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INTRODUCTION 

The Petitioner, Juan Soca, was the Appellant below. The 

Respondent, t h e  State of Florida, was the Appellee below, The 

parties will be referred to as t h e y  stand before t h i s  Court. The 

symbol " A "  will designate the Appendix t o  this b r i e f .  
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STATEMENT OF THE CASE AND FACTS 

The Respondent accepts the Petitioner's statement of the 

case and f ac t s  as a substantially accurate  account of the 

proceeding below. 
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QUESTION PRESENTED 

WHETHER THE INSTANT DECISION OF THE THIRD 
DISTRICT COURT OF APPEAL EXPRESSLY AND 
DIRECTLY CONFLICTS WITH THIS COURT'S 
DECISIONS IN GRUBBS V. STATE, 373 So. 2d 905 
(FLA. 1979) AND HOFFMAN V. JONES, 280 So. 2d 
431 (FLA. 1973) AND WITH THE SECOND 
DISTRICT'S DECISION IN BRAXTON V, STATE, 524 
SO. 2d 1141 (FLA. 2ND DCA 1988). 
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SUMMARY OF THE ARGUMENT 

The Third District held that where a non probable cause 

probation search is lawful under the Fourth Amendment the 

evidence seized therefrom is admissible in both the probation 

violation hearing and the trial on the substantive charge. This 

holding is n o t  in conflict with any prior decision of t h i s  Court 

since the prior decision relied upon by Petitioner was 

effectively overruled by the amendment to Article I, S e c t i o n  12 

of the Florida Constitution. The decision was Overruled because 

at the time of the amendment the United States Supreme Court had 

already held that evidence lawfully secured through a less than 

probable cause administrative search was admissible at the 

a substantive trial, 
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ARGUMENT 

THE INSTANT DECISION OF THE THIRD DISTRICT 
COURT OF APPEAL DOES NOT EXPRESSLY AND 
DIRECTLY CONFLICT WITH THIS COURT'S DECISIONS 
IN GRUBBS V. STATE, 373 So. 2d 905 (FLA. 
1979) AND HOFFMAN V. JONES, 280 So. 2d 431 
(FLA. 1977) AND WITH THE SECOND DISTRICT'S 
DECISION IN BRAXTON V. STATE, 524 So. 2d 1141 
(FLA. 2ND DCA 1988). 

In the instant case, the evidence was secured against the 

Petitioner through a valid probation search, which is a search 

supported by a reasonable ground to believe that the probationer 

is violating his probation, but is n o t  supported by a probable 

cause based warrant, The evidence secured by the probation 

search, which consisted of cocaine, was then used against the 

Petitioner in his trial on the substantive cocaine charges. 

In the Third District, Petitioner conceded the lawfulness of 

the probation search, but contended that the cocaine was 

inadmissible at his trial on the substantive charge because the 

cocaine was not seized pursuant to a probable cause warrant or an 

exception thereto. The Third District disagreed finding that 

under Griffin v. Wisconsin, 485 U.S. 868 (1987), Florida's 

probation system was one which allowed searches based on a 

reasonable ground to believe that the probationer was violating 

his probation. Therefore, the Third District held that since the 

cocaine was lawfully seized under the Fourth Amendment as a 

probation search it was admissible against the Petitioner at his 

substantive trial. e 
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The Petitioner contends that this holding is erroneous and 

is in conflict with this Court's opinion in Grubbs v. State, 3 7 3  

So. 2d 9 0 5  (Fla. 1979) which held that evidence lawfully seized 

pursuant to a probation search is only admissible in the 

probation violation hearing and is inadmissible at the trial on 

the substantive charge. He contends that the Third Dis t r i c t  was 

bound by Grubbs and its holding otherwise violates this Court's 

holding concerning following precedent of Hoffman v. Jones, 280 

S o .  2d 431 (Fla. 1977). He further contends that the subsequent 

amendment to Article I, Section 12 of the Florida Constitution 

which provided that said section is to be construed in conformity 

with the Fourth Amendment to the United States Constitution as 

interpreted by the United States Supreme Court does no t  bar such 

a result because the United States Supreme Court has not yet 

ruled on the matter. Therefore he contends, this Court is free 

to construe this issue in any manner it sees fit regardless of 

0 

what the United States Supreme Court may choose to do in the 

future. 

The fallacy with Petitioner's position is that the United 

States Supreme Court has already held that once evidence is 

lawfully secured pursuant to the Fourth Amendment, the evidence 

can be used against the individual in any proceeding regardless 

of the type of proceeding. Gouled v. United States, 2 5 5  U.S. 

298, 312 (1921). This is so' because the main purpose of 

excluding evidence seized in violation of the Fourth Amendment is 
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to substantially deter future unlawful police conduct and where 

evidence seized is not in violation of the Fourth Amendment there 

is no deterrent effect when such evidence is excluded. United 

States v. Janis, 428 U.S. 4 3 3  (1976). 

In Abel v. United States, 362 U.S. 217 (1960) the United 

States Supreme Court was faced with the same contention in a 

different setting as posited herein. In Abel, the defendant was 

arrested pursuant to an INS deportation warrant. The warrant was 

on administrative one issued by the New York Director of INS on 

the grounds that a prima facie case of deportability was 

established, During the search incident to the administrative 

warrant, evidence of defendant's participation in espionage was 

uncovered and seized. The Supreme Court was presented with the 

question of whether the evidence of espionage which was secured 

pursuant to a concededly valid administrative warrant which 

required less than probable cause for its issuance, was 

admissible against the defendant at his trial f o r  espionage. The 

Supreme Court held that such evidence was admissible since the 

evidence of espionage was seized as a consequence of wholly 

lawful conduct. This being so, the Supreme Court saw no rational 

basis for excluding the relevant espionage items from defendant's 

t r i a l .  The Supreme Court found that since no illegal search or 

seizure occurred, no wrong doing police conduct would be 

condemned and the court would not  be lending its aid to lawless 

government action since none occurred. The Supreme Cour t  further 
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held that if there is a showing that the less than probable cause 

search was undertaken in bad faith to avoid the probable cause 

requirement, then, and only then, would the evidence be 

inadmissible in the criminal trial. 

The State submits that Abel controls herein since in both 

cases evidence was lawfully secured pursuant to searches 

authorized on a less than probable cause requirement. In each 

case there was no police misconduct and therefore no reason to 

exclude t h e  evidence in the substantive trials. As such, the 

Third District's decision in the instant case does n o t  conflict 

with Grubbs since Grubbs was overruled by the Amendment to 

Article I, Section 12 of the Florida Constitution and the United 

States Supreme Court decision in Abel. Further, since -- Grubbs was 

no longer valid law after the Amendment to Article I, Section 12 

the Third District's decision does not conflict with Hoffman. 

Therefore, this Court should decline to exercise its jurisdiction 

herein. 
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CONCLUSION 

Based on the foregoing points and authorities, the decision 

below is n o t  in express and direct conflict with any decisions of 

this Court or of the District Courts of Appeal and therefore this 

Court should decline to exercise its jurisdiction herein. 

Respectfully submitted, 

ROBERT A .  B U T T E R W ~  

MICHAEL J. NEI- 
Assistant Attorney General 
Florida Bar No. 0239437 
Office of the Attorney General 

V' Department of Legal Affairs 
401 N.W. 2nd Avenue, Suite N921 
Post Office Box 013241 
Miami, Florida 33101 
( 3 0 5 )  377-5441 
Fax NO. (305) 377-5655 

CERTIFICATE - OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing BRIEF OF RESPONDENT ON JURISDICTION was furnished by 

mail to BRUCE ROSENTHAL, Attorney for Petitioner, 1320 N.W. 14th 

Street, Miami, Florida 33125 on t h i s  day of September f l7  

Assistant Attorney General 

mLs/ 
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