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STATEMENT OF THE CASE

On February 17, 1994, Derrick Cummngs was arrested for the
February 15, 1994, murder of five-year-old Shelton Dale Lucas, Jr
(R1). Formal charges were filed within the 30-day period required
by Florida rules, by way of an information dated March 7, 1994 (R
10) . Charged with involvemrent in the nurder with Cummngs were
Marion King, Kevin Dixon and Andre Fisher (R 10). King entered a
plea of guilty to second degree murder (R 47). On April 27, 1994,
a Duval County grand jury indicted Cumm ngs, Fisher and Dixon on
charges of preneditated nurder and shooting a firearminto a
bui | di ng. In addition, Cunmm ngs was charged with escape or
attenpted escape and with possession of a firearm by a convicted
felon (R 69-71).

Trial counsel Thomas Fallis entered his notice of appearance
on behalf of Cummngs on March 22, 1994 (r 18). H's rmotion for
appoi ntnment of co-counsel (R 241 et seq) was granted by order of
the trial court dated January 6, 1995, appointing Jeanine Sasser
co-counsel for Derrick Cummngs (R 251).

During the course of the pre-trial proceedings, the trial
court granted several defense motions for continuance (TR 33-34--
continuance granted; TR 37-48--continuance granted; TR 54-99--

continuance granted).




On January 25, 1995, a hearing was conducted on co-defendant
Di xon's notion to dismss the indictnent (TR 184-208). Only a
portion of Dixon's' notion was applicable to Cummngs (TR 201).
However, counsel for Fisher and Cumm ngs announced that they would
file their own notions after deposing Detective G| breath, who
apparently was the only witness to testify before the Gand Jury
(TR 201-02). The trial court denied Dixon's nmotion to dismss, but
ordered that Detective Glbreath be deposed with respect to his
grand jury testinony and to divulge that testinony to defense
counsel (TR 207).

Detective G lbreath was deposed on January 25, 1995 (R 471 et
seq). On January 27, 1995, the State announced that it would file
a nolle prosequi dismssing the charges against Kevin D xon for two
reasons: Marion King was the only avail able witness who coul d
place Dixon at the scene of the nurder and the State had decided
that King would not be a credible witness; in addition, Dixon had
an alibi supported by three wtnesses (TR 233-37).

On February 1, 1995, Cummings' trial counsel filed a Mtion to
Dismiss Indictment Due to Perjured Testimony Gven to Gand Jury (R
361-64). The nmotion was heard the same day (TR 596-614). Defense
counsel argued that the State had acknow edged that King could not

be believed and that without King's information there was no
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probable cause to indict Cummngs (TR 610). The State responded
that even wthout King' s statenments, probable cause existed to
indict Cummngs; further, those portions of King's statenents which
identified Cummings and Fisher as participants in the nurder were
not false (TR 611-12). The trial court agreed, finding that, as to
Cummi ngs and Fisher, there was ‘no showing that the indictment was
the result of perjured testinony (TR 613). The court pointed out,
in addition, that even if it did dismss the indictnent, *it would
acconplish nothing except a delay because there's no statute of
limtations on first degree nurder, [and] the State could go back
and re-indict hint based on other information available to the
State (TR 614).

Followng the presentation of the State's case at trial, the
trial court denied Curm ngs' notion for judgnent of acquittal (TR
1074) . However, the trial court declined to instruct the jury as
to felony murder (TR 1084-85). Contrary to the indication in
Cunmings' brief (Initial Brief of Appellant at 6), the State did
not argue felony nurder to the jury at the guilt phase of the tria
(TR 1165-95). Cummings was convicted of preneditated nurder (TR
1335).

At the penalty phase, the trial court instructed the jury as

to three aggravating factors, including the contenporaneous-felony

3




aggravator, the felony being burglary. Although initially
skeptical, the Court ultimtely accepted the State's reasoning that
Cummi ngs' conviction of prenmeditated murder established his intent
to kill, and that the shooting into a house with intent to Kkill
woul d support a finding of burglary by instrument (TR 1400-09).

Following a penalty hearing, the jury recommended death by a
10-2 vote (TR 1665-66). The trial judge followed that
recommendation, finding three aggravating circunmstances (Cumm ngs
know ngly created a great risk of death to many persons; the nurder
was cold, calculated and preneditated, and the nurder was commtted
during the commssion of a burglary) and no mtigating
circunstances (R 440-461).!

STATEMENT OF THE FACTS

GULT pPHASE: The State generally accepts Cunm ngs' statenent
of the facts as to the guilt phase. The State will provide any
necessary anplification and clarification in its discussion of the

i ssues.

PENALTY PHASE: The State generally accepts Cunmngs' penalty-

phase statenent of the facts, subject to the followng

anplification and clarification.

Iandre Fisher also was convicted of nmurder and sentenced to
death. H's appeal is pending in this Court, Case No. 86,6%5.
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Until the age of two, Cummings alternated between living wth
his nother and grandmother (TrR 1453). After age two, he lived wth
his grandnother. She provided a "loving and nurturing hore," and
“tried to teach himrules, right and wong" (TR 1453). She did not
abuse her grandson, but occasionally spanked him (TR 1453-54).
Wien Cunmi ngs dropped out of school following a notorcycle
accident, his grandnother ‘carried him back." For a while, he was
enrolled in a “DrTCc” program to learn a skill, but he dropped out
(TR 1455). Cumings had been on his own, sharing an apartment with
his girlfriend, for at least a year before his arrest for nurder,
and maybe |onger (TR 1456-57). H s grandmother did not think he
was working (TR 1456). Al t hough she had brought himup in the
church, he had not attended regularly for three or four years prior
to his arrest (TR 1457-58). Cunmings' grandnother testified that
she was opposed to the death penalty under any circunstances (TR
1458). Furthernore, she felt like the nurder of Shelton Lucas,
Jr., was the victims uncle's fault; she thought that Dap (the
victims uncle and the intended target of the 35 shots fired into
the house) was nore to blane for his nephew s death than was
Cummings (TR 1458-59).

Elvie Starling, who testified that Cummngs had helped her

take in groceries (TR 1464), acknow edged on cross-exam nation that

5




Cummi ngs had noved out of the area and had not been around for the
‘last year or so” (TR 1465). She has had no contact with Cumm ngs
since he left, and did not know what Cunm ngs was doing at
nighttine or during the times when she was not in contact with him
(TR 1465-66). Likewise, Ruth Taylor has had mniml contact wth
Cummings since he moved out of his grandnother's house (TR 1468-
69) .

Cumm ngs' aunt, Jeanetta Lynn Thorpe, acknow edged on cross-
exam nation that, following his motorcycle accident, Cunmmngs was
given chances to go back to school and did not go (TR 1473).  She,
li ke Cunm ngs' grandnother, thought Dap was nore to blane for the
victims death than was Cummings (TR 1474).

Charlie MCorm ck acknow edged on cross-exam nation that while
Cumm ngs was advising children to stay in school, Cumm ngs hinself
was not staying in school (TR 1487). He did not know what Cumm ngs
was doing at night when MCormck was not around (TR 1487).

Cumm ngs does not nention the testinony of Lewis Tut, a
mnister (TR 1670). Tut did not testify before the jury, but did
testify at the penalty hearing before the judge. He testified that
as a result of his contact with Cumrmings in prison, where Cunm ngs
was "witnessing to others,"” Cummngs deserved a second chance (TR

1672). On cross-examnation Tut acknow edged that he did not know
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Cumm ngs before his arrest for nmurder, and was not aware that
Cumm ngs had been arrested both as a juvenile and as an'adult prior
to being arrested for this nurder (TR 1673). The prosecutor asked
Tut how many chances he though Cumm ngs deserved (TR 1674).  Tut
answered that he thought that Cunmings would *be an asset in the
comunity" once he got out of prison; Tut believed Cunmings would
go into the mnistry (TR 1674). Tut thought Cunmi ngs had repented
to the point that ‘he will be able to tell soneone that this is
wrong. This young man here is needed out there to say, ook, | was

there, | know what happened" (TR 1678).




SUMMARY QF ARGUMENT

There are eleven issues on appeal: (1) The trial court did not
err in denying Cummings' nmotion to disniss the indictment. The
State did not knowingly present any false testinony to the grand
jury, and even if the State later had doubts about the truthful ness
of sone of the statenments nmade by Cunm ngs' codefendant Marion
King, no wuntruthful statements about Cummings' involvenent were
presented to the grand jury. Furthermore, even without King's
statements, the grand jury heard evidence from independent sources
sufficient to establish probable cause to indict Cunm ngs. (2)
Because trial counsel did not identify Randall Bold as a juror whom
defense counsel would have struck if granted additional perenptory
chal l enges, Cumm ngs has not preserved any issue of the trial
court's refusal to excuse Bold for cause. Furthernmore, the age of
the victimwas admitted in evidence wthout objection, and Bold was
not disqualified to serve just because the age of the victim would
be in his “head” at the penalty phase. (3) Cumm ngs' statenents
about the crime were properly admtted in evidence to denonstrate
consci ousness of guilt, and the state' was not obliged to sanitize
the language Cumm ngs hinself used to feign innocence of any
knowl edge of the nurder. (4) Absent any suggestion, much |ess

evidence, that Cunmings acted in self-defense, testinmobny that Dap
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was known to carry a gun was properly excluded. (5) The trial
court was authorized to find that Cunm ngs knowingly created a
great risk of death to many persons when he and two others fired 35
nine-mllinmeter rounds into a dwelling occupied by five persons,
located in a residential area. Any error, however, is harmess
because the trial court gave this aggravator only “slight” weight.
(6) The evidence supports the trial court's CCP finding. After
| earning of a confrontation between Dap and Cumm ngs' uncle,
Cummings armed hinself and went looking for Dap. He then enlisted
the assistance of armed acconplices. They went on a “search and
destroy” mssion to Dap's home, where they spotted soneone who
| ooked like Dap sitting in the carport. They stopped the car,
exited the vehicle, and fired 35 rounds at a doorway which Dap’s
brother-in-law had just entered. Cunm ngs had over an hour to
reflect on his actions, and to consider the consequences. Although
he shot the wong person, this was a cold, calculated and
premeditated killing. (7) Cunmings' death sentence is not
di sproportionate. There are three aggravating factors and nothing
in mtigation. (8) There was no inproper victim inpact evidence.
(9) Cummings' trial counsel did not identify specific nonstatutory

mtigating factors to the trial court, and therefore nmay not

conplain that the trial court failed individually to address




specific nonstatutory mtigating factors. Furthernmore, the record
supports the trial court's rejection of nonstatutory nitigation.
Finally, even if the trial court erred, any mtigation was, at
best, mniml, and any error is harniess. (10) Because entry by
instrument is sufficient to establish the elenent of entry where
the instrunment is actually used to conmt the contenplated cring,
the trial court properly found that the murder was conmitted during
the comm ssion of a burglary. Al t hough there seens to be no
Fl ori da precedent addressing specifically an entry by bullets,
there is Florida precedent for finding entry by instrunent, and the
treatises indicate that a bullet can be such an instrument. (11)
The evidence sufficiently denonstrates Cummings' intent to kill,
and the trial court did not err in denying Cunmings' notion for

judgnent of acquittal.
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ARGUMENT
| SSUE |

THE TRI AL COURT DI D NOT ERR BY REFUSI NG TO
DISM SS THE | NDI CTMENT

Cummi ngs argues here that the trial court erred when it denied
his nmotion to dismss the indictnent. The procedural history
relevant to this issue is contained in Appellee’s Statenent of the
Case and will not be repeated here except to note that the nmotion
to dismss was premsed on an allegation that the indictment was
based upon information provided by co-defendant Marion King, whom
the State later acknow edged had |ied about whether a gun bel onging

to himwas involved in the crinme and, perhaps asg well, about

Dixon's involvement. Cummings relies upon Anderson v Stat-e 574
So.2d 87 (Fla. 1991), in which this Court stated that “due process
is violated if a prosecutor permts a defendant to be tried upon an
i ndictment which he or she knows is based on perjured, naterial
testinony without informng the court, opposing counsel, and the
grand jury." Id. at 91.

The State would note that in the strictest sense, at least, it
is clear that no perjured testinony was presented to the grand

jury; King did not personally testify before the grand jury, and
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Detective Glbreath testified in his deposition that he presented
no sworn statenments from King or anyone else to the grand jury (R
476) . But assuming that Anderson applies to a case in which a
State's witness testifies to the grand jury about information
provided by a third party which the State knows to be false,
dismssal of the indictnment was not required in this case, for
several reasons.

First of all, this quite clearly ‘is not a case where the
state knowingly presented false testimny to the grand jury.” Id.
at 92. Any doubts the State had about Marion King' s truthful ness
arose after Cummngs was indicted, as Cumm ngs acknow edges.
Initial Brief of Appellant at 31. Furthernore, as the trial court
noted, just Dbecause the state acknow edged that Marion King is a
liar does not necessarily nmean that "anything that he said should
be excluded fromthe grand jury. . . . Just as awtness' testinony
may be fact but not relevant, so a liar may give testinmony that is
fair" (TR 612) . It is the State's contention that (1) no
denmonstrably untruthful statements by Marion King concerning
Cummi ngs' involvement in the crime were presented to the grand jury
and (2 evidence from independent sources, presented to the grand

jury, established probable cause to indict Cunm ngs.
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King admtted to the police that he was present at the scene
of the nurder, but he clained that he had no gun and did not fire
any shots. King identified the three shooters as Cummings, Fisher
and Dixon (R 50-51, 53-54; TR 248-49). However, the State |earned
that a gun previously owned by King (which he clained he no |onger
possessed because it had been stolen) had been identified as one of
the three guns that had ejected shells at the nurder scene (TR 234-
35) .2 The State then adm nistered a polygraph exam nation to King,
which King failed ‘on at least two questions, one, who was present
during the commssion of this crime and, two, whose weapons were
used and by whont (TR 247-48). The State thereafter dismssed the
charges against Kevin Dixon because D xon had an alibi, and King's
testinony would have been the only evidence the state could have
presented at trial to place Dixon with Cummings and Fisher at the
scene of the murder.® Even wthout King's testinmony, however, the

State contended that it had anple evidence to prosecute Cunm ngs,

2The sanme pawn shop records establishing that King had owned

the gun also identified the previous owner. I nvestigators went to
the previous owner and obtained shell casings which had been fired
from the gun. Bal[istics examnation identified them as having

been fired fromthe same gun as some of the shell casings recovered
from the murder scene (TR 234-35).

3Fisher and Cunmings had also placed Dixon at the scene of the
nmurder, but they, of course, were unavailable as wtnesses to the
State in any prosecution of D xon.
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including Cunmings' fingerprint on the gun identified as the nurder
weapon (TR 253).

A review of King's sworn statement (R 46-59) shows that, aside
fromKing's attenpt to mnimze his own involvenent in the shooting
and his identification of Dixon as one of the three shooters, the
facts sworn to by King in his statenent are consistent with the
evidence the State presented at trial. For exanple, King adnmtted
being the driver, adnmitted that he drove the others to the nurder
scene in his white Honda automobile, and placed Fisher in the front
passenger seat (R 53) , This statement is entirely consistent wth
trial testinony Dby Justin Robinson, who saw a white Honda being
driven by King, with Fisher in the front passenger seat, proceeding
toward the victims house just before the shooting (TR 773-778).
King's sworn statenent about the argument between Fisher and Dap in
whi ch Dap had hit Fisher on the head (R 50) is corroborated by
Dap's trial testinony that he and Fisher had gotten into an
argunent about the way Fisher had been driving, and that Dap had
hit Fisher in the head with a beer bottle (TR 751-54). King's
sworn statement about Cummings having a Uzi when he first entered
King's car (R 51) is consistent with trial testimony that Cumm ngs
‘@’ seen carrying an Uzi shortly before the nurder (TR 772).

King's sworn statement that as they drove by Dap's house Cunm ngs
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said, "hold up, it looks |ike sonebody's sitting on the porch
lighting acigarette or something” (R 9-10), is consistent with the
testinony of Shelton Lucas, sr., that he was sitting outside
snoking a cigarette just before the shooting (TR 700-02). Finally,
even if King lied about not being one of the shooters himself, his
sworn statement that the shooters exited the car before they shot
is consistent with the location of the shell casings recovered at
the scene (TR 864, 1057, 1178-79).

Detective Glbreath testified at his deposition that he
presented to the grand jury information King had provided, along
wth other information that G lbreath knew about the crime (R 476,
482). He told the grand jury that Dixon was identified by King as
being in the car with Cunm ngs, Fisher and King, and that according
to King, who was “the driver of the vehicle," , . . ‘he drove to
the house where Dap stayed, and the other three participants got
out of the vehicle and fired at the house" (TR 477). In addition,
Glbreath told the grand jury about Cummi ngs' escape attempt (TR
479), and reported to the grand jury that, although Cunm ngs and
Fi sher had given statenents to police identifying Dixon as the sole
shooter, forensic work indicated that at |east three guns had been
fired at the scene (TR 478-79). Glbreath told the grand jury that

D xon had been seen by another witness (not King) after the
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shooting in the conpany of Fisher and Cummings (TR 485). Gl breath
told the grand jury that King was cooperating with the police (TR
493). Glbreath told the grand jury that "Andre Fisher had a
dispute with Dap who had hit himin the--Dap hit Andre in the head
with a beer bottle that evening, earlier. That Dap stayed at that
resi dence, according to King and also according to what [officer]
O’Steen told me that happened from his interviews of the people in
the house, just prior to the shots being fired that, | believe, the
father of the child that was killed who was, | believe, a brother,
uncl e, something, of Dap, had been on the carport for the purpose
of smoking a cigarette and had just gone back inside" (TR 494-95).
In addition, Glbreath told the grand jury that King had stated
that as his group "rounded the corner, one of the participants in
the car said, 'There he is," and pointed to a figure in the
carport” (TR 495). Glbreath reported that o’steen had interviewed
King's mother and she had stated to him that her son had admtted
being involved (TR 498). Glbreath did not tell the grand jury
whi ch defendant was hol ding which weapon at the time of the
shooting (TR 502). However, Gl breath reported that he had
i ntervi ewed soneone other than King who had placed an Uzi in

Cumm ngs' hands shortly prior to the nurder (TR 503).
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From the foregoing, it is clear that the follow ng testinony
presented to the grand jury was supported by information from
sources other than King: (1) there was an altercation between Dap
and Andre Fisher in which Dap hit Fisher in the head with a beer
bottle;, (2) Dap's brother was snoking a cigarette in the carport
just before the shooting; (3) Cunmings adnmitted being present but
accused D xon of being the sole shooter; (4) forensic evidence
indicated that at |east three guns had been fired at the scene; (5)
Cunm ngs was in possession of an Uzi shortly before the nurder;
and, (6) Cunmings tried to escape from jail. Even without any
information from King, probable cause to indict Cumm ngs was
est abl i shed.

Furthermore, the State does not agree that the follow ng
testinony, presented to the grand jury based on information from
King, was false: (1) Cunmings was in the car being driven by King;
(2) King drove the group to the house where Dap stayed; (3) as they
rounded a corner, one of the group said, ‘There he is," and pointed
to a figure in the carport; (4) King stopped the car and three
people got out and fired at the house. As noted above, all of this
testimony was at least consistent with, if not fully corroborated
by, testimny presented by other witnesses at trial. The nere fact

that the State had doubts about the self-serving portions of King's
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statement, or even his identification of D xon, does not nean that

the State had doubts about the remainder of his statenment, or that
any other part of his statement is denonstrably false.* C£. Bank

of Nova Scotia v, [.8., 487 U.S. 250, 261, 108 S.Ct. 2369, 101

L.Ed.2d 228 (1988) ("Although the Government may have had doubts
about the accuracy of certain aspects of the summaries, this is
quite different from having know edge of falsity.")

Here, as in Anderson v. State, wwe are not faced wth

subsequent testinony that can be said to renmobve the underpinnings
of the indictnent." 574 So.2d at 92. Al though King's role
arguably was changed by the subsequently-discovered evidence that
his gun had been fired at the scene, Cunm ngs' role was not.
King's attenpt to mnimze his ow conduct and to identify D xon as
one of those present had “no factual bearing on the grand jury's
decision to indict [Cummings] for the nurder." Ibid.

The State would note that Cumm ngs and Fisher have now been

found guilty of first-degree nurder beyond a reasonable doubt. The

*Cummings’ trial counsel argued that the State's decision not
to use King as a witness denonstrated that the State did not think
anything King said was true, otherwi se why would the State not use
King to testify about those statements that "mght be true." The
trial court answered: ‘They're pragmatic |awers and they
understand if they use himyou and [counsel for Fisher] would
crucify himon the other issue" (TR 613) .
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trial jury's "subsequent guilty verdict neans not only that there
was probable cause to believe that the defendants were guilty as
charged, but also that they are in fact guilty as charged beyond a
reasonabl e doubt."” United States v. Mechanik, 475 U S. 66, 70, 106
S C. 938, 89 L.Ed.2d 50 (1986). The trial jury's "verdict of
guilty beyond a reasonable doubt denonstrates a fortiori that there
was probable cause to charge the defendants with the offenses for
which they were convicted." Id. at 67. Nothing that happened in
the grand jury proceedings deprived CQummings of a fair
determnation of his guilt or innocence, and this issue provides no
basis for a reversal of his conviction,
| SSUE ||

CUW NGS HAS FAILED TO PRESERVE FOR APPEAL ANY

| SSUE OF THE COURT'S REFUSAL TO EXCUSE JUROR

BOLD FOR CAUSE; BUT EVEN IF THIS ISSUE IS

PRESERVED, THERE WAS NO REVERSI BLE ERROR

Randal | Bold stated on voir dire examnation that he was

married, had four children at ho[re, and had never before served on
ajury (TR 274). Bold was "undeci ded" about the death penalty, in
contrast to the many jurors who stated that they were "for it” (TR

364). Later, however, he did state that he could inpose a death

sentence (TR 391-92), explaining: ‘Personally |I'm undecided, but if
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the death penalty is part of the law, then | would follow the |aw,
if it's -- it was part of the sentencing" (TR 430).

Def ense counsel subsequently asked prospective jurors, "Does
anybody here feel that the fact that the victimin this case is a
child it would nmake you nore prone to convict or convict at a
hi gher degree as opposed to whether or not the victim were sonebody
that were [sicl older?" (TR 469). Sone of the jurors answered that
while it would not make a difference as to quilt, it mght be a
factor as to sentence (TR 471-73). Randall Bold responded: ™I have
four kids under 13 and | think that would probably weigh in the
sentencing . . . for me, too" (TR 473). Def ense counsel foll owed
up this answer by asking Bold, ‘Wwen you say weigh, you nean even
If you were told that's sonmething you shouldn't consider, you think
it would outweigh--" Bold interrupted to say: ‘It would be in ny
head" (TR 474).

Counsel asked Bold no further questions on this subject.
However, defense counsel |ater asked if anyone with young children
mght be "distracted" or “worried” about them if asked to serve as
jurors (TR 482). Bold responded that if he could nake arrangenents
for his parents to take care of them it "wouldn't be on ny mnd;"
if he could not nake arrangements, he did not "know the answer" (TR
483) .
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. Following the conclusion of the voir dire examnation, the
court took u challenges for cause (TR 506 et seq). One of defense
counsel's challenges was to Randall Bold (TR 510)

MR FALLIS: Your Honor, | believe M.
Bold for cause, and not because he's got to
worry about baby-sitting. He said he had four
children at honme and he thinks it would weigh
on his decision, okay, and he couldn't put
that out of his head. As the Court is aware,
you know, as of now the age of the victimis
not an aggravating factor.

THE COURT: | wunderstand that, but, M.
Fallis, what he actually said was he had four
children at home and it would be in his mnd,
but he could put it out of his head. He was
very clear about that. . . . 1711 disallow
that as a cause challenge.

. The court did, however, excuse prospective jurors who had
stated that "age would weigh heavily in the guilt phase" (TR 513);
that age “would affect his thinking" (TR 513); and that “age would
make a difference” (TR 516). The court did not excuse a
prospective juror who expressed "difficulty but not an inability"
as to the age of the victim (TR 515).

After the defense exhausted its perenptories, defense counsel
asked for nore perenptories. The court asked defense counsel to
identify any of the twelve jurors he would challenge if granted

extra perenptories (TR 536). Def ense counsel identified only

Harriet Safer (TR 537). After sone discussion about what Safer's
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voir dire answers had been, the trial court asked, "And that was
the one that you would ask for an additional challenge for?”
Def ense counsel answered, "Yes, Your Honor." After thus making
sure which juror defense counsel would challenge if granted an
addi tional perenptory, the trial court denied "the defense's notion
for an additional challenge" (TR 537).

The law in this State is that in order to preserve any issue
about the denial of a challenge for cause, a defendant nust first
exhaust all of his perenptory challenges and seek an additional
chal l enge which is denied. Kearse v. State, 662 So.2d 677, 683
(Fla. 1995). Cumm ngs" trial counsel clearly satisfied this
initial requirement. However, in addition, the defendant nust at
the same time "identify a specific juror whom he otherw se would
have struck perenptorily" and this juror must have "actually sa on
the jury." lbid. Athough trial counsel did identify a specific
juror, he did pot identify Randall Bold as a juror whom defense
counsel would have struck perenptorily if an additional challenge
had been granted. In effect, Cunmngs is conplaining about the
denial of an additional perenptory on a ground not raised at trial.

—einorsv State_ 412 So.2d 332, 338 (Fla. 1982) (*[Iln order

for an argument to be cogni zable on appeal, it nust be the specific
contention asserted as legal ground for the objection, exception,
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or nmotion below"). Following the exhaustion of the defendant's
perenptory challenges, Cunmngs' trial counsel did not renew his
chal l enge for cause to Bold, or attenpt to challenge Bold
peremptorily, or otherwise object to Bold' s service on the jury.

Trotter v. State, 576 So.2d 691, 693 (Fla. 1990). The only juror

he conpl ai ned about follow ng the exhaustion of his perenptory
chal l enges was Harriet Safer, It is now too late for Cummings to
argue that he should have been granted an additional perenptory to
use agai nst Randall Bold. pietri v. State, 644 So.2d 1347, 1353
(Fla. 1994) (issue not preserved when counsel failed to identify
juror whom he would have struck perenptorily when he sought
addi tional perenptories)

Even if preserved, however, there was no reversible error.
Al though the trial court nmay not have renmenbered Bold's voir dire
answer correctly (it does not appear that Bold said he could put
the age of the victimout of his head), nevertheless, a "conclusion
or decision of a trial court will generally be affirmed, even when
based on erroneous reasoning, if the evidence or an alternative

theory supports it.» Caso v. State, 524 8o.2d 422, 424 (Fla.

1988) . (This rule of appellate review may be referred to
euphemistically as the "right-for-any-reason* rule.) Bold did not

say (as did one juror who was disqualified) that the age of the
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victim would "weigh heavily" on the issue of guilt. Bold did not
even say that it would weigh "heavily" on the issue of sentence.
In fact, he ultimately did not even say for sure that he woul d
“weigh” the age of the victimat all; only that it “would be in ny
head." Cunmm ngs does not explain why such answer shoul d have
disqualified Bold. The age of the victim after all, was
introduced in evidence wthout obijection (TR 724), and the State
does not understand the law to be that a juror should be required
to put properly admitted evidence out of his head. Mor eover,
al though the State acknow edges that the age of the victim was not
a statutory aggravator at the time of the trial,® the State does
not agree that the age of the victimwas irrelevant to the issue of
sentence. This Court has held that the weight properly accorded to
an aggravator will depend upon a consideration of the "totality of

the circunstances in a case," Porter v. State, 564 So.2d 1060,

1064 (Fla. 1990), and, nore specifically, that the age of a victim
is a circumstance which may properly be considered. Slawson_V.

State, 619 So.2d 255, 259-60 (Fla. 1993) (age of victim of prior

sThe State would note that under present |aw, enacted since
Cummings' trial, the fact that the nurder victimwas a person under
the age of 12 ig a statutory aggravator. § 921.141 (5) (1), Fla.
Stat. 1996. If Cummings were to be resentenced, this statutory
aggravator presumably would apply.
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felony properly considered in determning weight to given the
prior-violent-felony aggravating factor). Juror Bold was not
disqualified to serve as a juror sinply because the age of the
victimwould be “in his head." Cummngs has failed to denonstrate
that Bold was biased or prejudiced or that he could not ‘render a
verdict solely upon the evidence presented and the instructions of
the law given by the court." JLusk v __State 446 So.2d 1038, 1041
(Fla. 1984).

| SSUE IIT
TESTI MONY THAT CUMM NGS RESPONDED TO NEWS OF A
CH LD S DEATH WTH PROFANITY WAS PROPERLY
| NTRODUCED I N EVIDENCE; EVEN |F NOT, ANY ERROR
WAS HARMLESS
M chael Gardner testified that he was with Cummings the day of
the nurder when Cummings received a page on his beeper (TR 820).
After returning the call, Cunmngs told Gardner that Dap had
‘junped on" Andre Fisher. Cummings stated that he needed to go to
his apartment “to get his shit" (TR 821-22). Gardner drove him
there and then to Fisher's house, where he dropped Cunmings off and
left (TR 823-24). Later that evening, after Gardner had |earned
about the nurder of Dap's nephew, Gardner saw Cunm ngs in the

conmpany of Kevin Dixon. Gardner asked Cunm ngs what had happened.

Cummi ngs answered that he did not know.  Gardner told him ‘A baby
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got shot."™ Cunmings response was: “So fuck it” (TR 828). The next
day, however, Cumm ngs sought out Gardner to ask himto corroborate
a false alibi that he planned to give to the police (TR 829-30).

Cunmi ngs' trial counsel objected on grounds of relevance and
prejudice to that portion of Gardner's testinony in which Gardner
descri bed Cunm ngs' profane response to the statement that a baby
had been shot (TR 796-97, 813-14). The State argued that the
response showed ‘consciousness of guilt" (TR 797). After |listening
to a proffer outside the presence of the jury, the trial court
overruled the objection. In the court's view, the fact that
Cummings had attenpted to establish a false alibi with the same
W tness to whom he initially had pretended ignorance of the facts
‘makes [his response to the news of the child s deathl relevant”
(TR 815)

On appeal, Cunmngs argues that his profane response was
irrelevant or, at least, that any probative value was outwei ghed by
prej udi ce. The State does not agree.

Cutmings cites two cases. In Conlev v. State, 620 So.2d 180

(Fla. 1993), this Court dealt with a dispatch report in which an

unidentified pergon made a statement that a man carrying a gun was
chasing a woman. This Court held that while the fact of a

statenent nmay be offered to explain a police officer's subsequent
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conduct, the content of such statement ordinarily should not be
adm tted. Conley obviously is inapposite. Not only was the
statement at issue in this case made by the defendant himself (and
not some unidentified third party), the statenent in this case was
not offered to explain the subsequent conduct of the person who
heard the statenent--it was offered to explain Cumm ngs' own
consci ousness of guilt.

At issue in Sinser v. Stats, 647 So.2d 1021 (Fla. 4th DCA

1994), was the admssibility of actual threats nade by the
defendant to the arresting officer, the judge and the jury. The
threats, particularly to the judge and the jury, were mnimlly
relevant and highly prejudicial. No such threats were introduced
in this case, and gipger, too, is inapposite.

In this case, Cunmings' own statenents about the crine were
introduced to show consciousness of guilt of prenmeditated nurder.
Wien the consequence of the shooting was called to Cumm ngs'
attention, he did not claimthat he was only shooting at the car or
the house, or that he meant only to scare, not to murder, |nstead,
he effectively denied any part in the killing by professing
i gnorance about the nurder and treating it as amtter of no
consequence to him  Subsequently, however, he elicited Gardner's
assistance in concocting an alibi. The fact that Cunm ngs nade
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inconsistent statenents about his participation in or know edge of
acrime was relevant to show that he attenpted to avoid detection
by lying and properly was offered affirmatively to show
consci ousness of guilt and unlawful intent. Smith v. State, 424
So.2d 726, 730 (rFla. 1983) (inconsistencies in various statenents
were "relevant to show that appellant had attenpted to avoid
detection by lying to the police"); Blair v. State, 406 So.2d 1103,

1106- 07 (Fia. 1981) (defendant's statenents were adm ssions or
decl arations which sought to provide an explanation of innocence;

fact that they were inconsistent “shows not only guilty know edge
but also the very real intent to cover up the fact that [the
victints] death was the result of his crimnal agency"); State v.
Frazier, 407 So.2d 1087 (Fla. 3d DCA 1982).

Cummings' initial responses to Gardner's inquiry about the
murder, coupled with his subsequent attenpt to concoct an alibi for
that murder, were highly relevant to show consciousness of guilt,
and the State was not obligated to sanitize the [anguage Cunmm ngs
used to distance hinself from the murder. The trial court did not
err in admtting these statements into evidence.

Even if the trial court erred for any reason, however, in
admtting the profane portion of Cunm ngs' statenents, such error
was harm ess. State v. Diguilio, 491 So.2d 1129 (Fla. 1986). It
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essentially is unrefuted that Cunm ngs responded to the news that
Dap had got into an altercation with Cunmngs' uncle Andre Fisher
by grabbing an Uzi and rushing to Dap's house, where he and his
codefendants fired 35 rounds at the doorway which Dap's brother-in-
law (who closely resenbled Dap in height and build) had just
entered. These facts conpellingly denmonstrate Cumm ngs' guilt of
the offense of first degree nurder. The fact that Cumm ngs said
“So fuck iIt" instead of "So what" in response to the news of the
child s death was inconsequential to the jury's verdict.

ISSUE IV

ABSENT EVEN A SUGCGESTION THAT CUWMM NGS ACTED
I N SELF- DEFENSE, TESTI MONY THAT CUMM NGS WAS
WARNED THAT DAP CARRIED A GUN WAS | RRELEVANT
AND PROPERLY EXCLUDED
Cummings attenpted to offer the testinony of a wtness
describing a conversation with Cummings in which the wtness had
warned Cummings that he had "better be careful" because Dap was
known to carry a gun and, in fact, had pulled a gun on the wtness
(TR 919). The State objected that, absent sonme claimof self
defense, such testinony was irrelevant (TR 920). Defense counsel
responded: "If [Cunmi ngs] was going out to settle the score wth

soneone who he thought was known to be arned, was told was arned,

and whether he carried a gun would be very relevant, Judge, and I
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believe that's what we're arguing." The court disagreed, stating:
“I'f he had the right to be a vigilante, it mght be. He did not
and | will not allow the proffer." (TR 922).

Cting no authority whatever, Cummings argues on appeal that
the court's ruling was error. He contends that it makes his
actions "less preneditated" if he was warned that Dap carried a
gun. Initial Brief of Appellant at p. 41. But Cunmmings does not
contend that he acted in self-defense, or that he armed hinself in
case Dap sought him out. On the contrary, Cumm ngs went |ooking
for Dap, and even his trial counsel acknow edged that Cummi ngs went
to Dap’s residence to "settle the score." Moreover, there is not
even a suggestion that the person they saw in the carport was
arnmed, or fired first, or acted in any way threatening or otherw se
was an aggressor. It is well-settled that the character of the
intended victim is irrelevant in these circunstances. Dupree V.
State, 615 So.2d 713, 721 (Fla, 1st DCA 1993); Pino V. Kowlber, 389
So.2d 1191, 1194 (Fla. 2d DCA 1980). The trial judge did not err

in excluding testimony that Dap was known to carry a gun.
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ISSUE Y

THE TRI AL COURT WAS AUTHORI ZED TO FI ND THAT

CUMM NGS KNOW NGLY CREATED A GREAT RI SK OF

DEATH TO MANY PERSONS WHEN HE AND OTHERS FI RED

35  ROUNDS | NTO AN OCCUPIED  DVELLI NG

ALTERNATI VELY, BECAUSE THE TRI AL COURT ONLY

GAVE TH S AGGRAVATOR "SLIGHT WEI GHT" ANY ERRCR

IN FINDING IT WAS HARM.ESS

Cunmi ngs and at |east two others fired 35 tinmes into the

kitchen-door area of a well-lit, occupied dwelling in a residential
nei ghborhood, at 9 p.m on Tuesday night--a time when (as the trial
court noted in its sentencing order) famlies typically are at hone
watching television. There were five persons in the house. The
trial court found that the "time, Ilocation, neighborhood and the
outward appearance of the hone coupled with the firing of at |east
35 shots from at |east three sem -automatic weapons directly toward
and into the honme which was in a residential subdivision" was
sufficient to denonstrate that Cummngs knowingly had created a
great risk of death to many persons (rR 451).

This case is nore like Weltv v. State, 402 8o.2d 1159 (Fla.

1981), Fitzpatrick wv. State, 437 8o0.2d 1072 (Fla. 1983), and

Suarez V. Stat-e, 481 sSo.2d 1201 (Fla. 1985), than it is to the
cases cited by Cummings. In Welty, this Court held that “gix”
people “can be classified as many persons.” Id. at 1164. In

Fitzpatyrick, this Court upheld the great risk aggravator where the
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defendant got into a gun battle with two police officers in the
presence of three hostages. In Suarez, the great risk aggravator
was upheld where the defendant fired at three officers in the

presence of three acconplices in the driveway of a nigrant |abor

canp.

By contrast, the defendant in Conev v. State, 653 So.2d 1009,
1015 (Fla. 1995), created a great risk to no one other than the

person he set on fire. In Jackson v. State, 599 so.2d4 103, 108-09,

the trial court had found the great-risk-to-many-persons aggravator
based on speculation that the fire the defendant had set to a car
might have caused an explosion which might have killed those

responding to the fire. In Wllians v. State. 574 8o0.2d4 136, 138

(Fla. 1991), this Court found no "inmmediate and present risk” to
many others where there was no evidence of indiscrimnate shooting
in the direction of bank custoners.

Finally, Cummings relies on Bello v. State, 547 So.2d 914, 917
(Fla. 1989), which holds that “"three people sinply do not
constitute 'many persons'" within the nmeaning of the great-risk-to-
many- persons aggravator. In Bello, however, the defendant had been
inside the house, in a bedroom and had shot a mere five shots at
drug officers attenpting to enter that bedroom In this case, by
contrast, Cumm ngs and his codefendants were not in a house, and
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they did not shoot only five times; they stood in the street ip a
residential area and fired thirty-five rounds from the street into
a dwelling. Furthernore, there were five persons in the house,
none of whom were Cunm ngs' intended victim and, even if two of
them were in a bedroom all of them were at great risk of being
fatally injured by one or nmore of the 35 nine-mllineter rounds
fired into the house. Cumm ngs' actions created an ‘immediate and
present risk" to many persons. Al t hough Dap was the intended
target, Cummings and his acconplices fired indiscrimnately from
the street towards a doorway of an occupied dwelling in a suburban
residential area. The trial court was authorized to find that
Cumm ngs' actions presented a great risk of death not just to their
i ntended target, but to nmany persons, including the innocent victim
who was killed in the hail of gunfire.

Should this Court disagree, however, any error was harnless
because the trial court only gave this aggravator "slight weight"
(R 451), and because striking this aggravator would | eave two
aggravators and nothing in mitigation. Geralds v. State, 674 So.2d
96, 104-05 (Fla. 1996) (no reasonable |ikelihood of different
sentence where striking an aggravator |eft two aggravators to be
wei ghed agai nst one statutory mtigator and three nonstatutory

mtigators); Pietri v. State, 644 So.2d 1347, 1354 (Fla. 1994)
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. (Striking CCP left three aggravators and, even if trial court had
found mtigation, there was no reasonable |ikelihood of a different
sentence).

I1SSUE M.
THE TRI AL COURT DI D NOT ERR BY FINDING TH S
MURDER TO HAVE BEEN COLD, CALCULATED AND
PREMEDI TATED
Between 7:30 and 8 p.m the evening of the nurder, Andre
Fisher started a fight with Karlon Johnson, otherw se known as Dap
(TR 751, 765, 766-67). During the fight, Fisher was struck in the
head with a beer bottle (TR 754). Jason Robinson broke up the
fight and, with difficulty, persuaded Fisher to |leave (TR 768). At

. 8 p.m, Fisher called his nephew, Derrick Cunmngs, to tell him
what had happened (TR 821). Cumm ngs' first reaction was to get
his gun and go | ooking for Dap (TR 822, 916). M chael  Gardner
drove Cummings to his apartnment to get the gun, and then to the
area of the confrontation, where Cumm ngs asked Jason Robi nson
where Dap was (TR 771, 822-23). Cummings hadan Uzi in his lap (TR
772) . Gardner drove Cunmmngs to his grandnother's house, where
Gardner left him (TR 823). At nine p.m (at least an hour after
Cummings first learned of the confrontation), Cunmngs and Fisher
were in a Honda driven by Marion King, proceeding towards the
residence Dap shared with his sister and her famly (TR 726, 773-
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74, T77-78).  Jason Robinson tried unsuccessfully to divert them
from their mssion (TR 774). Unknown to Cummi ngs, Dap had already
| eft (TR 755). H's car, however, was in the carport (TR 680).

Dap's brother-in-law, Shelton Lucas, Sr., was sitting in the
carport snoking a cigarette when Cummings and the others drove by
(TR 682). Shelton Lucas, Sr., is approximately the sane height and
wei ght as Dap, and was wearing a white T-shirt and blue jeans, just

| i ke Dap had been wearing earlier that evening (TR 680-81).

Cumm ngs and the others stopped the car, got out, and fired 35
nine-mllineter rounds at the doorway which Shelton Lucas, Sr., had
just entered (TR 872 et seq).

Cummi ngs argues that this nurder was not cold, calculated and
prenedi t at ed. The State disagrees. The trial court accurately
described this crime as a ‘search and destroy operation” (R 453).
Cumm ngs had over an hour to reflect on his actions and their
attendant consequences. He had tinme to | ook for Dap, to learn
where he lived, to procure a weapon hinself, to associate his
allies and to make sure they, too, were well arnmed, and to drive to
Dap‘s residence to kill him Cunmngs did not act out of enotional
frenzy, panic, or a fit of rage. There was no evidence of any |oss
of emotional control; Cummngs sinply made the col d-bl ooded
decision to murder the person who had the tenerity to mess with his
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uncle. Walls v, State, 641 So.2d 381 (Fla. 1994). The nurder

clearly was planned sufficiently in advance to afford Cumm ngs
"anple time . . . to reflect on his actions and their attendant

consequences.” Jackson v. State, 522 So.2d 802, 810 (Fla. 1988);

Foster v. State, 654 so.2d 112, 115 (Fla. 1995). The evidence

presents a conpelling case of cold, calculated prenmeditation. The
fact that Cummings and his acconplices fired at |east 35 shots at
the doorway Lucas had just entered is consistent with an intent to
kill, and inconsistent with an intent nmerely to scare or harass.
As the trial court stated, "The premeditation was focused and the
manner of execution by the firing of nearly three dozen shots cold
and certainly calculated to kill" (R 453),¢

The fact that the Shelton Lucas, Jr., was not the actual
subj ect of the planning “does not preclude a finding of cold,
calculated premeditation.” Sweet v, State, 624 so.2d4 1138, 1142
(Fla. 1993). The hei ghtened preneditati on necessary for this
circunstance does not have to be directed toward the specific

victim *It is the manner of the killing, not the target, which is

fThe State would suggest that Cummings' response to the news
that a child had been killed (‘So fuck it"), corroborates the trial
court's assessment of Cummings' state of mnd at the time of the
murder.
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. the focus of this aggravator.” Ibid. (citing Provenzano v. State,
497 So.2d 1177, 1183 (Fla. 1986)).

As for the factor of any pretense of noral or |egal
justification, there is no evidence that Dap planned to retaliate
even against Fisher, much less Cunmngs. Even assumng, arguendo,
that Cunmmings had sone pretense of justification for arm ng
hi msel f, he had no pretense of justification for planning an arned
raid of Dap’s hone or for firing 35 shots into that home at someone
who offered no resistance whatever. Ferrell v, State, 21 Fla. L.
Weekly S 388 (Fla. Septenber 19, 1996) (CCP aggravator upheld where
evidence indicated defendant nurdered victim to prevent the him

. from retaliating for a previous robbery conmtted against him by
def endant) .
The trial court properly found that this nurder was col d,
calculated and preneditated.
ISOUE VI
CUW NGS' DEATH SENTENCE |S NEI THER EXCESSI VE
NOR DI SPROPORTI ONATE TO PENALTIES | MPOSED IN

SIM LAR CASES, CONSIDERI NG BOTH THE CRIME AND
THE DEFENDANT

Gting two single-aggravator, felony-nurder cases--Sinclair v.
State, 657 So.2d 1138 (Fla. 1995) and Thompson v. State, 647 So.2d

824 (Fla. 1994) --Cummings argues that his death sentence is
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di sproportionate. These cases are not simlar to Cummings' case,
in which multiple aggravators were found, the strongest of which--
according to the weight assigned by the trial court--was the CCP
aggravator. Not only is this case nore aggravated than those he
cites, but it is less mtigated. Even Cumm ngs does not contend
that any statutory mtigators should have been found by the trial
court, and the trial court found no nonstatutory mtigation.
Cummi ngs does conplain about this latter finding, but it is clear
that even if the proffered mitigation evidence is reviewed in the
light nost generous to the defendant, any nonstatutory mitigation
was no nore than mnimal--according to his own wtnesses, Cunm ngs
is not nentally retarded, he has no nental disorders, and he was
raised by his grandmother in a "loving an nurturing honme" in which
he was taught rules and was given the benefit of religious
i nstruction.

This Court's proportionality review entails consideration not
nmerely of the statutory aggravators and of any mtigators, but

i ncl udes consideration of the “totalitv_of circumstances in a

cage.” Sinclair v. State, gupra at 1142 (enphasis in original)
(quoting Tillman_ V. State. 591 So.2d 167 (Fla. 1991). One of the
undi sputed circunstances of this case is that the victim was only
five years old. A though the age of the victimwas not a statutory
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aggravating circumstance at the tine of the trial--and was not
presented as such by the State or considered as such by the
sent encer - - nevert hel ess, under present law it is an aggravating
circunstance that the nurder victim was under the age of 12, as
noted previously (footnote 4). The State would contend that this
Court properly may consider the age of the victimas a valid
aggravating factor in its proportionality review of this case, in
accordance with its "responsibility to review the entire record in
death penalty cases and the well-established appellate rule that
all evidence and matters appearing in the record should be
consi dered which support the trial court's decision." Echols v.
State, 484 so.2d 568, 576-77 (Fla. 1985). Even if this Court is
reluctant to consider the age of the victim independently, however,
the State would contend that, at the very least, this Court nay
consider the age of the victimas a matter going to the weight
properly to be assigned to the aggravators found by the trial

court. Slawson v. State, 619 So.2d 255, 260 (Fla. 1993) (age of

victim relevant to weight assigned to prior-violent-felony
aggravator); Terry V. | 668 So.2d 954 (Fla. 1996) (in
conducting proportionality review, circunstances of aggravator

relevant to weight; Florida's sentencing scheme not founded on
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“mere tabulation" of aggravating and mtigating factors, but relies
on "weight of underlying facts").

The death penalty was inposed properly for the cold,
calculated and premeditated drive-by shooting of a five-year old
child lying asleep on the couch in his own home. Ceralds v, State,
674 So.2da 96 (Fla. 1996) (death sentence proportionate when two

aggravators weighed against one statutory and three nonstatutory

mtigators); Finney v, State, 660 So.2d 674 (Fla. 1995) (death
sentence proportionate where there were three aggravators and five
nonstatutory mtigators); Gamble Vv. State, 659 So0.2d 242 (Fl a.
1995) (death sentence proportionate where there were two
aggravators, one statutory mtigator, and several nonstatutory
mtigators); Bogle V. State, 655 So.2d4 1103 (Fla. 1995) (death
sentence proportionate where there were four aggravators, one
statutory mtigator and several nonstatutory nitigators); Fennie v.
State, 648 so.2d 95 (Fla. 1994) (death sentence proportionate where
there were three wvalid aggravators and both statutory and
nonstatutory mtigators); Bruno V. State, 574 So.2d 76 (Fla. 1991)
(death sentence proportionate with three aggravators and no

statutory mtigators).
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1SSUE VIIL

VICTIM | MPACT EVIDENCE WAS ADM TTED PROPERLY
AT THE PENALTY PHASE

At the penalty phase, the State introduced victiminpact
evi dence consisting of the victims nother and grandnother reading
from prepared statenents which were reviewed in advance by the
trial court. These  statenents descri bed the personal
characteristics of the victim and the inpact that his death had on
his famly (TR 1437-39, 1442-44). This is precisely the kind of
evidence contenplated by § 921.141 (7) Fla. Stat. 1993. Bepnifay v.
State, 680 So.2d 413, 419-20 (Fla. 1996) (inpact to fam |y nenbers
rel evant under victiminpact statute). Cunmings' conplaints about
the constitutionality of the admission of victiminpact evidence

have been answered contrary to his contentions in Pavne V.

Tennessee, 501 U S. 808, 111 §.Ct. 2597, 115 L.Ed.2d 720 (1991).
See also Archer v. State, 673 So.2d 17, 21 (Fla. 1996) (rejecting
contention that victim inpact is inpernmissible nonstatutory
aggravator)

The trial court properly overruled Cunmngs' objection to the
prosecutor's argument that the victim was a unique individual (TR
1523). Argument on victim inmpact evidence is authorized

specifically by § 921.141 (7): "the prosecution may introduce, and
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subsequently argue, victim inpact evidence." Shelton Lucas, Jr.,
was a unique individual and was norally entitled to be considered
as such, not as a “faceless Stranger." Payne v. Tennessee, Supra,
115 n.Ed.2d at 735.

Even if sone portion of the evidence or argument was allowed
inmproperly, any error was harniess in light of the strong
aggravation and mninal mtigation presented in this case.

| SSUE | X

BECAUSE CUWM NGS FAILED TO |IDENTIFY SPECIFIC
NONSTATUTORY M TI GATI NG Cl RCUMSTANCES FOR THE
TRIAL COURT, HE MAY NOT CONTEND NOW THAT THE
TRIAL COURT ERRED IN NOT EXPRESSLY CONSI DERI NG
OR FINDI NG NONSTATUTORY M TI GATION, FURTHER,
THE RECORD SUPPORTS THE TRIAL COURT'S
REJECTI ON OF NONSTATUTORY M TI GATI ON

Here Cumm ngs contends the trial court erred in rejecting
seven alleged nonstatutory mtigating circunmstances: (a) no father
figure; (b) a deprived childhood economcally; (<) disadvantaged
school career; (d) a severe notorcycle accident which was to have
| eft Defendant permanently unable to walk; (e) a hel pful
di sposition to neighbors, including elderly people and children;
(f) a close famly relationship, and (g) a disadvantaged situation

with a nother who abused him for the first two critical years of

his life and a grandnother who was busy working two jobs and coul d
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not spend the proper time to raise him Initial Brief of Appellant
at ss.

It has been noted that nonstatutory mtigation includes
“factors too intangible to wite into a statute." Gregg_ v,
Georsia, 428 U S 153, 222, 96 S.&. 2909, 49 L.Ed.2d 859 (1976)
(cited in Lockett v. Ohio, 438 US. 58, 606, 98 §.Ct. 2954, 57
L.Ed.2d 973 (1978) (fn. 14)). This very intangibility allows a
broad range of inferences from the evidence and allows the same
evidence to be described in innunerable ways. Consalvov. State
21 Fla. L. Weekly s423 s427 (Fla. Cct. 3, 1996) ("Unlike statutory
mtigation that has been clearly defined by the |egislature,
nonstatutory mtigation may consist of any factor that could
reasonably bear on the sentence. The parameters of nonstatutory
mtigation are largely wundefined."). For this reason, it is
i ncunbent on the defense to identify for the trial court specific

nonstatutory mtigating circunstances it is trying to establish.

Hodges v. State, 595 So.2d 929, 934-35 (Fla. 1992). If trial

counsel fails to do so, this Court "will not fault the trial court
for not guessing which mtigators" the defendant wll ‘argue on
appeal ." 1d. at 935.

In this case, trial counsel did discuss the defense mitigation

testinmony in closing argunent to the jury (TR 1531-37). And the
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State does not contend that there is no |ogical connection between
the specific nonstatutory mtigators listed in Cummngs' brief and
t he di scussion of the testinony in his closing argunent to the
jury. The State would insist, however, that trial counsel did not
identify the specific nonstatutory mtigating circunstances he now
al leges, and would contend that Cummings' trial counsel (one of
whom is now appellate counsel) failed to assume their burden to
*identify for the court the specific nonstatutory mtigating
circunstances [they were] attenpting to establish." Lucas v,
State, 568 So.2d 18, 24 (Fla. 1990). Therefore the trial court did
not err ‘in not expressly considering or finding these as
nonstatutory mitigators.” Congalvo V. State, gupra at S427.

However, to the extent that any issue is preserved here, the
State would contend that the trial judge did not err, or at nost
erred harmessly, in its consideration and rejection of
nonstatutory mitigation.’

There are “no hard and fast rules about what nust be found in
mtigation in any particular case . . . . Because each case is

uni que, determning what evidence mght nitigate each individual

"The trial judge individually addressed and rejected all of
the statutory mitigators. Cunmngs does not conplain about this
portion of the trial court's sentencing order.
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def endant' s sent ence must remin wth the trial court's

discretion." Lucas v. State, 568 so.2d4 18 (Fla. 1990). Accord

Atkins v. Singletarv, 965 F.2d 952, 962 (11th CGr. 1992)

(* Acceptance of nonstat utory mtigating factors is not
constitutionally required;, the Constitution only requires that the

sentencer consider the factors."); Kight v. Singletary, 50 F.34

1539, 1548 (11th Cr. 199s5) (sentencer nust consider mtigating
factors, but need not accept them).® So long as the trial court
considers the evidence presented in mtigation--and there is no
indication in this case that the trial judge did not--the decision
as to whether a mtigating circumstance has been established, and

the weight to be given to it if it is established, are matters

8See also, Burger v. Kemp, 483 U S. 776, 794, 107 S C.3114,
97 L.Bd.2d 638 (1987) (quoting with approval 11th Grcuit's
observation that "mtigation may by in the eye of the beholder");
Tuilaepa v. California, ___ US __, _ S§.Ct. , 129 L.Ed.2d
750, 767 (Souter, J., concurring) ("refusing to characterize
anbi guous evidence as mtigating or aggravating is .
constitutionally permssible"). The State would note that in jury-
sentencing states, there typically are no nmitigation findings to
review on appeal, because requiring such findings in the formof a
verdict agreed to by the jury as a whole would run afoul of the
requi rement that each juror nmust be allowed to decide for hinself
or herself what is and what is not mtigating, and the weight to be
given to any mtigation. Mgkeov v. North Carolina., 494 U S. 433,
110 s.ct. 1227, 108 L.Ed.2d 369 (1990); Mlls v Maryland, 486 U S.
367, 108 s.ct. 1860, 100 1,.Ed.2d 384 (1988).

45




within the trial court's discretion. Bonifay V. State. gupra, 680
So.2d at 416.

Cummi ngs was rai sed by his grandnot her and his uncles and
aunts.  Although his grandmother testified that she worked two jobs
to support the famly, there is no evidence that Cummngs ever
| acked food, clothing or any other necessities of life, or that his
chi | dhood- - al t hough obvi ously not  weal thy--was econom cal |y
deprived. Mreover, although his nother did not provide parental
care for him she left himin the conpany of relatives who could,
and it is not disputed that Cumm ngs was provided a “loving and
nurturing home" by persons who attenpted to provide noral guidance.
Hs fam |y background properly was rejected as mtigating. Jones

v. State, 652 8o.2d 346, 351 (Fla. 1995) (where defendant's nother

was unable to care for him but left himin the care of relatives
who could, "court did not abuse its discretion by refusing to find
in mtigation that [defendant] was abandoned by an al coholic

nother"); Sochor v. State, 619 So.2d4 285, 293 (Fla. 1993)

("Deciding whether such famly history establishes mtigating
circunmstances is wthin the trial court's discretion."); ¥Yalle v.
State, 581 So.2d 40, 48-49 (Fla. 1991) (trial court properly
rejected evidence of dysfunctional famly and abusive childhood as
mtigating factors)

46




The only evidence of a ‘disadvantaged school career" is that
after a motorcycle accident, Cummngs quit school and refused to
return, despite having opportunities to do so. The trial court
committed no error in rejecting the purported disadvantaged school
career in mtigation. That Cummings may occasionally have been
hel pful to his neighbors before he left hone to live in an
apartnent with his girlfriend over a year before the nurder
(without any obvious l|egal neans of support) 1is neither
extraordinary nor remarkable, but only what mght reasonably be
expected of any neighbor. 2Zeigler v. State, 580 So.2d 127, 130
(Fla. 1991) (not error to conclude that defendant's character was
“no nore good or conpassionate than society expects of the average
I ndi vidual "). Moreover, Cummings indicated to the presentence
I nvestigator that, instead of working, he had been supporting
hinself (in fine style) by selling drugs. That, coupled with his
crimnal record--which according to the presentence report includes
a 1992 conviction for sale and delivery of cocaine and nunerous
charges of driving without a license and resisting arrest--belies
his claim of good character.

Substantial, conpetent evidence supports the trial court's
rejection of nonstatutory mtigation. Should this Court find any
error, however, the State would contend that it was harmess. Even
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if all the nonstatutory mtigation Cunm ngs noOw proposes were
considered as valid nonstatutory mtigation, it would be mninal
considered against the aggravating circumnstances. There is no
mental mtigation and Cummings was raised in a good honme in which
his enmotional, physical and noral needs were net. He rejected his
upbringing, left home, supported hinmself by illegal neans, and,
ultimately, nurdered a five-year-old child. Cumm ngs' death

sentence should be affirnmed. Wickham v. State, 593 8o0.2d 191 (Fla.

1991) ; Cook V. State, 581 50.24 141 (Fla. 1991); Zeigler v. State,

supra, 580 So.2d at 130-31, Rogerg v. State, 511 So.2d 526 (Fla.

1987).

ISSUE X

THE TRIAL COURT PROPERLY FOUND AS A STATUTORY
AGGRAVATI NG Cl RCUMBTANCE THAT THE MURDER OF
SHELTON LUCAS, JR, WAS COW TTED WH LE THE
DEFENDANT WAS ENGAGED IN THE COM SSION OF A
BURGLARY; BY ITS VERDICT O QJLTY OF
PREMEDI TATED MJURDER, THE JURY FOUND THAT
CUWM NGS |INTENDED TO KILL, AND ENTRY BY
| NSTRUMENT |S SUFFI CI ENT TO ESTABLI SH THE
ELEMENT OF ENTRY WHERE THE | NSTRUMENT | S
ACTUALLY USED TO COW T THE CONTEMPLATED CRI ME

The Lucas house is located at 5206 Washington Estates Drive,
on the corner of Washington Estates Drive and Dostie Drive (TR
692). The carport faces south to Dostie Drive. The west wall of

the carport has a door to a utility room the north wall is brick
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and has a door to the kitchen; the east side apparently has a |ow
wal | but is open. The kitchen door faces toward Dostie, but from
inside the kitchen one can look through the screened w ndow of the
kitchen door out the east side of the carport to see Washington
Estates Drive (TR 693, 842-43, 876-77).

The evidence indicates that Cumm ngs and his acconplices
approached the Lucas residence from Washington Estates Drive and
made a wide right turn onto Dostie. Shelton Lucas, Sr., was in the
back of the carport, next to the kitchen door, just finishing a
cigarette when he saw the headlights of a car on Dostie (TR 681-82,
693). He entered the house. The lights were on in the kitchen and
in the living room (TR 696-97). From the kitchen door to the
living room was "about four" steps (TR 707). As he walked into the
living room he heard a ‘popping sound" (TR 682, 702). He thought
it was ‘firecrackers,” but as the popping sounds continued, his
wife woke up and yelled, ‘He's hit" (TR 682).

Charlsie Lucas, the victims nother (and Dap’s sister)
testified that she was asleep on the couch with the victim in her
arms (TR 722-23). She was awakened by the sound of "firecrackers
being thrown into the house." As she got up, "shots started
entering the home" (TR 723). A bull et passed by her face so

closely that she could “feel the heat from it" (TR 723-24).
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| medi ately afterwards, she realized that her son had been hit (TR
724).

A nei ghbor across the street testified that the shooting
seemed to last ‘five mnutes," and then she heard a car speed away
(TR 726).

Investigators found nmarks from eleven bullets in the brick
wal | around the kitchen door (TR 894). They found five bullet
strikes in the wood flashing at the top of the brick wall, plus
another five or six that hit the door frame or went through the
door (TR 895-96). The car sitting in the carport had been hit five
to six tines (TR 881). There were only three holes in the wooden
utility-room wall on the west side of the carport, and no hits to
the east wall or to the ceiling (TR 891, 903, 908). There were 35
spent shell casings in the street in front of the carport, fired
from at least three different nine mllinmeter guns (TR 876, 885,
1043- 45, 1049). The bullet that struck Shelton Lucas, Jr., in the
head is consistent with having been fired from the Glock pistol

found under Cummings' pillow with his fingerprint on it, and is

inconsistent with having been fired from either of the other two
guns known to have been fired at the house (TR 941-42, 969-70, 989-

91, 1047-48).
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The State agrees that all of the shell casings were found in
the street and that nost probably none of the shooters were ever
physically on Lucas property. The State does not agree that the
shooters were firing at "tw different walls." Initial Brief at
56. Although three bullets did strike the utility-room wall, nost
of the bullets hit the kitchen door or the area around that door.
The shooters clearly were firing at the door which Shelton Lucas,
Sr., had just entered. Moreover, it is indisputable that one
bullet not only entered that door, but struck Shelton Lucas, Jr.,
in'the head, killing him

The trial court found as an aggravating circunstance that "The
capital felony was commtted while the defendant was engaged, or
was an acconplice, in the commssion of, or an attenpt to commt,
or flight after conmtting or attenpting to commt a burglary” (R
451-52) . Cunmi ngs contends this finding is not supported by
evi dence because the only "entry" was by bullets. The State agrees
that, since there is no evidence that any of the shooters actually
entered the Lucas home or even entered the curtilage of that hone,
the issue here is "whether or not the firing of a gun at a hone
where one of the bullets penetrates the home is burglary.” Initial

Brief of Appellant at 57-58. The State contends that where the
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defendant fires a gun into a honme, intending to kill, he has
commtted the offense of burglary. § 810.02 Fla. Stat. (1989).

Al t hough the definition of the crime of burglary has been
refi ned and expanded by statute in recent years, see Baker v.
St-ate, 636 So.2d 1342 (Fla. 1994), the ‘entry" element of burglary
has been neither qualified nor specially limted by statute. §
810.11 Fla. Stat. (1989). It has long been held in Florida that
entry may be acconplished by “an instrument instead of the body,"
so long as the entry by instrunent is not nerely for the purpose of
gaining entry but actually to commt the contenplated offense

inside the structure. Foster v. State, 220 So.2d 406, 407 (Fla. 3d

DCA 1969) (quoting MIler on Crimnal Law). Accord, St ate
Spearman, 366 Sso.2d 775, 776 (Fla. 24 DCA 1979) (“It is well
established that the unqualified use of the word '"enter' in a
burglary statute does not confine its applicability to intrusion of
the whol e body but includes insertion of any part of the body or of
an instrument designed to effect the contenplated crime."); Baker
v. State, 622 So.2d 1333, 1335 (Fla. 1st DCA 1993) (entry by
instrument sufficient where the instrument is "actually used to
commt the contenplated crine") (affirmed as to definition of

curtilage in 636 So.2d 1342, gupra).
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The State contends that a burglary was conmtted when Cumm ngs
fired into the Lucas dwelling intending to kill the person he
t hought had just entered the hone; the entry by instrunent (here a
bullet) was actually used to conmt the contenplated crine (here,
a nurder). Cummings has two bases for disagreeing. First, he
contends that the State failed to prove his intent to kill. If
this contention is correct, then the burglary aggravator does not
matter; Cummngs' preneditated nmurder conviction cannot stand.
Because the State has addressed the sufficiency of the evidence to
support a finding of premeditation in its argunent at to Issues VI
and XI, the State wll not further address this question here
except to say that Cummngs' intent to kill was established beyond
a reasonable doubt. Cumm ngs' second basis for disagreeing that a
burglary by instrunment was commtted is his contention that a
bullet fired froma gun does not qualify as an instrument of entry.
There apparently is no Florida case directly on point. However,
the question of whether ‘the crine of burglary enconpasses those
situations in which a person, wthout naking any physical
intrusion, causes a bullet or other tangible object to intrude into
another's structure with the intent that the object acconplish a
crimnal purpose,” was addressed in the Oregon case of State V.

Wlliams, 873 p.2d 471, 473 (O. App. 1994) (review denied 877 P.2d
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1203). The Oregon Court of Appeals answered this issue

i npressi on"

in the affirmative:

At common |law, the term “enter,” when
used in reference to the crime of burglary,
had an established meaning. Under the common
law definition of burglary, no "entry" occurs

when an instrunent is used solely to
facilitate a subsequent entry and not to
achieve a crininal purpose inside the
structure. 2 East, Pleas of the Crown 484,

490 (1803); 3 Wharton's Cimnal Law § 333
(14th Edition 1980 and Supp 1993); 2 LaFave
and Scott, Substantive Cimnal Law § ai3
(1986 and Supp 1994). Thus,

“there is no entry when a stick, being used by
the defendant nerely to break a w ndow,
happens to pass through the opening; when,
after breaking the glass of a door or w ndow,
he pokes a stick inside for the purpose of
unl atching the door; when the defendant throws
a boulder at a wndow, and it smashes the
wi ndow and |ands on the inside, it having been
throwm nerely for the purpose of naking an
opening; or when the defendant, while standing
outside, fires a bullet which smashes the |ock
of a door and lands inside, the gun having
been discharged nerely for the purpose of
breaking the lock." 3 Wharton's Criminal Law,
supra, § 333.

However, an “entry does occur when an
instrument intrudes into the structure for the
pur pose of consummating a crimnal intent.

See 2 East, Pleas of the Crown, supra, § 333
2 LaFave & Scott, supra, Substantive Crimnal

Law § 8.13. Thus,

"there is an entry when the defendant, after
breaking a wi ndow, pokes astick inside for
the purpose of inpaling and stealing a fur
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coat; when, after breaking a wi ndow, the
def endant pushes the barrel of a gun through
t he opening for the purpose of shooting and
killing the occupant; or when the defendant,
while standing outside, fires a bullet which
pi erces a wi ndow and | ands inside, the gun
havi ng been discharged for the puxpose of
killing the occupant.” 3 Wharton's Crimnal
Law, supra, § 333. (Enphasis supplied.)

Def endant has not cited, and we have been
unable to locate, any source that renotely
suggests a legislative intent to deviate from
the conmmon law neaning of the term "entry."
We conclude that the term “entry,” as used in

the burglary statutes, 1is utilized in its
comon | aw sense.

. + .+ Because defendant fired bullets
into Hall's house for the immediate purpose of
commtting the offense of tanpering wth a
W tness, he thereby made an ‘entry" into the
house under [Oregon |aw. ]

The State would contend that the reasoning of the Oegon Court
of Appeals is sound and should be adopted by this Court. See also
People v. Traani, Sup., 449 N.Y.S.2d 923 (1982) (by providing no
definition of "entry," drafters of burglary statute are presuned to
have adopted commn-law and comon sense definitions of
instrunental entry; exanmple of entry by instrument would include
“the splintering of a door with a bullet intended to kill or to

injure someone inside"); People v, Osegueda, 163 cal.App.3d Supp.

25, 210 Cal.Rptr. 182 (Cal.Super. 1984) (buglary by instrunent
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occurs even where instrument only acconplishes entry and not the
ultimate crimnal purpose).

In this case, the trial court did not instruct the jury on
felony nmurder atthe guilt phase of the trial. Only after the
jury, by finding Cummings guilty of premeditated nurder, determ ned
beyond a reasonable doubt that Cummings had shot into the Lucas
home with the intent to kill, was the burglary issue presented to
the jury at the penalty phase.

Shel ton Lucas, Jr., was asleep on the couch in the living room
of his own hone when a bullet entered his honme and struck him in
t he head. This event was just as great an intrusion into the
sanctity of the home as if Cunmings had first smashed the door open
and then fired. The circunstances of this case anply justify the
finding of the burglary aggravator.

LSSUE Xl

THE TRIAL COURT PROPERLY DENIED THE MOTI ON FOR
JUDGVENT OF ACQUI TTAL

The facts pertinent to this issue have been addressed in the
State's argument as to Issue VI (nurder was CCP), and wll not be
repeated here. There is no nerit to Cummings' contention that the

trial court erred in denying Cumm ngs' notion for judgnent of

acquittal.
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When reviewing a nmotion for judgnent of acquittal:

It is the trial judge's proper task to review
the evidence to determ ne the presence or

absence of conpetent evidence from which the
jury could infer guilt to the exclusion of all

other inferences. That view of the evidence
must be taken in the light nost favorable to
the state. [CGt.] The state is not required to
"rebut conclusively every possible variation"

of events which could be inferred fromthe
evidence, but only to introduce conpetent

evidence which is inconsistent with the
defendant's theory of events. [Ct.] Once that

threshold is met, it becomes the jury's duty
to exclude every reasonable hypothesis of

i nnocence beyond a reasonable doubt.

State v. Law. 559 So.2d 187, 189 (Fla. 1989). Furthernore:

If there is room for a difference of opinion
bet ween reasonable people as to the proof or
facts fromwhich an ultinate fact is to be
established, or where there is room for such
differences on the inferences to be drawn from
conceded facts, the court should submt the
case to the jury.

Tavlior v. State. 583 So.2d 323, 328 (Fla. 1991).

After armng hinmself in advance, enlisting reinforcements, and
spendi ng over an hour |ooking for Dap, Cummngs went to Dap's hone
and, with his acconmplices, fired thirty-five rounds at a doorway
which Dap's brother-in-law (who closely resenbled Dap) had just
entered. A rational trier of fact readily could find fromthe

evi dence that Cunm ngs intended to kill, not nerely to “send a
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warning” as Cummings argues in his brief. Initial Brief of
Appel l ant at 60.

The Constitutional test for sufficiency of the evidence is
"whether, after viewing the evidence in the light nost favorable to
the prosecution, any rational trier of fact could have found the
essential elenments of the crine beyond a reasonable doubt.”
Jackson v. Virginia, 443 U S. 307, 318-19, 99 s.ct. 2781, 61
L.Ed.2d 560  (1979). This test “gives full play to the
responsibility of the trier of fact fairly to resolve conflicts in
the testinony, to weigh the evidence, and to draw reasonable
inferences from basic facts to ultimate facts." Ibid. (Emphasis
supplied.)

On appeal, only the legal sufficiency, not the weight, of the
evidence is in issue. Tibbsg v. gtate, 397 So.2d 1120, 1123 (Fla.
1981), aff'd. 457 U S 31, 102 s.ct. 221, 72 L.Ed4.2d 652 (1982).
This Court has held that a judgement of conviction cones to this

Court with a presunption of correctness, and a defendant's claim of

insufficiency wll not prevail where there is substantial,
conpet ent evidence to support the verdict and judgnent.

Spinkellink v, State, 313 So.2d 666, 671 (Fla. 1975).  Mreover,

this Court has specifically applied the Jackson v. Virginia

standard in Melendez V. State, 498 So.2d 1258 (Fla. 1986). So have
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the District Courts of Appeal. Kauf man_v. gtate, 429 So.2d 841

(Fla. 3d DCA 1983); _DM v. state, 394 So.2d 520 (Fla. 3d DCA

1981). As in these cases, Cummings' jury weighed the evidence,
resol ved any conflicts in the testinony, and drew reasonable

inferences from the basic facts to the ultimte facts.

The trial court did not err by denying Cumm ngs' notion for

judgrment of acquittal.
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CONCLUSI ON
V\HEREFORE, for all the foregoing reasons, the State
respectfully asks this Court to affirm the judgnent below in all
respects.
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