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INTRODUCTION 

The Petitioner, Roger Williams, was the Appellant below. 

The Respondent, the State of Florida, was the Appellee below. 

The parties will be referred to as they stand before this Court. 

The symbol "A" will designate the Appendix to this brief. 
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STATEmNT OF THE W E  AND FACTS 

The Respondent accepts the Petitioner's statement of the 

case and facts as a substantially accurate account of the 

proceedings below. 
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QUESTION PRESENTED 

WHETHER THE INSTANT DECISION EXPRESSLY AND 
DIRECTLY CONFLICTS WITH DECISIONS OF OTHER 
DISTRICT COURTS OF APPEAL AND, IF SO, WHETHER 
THIS COURT SHOULD EXERCISE ITS JURISDICTION 
TO GRANT REVIEW. 
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SUMMARY OF THE-ARGUMENT 

Although the instant decision conflicts with t h a t .  of the 

Third District this C o u r t  should decline t o  exercise its 

jurisdiction herein, The case that it is in conflict w i t h  has 

recently been argued in this Court and denial of jurisdiction 

would be an implicit overruling of said case and approval of the 

case the Fourth District herein relied upon. 
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Th 

ARGUMENT 

'ICHE INSTANT DECISION EXPRESSLY AND DIRECTLY 
CONFLICTS WITH DECISIONS OF OTHER DISTRICT 
COURTS OF APPEAL, HOWEVER, THIS COURT SHOULD 
NOT EXERCISE ITS JURISDICTION TO GRANT 
REVIEW. 

Fourth District, in the instant case, held th t double 

jeopardy permits the successive prosecution f o r  aggravated 

stalking in violation of an injunction after the Petitioner has 

been found in contempt f o r  violating the same injunction. The 

Fourth District relied on the Second District's decision in State 

v.  Miranda, 644 So. 2d 342 (Fla. 2nd DCA 1994). 

Although the Fourth District's and the Second District's 

decisions is in conflict with t h e  Third District's decision in 

State v.  Johnson, 644 So. 2d 1028 (Fla. 3d DCA 1994) review 

accepted, No. 84,854, this Court should still decline 

jurisdiction. By declining jurisdiction herein this Court will 

be implicitly affirming the instant decision and reversing State 

v. Johnson, supra. 
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- CONCLUSION 

Based on the foregoing, Respondent requests this C o u r t  to 

decline to exercise its discretian and deny jurisdiction. 

Respectfully submitted, 

ROBERT A. I W T T E R ~ H  I 

Assista Attorney General 
Florida It Bar No. 0239437 
Office of the Attorney General 
Department of Legal Affairs 
401 N , W .  2nd Avenue, S u i t e  N921 
Post Office Box 013241 
Miami, Florida 33101 
(305) 377-5441 
Fax NO. (305) 377-5655 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing RESPONDENT'S BRIEF ON JrJRISDICTION was furnished by 

mail to A"H0NY cAl;VELLO, Attorney fo r  Petitioner, Criminal 

Justice Building, 6th Floor, 421 3rd Street, West Palm Beach, 

Florida 33401 on this Qday of 

Assistant Atto ney General i 
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c x x  the insurer. Howevcr, there is no indication that the trial 
court considered, or was asked to consider, the denial of this 
claim on any basis other than by interpreting the policy and ~ P P -  
plying the stipulated facts on the merits of the insured’s claim. 
Thereforc, we have reviewed the trial court decision on the basis 
presented to it, without deciding whether, in similar cases the 
coverage issue should be resolved by finding whether the admi- 
nistrator’s decision was arbitrary. 

Therefore, the final judgment is reversed. (PANENTE, J. 
and BROWN, LUCY, Associate Judge, concur.) 

Criminal law-Costs-State attorneys’ fees are not recovernble 
as prosecution costs under section 939.01(1), Florida Statutes- 
Error to require payment of restitution without determining 
defendant’s ability to pay 
TERRANCE “EMS. Appcllant/Cmss-AppelIcc, v. STATE OF FLORIDA. 
A~cc/Cmsr-Appcllant .  41h Districr. Case No. 94-0577.L.T. Case No. 93- 
300 CF. Opinion filed August 2. 1995. Appeal and cross-appeal from the Cir- 
cuit Cwn for Martin County; Larry Schack. Judge. Counsel: Richard L. Jor- 
andby. Public Defender. and Karen Ehrlich, AssisPnt Public Defender. West 
Palm Beach. for rppcllant/cross-appcIlcc. Robert A. Butteworth. Attorney 
~ R I .  Tal!ahastc. and h e  Carrion Pinson, Assistant Attorney General, 
Wcst Mtn &a&, for appcllec/cmssjppcliant. 
(PER CUFUAM.) We affirm appellant’s conviction for DUI 
, d a u g h t e r  and Sentence of twelve years DOC incarceration, 
followed by three y m  probation. However, we reverse the trial 
x~urt’s imposition of (1) prosecution casts to reimburse state 

eys’ fees. and (2)restitution without a determination of 
ant’s ability to pay, and remand. 
for the former imposition, the state’s osition is not per- 

suasive. State attorneys’ fees arc not recovera { le as costs of pros- 
:cution under section 939.01(1), Florida Statutes (1991 19 Supp. 
1992). See, e.g.. Bell v. State, 652 So. 2d 1192 (Fla. 4th DCA 
1995); Smith v. Srate, 606 So. 2d 427 (Fla. 1st DCA 1992), rev. 
hwied, 618 So. 2d 21 1 (Fla. 1993). Section 939,01(1), Florida 
StaMts, reads: 

(1) In all criminal cases the costs of prasecution, including 
investigative costs incurred by law enforcement agencies, and by 
fire departments for arson investigations, if requested and docu- 
mented by such agencies, shall be included and entered in the 
judgment rendered against the convicted person. 

3ased on the language of subsection (l) ,  the Smith court con- 
:luded that costs of prosecution ate limited to investigative costs 
ncurrcd by law enforcement agencies and five departments. 
The state asserts that the interpretation of costs of prosecution 

n Smith, which is the seminal decision in this area, w x  limited 
)y subsection (9), which reads: 

(9) Investigative costs which are recovered shall be returned 
to the appropriate investigative agency which incurred the ex- 
pcnse. Costs shall include actual expenses incurred in conducting 
the investigation and prosecution of the criminal case; however. 
costs may also include the salaries of permanent employees. 

%US, thestate contends that the definition of costs ofprosecution 
as been broadened by the subsequent addition of subsection 
101, which was added after the year of the statute that was appli- 
able in Smith. See, e.g., Bell, 652 So. 2d at 1193. Subsection 
10) reads: 

(10) Costs that ate collected by the state attorney under this 
ion shall be dcposited into the state attorney’s grants and 

expenses -incurred in investigating and prosecutirig criminal 
E z e S ,  wh~3-1 may include the salaries of pernianent employees. 

939+01(10), Fla. Stat. (Supp. 1992). More recent cases do not 
iscuss thc effect of subsection (10) on thc definition of costs of 
rosecut ion. 
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trust fund to he used during the fiscal year in which the 
collected, or in any subsequent fiscal year, for actual 

the language of subsection (1) itself and its reference to inves- 
tigative costs. This restriction of costs of prosecution to investi- 
gative costs incurred by law enforcement agencies and fire de- 
parrmcnts docs not depend upon any reference in subsection (9). 
This makes sense because although subsection (9) reiterates what 
can be included as costs, in our view, its function is to inform us 
where costs recovcrcd are to be returned. 

We believe that subsection (10) has a similar function in that it 
informs us only how those investigative costs collected by the 
state attorney’s office are to be utilized. A careful reading of this 
language only indicates that costs collected and deposited into the 
dtsignated fund can be utilized to pay expenses of prosecution, 
including salaries of permanent employees of the state attorney’s 
office. However, thisdoes not say that the costs taxed against the 
defendant can include attorneys’ fees. 

With respect to the question of restitution, because the trial 
court erred in ordering restitution without a determination of 
appellant’s ability to pay same, on remand the trial court has the 
option of either conducting the appropriate evidentiaty hearing or 
striking the restitution provision. See 5 775.089(6), Fla. Stat. 
(1991); Filmore v. $rate, 20 Fla. L. Weekly D1343 (Fla. 4th 
DCA 1995); Mchtnis v. Srate, 605 So. 2d 153 (Fla. 4th DCA), 
rev. denied, 613 So. 2d 6 (Fla. 1992). (GLICKSTEIN, STONE 
and WARNER, JJ., concur.) * * *  
Criminal law-Double jeopardy-Defendant who was held in 
contempt for violating domestic violence injunction may be 
prosecuted later for a substantive offense stemming from the 
same conduct that gave rise to the contempt adjudicationSta1- 
king statute is neither void for vagueness nor in violation of over- 
breadth doctrine of the First Amendment 
ROGER LEE WILLIAMS. Appellant. v. STATE OF FLORIDA, Appclkc. 4th 
District. Cnsc No. 94-2798. L.T. Case No. 93-2778-CF. Opinion filed August 
2. 1995. Appcal from the Citruit Court for St lxrcie County: L a y  Sdrack, 
Judge. Counscl: Richard L Yorandby, Public Defender, a d  Anthony Calvcllo. 
Assistant Public Defender. West Palm Beach, for appellant. Robert A. Buttcr- 
worth, Atmrney General, Tallahnssce. and Michael D. Thompson and Carol A. 
Licko. Spccial Assistant Attorneys General, Miami. for appellce. 
(STEVENSON, J.) Appellant, Roger Lee Williams. was con- 
victed of aggravated stalking and was also found in contempt for 
violation of a domestic violence injunction. Williams appeals the 
trial court’s order denying his sworn motion to dismiss OD double 
jeopardy grounds. We affirm. 

The first issue in this appeal is whether a defendant held in 
contempt for violating a domestic violence injunction may be 
prosecuted later far a substantive offense stemming from the 
same conduct that gave rise to the contempt adjudication. We 
agree with the recent analysis of this issue by the Second District 
Court and answer that question in the affirmative. See Stare Y.  
Mirandu, 644 So. 2d 342 (Fla. 2d DCA 1994). 

Appellant also challenges the constitutionality of section 
784.048, Florida Statutes (1993), on the basis that the stalking 
statute is both void for vagueness and violates the overbreadth 
doctrine of the First Amendment. However, the constitutionality 
of this section has been upheld by both this district and most re- 
cently, the Florida Supreme Court. Bourers v. Sture. 20 Fla. L. 
Weekly S186 (Fla. April 27, 1995); Stare v. Kahks, 644 So. 2d 
512 (Fla. 4th DCA 1994), approved, No. 84,748 (Fla. May 4, 
1995); Blounr v. State. 641 So. 2d 200 (Fla. 4th DCA). up- 
proved. 654 So. 2d 126 (Fla. 1995); h’oesrenski v. Srare. 641 So. 
2d 199 (Fla. 4th DCA 1994). (PARIENTE and SHAHOOD. JJ., 
concur .) 

Criminal la\r.--ScntfIicitig--nefendaiit should not iiave been 

* * *  
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