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PRELIMINBRYS T A T E M E N T

In this answer brief, the parties will be referred to as follows:

The Respondent, Lori Ann Braniff will be referred to as BRANIFF. The

Petitioner, Robert Bazley,  M.D. will be referred to as “BAZLEY”. The Petitioner, Galen

of Florida, Inc. will be referred to as “HOSPITAL”. The Academy of Florida Trial

Lawyers will be referred to as the “ACADEMY”.

The Florida Birth Related Neurological Injury Compensation Act will be referred

to as “NICA”.



STATEMENT QF  TtlE  CASE AND THE FACTS

The Academy of Florida Trial Lawyers adopts the Statement of the Case and

the Facts as filed by Lori Ann Braniff and Christopher J. Braniff.
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SUMMARY OF ARGUMENT

Section 766.301, et seq., Florida Statute% potentially limits an obstetrical

patient’s access to the courts of the State of Florida. Any such law must provide

procedural due process protections and must also provide a viable alternative to the

traditional tort system of just compensation.

The statute itself, however, does not place the obstetrical patient upon notice

that the act will apply to her, but only that it has the potential to do so. It will apply

to her not based upon something she has done, but something her physician has

done, i.e., whether or not her physician or her hospital has elected to participate in the

statutory program.

Section 766.316, Florida Statuteg  addresses the procedural due process

concerns by giving the obstetrical patient a clear legal right to notice that her hospital

or physician has opted to participate in the statutory program. Further, the statute

makes clear that the reason for this notice is so that the obstetrical patient will be

given notice of the statutory plan as an alternative. In order for this alternative to

have any meaning whatsoever, the notice must be given prior to the delivery of the

child.



SECTION 766.316, FLORIDA STATUTES, REQUIRES THOSE
PHYSICIANS AND HOSPITALS WHO ELECT TO PARTICIPATE IN THE
PLAN DESCRIBED THEREIN, TO NOTIFY OBSTETRICAL PATIENTS
PRIOR TO DELIVERY OF THE CHILD OF THEIR PARTICIPATION UNDER
THE STATUTE AS A CONDITION PRECEDENT TO THE APPLICATION OF
THE EXCLUSIVE REMEDY PROVISIONS OF THE STATUTE.

Black’s Law Dictionary defines the word “alternative” as follows:

One or the other of two things; giving an option or choice; allowing a
choice between two or more things or acts to be done. m Law
Dictionary, Rev. 4th Ed. (1968).

This word is embodied in Section 766.316, Florida StatutQ  as follows:

“Each hospital with a participating physician on its staff and each
participating physician . . . shall provide notice to the obstetrical patients
thereof as to the limited no-fault alternative for birth related neurological
injuries. Such notice shall be provided on forms furnished by the
association and shall include a clear and concise explanation of a
patient’s rights and limitations under the plan.” (Emphasis added).

If an obstetrical patient is to be able to exercise any  option between her

common law rights and the “limited no-fault alternative”, the exercise of that right

must take place before the birth of the child.

The fact that this was the intention of the legislature is demonstrated by a

review of the legislative history of the statute. Section 766.301, et seq., FloriQ

Statutes (1991) (hereinafter “NICA”) was proposed by the 1987 Academic Task Force

for Review of the Insurance and Tort Systems. ’ The Task Force recommended

legislative adoption of a statute along the same lines as an experimental Virginia plan.

’ For the convenience of the Court, copies of the relevant pages of the Task Force’s November 6,
1987 l  Medical Malpractice Recommendations”, including the Virginia Statute have been attached as
an appendix to the back of this brief.
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Both in the Virginia plan and the proposed Task Force plan, neither the

physician nor the hospital was required to participate in the program. * They were

given the option to participate. If they did so, they would obtain certain specified

limitations upon their traditional common law liability for malpractice in specified birth

related neurological injuries.

With regard to the proposed Florida legislation, however, the Task Force was

concerned that the Virginia legislation did not contain a notice requirement. It noted:

“The Virginia statute does not require participating physicians and
hospitals to give notice to obstetrical patients that they are participating
in the limited no-fault alternative for birth related neurological injuries,
The Task Force recommends that health care providers who participate
under this plan should be required to provide reasonable notice to
patients of their participation. This notice requirement is justified on
fairness grounds and arguably may be required in order to insure that the
limited no-fault alternative is constitutional.” (Appendix Page 6).

These constitutional concerns, in the absence of advance notice, are well

founded. Once state action (or, as here, an election between two alternatives as a

result of state action) can amount to a deprivation of a person’s pre-existing rights,

it is an “elementary and fundamental requirement of due process” that the affected

persons be given reasonable advance notice of the action, so that they can take steps

to protect those rights befDre the deprivation occurs. Men
. .nonite Board of Mrssrons

v. Adams, 462 U.S. 791, 792, 103 S.Ct. 2706, 711 Law Ed.2d 180 (1983).

Because the deprivation of rights effected by NICA occurs at the instant an injured

2 While this statement is technically true, it is also true that fl  physicians licensed in Virginia, who
perform obstetrical services, either full-time or part-time, were to be considered “participating
physicians”. Thus, unlike in Florida, a doctor could not perform full or part-time obstetrical services
and opt out of participation in the plan. Kina  v. Virainia Birth Related Neuroloaical  lniurv s
Praoram,  410 S.E.Pd  656 (Virginia 1991).
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baby is born, our fundamental notions of due process necessarily require that an

obstetrical patient be given advance notice that her legal rights will be restricted by

utilizing a participating physician or hospital. It is only before the birth that the

fundamental notions of fairness are realized by giving the mother this “alternative”.

Further, the statute requires that the notice “shall” be given. In this regard, it

is thoroughly recognized in Florida that at least in ordinary usage -- and subject to

exceptions not applicable here 3 -- the word “shall” in a statute is mandatory, and

permits no discretion in those who are subject to its requirements. Neal v. Bryant,

149 So.2d  529, 532 (Fla. 1962); Florida State Racino Commission v. MI

42 So.2d  87, 88-89 (Fla. 1949); White v. Means, 280 So.2d  20, 21 (Fla. 1st DCA

1973); Florida Tallow Core. v. Brvan, 237 So.2d  308, 309 (Fla. 4th DCA 1970);

Headlev v. State Ex Rel. Bethune, 166 So.2d  479, 480-481 (Fla. 3rd DCA 1964);

Brooks v. Anatasia Mosauito Control District, 148 So.2d  64, 66 (Fla. 1 st DCA 1963).

The mandatory import of the statute is reinforced by the Task Force’s insistence that

“reasonable notice” of the “alternatives” be provided, and in its stated reasons for

recommending this provision -- which were “fairness” to the patient who might be

stuck with the plan if she chooses to remain with a participating physician, and the

unconstitutionality of depriving such a patient of her legal rights without advance

notice of the potential deprivation. The clear purpose of the “notice” requirement is

to insure that the patient can make an informed decision as to whether to forego her

3 The word “shall” has been construed to be permissive only in cases in which it relates solely to
an immaterial and tangential aspect of the statutory scheme, which is considered more a matter of
convenience than substance. See Patrv  v. Ca, 633 So.2d  9 (Fla.  1994).

6



traditional legal rights and elect to proceed under the care of the participating Florida

physician, whose liability is limited, or instead, to seek the care of a physician who

remains subject to common law liability.

This interpretation, that NICA requires pre-delivery notice, has been adopted

uniformly by the district courts of this state.

The issue of notice was first addressed in Turner, 656 So.2d  970

(Fla. 5th DCA 1995). In Trtrner, the Fifth District Court of Appeals noted:

The statute is quite clear that the burden is on the NICA participants to
give the enlightening notice to their patients. This statute is silent as to
when the notice is to be given, but it would make little sense to construe
the statute to allow the patients to be apprised of rights and limitations
after the services leading to the alleged injuries have been performed. Id.
at 971.

Similarly, in the instant case below, the First District Court of Appeals noted:

It would make little sense to inform an obstetrical patient of her
“alternative” after the patient had already utilized the services of a NICA
participant, and thus, had given up her chance to pursue a civil remedy,
It would make still less sense to require predelivery notice as a means of
informing patients of their options, yet not make such notice a condition
precedent to the defendant’s assertion of NICA exclusivity. Braniff v.
m, 20 FLW 02140, (Fla. 1st DCA 1995).

Most recently, the Fourth District Court of Appeals aligned itself with the First

District and the Fifth District Courts of Appeals and noted:

“We conclude that the failure to give notice to plaintiffs before the
provision of medical services, that the doctors had elected participation
in the Neurological Injury Compensation Act, deprives the agency of its
exclusive jurisdiction and authorizes the circuit court to herein adjudicate* *their claim.” Mills y, North ,vtal DIG, 1995 W.L.
733082 (Fla. 4th DCA 1995).

In response to these decisions, and the previously noted arguments, the
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HOSPITAL and BAZLEY assert that NICA is really no different from the Workers’

Compensation Act and that the legislative intent can only be served if notice is not a

precondition for coverage under the act. This is not the case.

The Workers’ Compensation Act (Section 44.02(13)(a),  sStatutes, and

Section 440,03,  Florida Statutes) is designed to apply to all employees. Although

there are exceptions and options within the Workers’ Compensation Act, it is still

statutorily mandated to apply to all. employers and employees. The act itself is

intended to constitute notice to all employers and employees of their rights under it.

In other words, while an exception or opt out may exist, the act places all employees

on notice of that fact by its very terms. Similarly, where notice is required under the

Workers’ Compensation Act and where that notice is not a condition precedent under

the Workers’ Compensation Act it is specifically set forth in the statute. Section

440,04(2),  Florida Statutes .

This interplay between an act which covers all, and one which allows some to

opt out, is demonstrated by the distinctions between NICA and the Virginia Birth

Related Neurological Injury Compensation Act. Kina v. Virgi& Birth Relm

.
Neurolowrv Comoensat ion Proaram, 410 S.E.2d  656 (Va. 1991). Under the

Virginia act, d obstetricians who perform obstetrics either full or part-time are

participants in the program. They do not have an option not to participate. Other

physicians who do not hold themselves out as obstetricians, but who may, for

whatever reason, perform obstetrical services, are not participants. Thus, in Virginia

the public is on notice that a physician who holds himself out as performing

8



obstetrical services is a participant in the plan. Thus, as with the Workers’

Compensation Act in Florida, the Virginia act does not require notice. Conversely,

NICA gives no notice in and of itself to obstetrical patients as to who may or may not

be a participant in the plan. Thus, the notice must be given prior to delivery, both to

satisfy constitutional muster and also to meet the requirements of the statute.

The HOSPITAL and BAZLEY also cite Florida Birth Related Neuroloaical  lniurv

. .
CaCompensation Awratron  v. rrerag, 633 So.2d  1103 (Fla. 4th DCA 1994) in

support of their position. See BAZLEY’s brief Page 11, and HOSPITAL’s brief, Page

8lf.n.  1). While Carreras did not deal with a notice issue, it did discuss in general the

intent and effect of the NICA program. The discussion, however, in Carreras ignored

the fact that NICA only applies to participating physicians and hospitals. Thus, the

statement in Carreras at Page 1105 that “the NICA program is a no-fault plan which

provides benefits where there has been a birth related neurological injury”, is not

wholly correct. In order for this statement to be accurate, the following phrase must

be added:

“When the hospital and physician have elected to participate in the
plan.”

It is this very distinction which makes predelivery notice an absolute

requirement for consideration of constitutional due process, the requirements of the

statute and common sense.
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CONCLUSION

Based upon the foregoing analysis, it is respectively submitted that the question

certified to this Court by the First District Court of Appeals be answered in the

affirmative.
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c. *No-?8tit  Plm f o r  Birth-Ralrt+d  Nauzologicrl  Injurimr

fa its -Leg Fll8akuaina  hnn M nrdin.l
ZU,hUSk&fi,  th8 T88k  Force found that obatrtriciuu varm amcnq

th* phyrlclma  r o o t  rrvrrrly rffmctrd b y  currmnt m e d i c a l

m8lpr8cticr  ptob1m. Obrtatricluu  van nofa likaly t h a n  othw

phy8lciuu  to havm claiaa  fild rgritut thm, t&8ir  88lpraCticm
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ptrmium v.m among th@ highast and tl~a r,Clnt incrabsas  In
zmlprtctk* Prmium for ob*trtricirm wara  grmatmr  aan isr

0ti8r phyricianr, RM J'ac+Ffndinq Rqmrt  rprcffically fictad

'-.la t in today9 socirty, anwin 0th~  t h a n  a  normal  bir=h  II

=ansidarmd an abarration and aftrn lmads  to 8 claim against  =5a

obrtrtrician.

To rammdy thora prablem, thr Tark force  rmcommrnds adopt:=3
o f  & rlO-fault  c a m p r n r a t i o n  plrn f o r  b i r t h  rmlatmd  n@uroleg;:al

i n j u r i e s , similbr to the p l a n adoptrd  u n d m t  a 1907 virqi:..,a

rtatutm. Thr Task Form l ndorsms this  srprratr trmatmrnt  ,*a:

birth rrlatad nrurolagical injuriar  for two reasons:  first,

brcrum  clrfm8 costs in this arm hwm bun particularly high,

and, sacond, brcrusr a no-fault syrrma in this -limitad  arma :is

fra8ibla and would involve manaqablm coats.

ror 0th~ typu  of ardicrl in jury ,  thr Task ?orcr doas  not

rmcoztnmnd  & no-fault comprnration  rltmrrmtivm  to tha tort syrtrm.
This nrqatlvm  conclurion  ir conpellrd b y  flndlnpr  t h a t  a

comptrhrnsfvr  no fault systu for all mdicrl  injurfu would be

prohibftfvrly rxpan8ivm, many tiara  morm rxpanriw than the

rxfrtfnq  mdicrl  ulprrctk*  systma. In order to dmvrlop a no-
fruft  syrt&m at rusonablr comt, ft f8 nrcu8ary  to l t&blish a

framrwork for dimtlnquirhlng conpmrabla avant8  frQ= non-

compmmblr  avanu. m moat  aroa8  of mad&al  injury, this is not

l canonicrlfy fruibh at Vim prarrnt  tbs. For l upla, dmf ininq

f&a carpanmablr  avant for I no-fault plan fo COV@r mdical

injuriaa  in mrgrncy room and trama cantea  VOUld rSCPir*

taru broad mough to lncluda FnjUri- Og W-Y d+pr- t0 any

pa* ai tba body ruufting frOB Ui UJUiStt+d  vari*tY Of mrdical
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intmflmn+ifJFU~ ~~urm Of ifs l %pmrivr Potantial,  Such a br3ad
Alafinition  Of tha coqmsalm  rvmnt vould mrkr  30-fault ;nruraRcr

ca8ta  prohibitivmly l xpmnrivm, rt  vorst, and iapormibl,  t3

Trrdict,  at bmrt.

A :rasiblm structurm for dmtmrarininq  Comprnsablo l vanrs z n
birth-rmlatmd  nruraloqical injuriafi dou wilt, a# drmonstra:8d

by thm Virginia statutm vhich is attachd u Appmndix  A to :>a~*

L-8commmdAtions. Thm T a s k  Fotcr rmcommmndation,  barrd sgon z.L.~

Virginia plan, would provide immmdiatr cmprnsation, on a no-

fault basis, f o r  8  vmq liaitmd class oe crtartrophlc  injuries

that result in UnUSUally high colt8  for curtodirl  cara &nd
tmhabilitation. TRm statutm would  dmfinm  UIora injurirs in tmrmr

of *injury ta thm brain or spinal cord of an infmt  cauard by thm

d8privrtion og o%yqmn or machrnicrl injury occurring in thr

courma of I&or,  drlivmry  or t,asurcitation  in the immdiatm post-

d e l i v e r y  pariod  Fn a  horpitaf vhich randrrs tba infant

parmmently  nonambulatory,  l phrsic, incontinant, and in nmmd of

as8irtancr  in rll phaars of drily lfvi.ng.@

Thr VLrpinia  l tatutm dou not tUm  rffact until Sanuary 1,

1998, se that actual l prtirnca under thm l +rtutm ia not yrt,
W8il&bla** ffawvu, anrctment of the plan bra l lrmrdy producmd

noticmblr  rrrultr in tuma o f  faprovad a v a i l a b i l i t y  a n d

l ffordrbility of filbflity inaurancr  covrtaqr for obfitaericianr

i n  Viryfnir.

-11 detrifa  of the plan vi11 n o t  b4 prurntrd  harm,  bmcausm

l v~lfdrv@lop+d  #+8tUt@ i.8 Waihbla for  8 -al*  A COPY Of thm



Virginia
*

f raturrs

1.

2.

3.

5.

6 .

statute is 8Ettrchrd as rn hPP&ndix.
2s l SSant:a;

of thr plul arm am followm:

Emtrblfsh  a no-fault conpenmrtion  fund to pro~~~~

lifr-tfmr care of infants with ravmrm  birth-rmlat,d

nauroloqic~l  infurimmt coapanmrtion  Lisitad  ta 'et
l conomic lommrr.

No-fault bonmfita vould bm thm l xclumivm remedy  -_.l --

injurirm ruffarmd by infmntm covarmd  by the plan.

clmimm  for mtatutory  comprnmrtion  bmnafitr  must Sr

hrrrd vithin 120 dry8 by an rtiinimtr8tivm  agmncy  (%a

DiVimiOn of Work*rmO Coaprnmrtion,  l.a Il8rldml.

Voluntary prrticiprtion  by hospitals and by phymkfmns

v h o  prrctica  abrtatricrt initial fma of SS,OaO  2:

part icipat ing phymichnm, $50  par  delivary f o r

prrticiprting  hompitalm, Uid 88@@8Smrnt  of $2$0  for all

0th~ phymicirnr: 8rlnUm1  fmm8  tharm8tter  on actuarial

b8sfs.

~~iChl¶Cy  8~Sasmnant  8qrin8t ml1 liability inmuranca

.&icn fn +hr l tatm, if the fw¶d bacommm  in8dquatr.

MiCip&ing  phy8iCf8ns  rnd hompitrlm  I!Wmf  agrma :3

rubrit to rwiw  for di8ciplinrry of ragulrtory

purporo8 i n  r n y  cua vharm  l ubot8nd8rd err@ iS

indiut+b,
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;7hysiciLn8  and hospitals t0 give notica  to abstmtricrl ptirRzS

;.Cat t:haY arm  p a r t i c i p a t i n g  i n  tha lLmit4d  n o - f a u l t  al:OmatLvm

for birth-rrlatad naurologicrl injuriar. Tha Talk FO~C~

=acomands c.Ut haalth cara ptovidwr v h o  prniciprta u n d e r :,’ r I

plan should be rrqulrrd to previda r*asonablr  notic to gatlrnzs

of thrir pafiicipatfan. T?¶ir noticr  rmquirammnt is jutified 2~

falrnmrs grounds and arguably my br  rrquirad in ordar to assuta

that tha  linitmd no fault &ltmmatiVm i8 C8n8titUtional.
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vIXCnzIA ACTS  O? ~SEUBLY - w 540

h Act to aand thm Cd* of Virginia by adding  in Titla 18, 2
chaptar  numhrad SO COnSirtinq of rectiona nwarmd  3~.2e~00~
through 31.2-5021, -t-liming  tha  Birth-Ralrtad  Nauroloqi:Lal
:31u;?j  Camprnsrtion  Act.

[H ?2:5]
Approvrd Hrr 27 1987

aa it l rctrd by tha Ganaral Urrmbly of Virginia:
1. TRat  th* Coda of Virginia is unandad by adding in Tft?r 33.2
a  chpatrr numbrrrd 5 0 , cons is t ing  of sactionr numbmrad 38.2-5~:~
zhrouqh 38.2-SO21,  a s  follovs:

mm s o
VfRCfNfGU  BIRTH-RELATED NRIROLOGIW  IHJTmY

COIQENSATION  ACT.
s 382.5000, Short title.-Thr provirionr of this chaptar

shall ba howl and may bm citad am thm VLryinia Bim-Ra&acad
Nauroloqicrl  Injury Conprnrltion  Act.

a 38.2-5001. O*finitionr.-As  usad ln thir  A-:
“Birth-ralatmd  nauroliqcrl injury* mmn injuy to a* br&

or Spinal cord of l infant  crurod by thm daprivation  of oxygan
or mmchanic&l  injury occurring in t&a couru of labor,  dalivmrjr
or rrmarcitrtion fn thr inmodirtm  poat-dolivrry prriod  in a
hompitrl vhieh trndmrr  tha infant parranantly  nonaabulrtory,
aph8ric,  incontfnmt,  and in mad of l afrtancm in al1 phases of
daily living. TM8 daflnition ahall  rpply to Uvm bieha only.

“Cllhmnt* mrura a n y  p a r s o n  v h o  f i l u  I claim pursuant  t o
J 38.230004 f o r  companrrtion  f o r  8 birth-ralatmd  naurofogicrl  t o
an infant. Such cf8im may b* filed by ury  log81 rmprasantativr
on behalf  of an injurad infant; and, i n  tha c8aa O f  8  dmcaasad
infmt, thm clriam may br illad  by 8n rdrinistmtor,  axacuter, or
other 1-81 raptumtatlvm.

MComfaaion* mauw the Industrial Corpiraion  of Vlrginir.
“P8rticiprtinq phyricirnm mans 8  phyricfan  licanrad  i n

Virgini  td pr8cticr mdicina, vho prrcticr obatmtrics  or
parform obatrtxicrl  rrrvicra l ithmr full or p1rt tU and vho at
the tinr  of t&r bury  (1) had in form an qmmont with the
Comisaionar  of lkrlt& ot hi8 draiqnrm,  i.n 8 for8 prarcribad  by
thr ConU8ionu, vbrrmby tnr physician l gra+d to prrficip8tr  f3
t h r  dwrlopwnt o f  a pteqru t o  provldr  obatmtricrl  c8rlr =o
prtiantr  mliqiblo  for mdlc~l  hrirt8ncr Samicra  aad to patimntr
v h o  8rO if¶digUt, and u p o n  approval o f  8uch  PqrU  by  tha
co88iariono~  of Imath, t0 partfciprta  la ita iaplurntrtion,
( i i )  h8d it9  f8M  ILI  aqraa.mnt Vit&  t&O  %Ata boa+d  Of bhdicina
vharaby thr phyaicim  agrmrd t o  rubtft t0 tWhU  by t&a 8~8rd Of
nadfcino  vharmby  the phyaicim  l grud t8 rubrit to rmvhu bY tha
Board of Madicinm 8I rmquirmd  by rubraeton  1 Og  l 38*2-5004t
a n d  ( i i i )  h a d  paid thm arrrara~nf rmqkdrad pUrrUrn+ to rhis
chaptar iOr thm yrU in VhiCh tha injw euun+b*
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v8rtlcipating  hospital" ma'n?  ' haapita,l  LiCansad  iFa
Viryinir  which &t thm timr of thr Lnjury (i) hrd in *
agrr+mant  with thm CO~irrlonof Of Health or hi8 d.aign;:rct,d:
i*om  prarcribad  by tha commisaionu,
ta participrtr in

vhrraby tha hospital 'aqr,ed

3bsteric81  carr to
th* d@V@loPm*nr of l program to provldr
mtirnts  l lfUl* for Iradical  Arrirtancr

Servicrr and to patfmtr who are indigent,  and Upan approval 3f
such  groqra  by thm Comfssionu Of H~lth, to prsicipatm in w-S
F:..~Leaenratran, (ii) had in fores an aprmrmant vith  ttla se;;,
zapar-aasn of Haalth  vtiarmby  th8 hoqitrl grrad CO suhm~t
-WLW af its  obrtrtrical  sarvicr,

'55
; 38.29!5004,

aa r*wir@d by rubracr~on  c 3:
and (iii) had paid thm Illas8mant requirrd prrua::

~3 this chaptrr for thm yarr  in vhfch thm injury occurrad.
"PPOgtam" maan8  thm Virginia  Birth-Ralatmd  Nmuroloq:=a:

Injury Compmn8ation  Frogran rrmbllrhad by this  chaptar.
s 38.2-5002.

Compensation
Viqinir Birth Ralatmd  Hmurologicrl Zn;zrf

program: l ⌧clusiva rmmady,: l ⌧captFon.-A. Thara  1s
hmrmby l rtablirhad the Viryinia Birth-Ralatad  Nauroloqfcrl fnju,--(
Companration  Progru.

B . The rights and rmrdfmr harmin granted to an infant on
account of a birtn-rrlatrd  naurolegical  injury  shall  wcludm 411
othrr rights and rmaadirr  o f such
rmprarrntativa,  parantr,

infant, hi8 pmrsonrl
deprndrntr or nrwt  02 kin, 8t common Law

or otharvisr  rririnq out of or rrlatad to 8 ordic81 arlpractica
claira  vlth rlrrprct to such injury,

C,
saction,

Hotvithrtrnding  anything to tha contrrry in this
a civil action ah811  not br fotmcloard  against  a

physician  or l  hompftrl vhrrr thmro ir cl- a n d  convincfny
l vidmncm t&at much phyricirn or hornpit  intrntfonally 3:
villfully crurad or intrndsd  t o  c8uam  a bir+h-rmlatrd
nrurol~icrl irrjuy, provided that rucb wait ia filmd prior ta
and in lieu  or pamnt  of an rvrrd  umlo~~thi8  cbptar. Such suit
shall be film6 brform tha award of the Couiseion brcomrr
conclurfvr  and  bindinq 88  provided  for in I 38.20JOlf.

J 38.295001. Industrial Comaisrion  l uthorfzmd to haar and
datrrrpinm  claima.-T&r  Indurtrirl Comai88fon  ia rutboritmd  to hear
and apr8 upon 811  clrima film4 punuant to QI8ptrr 2 (8 65.1-10
at Srqe)  of Titlr 65.1 Of tU8 COdm l 8 XlUr848Ey  to Cw Out  th8
pUpO8*8  Of  t&i8  Ch8ptU.

8 38.2$004. Piling of clri~~t rrvirv by Bond of Madicina:
rmvirw by -pa-t oi H@81th;  filfnq  Of rar~Xi8*8.-h.1. In all
C18iA.#  fflia  UndU  thf8  ChrptU, thr Cfab8nt  8h8ll film with the
C4Pmiraion  8 petition, l attinp forth tha follouinq infoation:

Tha  w ax&  rddrmrr  of thr  1@981  raprumtatiw l nd tam

b . ma n8n and  8dbzrrs  of tha injured  infultt
c. Tar nua  8nd rddra88 o f  any Rhy@iCfm  providing

ob8tatriti UrvicU vhs ~88 prsrrnt  8t tha birth and  th namm
md rddrU8 Of t&a hOapit81  rt vIliC& trhm birth eCCurmd2

d. A ducription  of t&a dirrbility  fat which claim fs aad@:
a. Thr tiw lvLd plrcr vhora t&a injUy W-48
f. A brimf l t8taamnt of the f8Ct8  and  CirCU=~t~nc~~

l ~oundlng the Fnf& and giving  rim to tha cl&tit
al 8v8illblr  rmlrvant  madicrl r-o&a  ral8tiW  to ~310

p.&vho  811q&1y l uffarti 1 birth-rrl8t.d  n@-l-i-l inju-

61



and an idmtffic8tion of  any unavailablm r@cords  bovn
~hirmnt  and tha rmarl~m for thair uav8illbilityt "-3 :.',a

h . ApPrOprirtr  a~~rsrmontr,  l VIluatlon~, and prbgnorrr  3pd
such 0th~ rmcords rnd docummta 18 arm  rarronuly nacrrrari  ’
tha d&aminatian o f  thr uomt o f  compansation to ba paid to I3r
331 brhrlf of, t&r infur@d infant on account 0f 1 bfmwralitr)i
~.~r~loqicrl injury:

1. DemmntatiOn  Of rxp*n~~r and mm-km8 fncumad to da..,
which indiCatrS  VhrtbU  JUC& WWlSrS and SrlWicrr  havr  barn iraLd'
,C9r, and if so, by vhoa: and

L Documntatian  af any l pplicrblm prlvrtm dr QoVrmmntai
SOURCE of sarvicrr  or tminbursmnmnt rolrtivm c o  tha allagmd
isprLmrnt8.

2. T?m claimant shall  furnirh  tha Commission vith  as many
copies of tha patitfon as raquirrd for rr~~icr upon thm Program
any physician rnd hospital named  in thr prtition,  thm Beard S;
Xmdicinr  a n d  thr  Oaparcmmnt o f  Hwlth, rlonq  vlth a riftr8n
dollar  f i l i n g  fma. Upon tmcript  of thm petition the Commrrszon
shall isrPmdlrtaly smmm the proqr&m by rm~Fcr  upon the aqanz
drrignatmd  to accept sm~Lcm  on bahalf of thr Proqrrar  in the plan
of oparation by rmliptmrmd or cmeiflad mil, met #hall zail
copims  of thm patltion  to any physician and hospital nrnmr  in Tim
patitian, t&r Board  of Wmdicinr, and thr DlpartrPant of Hmalth.

0. upon t*cmtpE of chm pmtition, t&a 0orrd of Wadlcinr
shall l valuatr thm Cl&is, and if  it dmtrrrrinaa  that  tharr is
mason  to brliwr  that tmm allmqrd injury ruultti from, or &r
aggravrtad  by, rubrtrnd&rd  arm on +ha part of the phymician,  it
shall trkr  any apprOpriat8  action conrfrtmnt wit& the  l utkmrity
gr8rltad  to tha 0arrd in I8 s4-316 throuph $4.32s.

c. upen racript of t&a prtitfon, the Uaputmnt  of Hmrlth
sh811 l vrlurto tha clah, and if It datarrfnrr that thrrm  is
rraron to b*liavr  that  thm rllaqed Lnjuxy ruultad  fro8,  or var
l ggravatad by, rubatmdard cum o n  the plrt o f  tha h o s p i t a l  at
vhich thr birth occurred, it shall W ury rpproprirtr action
conaistrnt  vi+h t!m ruthorfty grmtad  ta thr Ikparcmrnt of Hmrlth
in Title 32.1 of this Coda.

0. Thr program  shall  hrvm tairty daym  fret thm data  of
rrrvica in vhich to fib  l rmaponar to the petition,  and t o
submit rmlmvant vrittul infozmtion ralating tat ho iaaua  of
vhrthat tha injury allagad  is l birth-trlrtrd nourological
injury, vi+bin  t;bm 8uning  0L t&h ch8pto.r.

8 38*4-soos. Tolling ot statufa of lbitationr.  - Thm
statutm  of llai+rtioru  vith rrrprct to 8ny civil r-ion that may
be brouph+ by 08 08 bahalf  of an injutti Lnfant aIlegdly arising
out of ot ?ahtd ta l birtn-ralatad  injuy  mhll ba tollad  by th
ff ling o# 8 olrir  Fa rccordrncr  vith thi8 l etlon, ud th* tiam
such clria  ir ming shall not br coaputmd  u port ot tha period
vlthin  vbioh  much a&if  action  may ba brought.

8 f8.24008. Kurinqt putha. - A. zorrdlrtaly rftw  sum
patition  &a8 baud racaivad, thr c&salon ahall ut tJm dam
fot a hurlng, V&AC&  r&r11 bm  hrld ne sonar than 43 days, no
1at.t th8.n  1 2 0  ay8 8ftat tha fiiw o f  a wititfOn, d *hall
notify  thr prrticr thrrmtQ O f  thr tti ad Plaa O f  SuCh h*aring-
Thm  harrinq  a&all k hrld in the City Ot -tY *ar@ fh* w"rj
OC-d, or b a contiquoua  city 0t COUntYI  Mhsa otb~irr
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aqrrad to by th* perti** and authorized by tna comir8~on
0

s h a l l
8. Th* pa=ia8  to the hutlnq  -mired under -ia
intz~~5~o; claunf and tha prq~ut.

;ect;ona
I ” fnt~~ogrtorlr8 a n d  dSporitfonS

:a a pr&dfng &*r this  chaptar mayI upon app~icS;i~n 'o &hY ?u-y
csmr8isrsion  ratting forth  thS -SrWity  Of the  l vidmnc*-:a  km
qlv*n, IaNI intrrroqatorirr  o r =aus*  thr drporltlans  of
u~tnassas tmrFding  vithin  or without  tha COmnonvrrlth ta am
zakrn, the  c o s t s  t o  bm t a x e d  as rxpmnsms incurrmd  in co~~~t~-~
-41th tha filing af l clah,
1 18.2-5009.

in accordfnacr with  subdivision 2'it
Such depositions shall be rakan altar  giving Rot--a

and in thr mannrr prucribrd  by law, for dapositions  in aettiir
at l&V, l ⌧c@pt that they shall  be  diractrd 'CO the CormPilsion, :?,a
commissionrr or thr d e p u t y  comniSSionar
procemdlnqs  my be prndinq.

baforo vhom "21

8 3al.a-5008 Dmte~inatiOn o f  ChiS8:  prmrumptfon;  f  indi:q
of I n d u s t r i a l  CommiSSian  bindinq  on par t i c ipan ts :  ardzcal
advisory panrl.  - A. The commission Shall drtarminr, on thS
basis of thr l vidancr prasantrd to it, thr follovlng  issuer:

1. Wtathrt fhm injuries claimad arm birth-rSlStSd
nwarologicrl infurlmr l s dmtinrd  in 8 38.29SOOf.
presumption A tehuttah14
rmlated

shall arfsm that thm injury l llaqad is l biRh-
+urO~oq~c8~ injury vhetm it has barn dmmonstratrd

thm rrtuf8ction  o f  thr Induerial Com8ission,  # a t  mr iif::
ha8 l ustainmd 8 brain or spinal cord injuzy  caumd by Oman
dmprivrtion  or machanical  lnjuzy,  and that tim infant was  rharrby
randarad  prmumntly  nonmbul&tory, l pharic and and fncontfnmnt,

Xf l ithu party disrgrmmr vitb  such praruption,  t&&t  party
shall have the burdan  ol proving  t&t thr hjurimr  all-ad  arm
net birth-rmlatad  nmurologicrl  injuriSr vi+hin thm arming  of
thr Ac+.

2. Uhrthar obatrtticrl sa~icw wmfo &fivarmd by a
participating phy8ichn  at the birth.

3.
4 .

mat&a tlm birth  occumrd  in a prrticiprthg  hospital.
Huu much  corpln8ation, if ully,  is rvrrd~.blr  pursuant t3

8 38.2-5008.
5. If thm  Cooirrion  drtaminaa  (i) t&at tha injury allaged

ir not 8 birth rrlrtad  nmurologiul injury vithin thr Plalninq of
thir  chrptu, (ii) that obmtrtrical  sarvicrr voxm  not dalfvmrod
by a participating  phyricim  at t&a birth, of (iii) that the
biti did not ecet,m irr 8 p8rticip8tinq horpitrl, ft shrll  CIUSm  a
copy 0t sU8h d#t4min8tiOn  to ba SUIt Farrdi8tSly  tQ thm pSrCiS8
by rqi8tUti Or crrtiihd -il.

6. w kc- 8 p8rticip8tfnq  phymicim  or  h-pita1  l ach
p8rticlpml i8 I#una  f o r  811  purports  Lncludinq  m y  s u i t  a t  law
Sq8irut  l prttieip8tinq physician or puticipatinq  hospitS1, by
tna  ffndlng  ol t h r  fndurtrlrl CSuiSSiOn (or any appeal
+harrfrm)  wia m to vhathar such injury ia birth ralat=L

I. m OIUU  0f aa mtii-1  rchooifi  o f  the  Co=onvralta
~&all  drVmlOp  8 piUr VhUrby r8Ch C18ir f&fad Vith thm co=hion
18 rrviavrd by l panal of thrrr  qualifird and  impartial
phyaiciana. ml8 plnrf rhrlf fila it8 report ma r=o=*ndatms
a8 to vhrthar  tha &jury 811SqS4  i8 8 birth-r8l8t+d n--l~~calL .~_ . s- -.--.-injury vithin  tha  rwanlnq  of this  Act  vita tn*  con~88~on  l c L*ASC
t&n tiyr prior to +ha data sat tot hmrfnq  purmumt  to l 38.2-



SOOb. At th rquo8+  o f  aa CoQi88ion,rt la8st  onr 3ru*roftha  pmd shall M wailala to tutiSy l t aa hurinq
COmaiS@ion mUSP conaidrr,  but shall not ha bound  b; >a
rmca~mdation  af thr panal. I :.‘I*

8 38.2,5009, comaisrian rvardr for birth-rr1rt.d
nmurologiC81 injurirn:  notico o f  &Ward.  -upon  drtrrarinign  (i)
zhat  an infant has sustainad & birth-rml&trd naurolcqical injuv
(ii) that ob8t&tria1 SatviCU VUl ddlvard by l participat&
physician at tha birth, md (ifi)  aat tha biti  OCCU~rd in a
part:czpating  ho8pitaL tha  Comiriron  8hrll sakm  an award
groVldl.?g COmpanSatiOn for thm foll+nq  it&as rmlativm :O Such
injuly:

1. Acutrl amdically nacrsrrry and rmaronabla  wpansr~  of
sadieal and ho8pLtal t8habilltrtiva, rraidantfrf a n d  CUStod:al
car8  a n d  saNicm, spacirl  l quipmant of frcilftirr and rrla~ed
travml. Hovavmr , such l ⌧pan8u shall  not include:

a .  Expmnsrn  f o r  itam o r  sarvicaa  that  ttm  infrnt  ?,a8
recmivad, or is rntitlad to racmivm, undmt tha Law of any stare
or tha fodmral govr=wIt axcqt to tha l x f a n t  prohibitad sy
fmdmrrl l&v:

b. Expmnrrs f o r  ituu o r  sawicar  that  thm infmt h a g
racmivmd, or is contractually l ntitlmd to rmeaivm, from any
prrprid health  p l a n , hralth uintrnancr o r g a n i z a t i o n ,  or 0th~
priv8tr  inruring antityt

C . fxprnram f o r  vhich t h m i n f a n t  has tmcmivrb
r8imbur8rm*nt, or for which thm infant  is antitled to racofh
rrimbursmmnt, Udar  tha 1~8 of any stat*  or  idata gcnrmrnrPrnt
axcapt  to thm axtant  prohibited  by fmdrrrl 1~; and

d. twpmnrrs for v h i c h  thr infrnt ham rmcrivmd
rmimbursammnt, ot for vhich thm infant  18 contractually l ntttlrd
to raCaiv@ rmiabutfla4nt,  pU8U.M to t&O pwiaion Of my harlth
or sickmu  iruurrncr  policy o r  othrr  private  Fruur8ncm  prcyraza.

2. Zxpanau o f  madlcrl and hmpital srrvicrs under
subdivision of 1 of t&im saczion mhall ba  limited to such  chrrqms
a8 prmvrlf  in thr #ama comunity for l iailar trutarnt of injured
parsons al a likr mtrndard of living vl!mn such trutmant  is p8id
for by t&a injured  parson.

tam o f  uminga froa tna rqr o f  mightran. - U infant
found3io havm suesinad 8 birth-rolrtad nrurologicrl injury shall
bm conclumivmly  ptm8uaa-d  t o  havr  bean  rblr t o  aam incema  f r o m
w o r k  frua $U rga o f  rightran  thrauqh  tb ago o f  sixty-five, i f  tir
had not ban injured, in tha amant  of fifty parunt  of thm
rvataqm hrkly vaqa  i n  the Coaaonwulth o f  votk~ts  i n  tha
private, nonf4ra mot.

4. muamblr -a~ incurred in crmnacflon vifn thm
filing og  a clalr u n d e r  t h i s  C h a p t e r ,  includinq raaSOn&bLa
attommym  fu8, vhich  ~~11 ba rubjact to tha approval md l var:d
of t&r wlilaioa.

S. A copy of tha award rhalf br rant FmmdhtmlY  bY
rmqirtrrmd  Of mrclfid mail to the prrtiu.

8 38.29SOlO. Rlhurinq  an Cunisoion  datrminrtion Or
&Vmtd. - If M l pglfutfon for rwimv ia mada  f0 thm CoQiSaiOn
vi-in t.rmw brp from tha data of a demin4+ion pwuant to
subdiviaioru  1 Wuqh 3  o f  I 38.2-5008,  t& -1 C-irsion,
l wcludinq of an rvatd by tha CoQisrfon  pUr8Unt  to 8 38*2msoog~
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thm full C==issiQTl, l =ludhg 4nY ma*r OS aa Comisrion .,pc
-da cha drtmminrtion of m ward, ir a* first hmarlng gas ?,d=
hrld bafora the full COafSWiOn,  aha11  rwiw aa l vidancr
dreaad  advirrblm and l  s  SoOn aa $-CtiCrbl.,  thr cc~&~;j~
inrtard nry haU the PafliU, chair f'pr~sw¶tativma and vitnassa;
and shall mrka  1 data=ination Or l -d, as l pQrOQri&t@. Such
ravirw or drtrrminaim togamar  via 1 l tatlprW¶t Qf Ckl@ finding
of fact, rulinqr o f  1~ and otbr mattars partlnant  to :hr
7uastion  at illulr s h a l l  ba fihd with  thr rrcord  oe 5,~
pr~cradingr and shall bo  rant  tirdirtrly to thr partirs.

g 3 8 .  t-!5Oll. Conclu8ivmnarr o f  dmtrminarion  o r  avrrd;
appall. - A* Thm dmtrzwin&tion 6f tha Comirsion pursuant
s@divisionr 1 t h r o u g h  I o f  I 38.2-5001,  Qt tha  award  of :ci3
c0mm+s8ionr a s  p r o v i d e d  i n  1 38.29SOW,  i f  no%  rrviwrd :n dtde
t1ma, or 8 drtaminrtion ~1: l vrrd Of thm ComsisrLon upon SUCK
ravimv, as  provided  i n  I 3 8 . 2 4 0 1 0 , s h a l l  ba conclusive  and
binding a8 t0 all gUasfiOn8 Of f8Ct. H8 rQQmd  shall be Eakmn
from  the dmcirion  o f  on0  CO~fssiOnar  until 8 rwirv  of the cara
h;;bmmn had bmfora th8 full Coairsion,  a8 providad in 1 38.2-

~pQaa18  ah811  lim f r o m  t&r  f u l l  Conirsion  t o  the  Cotarc  cf
A~Q&~S in tha nannrr providrd in the Rulaa of thr Supram* court

8. Thr notica of rppral shall  be filed  vith the clark of'
thm comlaiarian uithin thirty day8 from tha date  of such
datarminrtion  or l wrd or  vithfn  thirty  day8  aftrr  rmcaipt by
registormd  or crfiifiad mail of 8uch drtrraination  or ward.  A
copy o f  the  noticr  of appeal shall br fild in th@ officr o f  +ha
dark of thr Court of Apparlr a8  provided  in tha Rular  of tir
Supramm  court.

C. Calam  SO rpprrl8d  rhrll  ba PfaCd  uwn th. prlvil~cgad
dockaf at tha C o u r t  and ba haad at tha nat an8uing cat71
theta0 f . In cam af an l pprrl ftem an w8xd  of thr C05ission  to
tha Court of A$BpUl8,  thr appeal rhrll opatlrtr a8 8 muspanrion of
tba ward, and t8a program rhrll not ba raqufx@  t o  Mk8 paymant
of tha rv8rb Lmalvmd  in tIir  rppaal until tha qUa8tiOn8 at irsum
therain  shrll  have barn fully datmratnod in rccordlncr vith  tha
Qtwirion~  of thi8  chaptar.

8 38.2~5013. Entartrarrnt, etc. of oledata  and rvrrdrl - T3m
Comir8fon  hra full authority to anfoletr  ita ordrs8  and protact
itralf ftol docrption. While thr lanqurgr  02 this  racrion is
pami88ivm  and  providaa  that  8 Party m y  antotcr u¶ award i n
c o u r t , it must ba m&d and conridmrmd ill paxi mataria  with thm
CO-iSriOlt’8  povrr  purrurnt t o  I 6S.19t0 t o  p u n i s h f o r
di8obadirncr oi it.# otdorr.

8 3r*a-$013. Lbtmtion  on cL8ior. - Any cl&&m undar  ttiis
chaptar  t&at  18 Llld mom than tra yum 8ft8l: t&a birtn of an
infant 8l,lwti  +e, lawa 8 birth-r@latti  nauOl-?ic*l injurj is
b-ad.

8 38.20SO14. scopa. - Tnl' chApf8r  am1ia8 to all claims
for him-roirtad  nruroloqicrl Lnjuria8  o-urrinq in this
coamnwrrlth  on 8nd  rftrc Januay 1, 1911. The chaptat  shall  not
a p p l y  t o  dirrbility  or dutb  crurad  b y  gumtiC  or coV*nital
abnorrrlitim.

1 38.24015. birtbR8lrtmd  HWWOl~iC8l  rnjU=Y -=Q-8rtion
hand. - Thmra i# l 8t&blirhrd t&a Die&-lrlrtrd ~--loqicrl
1njuy corprnrrtion  mnd t o  flnanc8  the Vim~inb  MrfhaR81atod

as



SrurolOgic~l Injury  Conpanrrtion
chaptar l

Progr-  Crmmtrd  b y  EhLs

8 38.2-5016.
tam. - A.

BOad  Qf dir@aOrst  l Pp0int8ant: Vacant;  .,.
Tha  Birth-Ralatrd Haurol~icrl  Injury c~mpmnsa;~a~

?mgrm ah811  ba govamrd by l bomrd  of five dirmeorr.
0. Dlractarr  shall  br appointmd far a tmm of thrmm  jlrars

or  until  their  SUCCaamfs arm  appointad  a n d  h r v r  qurlifiti.
c. 1.

follovsf
Thm  dirrc’tors  ah&l1  ba rppointrd by the  ~ovrnrno~  d,

a. Ona citizmn rmprrrmtrtivr:
b. One rmprmrmntrtiva of prrticipmting  physiciana;
C .

d.
One rmprumntativm  of participating horpitalr;
On@ rlprmS&ntativa of liabilfty insurrrs;  and

. Ona raprrrmntrtivm  of
aarti:ipating.  phyricians.

phyricirns othat t!lan

2 . Thm Govmrnor may salmct thm  rmprrmrntrtivm  o f  ~58
parricipmCfng  phymicianr  from l list of rt lust thram nammm  ~3 se
rmcoaunmndmd  by the Virginia Society of Obstrtrics and Gynmcol~gy~

thm rmprmrmntrtivm  of pmrticfpmting hospitals from a list of at
Immat thrmr namu  to bm rmcoatmmndad  b y  thm Vfrginim Hospital
Association: thm tmprrrmntrtivm of liability inmanrs from l list
o f  at lmmst thrmr nmmms, onm o f  vhich ir racoarnmndad  b y  tha
Mariean  Inrurmncm Msociation, om by thm Ulimncm  of barian
In8urmrr, and anr  b y  t h m nariorul MsoCi8tion  of fndrprndmnt
fnrurmrst  and  the raprm8mntrtiva  o f  physiciann  othmr than
pmrticipmting  phymiclans from 8 list  of rt lust. fhrm na,maa  io
br rmcoamandmd  by tha Kmdicrl Socimty of Virginia, In no cum
shall thm Gsvmmor  be bound to malsm  any l ppoFntnan+ froa among
t&a no8inrrr of the raspactivr mssociationa.

D. Thr Govmnor  slirll,prempfly  notify the 8smciation,
vhich my a8kr norin8tion8, ol my vacrncy other  than b y
l wpiration among the mubars of tha Board rmprm8mnting a
parciculrt  intorut  and lika  n88inatim.a  may ba aada for tha
filli~q of thr vreancy.

Tha dirmctora  shall act by majority  votr with fivmdirmcrbts  constituting 8 quorum for the trrnsrction of any
businmsr or tha l waccism oe any powat  of thr proqrro.  Thm
dfrrctor8  shall  8m-a without salrr’y,  but uch bitactor  shrll  be
roiPaburrmd  for retwl and  nacmarry mxpmrar incurrmd in thm
patfOmca Of hi8 OfiiCi81 dutfrr a8 8 dirutor  Of tha program.
Thm dirac+o,ra  sh811 not ba subfmct to uly pmrsonrl  liability  vith
r.SprCt  tO.tha  8&il%iStf8tiOf¶  Of thr PrOgrUa

Tha Doud utablishmd  by thi8 l ction ah811 hwm the
(ii) rdafnistmr thm BLrrh-

Rolmtrd  lVmlogiW InfUry COmpani8tion nurdr (iii) rppoin+ a
8arvicr  Capmy or c88p8niu  to dainiSf@r  the prynvlt  of claims
o n  bmhalL o f  tha progrro, (iv) ditrct thr fnvastnmnr  and
rrinvuWf og my rurplru in thr fund ovmr loam- and mxpmnmmm,
pmidd  m y  irwuwt incoaa gurarrt+d tW?W ruminm  b am
fund,  and (v)  r81~a tha rfslca of t&a rund i n  vhola 01:  ifi Paflu

8 38.2-5017. pim  0t oplt8tion. - A. O n  ot bafora
saptar 30, 1907, thr direCtOr  al tha p-U #hall  Submit tO
the  sfitm corpar8tion  Canismlon  for twiw  l PmP@+d  Plan  Of
opocrtion  coMlrtmt  vitb cur chaptrrr.

1. The plur  of oprtrtion  ah811 ptsvida  for *a dfkimt
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I. .

admirLbtr8tiOn  Qf tha PtOgrap and for thr prompt procrtling 3,
claim -da a9h’mt  -tha fund  PUrSwt tO a n  ward udrr thi,c
Act. ma p1a.n shall CQntain other Pr~VisiOn8 including:

1. Ert.abli.ti.nt of nrcrsrrrf  frcilitia8:
2. mqu.nt of th@ fund:
3, Appointaant

arranqumnts
Qf rrrvicinq CUrfar OL: othar  S*micing

to l dPrinirt*r tha procm8inq  Of c1rim.s  against  ~5.
fund :

4. Initial and rrWiU.l l rrarsm~nf  Of tha parsons and
rntitlt:rS liscd  in 8 38.2-5019 to pay rV8rdr and l xpansal,
which as~~srnentr Shdl ba on Ul rcturrirlly sound basis r~&;act
to the limits rat forth in I 38.2-5019;  and

5. my Othar mattarS MC888.n for th0 l fficiont Oparation
OS rhr proqru.

C. TEr plan of opatrtion shall ba rubjwt  to approval sy
tha Stata Carparrtion Comsirslon rftrr con8ultrtion '4 LEh
rrprrrantrtivu  of intrrmrtad  indlvidualr  8nd organizations. :f
tha Stata Carporrtion Commission dir8pprovmr
tha proposed  plan o f  opmrrtion,

al& o f  my pa= of

thirty day8 submit for raviav
th* dirrctorr  shall within

oprrrtion. IL th dirlctors
a n  rppropriarr rmvi8.d plan of

fail to do SO, tha Stata Cotporrtion
Commfsrlon shall prdmulgatr a plan of oparrtion. Tar plan ofopmration  or proaulgrtad  by tha Stat8 Corporation Cmirrion
shall brcooa l ffrctivr and opar8tioml upon ordar of +ba State
Corpotrtlon  Commlraion.

D. AmndmIJIt8 to th. plan of oprr8tion  MY br aadr by tna
dltrctor8  of tha proqram,
Corporation Conlr8im.

rubjact  to tRa l pprovrl of thr strta

I 38.2.sou. k8.88m.nt. to b4 hmld in rutrictad  Clsh
a c c o u n t .  -
operation,

All .88.88l.rltl paid purruant t o  thr plan O F
shall br hold in 8 88prrrta matrictod crrh l caunt

undu tha rola contml  of aa indrpmncknt  fu& aana9ar  to ba
s.1.et.d b y  thr diractora. T h e  Band,  a n d  any incun  from  i t ,
shall bo dirbursad for tha p8yaant oL l w8.H.m a8 providad in this
Act and for the paynant  of trim rxpmmr8  of rdalnirtr8tion  of the
fund.

8 3r.24019. fnftid  l 848~Uitl.  - A. On or baiorm
Januuy 1, 1981,  thr follovinq  parron a n d  mtltfu shall  pay
i n t o  tha f u n d  8a hitid &8848SMI¶t  ia 8cCUdUi~a With th p l a n
o f  opar8tioq:



I ,
rmportd fa '3. Dlpammt Of Haaltb in tha aeat  rmcrnt  hnuaS
Licanrura  SuFJay  of Aompitrlm,  not to rxcmmd ~~~o,~o~
hompital in any on0 tV*lva-mmtb prriod. Stat@  hompitrlm ~hlz,t
vish to pfiiciprtr in tha program and vhkh othervia. qualify  as
gaeicip8ting hompitmlm mmY pmy tha ay9?9mB@nt t~qulrmd by thim
submrctiOn an or baform  July 31, I P-'~lC&; they hava
notifiad thm preqm.a on Of k&or.  JURMry  1, of
<*sir@ td participlfl.

=hair
Such partlCip8tiOn  8hall bacorni  l ffactrv,

:otroactivm to frnurq  1, 1988, at tlla tima  thr amm~mmmant  ls
racmivad  Sy  t-h*  prOqrW*

3. All phymlci&nm  licanmrd  by rnd practicing in t.*m
C3mmonvarlth  as of Saptmbar JO, 1917, otner than prrtieipatz3g
?hymicianm, mhall  pmy into thr fund an initial ammmmmmmnr  ar
S2S0, in the mannrr  rrquirrd  by thr plan of oparrtion.

0. Upon so crtiifying to tha progrlp,  any physician vho
comms  within one of thm  following crtaqoriu l hmll be l xampt fraa
p&ying thm initial and annum1  l mrrmrm~ntr impomrd  upon phy8icrar.s
orhmr than pmrtfciprting  phymicimnr pursuant to thir  chrptrr:

1. A phymicirn who ir uuployed by thm Comaonwarlth  and
vhorr incoma from  pro~mrmion8l far8 fr la88  than an amounr: l -al
to tan parcant of hi8 annual mmlrry.

2 . A phymicimn vho im rnrollod in 8 full-tin8 wmdumtm
ardical  l ducrtion program  accreditad by t&r Asrrican Council for
Crrdumta Hmdicrl Education.

3.
prmctice.

A phymicirn vho -ham  rmtirmd  from rctivr  clinicd

a 38.2-5020. A.lmU81 l m8.88m.nt8. - A. laginning
JanU8rY  1, 1989, thr person8 and l ntititu li8tmd in l a&divirianm
1 through 3 of l ubmmction A of I 38.34019,  81 oC thr data
dmtmmrinad  in l ccordancr wit& thr plan oL oprratlon, mh811  pay an
annual l 8ma8mmant in thm raount  l qu81 to t&air  initial
m88l88PWlt8,

1.
in the mumar rmquirmd by t&a plan oe oprrrtion.

Taking intO  l CcOunt th0 m88llll~~nt8  c~llactrd  pursuant
to l ubmrc+ion A of tbi8 l action, iI r8qutra-d to mintrin  tnr fund
on an actuarirlly  mound b&lim, 811 inmurmcm c8rrimr8 licrnsad  TV
write l nd l ng8gmd in writing lirbility  in8urrncr  in thm
CorarPonwulth 88 of frptubrr  30,
WlflU8l  888@88m@flt,

LOW, l h811 p8y  into the fund an
in an l ount datrrainad  by the State

cO~Or&tiOn  CONi88iOn  pUE8UUlt  tC 8Ub8mCtiOn  A Of fi 38.2-5021,
i n  tRm  aannrr.  required  b y  t&a  plan  oL  oputtion. Limbility
in8umnco for thr purperrr of thir  prwirlon  l h811 Include thm
clra8r8 of ;in8urmca drfinmd in #I 38.2-2-124,  38.2912s and 38.2-
130 through 31.2113a.

1. u& UJ&U8l 888#88~.nt8  Ig8h8t  lirbikity i.nS'JranCa
c8miatr m&l1 ba uda on thr bmmis oI nat dirmct  ptmmiunm
WrittUt  for +hr bUina88 Sctivitiy vhicb fOrR8 thr b8SiS for arch
much u%lUtyra  d.mluaion  8s l fundlnp SOUICI for thr program in
Urn C-aaLth &a&q thr prior yur l ndinq Dacambar  31, am
r*wZt&d  to th. 8t8ta Corperrtfon  COni88iOn, mfld  Sh811 ba in t,*lS
proportion th8t tha nrt direct  prrrfurr vrltt.n by math an
8CCOUt O f  tha blJ8in@88 rctivity  fOSainq  th.  bariS  for  their
inclu8ion in tha proqrrm b.rr8  to tha 8qgorg8tO nat dirmCt
prmriulm  fOt 8 1 1  8uch  bU8inm88 8CtiVity Vrittrn in this
CO~onW.8lt.h  by 811 8UC& U¶titi.8. ror pw8.8  of rhi8  chap-r
"naa diract  pruiw nLtta.n' aa8n8 qZQ88 d1rmc.t  P--w -itten
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in this  Camonv*41th On all policing Of lilbilfty  FnrUrrnc.

L

.

2. Tim l ntitios
i~dividurily lhbl@

lht@d  in thi8 rub8aeion  shall not bm
far

puarrar  of ona pucant
aI? l l.nUd a8aU8mant  In l ⌧Ca88 of ona
of that entity�8 nat dirrct  prmius

xrittmn.
3 . Liability  iMUr8nCm c8rri8r8  Ihall br antitled

surchary8 On fUtUrm pO1ici88,
prorpactivaly,

(Ii). l rrta incra48r applicabla
or (iii) a combination  of the tvo, at :k@

discration  of tha Strta Corprrtion comirrion.
8 38.2-5021. Acturirl  invr*tfgation, vrlurtionr,

g8in/lo88 l nalyrirt f¶OtiCa  if l 88a88mWlt8 ptOVa ill8UfficiWlt.  A.
Thm Bureau  of Inrutrncr Of thm  Stat0 CarpamtiOn COmds8iOn shai:
undonak8 an l ctuarirl inVa8ff$8tiOn of the rmqUiramalt8 af :?.a
fund barad  o n  tha fund’s mxprrirncr  i n  thr first  year  3:
oparation, including without liaitrtion tha &88mt8 and
liabilities  Of the fund. Rtr8urnt  to rue&  invrstigation,  t2.a
stata  corporation Commir8kon  8hall  l rtrbli8h the rata as
contribution of thm antitie  li8tmd In 8UbaaCtiOn B of 1 38.2-
so20  for thr  t&x year brqinnlnq Januuy  1, 1919.

follovinq thm initial  valu8tion, tha Strta  Corporation
coraplirmion  ahall c8u8a rn rcfuarhl  valuation to ba mrda  of tha
l S8at8 and  li&billtlrs of tha fund no la88 frequently  thn
biennially. Pusulnt t o  thr rm8ult8  o f  ruch vrlu&tion8, th8 sata
corporrtion Cormiralon  rh811  pmp8rm  8 8tatmrant  am to thr
cantribution  rata rpplicablm  to contributora li8td in rubrection
B of I 38.24020. HWIVU, at no tlma  ah&l1  the r8fl:  ba graatrr
than onm wu of onr puctit  of nmt d&act prmaium.8 vrittrn.

i
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0. In tha WMJlf that th0 Stat. COtporation  Comis~,i~~
f i n d 8  the t&m fund -of br maintaina  on UI rcutarirlly  sound
basis 8ubjm-t t o  tm puximum ararsamamr  lintad  i n  II 38.2-5019
and 38.2-3020,  th0 Co~ia8iWl shall  PrQmptly notify 'Chm Sparkar
of -0 IIoura  of Ddw-m,
Industrial Camffiriofl*

tha Pragidant of tha srnatr,  and the

2. That tha provisiona of Ia 38.2-5002  through 38.2-5014
shall bacomm l ffactiva on January 1, 1988.

Prrridmt o f  the Sanatr

Sparkar o f  tha Eousr  o f  Dalrqatrr
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