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PREH EMENT

In this answer brief, the parties will be referred to as follows:

The Respondent, Lori Ann Braniff will be referred to as BRANIFF. The
Petitioner, Robert Bazley, M.D. will be referred to as “BAZLEY". The Petitioner, Galen
of Florida, Inc. will be referred to as “HOSPITAL". The Academy of Florida Trial
Lawyers will be referred to as the “ACADEMY”.

The Florida Birth Related Neurological Injury Compensation Act will be referred

to as "NICA".




STATEMENT QOF CASE AND THE
The Academy of Florida Trial Lawyers adopts the Statement of the Case and

the Facts as filed by Lori Ann Braniff and Christopher J. Braniff.




SUMMARY OF ARGUMENT

Section 766.301, et seq., Florida $Statutes_potentially limits an obstetrical
patient’s access to the courts of the State of Florida. Any such law must provide
procedural due process protections and must also provide a viable alternative to the
traditional tort system of just compensation.

The statute itself, however, does not place the obstetrical patient upon notice
that the act will apply to her, but only that it has the potential to do so. It will apply
to her not based upon something she has done, but something her physician has
done, i.e., whether or not her physician or her hospital has elected to participate in the
statutory program.

Section 766.316, Florida Statutes addresses the procedural due process
concerns by giving the obstetrical patient a clear legal right to notice that her hospital
or physician has opted to participate in the statutory program. Further, the statute
makes clear that the reason for this notice is so that the obstetrical patient will be
given notice of the statutory plan as an alternative. In order for this alternative to

have any meaning whatsoever, the notice must be given prior to the delivery of the

child.




ARGUMENT

SECTION 766.316, ELORIDA STATUTES, REQUIRES THOSE
PHYSICIANS AND HOSPITALS WHO ELECT TO PARTICIPATE IN THE
PLAN DESCRIBED THEREIN, TO NOTIFY OBSTETRICAL PATIENTS
PRIOR TO DELIVERY OF THE CHILD OF THEIR PARTICIPATION UNDER
THE STATUTE AS A CONDITION PRECEDENT TO THE APPLICATION OF

THE EXCLUSIVE REMEDY PROVISIONS OF THE STATUTE.

Black's Law Dictionary defines the word “alternative” as follows:

One or the other of two things; giving an option or choice; allowing a

choice between two or more things or acts to be done. Black’s Law

Dictionary, Rev. 4th Ed. (1968).

This word is embodied in Section 766.316, Florida Statutes as follows:

“Each hospital with a participating physician on its staff and each

participating physician ... shall provide notice to the obstetrical patients

thereof as to the limited no-fault alternative for birth related neurological
injuries. Such notice shall be provided on forms furnished by the

association and shall include a clear and concise explanation of a

patient’s rights and limitations under the plan.” (Emphasis added).

If an obstetrical patient is to be able to exercise any option between her
common law rights and the “limited no-fault alternative”, the exercise of that right
must take place before the birth of the child.

The fact that this was the intention of the legislature is demonstrated by a

review of the legislative history of the statute. Section 766.301, et seq., Elorida

Statutes (1991) (hereinafter "NICA") was proposed by the 1987 Academic Task Force

for Review of the Insurance and Tort Systems. ' The Task Force recommended

legislative adoption of a statute along the same lines as an experimental Virginia plan.

' For the convenience of the Court, copies of the relevant pages of the Task Force's November 6,
1987 . Medical Malpractice Recommendations”, including the Virginia Statute have been attached as
an appendix to the back of this brief.




Both in the Virginia plan and the proposed Task Force plan, neither the
physician nor the hospital was required to participate in the program. ? They were
given the option to participate. If they did so, they would obtain certain specified
limitations upon their traditional common law liability for malpractice in specified birth
related neurological injuries.

With regard to the proposed Florida legislation, however, the Task Force was
concerned that the Virginia legislation did not contain a notice requirement. It noted:
“The Virginia statute does not require participating physicians and
hospitals to give notice to obstetrical patients that they are participating
in the limited no-fault alternative for birth related neurological injuries,

The Task Force recommends that health care providers who participate

under this plan should be required to provide reasonable notice to

patients of their participation. This notice requirement is justified on
fairness grounds and arguably may be required in order to insure that the

limited no-fault alternative is constitutional.” (Appendix Page 6).

These constitutional concerns, in the absence of advance notice, are well
founded. Once state action (or, as here, an election between two alternatives as a
result of state action) can amount to a deprivation of a person’s pre-existing rights,
it is an “elementary and fundamental requirement of due process” that the affected

persons be given reasonable advance notice of the action, so that they can take steps

to protect those rights before the deprivation occurs. Men nonite Board of Missions

v. Adams, 462 U.S. 791, 792, 103 S.Ct. 2706, 711 Law Ed.2d 180 (1983).

Because the deprivation of rights effected by NICA occurs at the instant an injured

2 While this statement is technically true, it is also true that all physicians licensed in Virginia, who
perform obstetrical services, either full-time or part-time, were to be considered “participating
physicians”. Thus, unlike in Florida, a doctor could not perform full or part-time obstetrical services

and opt out of participation in the plan. King v. Virainia Birth Related Neurological Iniurv Compensation

Program, 410 $.E.2d 656 (Virginia 1991).




baby is born, our fundamental notions of due process necessarily require that an
obstetrical patient be given advance notice that her legal rights will be restricted by
utilizing a participating physician or hospital. It is only before the birth that the
fundamental notions of fairness are realized by giving the mother this “alternative”.

Further, the statute requires that the notice “shall” be given. In this regard, it
is thoroughly recognized in Florida that at least in ordinary usage -- and subject to
exceptions not applicable here * -- the word “shall” in a statute is mandatory, and
permits no discretion in those who are subject to its requirements. Neal v. Bryvant,

149 S0.2d 529, 532 (Fla. 1962); Florida State Racing Commission v. Bourguardez,

42 S0.2d 87, 88-89 (Fla. 1949); White v. Means, 280 So.2d 20, 21 (Fla. 1st DCA

1973); Elorida Tallow Corp. v. Brvan, 237 So.2d 308, 309 (Fla. 4th DCA 1970);

Headlev v, State Ex Rel. Bethune, 166 So.2d 479, 480-481 (Fla. 3rd DCA 1964);

Brooks v. Anatasia Mosauito Control District, 148 So0.2d 64, 66 (Fla. 1 st DCA 1963).

The mandatory import of the statute is reinforced by the Task Force’s insistence that
“reasonable notice” of the “alternatives” be provided, and in its stated reasons for
recommending this provision -- which were “fairness” to the patient who might be
stuck with the plan if she chooses to remain with a participating physician, and the
unconstitutionality of depriving such a patient of her legal rights without advance
notice of the potential deprivation. The clear purpose of the “notice” requirement is

to insure that the patient can make an informed decision as to whether to forego her

® The word “shall’ has been construed to be permissive only in cases in which it relates solely to
an immaterial and tangential aspect of the statutory scheme, which is considered more a matter of
convenience than substance. See Patry v. Caps, 633 $0.2d 9 (Fla. 1994).
6
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traditional legal rights and elect to proceed under the care of the participating Florida

physician, whose liability is limited, or instead, to seek the care of a physician who

remains subject to common law liability.
This interpretation, that NICA requires pre-delivery notice, has been adopted

uniformly by the district courts of this state.

The issue of notice was first addressed in Turner v. Hubrich, 656 So.2d 970
(Fla. 5th DCA 1995). In Xurner, the Fifth District Court of Appeals noted:

The statute is quite clear that the burden is on the NICA participants to
give the enlightening notice to their patients. This statute is silent as to
when the notice is to be given, but it would make little sense to construe
the statute to allow the patients to be apprised of rights and limitations

after the services leading to the alleged injuries have been performed. Id.
at 971.

Similarly, in the instant case below, the First District Court of Appeals noted:

It would make little sense to inform an obstetrical patient of her
“alternative” after the patient had already utilized the services of a NICA
participant, and thus, had given up her chance to pursue a civil remedy,
It would make still less sense to require predelivery notice as a means of
informing patients of their options, yet not make such notice a condition
precedent to the defendant’s assertion of NICA exclusivity. Braniff v.
Galen, 20 FLW 02140, (Fla. 1st DCA 1995).

Most recently, the Fourth District Court of Appeals aligned itself with the First
District and the Fifth District Courts of Appeals and noted:

“We conclude that the failure to give notice to plaintiffs before the
provision of medical services, that the doctors had elected participation
in the Neurological Injury Compensation Act, deprives the agency of its
exclusive jurisdiction and authorizes the circuit court to herein adjudicate

their claim.” Mills v, North Broward Hospital District 1995 W.L.
733082 (Fla. 4th DCA 1995).

In response to these decisions, and the previously noted arguments, the




HOSPITAL and BAZLEY assert that NICA is really no different from the Workers’
Compensation Act and that the legislative intent can only be served if notice is not a
precondition for coverage under the act. This is not the case.

The Workers’ Compensation Act (Section 44.02(13)(a), Elorida Statutes, and
Section 440.03, Florida Statutes) is designed to apply to all employees. Although
there are exceptions and options within the Workers” Compensation Act, it is still
statutorily mandated to apply to all employers and employees. The act itself is
intended to constitute notice to all employers and employees of their rights under it.
In other words, while an exception or opt out may exist, the act places all employees
on notice of that fact by its very terms. Similarly, where notice is required under the
Workers’ Compensation Act and where that notice is not a condition precedent under
the Workers’ Compensation Act it is specifically set forth in the statute. Section
440.04(2), Elorida Statutes.

This interplay between an act which covers all, and one which allows some to
opt out, is demonstrated by the distinctions between NICA and the Virginia Birth

Related Neurological Injury Compensation Act. King V. Virginia Birth Related

Neurological Injury Compensation Proaram, 410 S.E.2d 656 (Va. 1991). Under the

Virginia act, all obstetricians who perform obstetrics either full or part-time are
participants in the program. They do not have an option not to participate. Other
physicians who do not hold themselves out as obstetricians, but who may, for
whatever reason, perform obstetrical services, are not participants. Thus, in Virginia

the public is on notice that a physician who holds himself out as performing




obstetrical services is a participant in the plan. Thus, as with the Workers’
Compensation Act in Florida, the Virginia act does not require notice. Conversely,
NICA gives no notice in and of itself to obstetrical patients as to who may or may not
be a participant in the plan. Thus, the notice must be given prior to delivery, both to
satisfy constitutional muster and also to meet the requirements of the statute.

The HOSPITAL and BAZLEY also cite Florida Birth Related Neuroloagical Iniurv

Campensation Assogiation v. _ rreras, 633 $S0.2d 1103 (Fla. 4th DCA 1994) in

support of their position. See BAZLEY’s brief Page 11, and HOSPITAL's brief, Page
8(f.n. 1). While Carreras did not deal with a notice issue, it did discuss in general the
intent and effect of the NICA program. The discussion, however, in Carreras ignored
the fact that NICA only applies to participating physicians and hospitals. Thus, the
statement in Carreras at Page 1105 that “the NICA program is a no-fault plan which
provides benefits where there has been a birth related neurological injury”, is not
wholly correct. In order for this statement to be accurate, the following phrase must
be added:

“When the hospital and physician have elected to participate in the
plan.”

It is this very distinction which makes predelivery notice an absolute
requirement for consideration of constitutional due process, the requirements of the

statute and common sense.




CONCLUSION

Based upon the foregoing analysis, it is respectively submitted that the question
certified to this Court by the First District Court of Appeals be answered in the

affirmative.
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| HEREBY CERTIFY that a true and exact copy of the foregoing instrument has
been furnished by U.S. Mail this Mof December, 1995 to Jack W. Shaw, Jr.,
Esquire, and Michael J. Obringer, Esquire, 225 Water Street, Suite 1400, Jacksonville,
Florida 32202-5147 and F. Shields McManus,‘/ Esquire, Waterside Professional
Building, 221 East Osceola Street, Stuart, Florida 34994, Edna Carusd,/ Esquire,
Barristers Building, 1615 Forum Place, Suite 3-A, West Palm Beach, Florida 33401,
Stephen E. Day:/Esquire, 50 North Laura Street, Suite 3500, Jacksonville, Florida
32202, and Robert E. Broach, Esquire, Post Office Box 447, Jacksonville, Florida
32201,

BLANCHARD, MERRIAM
ADEL & KIRKLAND, P.A.

* DOCK A. BLANCHARD, ESQUIRE
Post Office Box 1869

Ocala, Florida 34478

(904) 732-7218

Florida Bar No.: 172170

Attorney for Amicus Curiae
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C. Ne=Fault Planf 0 r Birth-Related Neurological Injuries

In its pRreliminary Facs-Pinding Raport gon Medical

Maloracticeg, the Task Force found that cbstetricians wvwere among
the physicians r o ot severely affected b y current .gical

malpractice problems. Obstatricians vere more likely than other
physicians to have claims filed against them, their malpractice

30
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premiuxs WAI® azong the highest and the recent increases 20

zalpractice premjums for obstetricians waers greatar than “ar
other physicians, The Fact-Pinding Repert specifically acted
zhat in today's society, anything octherthan a normal biren .s
cansidered an aberration and aftrn leadsto a claim against =ng
obrtrtrician.

TO remedy these problems, thr Task Force recommends adops::zn
of & no=fault camprnration plan for birth related neurslagi=zal
injuries, similar to the plan adopted undmt a 1987 WVirgi=:ia
statute. The Task Force ® EI[]J+O¢+ this separate treatment “>r
birth related neurslogical injuries fOr two reasens: firse,
because claims costs in this area have bun particularly migh,
and, sacend, bacause a no-fault system iN this limited area :is
feasibla and would involve manageable coats.

Por other types Of medical injury, the Task Porce does not
reconmenda NO-fault compensation alternative 1O the tOrt systa=z.
This negative conclusion is compelled by findings t hat a
comprehensive no fault system for all medical injuries woul d be
proehibitively expensive, nany tizes more expensive than the
existing medical malpractice systans. In order O develop a no-
fault systém Al reasonable cost, itis necessary to ® t&lish a
framevork for distinguishing compensable aevents frea non-
compensable events. In 20st areas of medical injury, this is not
® canonicrify feasible atthe presenttise. Por 0 4005 def ining
the compensable avant for a no-fault plan to cover medical
injuries in emergency rooms and traulmA centers would require
tarms Dbroad encugh t O include injuries of every degree o any
part aof the body resulting from an unlimited variety of nedical

=R
®©
o’




interventions. Because of its O LOOOX0 potantial, such a nr=aq
dafinicion of the compensaple event would make no-faule insurancs
zasts prohibitively @ pmuivm, at worst, and izpessible =s
credict, at best.

A feasible structure X000 determining compansable ® Vanrs .,
sirth-related neurolcgical injuries does exist, as dexmonstrazed
by the Virginia statutm vhich i s attached asAppendix AtOzhese
recommandations. The T ask Force recommendation, based upen ==
Virginia plan, would provide immediate compensation, on a no-
fault Basis, for s very limited class of catastrophic jnjuries
that reasul® i N unusually high costs for custodial care and
rehabilitation. The statuta would define these injuries in terzs
of *injury te the brain or spinal cord ef an infant caused by the
deprivation of oxygen Or =mechanical injury occurring in ethe
course Of labor, delivery Of ressuscitation iNn the immediate post-
delivery paried in a hospital vhich renders the infant
permanently nonambulatery, ® DONO+X|)F= incentinent, and innmmdof
assistance in all phases of drly living.®

The Virginia e tatutm dees Not take effect until Januaryl,
1988, so that actual ® prtirnca under the e +rtutm is not yrt
available. | Hovever, enactzent of the plan has ® irmrdy produced
noticeable results in tarms of imapreved availability and
® ffordrbility of liability insurance coverage for obstatricians
in virginia,

Full details Of the plan will not be presented here, because
¢ wvell-daveloped statute is available for a sodel. A copy of the




Virginia $tatuts IS attached aS an Appandix. The o WSIEG.

features of the plan LS00 amfollows:

1. Establish a no-fault compansation fund t0 prev.i,
life-time care Of infants with severe birth-relaced
neurelegical injuries:! compensation limitad %o -q=

® cononc losses.

2. No-fault nemefits vVould bhe the ® Xxclumvm renedy ..«

injuries suffersd Dy infintm covared by the pl an.

3. claims fOr statutory compensation bPenaefitsg NMuSt >e
heard within 120 days by an administrative agesncy (the

Division of Workers’ Compensation, in Florida).

4. Vol untary participatien by hospitals and by physicians
vV h 0 practice obstetrics: initial fee Of $8,000 ‘:or
participating physicians, $3%50 per delivery for
participating hespitals, and assessment of $2%0 for all
other physicians: annual fees thersafter on actuari al

basis.

5. Deficiency assessnent against all liability insurancae
_c;rrimin the ® tatm 4if the fund becomes inadequate.

6. Participating physicians and hospitals must agree =23
subait (0 review for disciplinary of regulatory

purposes i n rny case vhere ® ubot8nd8rd care is

indicated.

33
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The Virginia statyta does not Tequire  participating
shysicians and hospitals =o give notice %o opgtetrical 2a%ienss
=hat =hey are participating in the lizited no-fault altermac;ve
fsr boirth-related neurclogical injuriar. The Task Foree
racomzends ShAt health care providers Vho participate under ex.g
plan should he required to provide reasonable notice to patients

of their participation. This notice requirement is Jjustified 2n
fairmess grounds and arguably may be required in order to assurae

that enhe limited no fault altarmative is constitutional.

e




1987 SESSION
VIRGINIA ACTS QF ASSEMBLY - CHAPTER %540

An Actto amend the Code of Virginia by adding in Titlee 2a.y 4
zhapter numbered 50 consisting of sections numbersd 38.2-%000
thrsugh 38.2-5021, establishing the Birth-Related Neurologizia)
Injury compensation Act.

[H 1214
Approved Mar 27 1987

Bait @ rctrd by the General Assembly of Virginia:
1. That the Coda of Virginia is amended by adding In Tizle 332
a chpateyr numbared 50, consisting of sections numbared 38.2-33:2
sareugh 38.2-5021,a S follows:

CHAPTIR SO
VIRGINIGAL Bl RTH RELATED NETUROLOGICAL INJURY
COMPENSATION ACT.

§ 382.5000, Short title.-The provisions of this chapter
shall ba known and may be cited as the Virginia Birch-pelated
Neurological Injury Compensation Act

§ 38.2-5001. Definitions.-As used in this Aet:

"Birth-related neuroligecal i Njury* mean injuryt O the mrain
or spinal cord of e infant causad by the deprivation af oxygen
Or mechanical | NjuUry occurring in the course Of labor, delive
or resuscitation in thr innediate post-delivery peried in
hospital which renders the infant permanently nonambulatary,
aphasic, incontinent, and in need [0X* ® afrtancm I n all phases of
daily living. This definition shall apply to live births only.

"Claimant” means any parson vho filu a elaiam pursuant to
$ 18.2-50004 for compensation for a bBirth-related neurological to
an infant. Such claims may be filed by any legal representative
on kehalf of an injured Infant; and, in the case Of 8 deceased
infmt, the claims may Dbe filed by an administrator, executer, oOr
other leqgal representative. _

"Commission® means the | ndustrial cCommission of Virginia.

"Plrti_ﬁinltiﬂf physician® neans 8 physician licensed i n
virginia t6 practice =medicine, Vvho ?ncticc obstatrics or
parformsobstetrical services ® ithnr full er part timeand vho at
the time Of the imury ({) had in force an agreement W th the
Commissioner oOf Health or his designee, in S form prescribed by
thr Commissioner, vharedy the Physi ci an é gra+d to participace.n
t hr davelopment o f & program t o provide obstetrical care =2
patients eligible fOr Medical Assistance Services and to patients
vho are indigent,and u p o n approval o f such program by the
Commissioner of Health, to participate in its iaplementation,
(ii) had in force an agreement with the State Board of Medicine
whereby the physician agreed t submit ¢o review by the Board cf
Medicine whaerebythe physician® ‘& €L to submit to reviev by the
Board of Medicine as required by subsection B of e 38.2-5004,
and (iii) had plﬁutaq assasszent required pursuant %o this
chapter for the year in which the injury occurzed.

60
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“pParticipating hospital™ neans a nhog .
Virginia which at the tiae of the injury (i)pi.;:é fic}’;:;;‘ an
agreement with the Commisgicner Of Health or hig designaee, i
form prescribed by the Commissioner, vwhereby the hospital agreed
%o participate in the development 0f e OOO%WOSO 40 provide
sbstetrical care %o patients © IfUl* for Medical Assistance
Services and to patients who are indigent, and upen approval s«
sych pregram by the Cozmissioner Of Health, to participate in .~g
i.olemenzation, (ii) had in fores an agreezent with the State
Zepar=zetn Of Health whaerebdy the hospital qreed %0 submit ..
Teview of its obstatrical service, as required by supsectisn< ¢
8 38.2-%004, and (iii) had paid t?. assassment required pursuan-
=3 this chapter for the year in Vhfch the injury oceccurred.

. "Prograa®" peans the Virginia Birth-Related Neurslogi-al
| Njury Compensation Program established bythis chaptar.
r S 18.2-%50012. Virginia Birth Related Neurological Iniury
SO0ONMES4XON program: o XHedx4es reamady, # K)SOéORDTY There .3
harepy ® rtablirhad the Virginia Birth-Related Neurolegical Injuzy
Compensation Prograsm. _

. The rights andremedies herein granctedt O aninfant gpn
account of a birth=related neurological injury shall exclude all
cther rights and remedies o f such infant, his perscnal
representative, parents, dependents or next of Kin, at common law
Of otherwise arising out of Or rslated (O a medical 2alpractice
claia with respecet tOo such injury.

. €. Notwithstanding anything to tha centrary in this
saction, a civil action "snall not be foreclesed against a
physician or e hospital vhere there is clear and convinecing
® "vidmcm that nUCh physician or hospital intenticnally ar
willfully <caused or intended t 0 cause A& birth-relataed
neurological imjury, provided that sueh suit is filed prior ==z
and in lieu of payment Of an award under this chapter. Such suit
shall be filed before the uur? of the Commission bheconaes
canclusive and kPinding as provided TOr I N € 38.2-%5011.

8 38.2-5003, Industrial cCommission ® uthorfzmd to hear and
deterzine claims.-The Industrial Commission is authorized tO hear
and apss upon all claims filed pursuant to Chaptar 2 (8 65,1-10
et seqg.) of Title 65.1 Of this Code e 8 nacassary %0 carry Qut the
puposes of this chapter.

8 18.2%004. Piling of claims; review by Boazrd of Medicine:
raviav by Department of Health; filing Of responses.-A.l. |[n all
claims f{iled under this chapter, tha claimant shall file with the
Commission a petition, @ attinp forth the following informatioen:

a. The name and address Of the legal represantative o HEHO <the
basis for his representation of the inijured infang;

b. The name and address of the injured infane;

C. The name and address O f any physician providing
obstetrical servicas vho was pressent at tha birth and the nane
and address Of the hespital at which the birth occurred;

d. A dascription Of the disability fatwhich claim is 2ade;

e. The time and place vhere the injury occurred:

£. A brief ©® t8taamnt of the facts and circuastancss
s urrounding the injury SONL qivinzriutothlcllht

g. All available relevant medical recozrds relating to the
person who allegedly ® uffarti a birth-related neurclogical injury

&
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and an identification Of any unavailable recerds KNOWN wa «n
claimant and the reasons for their unavailabi)iwey; 9 Lne

h. ApPpPTopriats assassmencs, ¢ 'valuations, and prognoses and
such ather records and documents as 4ars Teasonably n!@uuz—y."
the determination of tha amount of compensation %O Re,anis . or
an benal? of , the injured infant on account of a birtherelased
“eyrologicalinjury:

L. Documentation of expensas and servicas incurred ¢g 4;-,,
which indicates whether such expenses and services have 2een pa.d
for, and if so, bywhom: and

i, Documentationof any ® ppichim private or governmensa)
source of sarvices Or reizbursement relative c O the alleged
izpairzents.

The claimant shall furnish the Commission with as =zany
copies Of the petiticn as required for service upon the Progran-,
any physician rnd hospital named in the patition, the Bsard =*
Medicine and the Cepartzent Of Health, alang with & fif-gen
dollTr filing fes. Upon recaipt Of =na petition the Comnmissi-n
shal inmediately serve the program by service UPON the agans
dasignated to accept service ON behalf Of the Program IN the plan
of ocperation by resigtered O <certified mail, and shall =zail
caF'h. of the patition to any physician and hospital names in <the
patitian, the Beard of WmdIcinr, and the Department Of Health.

B. UpPON receipt Of the petition, the Board Of Medicine
shall @ vauarr the <claim, and if it detarmines that there [, S
reason to believe that the alleged injury resyltead from, or was
aggravated by, substandard care On the part of the phgucian, It
shall take any appreopriate action <consistant vith the utkmrity
grantad { O the Board in 88 S4-116 through $4-328%,

c. Upon receipt of téa petition, the Department Of Health
shall @ vilurto the claia, and if |t determines that there IS
reason (O believe that the alleged injury resulted from, Or was
® ggravatad by, substandard care ON the part of the hospital at
which the birth occurred, it shall take any appropriate acticn
consistent with the authority grantad to the Department of Health
in Tiele 32.1 of this Coda.

D. Tha prograa shall hrvm thircy days fream the date of
service in which to file e response to the petition, and to
subait relevant written information relating tat ho issye of
vhrthat tha injury alleged is e birtherelated nourological
injury, within the meaning of this chapter.

8 38.3-%008. Tolling of statute of limitations. - The
statyute of limitations vith respect to any Ci Vil actien that may
be breught by or on beaRalf of an injured infant allegedly arising
out of oxr related €9 ¢ bhirth-related injury shll be tolled by Sl
£iling of a claim in accordance with this @ ctlon, And the tile
such <claim is pending shall not be computed U part of the pericd
vithin vhieh nmuch eivilacticnnay be brought.

8 38.2-35006. Hearing; parties. = ), Immediately after such
etition has been received, tha Commission shall sat the data
ot a hearing, which shall be hr| d ne socner than ¢35 days, no
later than 120 days aftar the filing of a peitition, and shall
notify the parties thersto Of the time and place of such hearing.
The hearing shall be held i N the City or county wvhere the injury
occurred, or in a contiguous city OF county, unless othervisa
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agreedts DY the parties and authorized by the ¢

B, The parties tO0 the hearing required und??i:’::f:n; ;
shall include the claimant and the prograa. 4cTaon

f 28.2=5007. JInterrogatorias and depesitbum: - Any pare
9 a proceeding under thisg chapter 3ay, upon applicarian, =A :_-;'!
Commisssion setting fOrth the zatariality of thee videnca to :e
given, serve interrcgatories or cause the depesitions of
Yitnessas residing witiin or without the Commonwealth %5 44
~aken, the costs to B@ taxed as expensas incurred | N connecr.i-on
wJ1ith the tilin% of e <claim, INn accordinace with subdivision 3 4¢
§ 38.2-5009, uch depositions shall be taken atter JiViNg nmee;cq
and in the manner pPrescribed by law, for depositions I N aceions
at law, ® XM= that theyshall bedirected cothe Commissicn, =he
Commissionear or thr deputy cosmissioner bafore whom “na
proceedings zay be peanding.

$ 18.2-35008 Detarmination of claims; presumption: f inding
of Industrial Commissien bindinag on participants: 3zedical
advi sory panel. = A The commission Shall determine, 0On the
basis of the ® vidancr presanted to i%, the following issuaes:

1. Whether the injuries <claimed arm birtherelated
neurological injuries e s dafined IN 8 38.2-%5001. A reputtabls
presunption shall arise that the injury ® |lagad is ®© pigreh=
relatad surological injury where it has been demonstrated @, =to
the satisfaction o f the Industrial Commission, # a t the infane
ha8 ® ustainnd & brain er spinal cord injury caused by oxygsn
deprivation or mechanical injury, and that the infant wvas thereby
rendered permanently nonambulatery, O ONISOKI) anandinconcinene.

If O ithu party disagreas vith such presumption, that party

shal | have the burden of proving t&t the injuries alleged arm
r:zge birth-related neurological injuries within thm aeaning of
e Act.

2. Whether obstetrical services wvere delivered by a
participating physician at the Dbirth, _

J. Whether the birthoccurred in a participating hospital.

4. How much compensation, if any, is avardable pursuant =2

9 18.2-5008.
5. |f the Commission detarmines (i) that tha injury alleged

is not 8 birth related neurological i njury withinthr meaning of
this chapter, (ii) that obstatrical services vere not delivered
by & participating physician at the birth, of (ii) that the
birth di d net oeccur a participating hospital, it shall cause g
COopy of suah detarmination to be sent immedliately to the parties
by registered or cartified mail.

6. becoming a participating physician or hospital e ach
participant is bound for all purpeses inecluding my suit at iaw
against ¢ participating Ox@m«XMxom of participating hoespital, by
the tinding of t h r Industrial Commiseion (or any appeal
therefrom) with respect tovhather such injury is birth related.

3. The Deans of the nedical schools O f the Commonvealth
shall develop 8 plan wvhareby ?m:n claim filed vith the Commissicn
18 reviewed by e panel Of thrse qualified and lapartial
physicians. This el shall file its report and recommendations
as. to vhether the injury alleged is 8 birth-related neurclegical
N UI}: vithin the seaning Of this Act vita tié Gommisslon e cC Laasc
tan days prior tO0 the data set for hearing pursuant to e 18.2-

7
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$0086. At tha ragquest o f the Commisaigs,

ofthe panel shall be availanle (O testify o“o &?%‘:‘g?g‘q"“ﬂ"
Commission m@muge consider, but shall not pq naund oy _‘.‘.a
recommendation of the panel. S

g J8.2-%009. Commission avards far pireher
naurological injuries: notice o f avard Upen dounin:é—:h(?)
=nae an infant has sustained a birth-related neurological indyry
(1i) that cbstetrical services were delivered by ¢ participacing
shysician at the birth, and ({ii) that the birth cccurred in ,
participating hospital, the Commisison shall make an ayar4
providing conpensation for the following itams relative :o gych
injury:
] r{ Acutal Dedically necassary and reascnable expenses of
zadical and hespital rehabilitative, residential and cugtadial
care and sarvicas, sgocial‘ QexXO0%mé [OX facilitiesandrelaced
sravel. However, Such o XOSE4 snall notinclude:

a. Expenses T O itams Or services that the infant nas
recaived, Or IS entitled t0 receiva, under the laws Of any szace
or the federal governmaefnit except to zha © xfant probibited by
faderal law:

. Expenses TOr items or servicas that the infant hag
received, or is contractually ® ntitimd t0 receive, grom any
prepaid Nealth plan, health Baintenance organization, oz gthar
private insuring entity:

C. Expansas for whicht hm infant has received
reimbursement, or for which the infant is entitled (0 receive
reinbursezent, under the laws of any stats or fedaral governsent
axcapt to t hm axtent prohibited by federal law: and

4. Expenses for vhich the infant has Tecelved
reinbursament, or for wvhich the infant is contractually @ ntttlrd
to receive reimbursemnent, pursuant %o the provision O any haealzh
or sickness insurance policy or other private insurance progran.

2. Expenses o0 f medical and hospital services under
subdivision ef 1 of this section shall be | imted to such charges
as pravail in the same community for ® | ailar treatment of injured
parsons of a likestandard Of " living wvhen SUCh treatmenti s paid
for by the injured parson. _

3. Loss of earnings from the age of eighteen. =« An infant
found to have sustained a birtherelated neurclogical injury shal |
be conclusively presuned t O have been able t 0 earn inccae from
work from the age of eightaen thrcugh the age of sixty-five, if he
had not ban 4injured, in the ameunt of fift]}’ percent of tha
average veeXly vage in the Coamonwealth O vorksers i n the
privats, nonfarm Bector.

4, TReasonadle expansas incurred in connection vith the
£iling of & claim under this Chapter, 4including reasonable
attorneys fees, vhich shallbesubject tothe approval and e var:d

of the Commission.
s. A copy of the award shall be sent immediately by

registared Of Certified mail to !'.nccp&rtmiui. detarmination oF
8 38.2-50 ssion detarmina :

avard. - If an on%.wwaqi‘ﬁh raviev I8 madeta the Comaission

within twenty days from the date Of a determination pursuant to

% J ] chrough 3 o f # 38.3=5008, tha full Commission,
‘ ¢ x‘ém of an :vu'd bythe Commission pura'ume to 8 18.2-5009,

64
(I




the full Commission, o HOG:), any mexbaer o mp

nade the detarmination of an avard, if the :i:':hs.ci?il{}c’n :23
neld before the full Commission, shall reaview wng &Fi &ﬁacg‘c._“
daened advishnbloénd ° ) S :‘:oin A8 PTACticable, the C_mi.uuiéﬁ
instaad 3ay hear the partias, their representat] nd Yitnesses
ONL gmall Z.x. a detarminationor 0 N2Tiag O D&ﬁ@&ﬁ’(@‘@@ ;:;;'
zeviav U0 daterainacion, together with a 0 ¢554000¢7 ¢ ofthe finding
Ox* fact, zulings O f law and othar mattars partinent to -ne
auestion at issue, s hall be filed with the record of =ne
procaedings and shall e sent immediately to thr partiass.

s 38. 2-5011. Conclusivenass O T detsrmination o r avard:
appeal. -~ A, The determination 0f the Commission pursyans :2
subdivisiens 1 through 3 of & 38.2-5008, or the award O ~ne
Ccmmission, as provided In 8 J8.2-5009, if not reviaved .n due
time, Or a detaraination or @ vrrd Of the Commission UPON sycn
raview, as provided in § 38.24010, s h al | beconclusive ard
binding as %o all questicns O fact. No appeal shall be zakan
from the decision Of one commissioner until a review of the case
nas been had befcre the full Commission, a8 provided IN 8 33.2-
5010. Appeals shall lie from the full Commission to the Coure cf
Appeals | N the manner provided in the Rulaes Of thr Supreme cours.

8. Thr netice of appeal shall be filed with the clark of
the Commission within thirty day8 from tha date Of gyecn
datermination [0 @ ward or vithin thirty days aftar recaiptc by
registerad Or cartified nuil of such detarmination Or award. A
copy of the notice of appeal shall be filed in the office Of tha
clark of the Court of Appeals as provided | N the Rules of the
Suprenme court.

C. Cases sO appealed shall be placed upon the privileged
dockat of the Court and be heard at the next ensuing c=ers
chareof. I N case ofan @ pprr| from anavard of the Commissionto
the Court of Appeals, the appeal rhrl| operata as a suspension of
the awvard, and the Program shall not be required t o make payment
of the award invelved in the appeal until the Qquesticons at issue
therein shall have bheen fully determined in accordance vith the
provisions of this chapter.

8 38.2-%5012. Enforcezment, €tC. of arders and avards. - The
Commissienhas full authority to enforce its orders and protect
itsalf from deception. While <the languags ©f this section ias
permissive and provides that a party m y anforce an award | n
court, Il @must be read and considered in pari materia with the
Commission’s power pursuant to 8 €3.1-20 to punish for
disocbediance of its orders.

8§ 38.2-%013. LimitationONn claims. = Any claim under this
chapter that is filed acre than tan years aftar the birth of an
mzm.; alleged to have a Dbirth-related neurclogical injury is
barred. ,

8 38.2-5014, Scope. ~ This chapter applies to all clains
for birth-related neurological injuries occurring in <this
Commonwealth Ol and after January 1, 1988, The chapter shall nct
apply to disability or death caused by genaetic or cenganital
abnoraalities. ,

$ 38.24015. Birth-Related Neurclogical Injury Compensatilon
Mund., - There ig ® S8t&lirhrd che dirth-Related Neurological

Injury Compensation Pund O finance the Virginia Birth-Related
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Neurolegical Injury Compensation Programcreatad b y -
chaptar. *h.s

8 38,2-%5016., Board of diractors: 0 RO XN SSHEZ Vacascay ;
tarm. » 4@ The Bsirth-Ralated Neurological Injury Compensas:on
Progras shall be governed by e becard of five directors. *

8. Directors shall be appointed for a term of three years
or until their successors are appointed and hrvr qualified,

c. 1. The directors shall be appointed by the Governor as
follows? o

a. GQne citizen reprassantative;

b. One rapresentative of participating physicians;

c. One representative Of participating hospitals;

d. COne representative of liability insurers; and

e. One representative Of physicians other than
participating physicians.

2. Thm VNTNOr may selact %the representative O f he
participating physicians 2000 e list of at lust three nazes =5 ne
recomnanded by the Virgini a seciety Of Obstatrics and Gynecoslogy:
the representative of participating hospitals froma list of "ae
least three names %0 he recommended b 0y the Virginia Hospital
Association: the represancactive Of [iabili ty insurers <000 e lise
o f A% least three names, one o f which is recommended b y =thae
American Insurance Asscciatien, one by the Alliance of American
Insurers, and one by thm naticnal Asscciation of Independent
Insurers; and the represantative of physicians other <=han
participating physicians from a list of at lsast three names %o
be recomended by the Medical Socciety of Virginia. In no case
shal | the Governer be boundt 0 B2ake any ® ppoFntnan+ froa ameng
the nominees of the respective assoclations.

D. The Governor shall promptly notify the asseciation,
which may wmake nominations, of any vacancy other than by
® wpiration anbng the =zembers of the Board representing a
particular intarest and like nominations NBy be =ade for thae
filling of the vacancy.

E. The directoers shall aet by majority votr with five
directors constituting 8 quorum for the transaction of any
business o¢r the @ Wwaccism of any povar of thr prograa. Thea
directors shall serve without salary, but each director shall be
reimbursed for actual and necessary expenses incurred in thm
performance of his official duties as 8 director Of the program.
The directors shall not be subject t 0 any personal liabilityvith
Tespect tao the admimistracion Of the prograa.

F. The B8card aestablished by this o 1)¢xX[N shall have the
pover to (i) administer the pryaa., /L), administer the Birth-
Related Neurological Injury cCompensation Pund, (iii) appoint a
service COmpany or cempanies to administer the payment Of <claizs
on behalf of the prograa, (iv) direct thr investment and
reinvestesent of any surplus | N the fund over losses and expenses,
provided m y investament income gJeneratsd theraby ramains in the
fund, and (v) reinsure the risks of the fund in vhole or in part.

& 18.2-%017. Plan of cperation, = A. On or bafors
Septamber 30, 1907, the directors of the Program sball submit o
the State Corporation Commission for Teview o proposed plan of
operation consistent with this chapter.

3. The plan of operation shall provide for the efficient
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administration of the prograa and fOr %he pProgee procass: -
clains 3Dade againgt the fund pursuant %o an Pwu% un;::-mﬁ,;;!
Act. The plan shal| contain other provisions including: e

1 Pstablishment of necassary facilities;

2. Management Of the fund:

1. Appointzent Of servicing carriers or other serviging
arrangements to ® dPrinirt*r the processing O claims against =ng

fund }

4. Initial and annual a ssessnpent Of the parsons and
entitizes listed in § 38.2-5019 to pay awardg SocM2 @ xpansal,
vhich assessments shall be on an actuarially sound basis subject
toene linmts gee forth in 8 38.2-5019; and

. Any other R2attars nacassary for the ® fficiont operatian
¢f the prograa.

C. The plan of oparation shall ba subjeet to approval b»y
the State Corporatiocon Commission after consultation wi=n
representatives Of intarested individuals and Organi zations. e
the State corporatien Commission disapproves all o f any pare of
the proposed plan o f oparation,the directors shall within
thirey day8 submt for reviaw a n appropriate resvised plan of
operation. flz the directors fail to dO so, the State Corporation
Commission shall promulgate @ plan of operation. The plan of
oﬂorltian or promulgated by the State Corporation Csmmissiosn
shal | become ® ffrctivr and cperational UPON order of the Stats
Corporation Commission.

. Amendments to th. plan of ocperation uI:IYI:I be 3ade by the
directors of the prograa, subject to the © 00«0 othe State
Corporation Commission.

a 38.2-%01s. Assessnents to be held in restricted cash
account. = All assessments paid pursuant t o the plan O F
operation, shall be hold in a separate restricted cash @ caunt
under the sole contrel of an independent fund sanager tO be
salected b y the directors. The Pund, and any income frem it,
shal| be disbursed for the payment of£ @ WS H.m as provided inthis
,Ig\ctOI and for the payment of the expensas oOf adainistration of the
und.

'] 38.2-~%019. Initial a ssassments.~- A. On or bhafors
January 1, 1988, the followving persons and entities shall pay
into the fund an initial assassment in accordance with tha pian
o f operation:

1. Pnysicians who wish to participate in the Virginia
Birth-Related Neurological Injury Compensation Program and who
othervise qualt& as participating physicians under this chaptar
shall pay an tial assassnent of $5,000. Physicians who are
employed by the Commonwealth who wish ©o participate in the
program and vho otharvise qualify as participating physicians nay
pay the assessaant raquired by this subsection or or before July
31, 1988, provided thay have notified the program on or befors
January 1, 1988, of their desire to participate in the progran.
Such participation shall become effective retroactive to January
1, 1988, at the time the assassment is received by the prograa.

2. Hospitals which wish to participate in the Virginia
Birth-Related Neurological Injury program and that othervise
qualify as particpating hospitals under this chapter shall pay an
initial assessaent of $30 per delivery for the prior year, as
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reported to the Department O Health in the 2cst recent Annua;

Licensure Surveay of Hospitals, not 0 exceed $1%0,000 ser
hospital in any one tvelve-month pericd. Stata hospitals whicx
wish to participats in the program and which otherwise qualify ags
participating hospitals may pay the assassment required by zhig

subsection an or before July 31, 1988, provided they nave
noeified the progras on or before January J....,988 OD"V]? ha

dagire =0 participata. Suclparticipation shall bacone® X'X'%0 QD’.'éj
ratroactive to January 1, 1388, at the time the assasszent s
received Dy the program.

3. AlIl physicians licansed by rnd practicing in <ne
Commonwaaleh as of Septamber JO, 1937, other than participating
physicians, shall pay I1nto thr fund an initial assesszent of
$2%0, I N the zannerrequirsd by the plan of operation.

8. Upon so certifying t O the program,any physician wne
comes Wthin one of thae following catagorias ® hmll be ® xampt fraom
paying the initial and annual a ssesszents imposed UPON physicians
othar than participating physicians pursuant tO this chapter:

1. A phymcirn who jis employed by the Commenwealth and
whose incone from professional fees is less $.°CH an amount ® M550
to tan parcent of hi 8 annual salary. _

2. A émysiqun vho is enrolled in a full-tize graduatae
zedical © UCrti on pregram accredited by the American Couneil for
Graduate Medical Education.

3. phym cirn vho has retired from active clinicai
practice.

a J38.2-%020., Annual ® ms8.88m.nt8. = A. Beginn
Tanuary I 1989, the pezsens and ® NiititU Listed XE & St vitianm

1 through 3 of @ ‘ubmmction A of 8 38.2-%5019, as of thr data
detarmined in ® ccordancr with the plan ¢of operation, shall pay an
annual e 8ma8mmant HM the amount ® Qqus8l to their initial
assesszents, i N the manner required Dy the plan of operation.

B. Taking into ® CcQunt the assassaents collected pursuant

40 e ubmrc+ion A of this ® action, if required {0 maintain the fund
on an actuarially mound basis, all insurance carriars licensad t3
write @ nd ®  ng8gmd in writing liability insurance in the
Commenwealth 88 of Septeamber 30, 1988, @ h811 payinto the fund an
annual assessaent, in an ® ount deterained by the State
Corporation Commission pursuant %o subsection A O 8 18.2-5021,
i n thenanner reQuiredb y theplanofoperation. Liabilitcy
insurance for the purposes of this provision ® nhsii Include the
classes of insurance defined in $8 38.2~2-124, 38.2-1285 ad38.2-
130 through 38.2=132.

1. All annual assesszents against liability insurance
carriers shall dDe made on thr basis of net direct premiuns
written for the business activitiy which forms the basis for each
such entity’s inclusion as e funding source for the prograa in
the Commonvealth during thae Pri Of year ® nding December3 am
reportad to the Stats Corporation Commission, and shall be in the
proportion that the nrt direct preaiums vritten by each an .
aceount O i the business activity foraing the basis for their
inclusion in the prograa hears (O the aggregate net direct
preaiums for 8 1 1 such business activity wvritten in chis
Commonvealth by 811 such entities. PFor p ses Of this chapter
"nat direct premiums vwritten" zeans gross direct premiunms writlen
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in this CoEmmMANVealth on all policies of lil.bi.lix:y insurangy
(1) all reSUrM premiums on the policy, ({{) diVidindh_--p';LdL;“
credited to policyholders, and (iii) the unyged or Lma.blor“rd
portions of premium deposits on 1iability ingurance. =e
2. The ¢ EHX#KO+  listed in this subsection shall net »ne
individually liable for an o ed'm¢2 asSessmant in e XS gf cne
quarcer Of one percent of that entity’s net direct pramiuxs

writesn.

¢ Liability insurance carriers shall be entitled .,
recover their initial and annual assessments through ({) a
surcharge on future policies, (il) e rata increase applicable
prospectively, or (iii) a combination of the two, at <=hxa
discretion Of the State Corporation Commission.

8 "0"2iﬁ#h Acturial i{nvestigation, valuations,
qain/los@EH0N $ notice if ® ssassiits prove insufficiaent. A.
The Bureau Of Insurance of the State Corporation Commission shall
undertake an e ctuarirl investigation of the requirements cf :he
fund pased. on a:_nn fund’s axperience Iin the first yvear o?
operatien, Inclu Ingq without limitation the assats and
liabilities Of the fund. Pursuant (O such iavestigatien, =:e
State Corporation Commission shall e rtrbli8h_the rate of
contribution of thm entities listed in subsection B of & 318.2-
$020 for the tax year beginning January 1, 1989, _

Folloving the initial valuatien, the State Corporation
Commissieon shall cause an gctuarial val uati on te be made of the
e ¢0%¢% and liabilities of the fund ne less frequently tHan
biennially. Pusuant to the results O f sueh valuations, the Stats
Corporation Commission shall prepare a statement an { O thr
contribution rata applicable t 0 contributorslisted in subsection
B of # 18.2-%020. Hovever, at neo time shall the rate he greater
than onm Quartar of one percent Oof nmt direct presiums written,
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8. In the aevent that the State Corperation Commisggian
findsg that the fund cannot he maintained on an acutarially scund
bagis subject [ O the maxizum assessnents liscad i N 88 38.7-501,
and 18.2-5020, the Cocmmission shall promptly notify the Speakar
of the House of Delegates, the President Of =he Senate, and s=n,

ial Commisgsion.
I“d“’ﬁf That the provisions of 88 38.2-%5002 through 38.2-8014
shall beccme © ffactiva on January 1, 1988,

President Of the Senate

Speakar Of the House Of Delegatas

Approved:

Govezrnor




