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STATEMENT OF THE CASE AND FACTS 

On July 13, 1994, Deborah Lynn Walker filed a Petition for 

Injunction For Protection Against Domestic Violence in the circuit 

court of the tenth judicial circuit against Petitioner Robert James 

Walker (App. 1-2)l Respondent, Honorable E .  Randolph Bentley, 

Circuit Judge, considered the petition and entered a Temporary 

Injunction For Protection and Notice Of Hearing (Ex Parte) on the 

same date. (App. 3-4). Hearing was scheduled for July 21, 1995. 

Following the hearing on July 20, 1994, an Injunction For 

Protection Against Domestic/Repeat Violence pursuant to Section 

741.30, Fla. Stat. (1994), was entered by the Respondent. (App. 5- 

8 )  

On January 30, 1995, Deborah Lynn Walker filed a Motion For 

Contempt alleging that Petitioner had violated the above-described 

injunction. (App. 9). The Respondent considered the motion and 

issued an Order To Appear And Show Cause Re: Indirect Criminal 

Contempt on February 15, 1995. (App. 10). The Respondent ordered 

Petitioner to appear on March 8, 1995, to show cause why he should 

not be found in indirect criminal contempt of court. The Respon- 

dent further ordered that the State Attorney be appointed pursuant 

to Fla. R. Crim. P. 3.840 (a) (4) as "prosecuting attorney 

regarding this charge," 

a 

'References to Appendix pages refer to the Appendix attached 
to the Petition for Writ of Prohibition filed in the Second 
District Court. That Petition and its appendix should have been 
sent to this Court as the record on appeal. 
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Pursuant to order, Petitioner appeared before the Respondent 

on March 8 ,  1995. At that time Petitioner appeared without an 

attorney and entered a plea of not guilty. (App. 11). The 

Respondent had Petitioner execute an affidavit of insolvency and, 

after finding Petitioner insolvent, appointed the Public Defender, 

Tenth Judicial Circuit to represent petitioner. (App. 12-13). A 

status conference was scheduled for March 22,  1995. The state 

attorney was represented at the hearing by Assistant State Attorney 

Margot Osborne. 

On March 22,  1995, Petitioner appeared with Assistant Public 

Defender Howard L. Dinunig, 11. Deborah Lynn Walker appeared, and 

the state attorney was once again represented by Assistant State 

Attorney Margot Osborne. Prior to the hearing Deborah Lynn Walker 

advised both Assistant State Attorney Margot Osborne and Assistant 

Public Defender Howard L, Dimmig, 11, that she wished to withdraw 

her Motion For Contempt. Petitioner, through counsel, requested 

that the Respondent hear from Deborah Lynn Walker before any 

further proceedings were had. Instead, the Respondent indicated 

that it wished to hear from the assistant state attorney who 

proceeded to recount the information which Deborah Lynn Walker had 

provided before the hearing and further advised the Respondent that 

Deborah Lynn Walker did nat wish to pursue the contempt action. 

0 

The Respondent inquired as to the position of the state 

attorney’s office and questioned whether or not the state attorney 

could  terminate prosecution of a contempt proceeding without 

intervention by the Respondent. The Respondent further indicated 

0 
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that it would not consider dismissing the contempt action based 

upon the information provided by the assistant state attorney. At 

t h i s  point the assistant state attorney announced that the office 

of the state attorney was prepared to go further and present 

evidence in the proceedings. Evidentiary hearing was scheduled for 

April 12, 1995. (App. 14). 

On March 29, 1995, Petitioner filed a Petition for Writ of 

That writ was denied on Prohibition in the Second District Court. 

August 30, 1995. 
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SUMMARY OF THE ARGUMENT 

The word "shall" in s741.30 ( 8 )  (a), Fla. Stat. (Supp. 1994), 

should be interpreted as mandatory because it is clear from the 

statute that the legislature wished to place the handling of 

violations of domestic violence injunctions in county court as 

opposed to circuit court. In doing so the legislature did _not 

encroach on the power of the judiciary. The regulation of domestic 

violence overlaps the constitutional domain of the legislature and 

the judiciary, and taking this regulation away fromthe judiciary's 

indirect criminal contempt power did not deprive the courts of any 

essential power. Thus, the legislature did not unconstitutionally 

encroach on the judiciary's powers by enacting this statute. 

Because there is no encroachment, the courts must honor the 

unambiguous statute. 

4 



ARGUMENT 

ISSUES 

IS THE WORD "SHALL" AS USED IN SEC- 
TION 741.30 (8) ( A ) ,  FLORIDA STAT- 
UTES (SUPP. 1994), TO BE INTERPRETED 
AS MANDATORY RATHER THAN AS PERMIS- 
SIVE OR DIRECTORY? 

IF INTERPRETED AS MANDATORY, IS 

STATUTES (SUPP. 1994), AN UNCONSTI- 
TUTIONAL ENCROACHMENT ON THE CON- 
TEMPT POWER OF THE JUDICIARY EN 
VIOLATION OF ARTICLE 11, SECTION 3 
OF THE FLORIDA CONSTITUTION? 
(Certified Questions from Second 
District Court's opinion) 

SECTION 741.30 (8) (a), FLORIDA 

is thoroughly researched and very well reasoned in setting forth 
Petitioner's position. Petitioner cannot improve on Judge 

Altenbernd's dissenting opinion and adopts it in almost its 

entirety. Petitioner does not believe that the entire statute 

portion can be struck and still leave the rest in tact. For the 

exactly as it appears in the dissent (double spaced for easier 

reading) and placed on disc. It is set forth below. Petitioner 

does add that Judge Fulmer's concern that there was no sanction 

domestic injunction by committing a prohibited "non-criminal" act 

seemed to be, in reality, a concern for: acts of future contact-- a 
5 



letters, calls, visits, etc.--that needed to be prohibited in 

domestic violence cases. Due to the creation of the anti-stalking 

statute, Judge Fulmer's concerns have already been answered. See 

5784.048, Fla. Stat. (Supp. 1992). 

The remainder of this brief is Judge Altenbernd's dissenting 

opinion : 

ALTENBERND, Acting Chief Judge, Dissenting. 

The majority opinion is well researched and persuasively 

presented.' Nevertheless, I would grant this petition and issue a 

writ of prohibition, Domestic violence in our homes and on the 

streets of our communities is a serious social problem, but it is 

one within the overlapping constitutional domain of the legislature 

and the judiciary. Indirect criminal contempt is not an express 

constitutional power granted to the judiciary, but rather an 

implied power. As a result, the courts must honor this unambiguous 

statute unless the legislature's action unquestionably deprives the 

courts of a contempt power essential to the existence of the 

judicial branch OX: to the orderly administration of justice, I 

agree that the legislature used poor judgment when it revised the 

0 

enforcement procedures for this statutory injunction. Poor 

judgment is not unconstitutional. During this one-year experiment, 

I concur in the certified questions. Although this statute 
had a short duration, the majority's opinion will allow citizens 
throughout Florida to be prosecuted for indirect criminal contempt 
despite a statute expressly forbidding such prosecutions. As 
explained in the last section of this dissent, the supreme court 
also needs to clarify whether Florida courts are permitted to 
impose nonrefundable monetary assessments in civil contempt 
proceedings. 

0 
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the legislature's enforcement mechanism for misconduct outside the 

courtroom did not deprive the courts of any essential power. See 

In re Robinson, 23 S . E .  453 (N.C. 1895) (upholding statutory 

limitations on indirect contempt because such power was not 

"absolutely essential" to t h e  judiciary). 

1. A CLEAR INTRUSION INTO AN ES- 
SENTIAL JUDICIAL POWER MUST EXIST 
BEFORE A COURT INVOKES SEPARATION OF 
POWERS AS A SWORD AGAINST THE LEGIS- 
LATURE IN A DOMAIN SHARED BY BOTH 

A clear violation of the constitutional pravi- 
sions dividing the pawers of government into 
departments should be checked and remedied; 
but where a reasonable doubt exists as to the 
constitutionality of a statute conferring 
power, authority, and duties upon officers, 
the legislative will should be enforced by the 
courts to secure orderly government and in 
deference to the Legislature, whose action is 
presumed to be within its powers, and whose 
lawmaking discretion within its powers is not 
reviewable by the courts. 

State V. Atlantic Coast Line R.R., 56 Fla. 617, 47 So. 969 (1908). 

See also State v. Johnson, 345 Sa. 2d 1069 (Fla. 1977; 16 Am. Jur. 

2d Constitutional Law S297-299 (1979). 

In this case, the legislature did not confer added power to 

the circuit court, but rather conferred additional power to the 

county court and limited a power of the circuit court. Even in 

this context, we should defer to the will of the legislature unless 

this allocation of power violates separation of powers beyond a 

reasonable doubt. 

Separation of powers is not a doctrine comparable to res 

iudicata, resaondeat superior, or other well-established rules used a 
7 



to determine the outcome of a lawsuit. 

applicable to all three branches of government. 

It is a political doctrine ' 
At the bottom of our problem lies the 

doctrine of the separation of powers. That 
doctrine embodies cautions against tyranny in 
government through undue concentration of 
power. The environment of the Constitution, 
the debates at Philadelphia, the writings in 
support of the adoption of the Constitution, 
unite in proof that the true meaning which 
lies behind "the separation of powers" is fear 
of the absorption of one of the three branches 
of government by another. As a principle of 
statesmanship the practical demands of govern- 
ment preclude its doctrinaire application. 
The latitude with which the doctrine must be 
observed in a work-a-day world was steadily 
insisted upon by those shrewd men of the world 
who framed the Constitution and by the states- 
man who became the great Chief Justice. * * * * 

In a word, we are dealing with what Sir 
Henry Maine, following Madison, calls a "PO- 
litical doctrine," and not a technical rule of 
law. Nor has it been treated by the Supreme 
Court as a technical legal doctrine. From the 
beginning that Court has refused to draw 
abstract, analytical lines of separation and 
has recognized necessary areas of interaction. 

Felix Frankfurter & James M. Landis, Power of Conqress Over 

Procedure in Criminal Contempts in "Inferior" Federal Courts -- A 

Study in Separation of Powers, 37 Harv. L. Rev. 1010, 1012-1014 

(1924). 

Although Justice Frankfurter was discussing separation of 

powers under the United States Constitution, I see no reason to 

conclude that the Floridians who expressly included separation of 

powers within our state constitution were less shrewd or less 

practical. This constitutional clause serves the major political 

purpose of deterring undue concentration of power in any one branch e 
a 



of government.10 As discussed by Professor Tribe, the objective is 

to balance the "independence and integrity of one branch" against 

"the interdependence without which independence can become 

domination.'' Laurence H. Tribe, American Constitutional Law S 2-2 

(2d ed. 1988). 

Most of the Florida precedent discussing separation of powers 

concerns the allocation of power between the legislative and 

executive branches of government. When the judiciary arbitrates 

such a separation of powers dispute, it performs its usual task of 

constitutional judicial review, By contrast, when the judiciary 

invokes the separation of powers doctrine to declare that the 

legislative or executive branch is powerless to alter a judicial 

function, it performs the same review--but with a vested interest. 

This conflict of interest may be unavoidable, but it should compel 

courts to proceed with great caution and conservatism. In this 

political context, if there is any reasonable doubt concerning the 

constitutionality of legislation that curbs judicial power, then 

judges should defer to the wisdom of the elected representatives. 

If the judiciary can honor the policy of the legislature with no 

substantial harm to its existence or operation, then it should not 

override the duly enacted policy or change a clear legislative 

"shall" into a judicial "may. '' 

11. THE PUNISHmNT FOR VIOLATIONS 
OF THESE STATUTORY INJUNCTIONS IS AN 
OVERLAPPING CONSTITUTIONAL DOMAIN 

lo See also 16 Am. Jur. 2d Canstitutional Law 5296 (1979) ; John 
E. Nowak, et al., Constitutional Law 135-37 (2d ed. 1983). 
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The prevention and deterrence of domestic violence in places 

other than the courtroom are not matters exclusively within the 

powers of either the judicial or legislative branch of government. 

The overlap of power in this case has several dimensions. 

First, the legislature created the injunction for protection 

against domestic violence because the existing judicial injunctive 

remedies were too slow and cumbersome to combat this social 

problem. The courts may have alternative nonstatutory theories 

upon which an injunction could be entered in some of these cases, 

allowing for enforcement through indirect criminal contempt. But 

if the court’s order relies upon a statutory basis for an injunc- 

tion, I see no constitutional reason why the court cannot limit its 

penalties to those mandated by statute. 

Second, the legislature obviously has constitutional authority 

to enact statutes defining criminal offenses. The restrictions in 

chapter 94-134 prevent problems of double jeopardy. See Dixon, 113 

S.Ct. 2849, 125 L. Ed. 2d 5 5 6 ;  Fierro v. State, 653 So. 2d 447 

(Fla. 1st DCA 1995); State v. Miranda, 644 So. 2d 342 (Fla. 2d DCA 

1994); Richardson v. Lewis, 639 So. 2d 1098 (Fla. 2d DCA 1994); 

Hernandez v. [Statel, 624 So. 2d 782 [ ( F l a .  2d DCA 1993)]. The 

1994 amendments established first-degree misdemeanors to punish a 

broad spectrum of acts that violate the statutory injunction.” 

l1 741.31 Violation of an injunction for protection against 
domestic violence.--A person who willfully violates an injunction 
for protection against domestic violence, issued pursuant to s .  
741.30, by: 

(1) Refusing to vacate the dwelling that the parties share; 
(2) Returning to the dwelling or the property that the 

parties share; e 
10 



There is a legitimate concern that a circuit court judge who 

exercises indirect criminal contempt authority could bar a county 

court judge from subsequently punishing the misdemeanor. The 

legislature has decided that a person whose conduct i s  a serious 

violation of a domestic violence injunction should have a criminal 

record. Such a conviction would clearly establish a "prior record" 

on any subsequent guidelines scoresheet. These decisions fall 

within the legislative domain. If its penalty structure is not 

perfect or should include more crimes, we should trust the 

legislature to change it. 

Third, the judicial concept of indirect criminal contempt 

overlaps with legislative and executive functions. Indirect 

criminal contempt allows a judge considerable flexibility in 

deciding the elements of an offense against a victim for acts 

occurring outside the presence of the judge. The judge also 

determines who should be prosecuted, and then tries, convicts, and 

punishes. I do not suggest that this combination of legislative, 

executive, and judicial functions is prohibited by article 11, 

section 3 ,  of the Florida Constitution. See Johnson, 345 So. 2d 

1069. Nevertheless, if separation of powers is intended to 

discourage a concentration of power in one branch, this political 

_. 

( 3 )  Committing an act of domestic violence against the 
petitioner; or 

(4) Committing any other violation of the injunction through 
an intentional unlawful threat, word, or act to do violence to the 
petitioner, coupled with an apparent ability to do so, and through 
doing some act that creates a well-founded fear that such violence 
is imminent is guilty of a misdemeanor of the first degree, 
punishable as provided in s. 775.082 or 8 .  775.083. 0 

11 

I 



doctrine should discourage the avoidable use of indirect criminal 

contempt when the legislature provides alternative criminal and 

civil remedies. See Edward M. Dansel, Contempt, 542A (1939). 

111, IN A SEPARATION OF POWERS ANAL- 
YSIS, "INHERENT POWERS" MUST BE 
LIMITED TO ESSENTIAL POWERS 

Article V of the Florida Constitution expressly creates many 

judicial functions the legislature cannot limit or regulate. For 

example, the legislature cannot assume the power given to the 

supreme court in article V, section 2, to adopt rules of practice 

and procedure. See Haven Fed. Sav. & Loan Ass'n v. Kirian, 579 So. 

2d 730 (Fla. 1991). Likewise, the power to discipline lawyers that 

was deemed an inherent contempt power in State ex rel. Oreqon State 

Bar v. Lenske, 4 0 7  P .  2d 250 [(Or. 1965)], is an express power in 

article V, section 15,  of the Florida Constitution. 

No constitutional provision expressly gives circuit c o u r t s  the 

As a result, we are forced in 

With a 

power of indirect criminal contempt. 

this case to delve into the judiciary's "inherent powers." 

smile, one might suggest that these are the powers t h a t  we judges 

would have included in the constitution if it had been our job to 

write it, Because it was not our job, we should tread even more 

cautiously when invoking the separation of powers doctrine to 

exclude an inherent power from legislative regulation in an 

overlapping domain. 

The phrase "inherent power" or "inherent judicial power" seems 

to have at least twa distinct definitions for use in two different 

12 
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applications. There are times when courts need to exercise power 

but can find no express authority in the statutes or constitution. 

In these circumstances, courts invoke an inherent power "reasonably 

necessary for the administration of justice." See, e.q., State ex 

rel. Gentry v. Becker, 174 S.W. 2d 181, 183 (Mo. 1943). The 

supreme court drew upon this definition of "inherent power" to 

establish the integrated bar. Petition of Florida State Bar Ass'n, 

40  So. 2d 902 (Fla. 1949); see also State, Dep't of Health & Rehab. 

Servs. V. Hollis, 439 So. 2d 947 (Fla. 1st DCA 1983). I fully 

agree that courts have certain inherent powers that arise from 

their very existence as constitutional institutions. 

The fact that courts have "reasonably necessary" powers 

implied in the constitution does not automatically forbid the 

legislature from regulating or limiting those implicit powers. See 
e.q., State ex rel. Robeson v. Oseqon State Bar, 632 P .  2d 1255 

(Or. 1981). A Florida court has the "reasonably necessary" 

inherent power to sanction for disobedience of its orders, but "it 

@ 

is beyond question that the legislature has the power to determine 

how and to what extent the courts may punish criminal conduct, 

including contempt." A.A. v. Rolle, 604 So. 2d (8131 at 815 [(Fla. 

1992) 1. 

Thus, the issue in this case is not resolved by the "reason- 

ably necessary" definition of "inherent power. '' Instead, it 

involves a more restrictive definition. There are cases that 

define "inherent powers" to include powers that are "essential" to 

the court's existence or to the due administration of justice. 

0 
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judiciary's 

23 S.E. 453 (N.C. 1895); Ex parte Wetzel, 8 So. 2d 824 

21 C . J . S .  Courts g31 (1990). This is the scope of the 

"inheient powers" that should be employed when 

evaluating the checks and balances between the legislature and the 

courts. The judiciary should rarely, if ever, find a need to 

shield its inherent powers from duly enacted legislation unless the 

legislation threatens to undermine the existence of the court or 

i ts  due administration of justice. I am not convinced that the 

majority opinion has employed this narrower definition of inherent 

powers. 

IV. ALTHOUGH INDIRECT CRIMINAL 
CONTEMPT IS A REASONABLY NECESSARY 
POWER OF THE COURTS, IT IS NOT AN 
ESSENTIAL POWER IN THIS CONTEXT 

The majority opinion admits that the legislature can define a 

penalty for contempt, but apparently rules that the legislature 

cannot eliminate the court's ability to impose any type of contempt 

under any circumstance. I am inclined to agree that the legisla- 

ture cannot eliminate the court's power to find a direct contempt. 

I am not convinced that the legislature is powerless to limit 

findings of indirect contempt, at least in the context of domestic 

violence injunctions. Indirect criminal contempt is not an 

essential judicial power in this context for at least three 

reasons. 

First, indirect criminal contempt is sufficiently similar to 

typical criminal law that the legislature should have the constitu- 
0 
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tional power to substitute criminal offenses for indirect criminal 

contempt to address specific problems. Conduct outside the 

courtroom is typically regulated by criminal statutes enacted by 

the legislature. Only rarely is such conduct a challenge to the 

authority and dignity of the court. As a result, it is easier for 

a permissible constitutional overlap of the two branches to occur 

in the context of an indirect contempt than with direct contempt. 

In North Carolina, far example, an enactment in 1871 that eliminat- 

ed certain judicial power over contempt was approved in cases of 

indirect or constructive contempt, but not approved in cases of 

direct contempt. See In re Robinson, 23 S.E. 453;  Ex parte 

Schenck, 65 N.C. 353 (1871) (quoted in Ex parte McCown, 5 1  S.E. 957 

(N.C. 1905) ) . [These cases have been placed in the appendix for 
this Court's benefit.] 

Second, a violation of this statutory injunction is m o r e  in 

the nature of traditional indirect civil contempt than indirect 

criminal contempt. "Indirect" contempt is "an act done, not in the 

presence of a court or of a judge acting judicially, but at a 

distance under circumstances that reasonably tend to degrade the 

court or the judge as a judicial officer, or to obstruct, inter- 

rupt, prevent, or embarrass the administration of justice by the 

court or judge." Ex parte Earman, 95 So. [755] at 760 [(Fla. 

1923) J .  "Civil" contempt "consists in failing to do something 

ordered to be done by a court or judge in a civil case for the 

benefit of the opposing party therein." This is in contrast Id. 
to "criminal" contempt, which is "conduct that is directed against 

0 
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e 

the authority and dignity of a court or of a judge acting judicial- 

ly, as in unlawfully assailing or discrediting the authority or: 

dignity of the court or  judge ar in doing a duly forbidden act." 

I Id. 

There is no question that these statutory injunctions normally 

result in "indirect" violations. While it can be argued that an 

act of domestic violence is directed against the authority and 

dignity of the court, such act is normally directed against the 

opposing party for whose benefit the injunction ha5 been entered by 

a judge in a civil proceeding. The judge receives, at most, a 

glancing blow in these domestic battles. The legislature should be 

authorized to treat such violations as matters of civil contempt 

because these violations beet fit within that legal category. 

Third, the legislature has not eliminated all penalties for 

violations of these statutory orders. Concerning criminal 

penalties, the legislature has merely determined that these cases 

should be filed and litigated in a county criminal court and not in 

a circuit civil court. Indeed, it may be possible for the circuit 

judge simply to act as a county judge. See, e.q., Bollinser V. 

Honorable Geoffrey D. Cohen, 656  So. 2d 205 ( F l a .  4th DCA) ,  review 

dismissed, No. 85,902 (Fla. July 18, 1995). The court's existence 

and its due administration of justice are not threatened by a 

statute that simply moves the proceeding to a different room in the 

courthouse. 

Moreover, the statute does not prevent the use of indirect 

criminal contempt for orders entered in addition to or subsequent 

16 



to the statutory injunction. It does not deprive the court of 

direct criminal contempt for misconduct in the presence of the 

judge. It applies to only one specific order that is designed to 

accomplish a particular legislative goal. 

The legislature did not deprive the courts of civil contempt 

remedies. The power to impose compensatory fines should not be 

underestimated. Equally important, civil coercive fines, assessed 

for every day of noncompliance, are still available to compel 

actions required by the statutory injunction. $ee Habie v. Habie, 

654 So. 2d 1293 ( F l a .  4th DCA 1995).12 Admittedly, it is more 

difficult to use jail as a sanction in civil contempt, particularly 

for some aspects of these injunctions, but the sanction can still 

be used in appropriate cases.13 It is difficult far me to accept 

that when the legislature created new criminal offenses in county 

court and preserved a significant civil penalty for use by the 

circuit court, it deprived the courts of a constitutionally 

essential power. 

I recognize that the supreme court in Ducksworth rv. Bover, 

125 So. 844 (Fla. 1960),] described punishment for contempt as an 

inherent judicial power. It did so in a case of civil contempt, 

If the legislature can constitutionally eliminate incarceration for 

l2 For example, a spouse who refused to participate in 
treatment could be fined $100 every day until. he 01: she actually 
participated. 

l3 A trial judge may be able to jail a spouse who refused to 
participate in treatment until the spouse was willing to comply. 
Likewise, a spouse with ability to pay temporary support, who 
refused to pay, could be jailed until he or she complied with the 
support provision of the injunction. 

17 



juveniles who commit direct contempt of court, I find it hard to 

explain how the legislature violates separation of powers by 

proscribing incarceration for adults who commit indirect contempt 

in this context. See A.A. v. Rolle, 604 So. 2d 813.  

V. THE CONFUSION CREATED BY NONRE- 
FUNDABLE CIVIL FINES 

At the same time that the legislature restricted the circuit 

court's contempt penalties, it created nonrefundable civil monetary 

assessments. The relevant portion of chapter 94-134, Laws of 

Florida, s t a t e s :  

(s,W(a*) The court shall enforce, through 
contempt proceed- - a civil --czmrt~~d 

ins, a violation of an injunction for protec- 
tion which is not a criminal violation under 
s .  741.31. The court may enforce the respon- 
dent's compliance with the injunction by 
imposinq a monetary assessment. The clerk of 
the court shall collect and receive such 
assessments. On a monthlv basis, the clerk 
shall transfer the moneys collected pursuant 
to this parasraph to the State Treasury for 
deposit in the Displaced Homemaker Trust Fund 

I .  

-w - 

e!€-e- - * - -ha~- f -  
UL- 2 4  s- 4-w-t b& f-n-1: .vw "I : .1 

-WKkf33-. 

The legislature passed this provision based on Johnson v. Bednar, 

573 So. 2d 822 (F la .  1991), which expressly permits such coercive 

assessments in civil contempt. If Bednar is correct, then Judge 

Fulmer's legitimate concerns for the effective enforcement of these 

injunctions should not be a major factor in this discussion. 

i a  



The United States Supreme Court's decision in Baqwell may have 

implicitly overruled the portion of Bednar that authorizes these 

nonrefundable monetary assessments. See Marc Rohr, Revisitinq 

Florida's Law of Civil Contempt, Fla. B. J., Nay 1995, at 22.  This 

court must follow Bednar until the Florida Supreme Court detesmines 

its viability after Baqwell. If the supreme court recedes from 

Bednar, then at least a portion of the above-quoted 1994 amendment 

would probably be unconstitutional because it includes a nonrefund- 

able civil fine. If it declares the entire subsection of the 

statute unconstitutional for this reason, then presumably the law 

would return to the pre-amendment condition and circuit courts 

would have indirect criminal contempt power. See Henderson v. 

Antonacci, 62 So. 2d 5 (Fla. 1952). Thus, despite the extensive 

discussion of separation of powers both in the majority opinion and 

in this dissent, the supreme court may have the option to avoid the 

separation of powers issue and reinstate indirect criminal contempt 

for a much simpler reason. 

0 
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CONCLUSION 

Based an t h e  foregoing argument and authorities, this Court 

should grant Petitioner's Writ of P r o h i b i t i o n .  

20 
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1. In re Robinson, 23 S . E .  453 ( N . C .  1895); 
Ex parte McCown, 51 S.E. 957 (N .C .  1905); and Ex parte 
Schenck, 65 N.C. 353  (1871). A 



THE S U P K E U  COURT [lll 

Acrrcm tried before Roblrasm, J . ,  and a juryp at December Term, 

There m a  judgment for the plaintiffa, and defendant appealed. The 
(Far 

1995, of Buncomba 

facts are *ted in the opinion of Chisf J&s FaimZoO. 
former q p l ,  ME 116 F. c, 821). 

--- 
In re Roe~aaor. --- -_ 

Tb faot appearing from the Msbnment, bdt, that W. A. Black- 
burn wan the aasignee of the policies (b coneent of the defendant) 
a d  that c, h. &ekhrn wa6 the o-r of tbe p r o p t p  inmured, Ira6 
distimtly alleged and admitted in khe pleading, ~d was relied u p n  in 
the former trial a% a main ground of ddeneo, a d  wzts 90 argmd 
in tbi Conrt;. There ma then no need to prune a fact agreed upon 
or admitted in &B reeord, and ths rejection of the evidence ofFered 
for thdrt p u r p e  was not m r .  No reason aypanm why s, judgment 
man &atantli versdicto ahodd hn-0 been rendered in fmor oi 
the &lendant, as urged by it.  Tbis Conrt could d d e r  no (533) 
argumant except on ques&ma arising out of the bat kid. A11 
&her matters were rm judicab. G~rrlon a. C o h t t ,  101 I?. C, 362. 

AIlhMd. 

Y 

0 

-4 
el 
W 

a 
0 
-4 
4 



hi. 0.1 SE1”IBMKER TBHY, 1895 



0 IN THE SUPREME COURT [l l? 

I 



- 
H~4tl l l?~ u. Tmamiurrr Co. 

--I 

Tt is o u r  duty to ddam tho Ira aa we find it, nnd it is aot within 
our prorinca b my lpbether it is wise or not. Them me two 5idm 
to one s& tbe probotion of the ohizm, on the other t h e  useful- 
nem and eficiency of the monrts. Th m: of our Q t h  and marly 
a€ oiv newspaper men recopizo  the delicate position D judge w.xupies-- 

that hi8 p i t i o n  neither nllows him to defend himself phyaicalIy 
(640) mr through the publie p w e  against false and alandemua ehrrgea. 

md t h e  do mi aonaider it m s n l ~ ~  to make BU& &urges-Bud 
no judge ought to object to jwt and fair ci.itici5m bF the prass. 

But respondeat also puts his defense 011 snothar ground; Im sap, 
under oath: “3. Affiant atntes that said publicntion l v a ~  not made 
with inten: to misrspremt this murt 01’ to bring this mart iuto 
contempt and ridieuk’’ 

It ia not for the mrt to judge whetber thia wnB fdao or true; 
the law mads him his own jndgP-hia awn trier-md 8% to bow 
well he did this he will nmwr at anohm bar; we must tako his 
vei-diet, Ex parfa Eggs ,  64 N. C., 203. 

There is e l m  in tbc judgment. 
Error. 

F 
N 

c 
P 

.. 

Q 
(P 
b-8 

0 



.p;g;On of Mr. J& Hak, that the princ.iple laid bwn 
in Rowdrs nnd A k d s  w9& and approved in Sprkrnabs 
cam, is not sound. I am unable to see why n breach of a s  
awned duty to pdornl an act, the purpose of whjch ia 
bo relieve rnentd angnisb, does n& oonz'er a right of u t i ~ n  
upan the same principle that a eirnilp breach of duty c n w  
nwntnl mguiah. I Wish to emphasiea the nece3sity on the 
part of judges b use extreme caution in deh ing  to juriee 
the rango within dieh they am permittad fio move in news-  
ing damages in this class of caseg. In all cases, the o r i g h d  
or primal mu98 o€ the auf€ering must ba diahpbhed from 
&B suffering caused br the brench of duty by the defendnut. 
Ebw far, in prctice, it is possible for jurim to do so must 
mum d o u s  eonsidaration to murk. me entire subject 
ia SO fraught With obcnrity 8nd diffimlb that one may 4 
hesitate to enter upon ita conaideration. I: nota ae an indi- 
cation of the pmgpess being made that mental anoiely is s u b  
stituted for aqu&. TKi caee, like many othere, 
shoaa p s  and inexmsabh negl&nce for whi& the law 
&odd gi~rre bath redreyo and impose p ~ d ~ h e n t .  

M; C.] TALL TERM, 1905. 95 

c. 
N 

+- 
N 

.. 

0 
(D 
c. 
0 

-4 
u 
(D 

Q1 
0 
-1 
-J 

d 
t: 
W 



I- 
ra 

c 
u 
.. 

Y 

E: 
W 



n-. C.] FALL TERM, 1906. 

diction in tbe particular case, his bkim cnnnot be r e v i 0 d  
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NOT FINAL UNTIL TIME EXPIRES TO F I L E  REHEARING 
MOTION AND, IF F I L E D ,  DETERMINED 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

SECOND DISTRICT 

ROBERT JAMES WALKER, 

Petitioner , 

1 

1 
1 

V. ) 
) 

HONORABLE E .  RANDOLPH BENTLEY, ) 
as Circuit Judge of the  T e n t h  ) 
Judicial Circuit, 

1 
Respondent . 1 

Opinion filed August 30, 1995. a 
Petition for Writ of 
Prohibition. 

James Marion Moorman, Public 
Defender, and Howard L. Dimmig, 
11, Assistant: P u b l i c  Defender, 
Bastow, for Petitioner. 

Thomas C .  MacDonald, Jr. of 
Shackleford, Farrior, Stalling5 
& Evans, P . A . ,  T a m p a ,  for 
Respondent. 

LAZZARA, Judge. 

The petitioner 

Case No. 9 5 - 0 1 0 8 4  

Rober t  James Walker, seeks a writ of 

prohibition restraining the  r e s p o n d e n t  circuit j u d g e  from 

exercising jurisdiction in an i n d i r e c t  criminal ccntempt 
i 



proceedinq  initiated to punish him for an alleged violation of a 

domestic violence injunction issued pursuant to section 741.30, a 
Florida Statutes (Supp. 1994). He contends that the  provisions 

of section 7 4 2 . 3 0 ( 8 )  (a), Florida Statutes (Supp.  19941, 

specifically limit the respondent's jurisdiction to the use c:f 

civil contempt to enforce compliance with such an injunction. 

Because t h i s  statute purports to divest the respondent of the 

jurisdiction to u s e  t h e  power of indirect criminal contempt, 

prohibition is t h e  appropriate remedy. See Denartment of Acrric. 

& Consumer Servs. v. Bonanno, 568 So. 2d 2 4  (Fla. 1990). 

Accordingly, w e  have jurisdiction. 

We deny t h e  writ because, as will be discussed, the 

legislature has no authority under t h e  doctrine of the separation 

of powers embodied in article IT, section 3 of the Florida 

Constitution, to limit the jurisdiction of a circuit.court in the 

exercise of its constitutionally inherent power of contempt. 

Furthermore, although w e  construe section 7 4 1 . 3 0 ( 8 )  (a) i n  a 

manner consistent with the constitution, w e  certify t w o  

questions of great public importance regarding its interpretation 

and constitutionality. 

ANALYSIS OF DOMESTIC VIOLENCE LEGISLATION 

In 1984, t h e  legislature substantially revised section 

741.30, Florida Statutes (19831, by creating a simplified, 

expedited procedure  f o r  obtaining from a circuit court an 

injunction for protection a g a i n s t  domestic violence. See Ch. 8 4 -  

a - 2 -  



3 4 3 .  5 10, at 1987-1990, Laws of Fla. (codified at section 

741.30, Fla. Stat. (Supp. 1984)). Such an injunction could now 

"be obtained directly, quickly, without an attorney's help, and 

at little monetary cost." o f f i c e  of S t a t e  Attorney v. Parsotino, 

628 So. 2d 1 0 9 7 ,  1 0 9 9  (Fla. 1 9 9 3 ) .  The legislature also provided 

that t h e  court issuing the injunction was required to enforce 

compliance through "contempt proceedings. 5 741.30 ( 9 )  (a) , Fla. 

S t a t .  ( S u p p +  1984). 

In 1986, t h e  legislature again amended the statute by 

providing that t he  court issuing the injunction Insha l l  enforce" 

compliance through "civil or indirect criminal contempt 

proceedings." See Ch. 86-264, 5 1, at 1 9 7 3 ,  Laws of Fla. 

(codified at 5 7 4 1 . 3 0 ( 9 )  (a), Fla. stat. (Supp. 1 9 8 6 ) ) .  It also 

created a statute which criminalized specifically defined willful 

violations of a domestic injunction and provided that the penalty 

for such a violation was to be in addition to any penalty imposed 

for contempt. See Ch. 86-264, 5 2, at 1974, Laws of Fla. 

(codified at § 741.31, Fla. S t a t .  (Supp. 1986)). 

0 

During the  1994 legislative session, the  legislature again 

revised t h e  statutes relating t o  domestic violence. &e Ch. 9 4 -  

134, 5 5  1-6, at 3 8 4 - 3 9 1 ,  Laws of Fla. The revised statutes took 

effect July 1, 1994, and apply t o  offenses committed on or after 

t h a t  date. See C h .  94-134, 5 3 6 ,  at 4 0 5 ,  L a w s  of Fla. 1 

Because the  basis of  the motion for contempt in this 
case was an incident occurring after July 1, 1994, t h e  revised 
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proceed ing ,  a violation of an injunction for protection a g a i n s t  

domestic violence which is not a criminal violation under S .  

7 4 1 . 3 1 . "  5 741.2902(2) ( g ) ,  Fla. Stat. (Supp. 1994). It 

substantively codified this intent in section 7 4 1 . 3 0 ( 8 )  (a), which 

provides in part that IIEtIhe court shall enforce, through a civil 

contempt proceeding, a violation of an injunction f o r  protection 

which is not a criminal violation under s. 741.31." (Emphasis 

added,) This revision purported to divest the circuit courts Of 

their previous statutory authority to use an indirect criminal 

contempt proceeding as one of the  methods to enforce compliance 

with anv violation of a domestic violence injunction. See 

5 741.30(9) ( a ) ,  Fla, S t a t .  ( 1 9 9 3 )  . 2  

We glean from these revisions the legislature's clear i n t e n t  

0 to prosecute and punish substantive violations of domestic 

violence injunctions through traditional means of criminal 

prosecution in t h e  county courts rather than through t h e  use of 

indirect criminal contempt proceedings by the circuit courts that 

issue the  injunctions. w e  also perceive the legislature's intent 

to limit circuit courts to the use of civil contempt as t h e  means 

of punishing violations that do not fall within the criminal 

' Such legislative action seems curiously ironic in light 
of the expressed intent to treat domestic violence as an affront 
to public law. Traditionally, one of the well-recognized 
purposes of criminal contempt proceedings is "to punish conduct 
offensive to the public in violation of a court order." Adirim 
v. Citv of bciizrni, 348 So,  2d 1226, 1 2 2 7  (Fla. 3d DCA 1977) 
(emphasis ad6ed). 
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ambit of section 7 4 1 . 2 1 .  See In re Report of the Comm'n on 

Family Courts, 646 So. 2d 178, 180 (Fla. 1994). While s u c h  a 

legislative approach to combat an ongoing societal problem may be 

laudable, w e  conclude that to t h e  extent it infringes on the 

time-honored and well-recognized constitutional authority of a 

circuit court to punish by indirect criminal contempt an 

intentional violation of a court o r d e r ,  i t  violates t h e  doctrine 

of the separation of powers embodied in article 11, section 3 of 

the Florida Constitution. Our conclusion is based on the 

following analysis. 

- PRELIMINARY COMMENTS 

We initially note that in In re Repor t ,  t he  Florida Supreme 

Court addressed the "administrative Frankenstein!' created by 

chapter 94-134, pointing out that I t i t  has placed the violation of 

some provisions of domestic injunctions in the jurisdiction of 

the criminal division of county courts while the violations of 

other provisions in the injunction remain in t he  family law 

divisions of the circuit caurts.lf 646 So. 2d at 180. One 

interesting aspect noted by the court was the possibility that 

the circuit court judge who issued t h e  injunction m a y  have to 

appear as a p r o s e c u t i o n  witness in t h e  county court criminal 

proceeding. Significantly, although n o t  addressing the issue, 

the court foresaw that "[a] separati,zn of powers issue exists as 

to whetner the  legislature has the  authority to completely 

eliminate the j u d i c i a l  power of indirect criminal contempt to 

- 6 -  



punish t h o s e  who violate judicial orders." L at n.1. 

The legislature may have foreseen this separation of powers 

problem because, in the  rcccntly concluded 1995 session, it once 

again purported to restore t h e  criminal contempt power to a 

circuit court to enforce a violation of a domestic injunction 

o c c u r r i n g  on or a f t e r  July 1, 1995. Ch. 95-195, 5 5, a t  

1 4 0 0 ,  L a w s  of Fla. Notwithstanding this legislative change of 

mind, however, the separation of powers issue inherent in section 

7 4 1 . 3 0 ( 8 )  (a), Florida Statutes (Supp.  1 9 9 4 1 ,  remains v iab le  for 

offenses, such as petitioner's, occurring between J u l y  1, 1994, 

and July 1, 1995. Accordingly, t h e  doctrine of mootness does not 

preclude us from addressing that issue in this case because our 

decision will n o t  only affect the  rights of the  petitioner, it 

will also affect a significant number of o t h e r  individuals who 

occupy the same status as petitioner, thereby determining a 

question of great public importance in the  realm of a pressing 

social problem. See State v. Kinner, 398 So. 2d 1360 (Fla. 

1981). 

CONTEMPT POWER ANALYSIS 

We begin our substantive analysis by noting that many years  

ago t h e  Florida Supreme Court made it clear that under the power 

vested in the judicial branch of qovernment by article V, 

1 of the Florida Constitution, courts of this state Itare by the  

section 

law protected f rom insult and interference, for the purpose of 

- 7 -  



giving them their due weight and authority in performing their 

judicial functions in t h e  interest of orderly government," - Ex 

p a r t e  Earman, 85 Fla. 297, 3 1 3 ,  9 5  So. 7 5 5 ,  7 6 0  (1923). Thus, it, 

concluded that under our constitutional form of government, t. 2 

judiciary has the "inherent Dower by due course of law to 

appropriately punish by fine or imprisonment or otherwise, any 

contempt that in law constitutes an offense against the authority 

and dignity of a court o r  judicial officer in t he  performance of 

judicial functions. 'I Ir3. (emphasis added) . The court then  

defined the various species of contempt punishable by this 

"inherent power" to be "direct or indirect or constructive, or 

criminal or civil, according to their essential nature." Id. 

the provisions of article V of t h e  Florida Constitution have 

inherent constitutional authority to invoke t h e  power of indirect 

criminal contempt under appropriate circumstances. Of course, in 

invoking this power in t h e  modern era, c o u r t s  must now strictly 

comply with the procedura l  requirements of Florida Rule of 

Criminal Procedure 3.840 governing t h e  prosecution of indirect 

criminal  contempt^,^ as well as scrupulously afford the  alleged 

contemnor t he  full panoply of constitutionally mandated 

protections applicable to criminal proceedings, See ,  e.a., 

See ,  e.a., Giles 11. Renew, 6 3 9  s o .  2d 7 0 1  (Fla. 2d DCA 
1994) (failure to com?ly with r u l e  3.840 fundamental error). m - a -  



International Union, United Mine Workers of America v .  E a c r w e l l ,  

a - U.S. -, 114 S .  C t .  2552, 2 5 5 6 - 2 5 5 7 ,  129 L .  E d .  2d 6 4 2  

(1994); A w O n  v .  S t a t e ,  2 8 4  So.  2d 6 7 3 ,  6 7 7  (Fla. 1 9 7 3 ) .  

The supreme court subsequently observed that the power to 

punish for contempt exists independently of any statutory grant 

of authority as essential to the execution and maintenance of 

j u d i c i a l  authority. Ducksworth v, Bover, 1 2 5  s o .  2 d  8 4 4 ,  8 4 5  

(Fla. 1960); see  also In re Haves, 7 2  Fla. 558,  5 6 8 ,  7 3  So. 363, 

365 (1916) (recognizing inherent power of supreme court, 

independent of statutory authority, to punish for contempt of 

court). The court later determined, in reliance on Earman and 

Ducksworth, that a juvenile court had the  inherent authority to 

invoke its power of indirect criminal contempt to punish a 

juvenile f o r  willful disobedience of its order. R . M . P .  v. Jones, 

419 So. 2d 618, 620 (Fla. 1 9 8 2 1 ,  receded from on other crrounds, 

A . A .  v. Rolle, 6 0 4  So. 2d 813 (Fla. 1992); see  also T . D . L .  v. 

Chinault, 570 So. 2d 1335, 1337 (Fla. 2d DCA 1990), a m r o v e d ,  6 0 4  

So. 2d 813 (Fla. 1992) (inherent power of court to punish for 

contempt n o t  extinguished because offender is a juvenile). 

0 

More important, in S t a t e  ex r e l .  Franks v. C l a r k ,  4 6  S O .  2d 

488 (Fla. 1950), the court made it abundantly clear that because 

the legislature has statutorily conferred the general power of 

contempt on the  j u d i c i a r y  does not mean it h2.s the c3rresponding 

autnority to later withdraw that power. A s  the court stated: 
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We take notice of [section 38.22, Florida 
S t a t u t e s  (1949)] b u t  do n o t  construe it 
inasmuch as we are able to uphold t h e  order 
without t h e  benefit of t he  legislative a c t .  A 
q r a n t  of power t o  a court is tempting b u t  t he  
acknowledgment of it presupposes the  authority 
to withdraw same. 

4 6  So. 2d at 4 8 9 . 4  S e e  a l s o  A , A .  v. Rolle, 6 0 4  So. 2d 8 1 3 ,  820  

(Overton, J., dissenting) (legislature without authority t o  

created circuit: court). 

In view of this analysis, it is readily apparent  that 

although the  legislature at one point purported to vest the 

circuit courts with the  power of  indirect criminal contempt to 

enforce compliance with a domestic violence injunction, its 

attempt to do so constituted mere statutory surplusage because 

such courts already had the inhesent constitutional authority, 

independent of any specific statutory grant, to invoke this power 

for willful disobedience of any of  

therefore ,  that the legislature had no authority at a l a t e r  point 

to withdraw the power of indirect criminal contempt because a 

power the legislature c a n n o t  c o n f e r  in the  first instance cannot 

be taken away. 

see also M.C. Dransfield, Annotation, Leaislative power to 

Abridoe, Limit, Or Requlate power  of Courts w i t h  Respect to 

their orders. ~t follows, 

See S t a t e  ex rel. F r a n k s  V .  clark, 46 s o .  2d 4 8 8 ;  

Tt is obvious from t h e  facts of Clark that the  
petitioner F r a n k s  was adjudged in indirect criminal ConternDt for 
jury tampering and sentenced to a term of incarceration without a 
purge provision. 

-10- 



Contemnts, 121 A . L . R .  215, 216 (1939) (stating gene ra l  rule "that 

t h e  legislature cannot abr idge  or destroy the j u d i c i a l  power to 

punish for contempt, since a power which the legislature does not 

give, it cannot take away."). Accordingly, t h e  respondent's use 

of section 741.30 as the  sole basis for issuing the injunction 

did not limit him to the  use of the species of contempt provided 

for in the statute because, as n o t e d ,  the legislature had no 

authority in the first instance to c o n t r o l  

to be used in enforcing compliance with such an  injunction. 

the type of contempt 

We are aware, however, that early in Florida's history the  

supreme court recognized the legislature's authority, 

protection of personal liberty, to limit and restrict the  

for the 

"omnipot?nt" common law powers of the courts in terms of the 

punishment to be imposed for t h e  class of contempts described as 

punitive in character. Ex Darte Edwards, 11 Fla. 174, 186 

( 1 8 6 7 )  .5 In continuing recognition of this concept, the court, 

relying on Edwards, recent ly  held that IIthe sanctions to be used 

by the  courts in punishing contempt may properly be limited by 

s t a t u t e * "  A . A .  v. Rolle, 604 So. 2d 8 1 3 ,  815 (Fla. 1992) 

(emphasis in original). 

carefully pointed o u t  that the issue to be decided was not the 

In reaching this conclusion, however, it 

Edwards was found  in contempt f o r  violating a temporary 
restraining order  and Incarcerated, s u b j e c t  to a purge provision, 
Fie sough t  a writ of habeas c o r p u s ,  contending that h i s  length of 
imprisonment had exceeded t h e  Lhirty day incarcerative s a n c t i . o n  
then prescribed by the legisl&ture for contempt. 
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inherent power of a court to a d j u d i c a t e  for c o n t e m p t ,  

to what extent t h e  legislature intended the contempt to be 

but how and 

punished. Thus, t he  court continued to adhere to the fundamental 

proposition that courts have inherent power to make a finding of 

contempt. Id. 6 

We construe Edwards and Roll@ to mean that- the  legislature 

has the authority to prescribe the punishment a court may impose 

after it exercises its inherent power of contempt. 

construe them to hold, however, that it has the authority to bar 

the use of the contempt power altogether. We perceive, in thzt 

regard, a substantive difference between the legislature's 

authority to determine the sanctions t o  be imposed f o r  contempt 

We do not 

and vindicate its authority. We conclude, therefore ,  that the 

legislature's authority to restrict the  sanctions which courts 

may impose after a finding of contempt does not give it the 

concomitant authority to completely eliminate the power itself. 

See S t a t e  ex rel. Franks v. Clark, 46 So.  2d 4 8 8 .  

We note that Florida is not alone in espousing this 

fundamental doctrine. Other s t a t e s  with constitutionally created 

A s  previously noted, R o l l e  receded from P, .M.P.  v .  J o n e s ,  
419 S O .  2d 618, but only "to t h e  extent that it may suggest 
conflict with the established principle t h a t  the legislature is 
responsible for determining t h e  punishment for crimes." 6 0 4  So. 
2d a t  8 1 5 ,  n . 7 .  a 
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courts also recognize this concep t .  See, e . a . ,  State e x  rel, 

Oreqon State Bar v. E e n s k e ,  2 4 3  Or. 477, 4 9 5 ,  4 0 7  P .  2d 2 5 0 ,  256 

(Or. 1965) (and cases and authorities cited) (holding that lithe 

power of a constitutionally established court to punish for 

contempt may be r e g u l a t e d  within reasonable bounds by the 

legislature but not to the e x t e n t  that the  courtls power i s  

substantiallv imsaired or destroyed."), cert. denied, 364 U.S. 

943, 86 S .  Ct. 1460, 16 L. Ed. 2d 541 (1966) (emphasis a d d e d ) .  

Significantly, even i n  the federal system, where the inferior 

courts are established by CongressI7 t h e  United States Supreme 

Court r e c e n t l y  reaffirmed that "while  the  exercise of the  

contempt power is subject to reasonable regulation, ' t h e  

attributes which inhere in that power and are inseparable from it 

c a n  neither be ahrocrated no r  rendered  Dracticallv inoDerative. ' I '  

Youns v .  United S t a t e s  ex r e l ,  vuitton 'Fils S . A . ,  481 W.S. 7 8 7 ,  

7 9 9 ,  107 S .  Ct. 2 1 2 4 ,  2 1 3 3 ,  9 5  L. Ed. 2d 740 ( 1 9 8 7 )  (quoting 

0 

Michaelson v. United S t a t e s ,  2 6 6  u . S ,  4 2 ,  66, 45 s .  ct, 18, 20, 

69 LI. Ed. 162 (1924)) (emphasis added)  * 

Finally, the fact that the legislature has created criminal 

sanctions for specifically-defined violations of a domestic 

injunction does not deprive a circuit court of its inherent power 

to punish these same violations by indirect criminal contempt. 

We find support f o r  this conclusion i n  Baumaartner v. Jouahin, 
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105 Fla. 3 3 5 ,  341, 141 So. 1 8 5 ,  rehearina d e n i e d ,  107 Fla. 8 5 8 ,  

143 So. 436 (19311, in which the facts clearly demonstrate t h a t  

the defendant was found in indirect criminal contemnt for jury 

tampering and sentenced to a term of imprisonment. In denying 

t h e  petition f o r  writ of habeas corpus, the court stated: 

The fact, also, that j u r y  tampering is by 
statute (Comp. Gen. Laws 1 9 2 7  5 7483) made an 
indictable offense, f o r  which the  accused may 
be prosecuted criminally, does not depr ive  t h e  
court of its inherent power to punish the 
guilty p a r t y  for contempt, 

however, that g iven  tlhe judicial evolution in the  l a w  since 

imposition of dual punishments in such a factual setting. See 
United S t a t e s  v .  Dixon, - U.S. -, 113  S .  Ct. 2 8 4 9 ,  125 1;- Ed- 

2 d  556 (1993). 

SEPARATION OF POWERS ANALYSIS 

Against this backdrop,  we note the fundamental proposition 

espoused in this s t a t e  that I t i t h e  courts have authority to do 

things that are absolutely essential to the performance of their 

judicial functions[.]''' Makemson v .  Martin C o u n t y ,  491 So. 2d 

1109, 1113 ( F l a .  19861, cert. denied, 479 U.S. 1043, 107 S .  C t .  

908, 9 3  L. Ed. 2 d  8 5 7  (1987) (quoting Rose v. Palm 'Beach Countv ,  

361 So. 2d 135, 137 (Fla. 1978)). A n  essential corollary to the 

preservztion of this judicial authority is the principle that 

"[alny leqislation that hampers judicial action or interferes 
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with the discharge of judicial functions is unconstitutional.'' 

Simmons v.  stat^ , 160 Fla. 6 2 6 ,  6 2 8 ,  36  So. 2d 2 0 7 ,  2 0 8  (Fla. 

1948) (quoting 11 Am. Jur. 908). These precepts have t he i r  

genesis in the doctrine of the separation of powers, which has as 

its goal t h e  preservation of the inherent powers of the three 

branches of government and the prevention of one branch from 

infringing on t h e  powers of the others to the detriment of our 

system of constitutional rule. Daniels v .  State Rd. DeD't, 170 

S o .  22 8 4 6  (Fla. 1964). 

The c i t i z e n s  of t h i s  state have expressly codified this 

doctrine in article 11, s e c t i o n  3 of the Florida Constitution, 

thereby adopting one of t he  doctrine's fundamental prohibitions 

that "no branch may encroach upon the powers of a n o t h e r . "  Chilcs 

v. Children A, B, C ,  D ,  E, and F, 589 So.  2d 2 6 0 ,  2 6 4  (Fla. 

1991). To achieve this constitutional goal of separation of 

governmental powers, t he  courts of this state are charged with 

diligently safeguarding the  powers vested in one branch from 

encroachment by another. Petmer v. P e o D e r ,  66 So. 2d 280 (Fla. 

1 9 5 3 ) .  

Given our analysis of t he  law of contempt in conjunction 

with this constitutional framework, we conclude that the 

legislature's attempt by t he  u s e  of t 5c  word 'Ishall" in section 

7 4 1 . 3 0 ( 8 )  (a), to limit the judiciary's authority to civil 

contempt p r o c e e d i n g s  for the enforcement of domestic violence 

injunctions contravenes article 11, section 3 of t h e  Florida 
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inherent power, historically rooted in our' constitution, to carry 

o u t  the judicial function of punishing by indirect criminal 

contempt an individual who has intentionally v i o l a t e d  an order of 

the court. See B o w e n  v. B Q W ~ I I ,  4 7 1  So. 2d 1274 (Fla. 1985); a 

also Fprnandez v .  Kellner, 55 So. 2d 793 (Fla. 195l)(court's 

power and authority to punish by contempt a willful violation of 

an injunction cannot be questioned), aDDeal dismissed, 3 4 4  U . S .  

802, 7 3  S .  Ct. 4 0 ,  9 7  L .  Ed. 9 2 5  ( 1 9 5 2 ) .  

CONSTITUTIONAL ANALYSIS OF SECTION 7 4 1 . 3 0 ( 8 )  (a), 
FLORIDA STATUTES ( S u p p .  1 9 9 4 )  

s t a t u t o r y  analysis that we are to presume that the  legislature 

intended to enact a constitutionally valid law and tha t  we have a 

duty to interpret a statute so that it withstands constitutional 

scrutiny. E - c r . ,  State v .  Deese, 495 So. 2d 2 8 6  (Fla. 2 d  DCA 

1986). A t  first b l u s h ,  such a task seems insurmountable because 

the legislature has manifested a clear intent within the context 

of the revised statutory scheme to ascribe a mandatory 

connotation to the U S E  of t he  word "shall" in section 

7 4 0 . 3 0 ( 8 )  (a). See,  e,cr. ,  S.R. v .  S t a t e ,  3 4 6  So. 2d 1 0 1 8  (Fla. 

1977). although w e  recognize our duty to give e f f e c t  to Thus, 

t h e  legislature's intent, nevertheless, to uphold t h e  

constitutionality of  the statute, we must l o o k  to the rule of law 
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I 
t he  action of a court in a field of operation where t h e  

legislature has no authority to act, the word is to be 

interpreted as permissive or directory, rather than mandatory. 

Rich v. Rvals,  212 So. 2 d  641 ( F l a .  1968); Simmons, 160 Fla. 6 2 6 ,  

36 So. 2d 2 0 7 .  

In reliance on t h i s  principle, we conclude that the 

legislature's use of the word " s h a l l t 1  in s e c t i o n  7 4 1 . 3 0 ( 8 )  ( a ) ,  

Florida Statutes (Supp. 19941, must be interpreted t o  mean "may" 

and, as such, is merely directory. & State ex r e l .  Harrincrton 

v. Genunq, 3 0 0  So. 2d 271 (Fla. 2d DCA 1974). Given t h i s  

interpretation, we specifically hold t h a t  a circuit court has the 

inherent authority, if it so choclses in its discretion, to 

enforce compliance with a domestic violence injunction issued 

pursuant to s e c t i o n  741.30, Florida Statutes (Supp.  19941, by 

means of an indirect criminal contempt proceeding. We f u r t h e r  

hold that the  f a c t  the  alleged violation of the  injunction may 

also constitute a criminal offense under section 741.31, Florida 

Statutes (Supp. 1994), does not preclude the use of the power of 

indirect criminal contempt. In making this determination, 

however, t he  court must be m i n d f u l  of the implications of the 

Double Jeopardy Clause. See, e , a . ,  Hernandez v. S t a t e ,  624 So. 

2d 7 8 2  (Ela. 2d DCA 1993). 
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CONCLUDING COMMENTS AND CERTIFIED OUESTIONS 

L i k e  the supreme court, we t o o  "recognize the  extreme 

importance of having domestic violence issues addressed in an 

expeditious, efficient, and deliberative manner[] [andl . , . do 

not want these important issues to become bogged down in an 

administrative morass[,]" which may be occurring as a consequence 

of the 1994 statutory revisions. In re Report of Comm'n on 
I 

decision has statewide significance in an area involving how to 

society--violence within t he  domestic context--we certify the  

following questions of great public importance: 

IS THE WORD "SHALE" AS USED IN SECTION 

TO BE INTERPRETED AS MANDATORY RATHER THAP.J A S  
PERMISSIVE OR DIRECTORY? 

7 4 1 . 3 0 ( 8 )  l a )  , FLORIDA STATUTES ( S U P P .  1 9 9 4 ) ,  

IF INTERPRETED AS MANDATORY, 1s SECTION 
7 4 1 . 3 0 ( 8 )  (a), FLORIDA STATUTES (SUPP. 1994) , 
AN UNCONSTITUTIONAL ENCROACHMENT ON THE 
CONTEMPT POWER OF THE JUDICIARY IN VIOLATION 
OF ARTICLE 11, SECTION 3 OF THE FLORIDA 
CONSTITUTION? 

.̂.+ . -  

Petition denied. Questions certified. 

FULMER, J., Concurs specially with opinion. 
ALTZNBERND, A . C . J . ,  Dissents with opinion. 
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FULMER, Judge,  Concurring specially. 

Although I find the reasoning and weight of authority set 

forth in the dissent persuasive, I concur with Judge Lazzara 

because I believe the  statute that we are examining reached too 

far and imposed an impermissible restriction on the inherent 

power of the court. 

If all violations of domestic violence injunctions were 

criminal offenses, I would be inclined to concur with Judge 

Altenbernd  because I agree that the legislature is n o t  bar red  by 

t h e  separation of powers doctrine from substituting one sanction 

available to punish conduct falling within t h e  definition of 

indirect criminal contempt for another. I would also b e  inclined 

to agree that the  courts should defer to the legislative scheme 

0 created by chapter 94-134, Laws of Florida, for dealing with 

domestic violence. A f t e r  all, the  legislature created this 

specialized injunctive relief in response to t he  growing problem 

of domestic violence in OUT communities. ~t is only because of 

the legislature's response to the pleas  for help that the courts 

have become active in addressing the needs of victims and 

families involved in abusive relationships. Both branches of 

government are now working together  to solve this societal 

problem. Nevertheless, even though 1 agree that the  legislative 

branch is b e s t  equipped t o  debate and decide public policy 

issues, I believe the question we a r e  addressing is one of  

separation of powers, not one of public policy. 

-19- 



I am s u r e  that: the  legislature did not intend to create a 

separation of powers question when it amended the statutes 
a 

relating to domestic violence during the 1994 session. 

declaration of intent language set forth in section 7 4 1 . 2 :  

Florida Statutes 

the  amendment was, understandably, on threats and a c t s  0, 

violence. However, the provision that ''indirect criminal 

contempt m a y  no longer be used  to enforce compliance with 

injunctions for protection against domestic violence" applies not 

only to violations that would now be deemed misdemeanor offenses, 

but also to non-criminal violations as well. 

intent is implemented in s e c t i o n  741.30(8)(a), 

The 

, 2 ) ,  

(Supp* 1994), makes it clear that the foc:..s of 

This legislative 

Florida Statutes 

(Supp. 1994), which provides in part that l l [ t ] h e  court shall 

enforce, through a civil contempt proceeding, a violation of an 

injunction for protection which is not a criminal violation under  

s. 741.31." Herein lies the separation of powers problem that 

most Concerns me. 

Domestic violence injunctions are typically o r d e r s  that 

b o t h  command certain acts ( e . g . ,  leave t h e  residence; pay child 

support; attend counseling) as w e 1 1  as forbid others (e.g., have 

no contact of any k i n d  with the petitioner; do not go on or near 

the  residence or place of employment of the petitioner). 

contempt may only be used to coerce compliance with a specific 

directive in a court order. It may not be used to punish past 

Civil 

violations. See Easwell, 114 S .  Ct. 2 5 5 .  Thus, the  only 
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violations of domestic violence injunctions 

by the  use of civil contempt are those where a required a c t  has 

that may be addressed 

not been performed, such as a failure to participate in court- 

ordered counseling. 

Even in those cases where civil contempt could  be lawfully 

used ,  it would rarely provide realistic sanctions. I suspec t  

that few judges would incarcerate a party in order to coerce 

attendance at counseling if t h e  incarceration would Cause a loss 

of employment that would t h e n  result in the termination of: child 

support payments. A civil contempt fine would be u s e f u l  o n l y  if 

it really coerced compliance, Based on my experience as a trial 

judge, I do not believe the imposition of a dcily fine would even 

be available i n  many cases to coerce compliance because most of 

the p a r t i e s  who appear in court for enforcement proceedings have 

a limited ability to pay such a fine and purge themselves of the 

contempt. Of  cou r se ,  if they do not have the  present a b i l i t y  to 

pay the f i n e  imposed, the f i n e  becomes punitive and unlawful. 

Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985). Even in those cases 

where financial ability is Rot a f a c t o r ,  

fines would require t h e  implementation of y e t  another  enforcement 

program that would severely impact the  already burgeoning 

caseloads of the judiciary. 

0 

the use of coercive 

Finally, and perhaps more important, the most common 

violations of domestic violence injunctions are those where 
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prohibited acts are committed and not those where a compelled act 

has not been performed. Civil contempt is not available to 

sanction such violations. A general prohibition against future 

acts ( e . g . ,  have no contact of any kind) does n o t  lend itself to 

enforcement through civil contempt since no single a c t ,  or t h e  

cessation of a single act, can demonstrate compliance and thereby 

operate as the purge that is required in all civil contempt  

coercive sanctions. See Baswell, 114 5 .  Ct, 2552. 

Thus, as a result of t h e  1994 amendments, no sanction is 

available to punish the offender who violates a domestic violence 

injunction by committing a prohibited non-criminal act. 

circuit court, I found that this type of violation was a large 

In the 

and significant class of cases. For example, I saw many par tne r s  

in abusive relationships who were terrified or tormented by 

receiving a greeting card or letter in the mail that would 

otherwise appear harmless or even loving. Even though such 

communication may be prohibited as part of a domestic violence 

injunction, an intentional violation of this provision does n o t  

constitute a criminal offense under the 1994 statute. Therefore, 

no criminal prosecution is available and civil contempt offers no 

sanction to punish this past wrongdoing. B y  removing the 

criminal contempt sanction, 

means of punishing these violations which often signal t h e  

continuation or escalation of abusive behavior. ~liminating the  

the legislature eliminated the only 

ability of the c o u r t  to punish such non-criminal violations with 
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criminal contempt sanctions n o t  only impinges upon t h e  inherent 

power of the court, but a l s o  actually undermines t h e  protective 

purpose of the legislation. This supposedly unintended result 

may be part of the reason that t he  legislature again amended the 

statute in 1995 to restore the courtls use of criminal contempt 

as an available sanction against violations of domestic violence 

injunctions. The recent amendments also add the very types of 

previously non-criminal a c t s  that are so often the  basis of the  

violations to the list of a c t s  that are now deemed a 

a misdemeanor. 

I do appreciate the fact that at common law the contempt 

powers were much more narrow than t he  contempt powers exercised 

in the  courts of modern America. And, I am tempted by Judge 

Altenbernd's suggestion that we should b 2  most cautious about 

invoking our inherent powers to safeguard a contempt power that 

is not expressly recognized in our constitution and that did not 

contempt power of our circuit courts does n o t  derive from the 

legislature, it may not b e  totally removed by the legislature. 

Mlchaelson v. United S t a t e s  ex rel, Chicaqo. St. P a u l ,  

Minneapolis & Omaha Rv., 266 U . S .  42, 45 S. Ct. 18, 69 L .  Ed. 162 

Section 7 4 1 . 3 1 ( 4 )  ( e ) ,  Florida Statutes ( 1 9 9 5 ) ,  now p r o -  
vides that a person who v i o l a t e s  a domestic violence injunction 
by "[tlelephoning, contacting, or otherwise communicating w i t h  
t h e  petitioner directly or indirectly, unless the injunction 
specifically allows indirect contact through a third party" is 
guilty of a misdemeanor of the  first degree. 
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just prescribe "how and to what extent the c o u r t s  m a y  punish 
criminal conduct, including contempt." at 8 1 5 .  Rather, 1 ey 

purport t o  remove the authority of the court to use indirect 

criminal Contempt to punish anv vio la t - ion  of  a domestic violation 

injunction. Therefore, I concur with Judge Lazzara because I 

believe t h e  legislature is without authority to eliminate the 

inherent power of indirect criminal contempt which our 

constitutionally c rea t ed  circuit c o u r t s  possess .  

ALTENBERND, Acting Chief Judge, Dissenting. 

The majority opinion is well researched and persuasively 

presen ted .  

a writ of prohibition. Domestic violence in our homes and on t h e  

streets of our communities is a serious social problem, but it is 

Nevertheless , I would grant this petition and issue 

civil contempt proceedings. 
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one within the overlamins constitutional domain of the legisla- 

ture and the  judiciary. Indirect criminal contempt is not an 

express constitutional power granted to the judiciary, but rather 

an implied power. A s  a result, the courts must honor this unam- 

biguous statute unless the  legislature's action unquestionably 

deprives t he  courts of a contempt power essential to the exis- 

tence of the judicial branch or to the orderly administration of 

justice. I agree that t h e  legislature used poor judgment when it 

revised the enforcement procedures for this statutory injunction. 

Poor judgment is not unconstitutional. During this one-year e x -  

periment, the legislature's enforcement mechanism for misconduct 

outside the courtroom did not deprive the courts of any essential 

power. See In re Robinson, 23 S.E. 453 (N.C. 1895) (upholding 

s t a t u t o r y  limitations on i n d i r e c t  contempt because such power was 

not "absolutely essential" to the judiciary) 

I. A CLEAR INTRUSION INTO AN ESSENTIAL JUDICIAL POWER 
MUST EXIST BEFORE A COURT INVOKES SEPARATION OF 
POWERS AS A SWORD AGAINST THE LEGISLATURE IN A 
DOMAIN SHARED BY BOTH 

A clear violation of the constitutional pro- 
visions dividing the  powers of government 
intc departments should be checked and reme- 
died; but where a reasonable doubt exists as 
to t h e  constitutionality of a statute con- 
ferring power, authority, and duties upon 
officers, t h e  legislative will should be 
enforced by the courts to secure orderly 
government and in deference to the Legisla- 
ture, whose action is presumed to be within 
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its powers, and whose lawmaking discretion 
within its powers is not reviewable by t h e  
courts - 

State 7 . f .  Atlantic Coast L i n e  R . R . ,  5 6  Fla. 617, 4 7  So,  9 6 9  

(1908). See also State v. Johnson, 345 So. 2d 1069 (Fla. 197 ; 

16 Am. Jur. 2d Constitutional Law $5 297-299 ( 1 9 7 9 ) .  

In this case, the legislature did not confer added power to 

county court and limited a power of the circuit court. Even in 

beyond a reasonable doubt .  

Separation of powers is not a doctrine comparable to res 

judicata, resaondeat SuDerior, or o t h e r  well-established rules 

used to determine the outcome of a lawsuit. ~t is a political 

A t  the bottom of our problem lies the 
doctrine of the separation of powers. That 
doctrine embodies cautions Eqains t  tyranny in 
government through undue concentration of 
power. T h e  environment of t he  Constitution, 
the debates at Philadelphia, the writings in 
support of the adoption of t he  Constitution, 
u n i t e  in proof that t h e  true meaning which 
lies behind  'Ithe separation of powers"  is 
fear of the absorption of one of t h e  three 
branches of government by another. As a 
principle of statesmanship the practical 
demands of government preclude its doc- 
trinaire application. The latitude with 
which the  doctrine must be observed in a 
work-a-day world was steadily insisted upon 
by those snrewd men of t he  world who framed 
the  Constitution and by t h e  statesman who be- 
came the  great Chief JusLice.  

-26- 



. . . .  
In a word, we arc dealing with what S i r  

Henry Maine, following Madison, calls a "PO- 
litical doctrine,ll and not a technical rule 
of law. Nor has it been treated by the 
Supreme Court as a technical legal doctrine. 
From the  beqinning that Court has refused to 
draw abstract, analytical lines of separation 
and has recognized necessary areas of inter- 
action. 

Felix Frankfurter & James M. Landis, Power of Conaress Over 

( 1 9 2 4 ) .  

Although Justice Frankfurter was discussing separation of 

powers under the United States Constitution, I see no reason to 

conclude that the Floridians who expressly included separation of 

powers within our state constitution were less shrewd or less  

practical. This constitutional clause serves the major political 

purpose of deterring undue concentration of power in any one 

branch of government. lo A s  discussed by Professor Tr ibe ,  the 

objective is to balance the "independence and integrity of one 

branch" against I' the interdependence without which independence 

can become domination." Laurence H. Tribe, American Constitu- 

tional Law 5 2-2 ( 2 d  ed. 1988), 

Most of the  Florida precedent  discussing separation of 

powers concerns the allocation of power between the legislative 

l o  See also 16 Am. Jur. 2d Constitutional T,aw 5 2 9 6  ( 1 9 7 9 ) ;  
John E. Nowak, et al., Constitutional L,aw 135-37 (2d ed. 1 9 8 3 ) .  
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and executive branches of government. 

trates such a separation of powers dispute, it performs its usual 

when the  judiciary a r b i -  a 
t a s k  of constitutional judicial review. contrast, when t h e  

judiciary invokes the separation of powers doctrine to declare 

that the  legislative or executive branch is powerless to alter a 

judicial function, it performs the same review--but with a v e s t e d  

interest. 

should compel courts to proceed with great caution and conserva- 

tism. 

doubt concerning the constitutionality of legislation that c u r k s  

judicial power, then judges shou ld  defer to the wisdom of the 

elected representatives. 

This conflict of  interest may be unavoidable, but it 

In this political context, if there is any reasonable 

If the  judiciary can honor the p o l i c y  

of the legislature with no substantial harm to its existence or 

operation, then it should not override the duly enacted policy or 

cSange a clear legislative llshalllv into a judicial "may." 

The prevention and  deterrence of domestic violence in places 

other than t h e  courtroom a re  n o t  matters exclusively within the 

powers of either the judicial or legislative branch of govern-  

ment. The overlap of power in this case has several dimensions. 

First, the  legislature created t h e  injunction for protection 

against domestic violence because the existing judicial injunc- 

2 8 -  



Live remedies were too slow and cumbersome to combat this social 

problem. The courts may have alternative nonstatutory theories 

upon which an injunction could be entered in some of these cases, 

allowing for enforcement through indirect crirninfil contempt. But 

if the court's orde r  relies upon a statutory basis for an injunc- 

tion, I see no constitutional reason why the court cannot limit 

its penalties to those mandated by statute. 

Second, the legislature obviously has constitutional author- 

ity to enact statutes defining criminal offenses. The restric- 

tions in chapter 94-134 preven t  problems of double jeopardy.  See 

Dixon, 113 S. Ct. 2 8 4 9 ,  1 2 5  L. Ed. 2d 556; Fierro v, State, 653 

So. 2d 4 4 7  (Fla. 1st DCA 1995); S t a t e  v. Firanda, 644 So. 2 d  342 

(Fla. 2d DCA 1994); Richardson v. Lewis, 639 So. 2d 1098 (Fla. 2d 

DCA 1994); Hernandez ,  6 2 4  So. 2d 782. The 1994 amendments es tab-  

lished first-degree misdemeanors to punish a broad spectrum of 

acts that violate the statutory injunction. l1 There is a 

I' 741.31 Violation of an injunction for protection 
against domestic violence.---A p e r s o n  who willfully 
violates an injunction for protection against domestic 
violence, issued pursuant to s. 7 4 1 , 3 0 ,  by: 

par t i e s  share; 

that the parties share; 

against the petitioner; or 

injunction through an intentional uxlawful threat, 
word, o r  act to do violence to the p~titioner, 
coupled with an apparent ability to do so, and 
through doing some act that creates a well-founded 
fear that such violence is imminent: is guilty of a 

(1) Refusing to vacate t h e  d d e l l i n g  that the  

(2) Returning to tne dwelling or the property 

(3) CommiLting an ac t  of domestic violence 

(4) Committing any other violation of the  
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legitimate concern that a circuit court judge  who exercises in- 

direct criminal contempt authority could bar  a county court judge 

domestic violence injunction should have a criminal record. Such 

a conviction would clearly establish a "prior record" on any sub- 

sequent guidelines scoresheet. 

legislative domain. 

should include more crimes, we should trust the legislature to 

These decisions fall within the  

If i t s  penalty structure is not per fec t  or 

overlaps w i t h  legislative and executive functions. Indirect 
criminal contempt allows a judge  considerable flexibility in 

Occurring outside the  presence of the judge. The judge also 
determines who should be prosecuted, and then  tries, convicts, 

and nunishes. I do not suggest that this combination of 

legislative, executive, and judicial functions is prohibited by 

3 4 5  So.  2d 1069, Nevertheless, if separation of powers is 

misdemeanor of the  first degree,  punishable as 
provided in s .  775.082 or s. 7 7 5 . 0 8 3 .  
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alternative criminal and civil remedies. See Edward M. Dangcl, 

a Contema, 5 4 2 A  (1939). 

111. IN A SEPARATION OF POWERS ANALYSIS, "INHERENT POWERS" 
MUST BE LIMITED TO ESSENTIAL POWERS 

Article V of the Florida Constitution expressly creates many 

judicial functions the  legislature cannot limit or regulate. For  

example, the legislature cannot assume the power given to the 

supreme court in article v ,  section 2, to adopt rules of practice 

and procedure .  See Haven Fed. Sav. & Loan Ass'n v. Kirian, 579 

So. 2d 7 3 0  (Fla. 1991). Likewise, the power to discipline 

lawyers that was deemed a n  inherent contempt power in State ex 

rel. Oreffon S t a t e  B a r  v, Lenske, 407 p . 2 d  2 5 0 ,  is an express 

power in article V,  section 15, of the Florida Constitution. 0 
No constitutional provision expressly gives circuit courts 

the power of indirect criminal contempt. A s  a result, we are 

forced In +,his case to delve into the judiciary's "inherent 

powers.11 With a smile, one might suggest that these are the 

powers that we j udges  would have included in the constitution if 

it had been our j o b  t o - w r i t e  it. Because it was not our j o b ,  we 

should tread even more cautiously when invoking t he  separation of 

powers doctrine to exclude an  inherent power f r o m  legislative 

regulation in an overlapping domain. 
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The phrase "inherent powertt or "inherent judicial power" 

different applications. There are times when courts need t i  

exercise power b u t  can find no express authority in 

or constitution. In these circumstances, courts invoke a ~ .  in- 

herent power "reasonably necessary for the  administratio;. of 

j u s t i c e , "  see, e . q . ,  S t a t e  ex s e l .  G e n t r y  v. Becker, 174 S.W.2d 

181, 183 (140. 1943). The supreme court drew upon this definition 

the  st. t le: 

of "inherent power"  to establish the integrated bar. Petition o f  

F l o r i d a  State Bar Ass'n, 40 So. 2d 9 0 2  (Fla. 1949); S ~ P  a l s o  

State, Dealt of Health & 17,ehab. S e r v s .  17. Hollis, 4 3 9  So. 2d 9 4 7  

(Fla. 1st DCA 1983). I fully agree t h a t  courts have ce r t a in  in- 

herent powers that arise from their very existence as constitu- 

0 t i o n a l  institutions, 

The f a c t  that courts have llreasonably necessarytt  powers im- 

plied in t h e  constitution does not automatically forbid the leg- 

islature from regulating or limiting those implicit powers. See 

e . q . ,  S t a t e  ex r e l .  Robeson v. Orecron State Bar, 632 P , 2 d  1255 

(Or. 1981). A Florida court has t h e  "reasonably necessary" in- 

herent power to sanction for disobedience of its orders, but Itit 

is beyond question that the legisiature has the power to deter- 

mine how and to what exten t  t h e  courts m a y  punish criminal con- 

duct, including contempt." F . . A .  7 . 7 .  i i o l l e ,  604 So. 2d at 815 .  

Thus ,  t h e  issue in this case is n o t  resolved by t h e  Ilreason- 

ab ly  necessary'' d e f i n i t i o n  of "inherent power. Instead, it 
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inVOlVcS a more restrictive definition. 

define !'inherent powers" to include powers that are Ilessentialll 

to the court's existence or to t h e  due administration of justice. 

In re Robinson, 2 3  S . E .  453  (N.C. 1895); Ex Darte Wetzel, 8 So. 

2d 824 (Ala. 1 9 4 2 ) ;  21 C.J.S. Cour ts  5 3 1  (1990). 

scope of the judiciary's ''inherent powers" that should be em- 

ployed when evaluating t he  checks and balances between the  legis- 

lature and the courts, 

find a need to sh ie ld  its inherent powers from duly enacted 

There are  cases t h a t  

This  is the  

The judiciary should rarely, if ever, 

legislation unless the  legislation threatens to undermine t h e  

existence of the court or its due administration of justice. 

am not convinced t h a t  the majority opinion has employed this 

I 

narrower definition of inherent powers. 

The majority opinion admits that t h e  legislature can define 

a penalty for contempt, but apparently rules that the legislature 

cannot eliminate the C O U T ~ ~ S  ability to impose any type of con- 

tempt under  any circumstance, 

legislature cannot eliminate the  court's power to find a direct 

Contempt. I zm not convinced that the  legislature is powerless 

to limit findings of  indirect contempt, at l e a s t  in the con tex t  

of domestic violence injunctions. 

I am inclined to agree that the  

Indirect criminal contempt is 
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contempt "consists in failing to do something ordered to be done 

by a court or j udge  in a civil case for the benefit of the op- 

posing party therein." Id. This i s  in contrast to l l c r i m i n a l l l  

contempt, which is "conduc t  that is directed against the author- 

ity and dignity of a c o u r t  o r  of a j u d g e  acting judicially, as in 

unlawfully assailing or discrediting the authority or dignity of 

t h e  court or j udge  or in doing a duly forbidden act." 

There is no question that these s t a t u t o r y  injunctions n o r -  

mally result in violations. while it can be argued 

that an act of domestic violence is directed against the au tho-  

rity and dignity of the court, such a c t  is normally directed 

against: the opposing p a r t y  for whose benefit the injunction has 

been entered by a judge in a c i v i l  proceeding. 

ceives, at most, a glancing blow in these domestic battles. 

legislature s h o u l d  be authorized to treat such  violations as 

matters of civil contempt because these violations best fit 

within that l ega l  category. 

The judge re -  

The 

Third, the legislature has not eliminated all penalties for 

violations of these statutory orders, Concerning criminal pena l -  

t i e s ,  the legislature has merely determined that these cases 

should be f i l e d  and litigated in a county criminal court and not 

in a circuit c i v i l  court. 

c i r c u i t  j u d g e  simply t o  act as a c o u n t y  judge, 

Bollinner v .  Honorable Geoff rev  D .  Cohpn, 6 5 6  so. 2d 205 ( F l a .  

4th DCA), review disnlssed, No. 85,902 (Fla. July 18, 1995). The 

- 3 5 -  
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court's existence and its dne administration of justice are not 

threatened by a statute that simply moves the proceeding to a 

different room in the courthouse. 

Moreover, the statute does not prevent t h e  use of indirer.:t 

criminal contempt for orders entered in addition to or subsequent 

to the statutory injunction. It does not deprive the court of 

direct criminal contempt for misconduct in the  presence of the 

judge. 

accomplish a particular legislative goal. 

It applies to only one specific order that is designed to 

The legislature did not depr ive  the courts of civil contempt 

remedies. 

underestimated. Equally important, civil coercive fines, as- 

sessed f o r  every day of noncompliance, are still available to 

compel actions required by the statutory injunction. See Hahie 

v .  Habie, 654 So. 2d 1293 (Fla. 4 t h  DCA 1995) .i2 Admittedly, it 

is more difficult to use j a i l  as a sanction in civil contempt, 

particularly for some aspects of these injunctions, but the 

sanction can still be used in appropriate cases .  l3 It is 

difficult for me to accept that when the legislature created new 

The power to impose compensatory fines should  not be 

l3 A t r i a l  judge may be ab le  to jail a spouse who r e f u s e d  
to pzrticipate i n  treatment until the spouse was willing to 
comply. Likewise, a spouse with ability to pay temporary 
support, who re fused  to pay,  could  be jailed until he or she 
complied w i t h  t k e  support provision of the injunction. 
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criminal offenses in county court and preserved a significant 

civil penalty for use by the circuit court, it deprived the  

courts of a constitutionally essential power. 

I recognize t h a t  the supreme court in Rucksworth described 

punishment f o r  contempt as an inherent judicial power. It did sc 

in a case of civil 

tionally eliminate 

contempt of court, 

contempt. If the 

incarceration for 

I find it hard to 

legislature can constitu- 

juveniles who commit direct 

explain how the  legislature 

violates separation of powers by proscribing incarceration f o r  

adults who commit indirect: contempt in this context. A . A .  v. 

Rolle, 6 0 4  So. 2d 813. 

V. 

At t h e  same time that the legislature restricted the circuit 

Court's contempt penalties, it created nonrefundable civil mone- 

tary assessments. The relevant portion of chapter 94-134, Laws 

of Florida, states: 

- f ,UfFf (a)  The court shall enforce, * ,  

thrclugh a civil G L  i l lu  L J "  tzL L k . L  L l l l L l l  G; contempt 
proceedins, a violation of an iniunction for 
protprtion which is not a criminal violation 
under s .  741.31. The court nay enforce t he  
resnondent's ccmpiiance with t h e  iniunction 
bv imrsosincr a monetarv assessment. The clerk 
of the court shall collect and receive s u c h  
assessments. On a monthly basis, t he  clerk 
shall transfer t h e  monevs collected r sursuant  
to this ~ s a  r a a r  a ah to the State Treasu rv for 
deDosit in t h e  Disslaced Homenaker T r u s t  Fund 
established in s .  410.30 & A  C ~ L U ~ ' ~ = T F ? ~ ~ I , I ~ S  L u ~ ~ ~ p !  ' 

. - *  

_ . .  
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The legislature passed this provision based on Johnson v .  Bedna r, 

5 7 3  So.  2d 822 (Fla. 1991), which expressly permits such coercive 

assessments i n  civil contempt. If Bednar is correct, then Judge 

Fulmer's legitimate concerns for t he  effective enforcement of  

these injunctions should not be a major factor in this 

discussion. 

The United Sta tes  Supreme Court's decision in Baawell may 

have implicitly overruled t he  portion of Bednar that authorizes 

these nonrefundable monetary assessments. See Marc Rohr, 

Court determines its viability a f t e r  Baawell. If t h e  supreme 

quoted 1994 amendment would probably be unconstitutional because 

it includes a nonrefundable civil fine. If it declares the 

reason, then presumzrbly the law would return to t h e  pre-amendment 

condition and circuit courts would have indirect criminal 

contempt power.. See Henderson  v. Antonacci, 62 So. 2d 5 (Fla. 

1 9 5 2 ) .  Thus, despite the  extensil-e discussion of separation of 

powers b o t h  in t h e  majority opinion and in t h i s  dissent, the  

supreme court may have the optior, to avoid t h e  separation of 
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powers i s s u e  and reinstate i n d i r e c t  criminal contempt f o r  a much 

simpler reason .  

a 
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