FILE

IN THE SUPREME COURT OF FLORIDA 81D J. WAITE

20 99U

CLERK, SUPREME COURT
By

THE FLORIDA BAR, Ohief Depusty Clerk

complainant,

VSs. Supreme Court Case No. 86,586
K. KRISTINE NOWACKI,

Respondent.

On Petition for Review of
the Report of a Referee

INITIAL BRIEF OF RESPONDENT

K. KRISTINE NOWACKI

1001 S. Ridgewood Avenue
Daytona Beach, Florida 32114
(904) 238-7703

Florida Bar No. 075021

Pro Se

g1




TABLE OF CONTENTS

Page
TABLE OF CONTENTS iueeiirisrnnnnnnnnnnnnnnnnnnnnnnnnnssssnnns i
TABLE OF CITATIONS iuiiininsnnnnnsssssnnnnnnnnnnnnnnnnnnns ii
STATEMENT OF THE CASE AND OF THE FACTS sesvssssssssnsannnnns 1
SUMMARY OF THE ARGUMENT wuuuunnne e s s s s i i i i s s s snnannnnnnns 3
ARGUMENT
COUNT 1 = WILLIAM LUDECKER sssssssnssnsansnsnnsnnsnnnns 7
COUNT ITI - ANN ROGERS ... iivnnneesnnnnnnnsnnnnnnnsnns 14
COUNT IXII - FRANKLIN BURNS .uiiviisniinnesnnnnnnsnnnns 16
COUNT IV - PERRY WHITE civvunneesnnnnnnsnnnnnnnnnnnnns 22
COUNT V = TERESA ARRINGTON :::vrussansannannannnnnnnns 26
RECOMMENDED DISCIPLINARY MEASURES svvcusssscnnsnnnnnss 32
CONCLUSION sinnsnsesnnnssnnnnnnssnnnnnsnnnnnnsnnnnnnsnnnnns 35
CERTIFICATE OF SERVICE ..vuusunnnnnnnnnnnnnnnnnnnnnnnnnnnns 35




TABLE OF CITATIONS

Cases Paqe(s).
In re Ruffalo.

390 U.S. 544_. 88 s.Ct. 1222. 20 L.Ed.2d4 117

(1968 )t an s enranessnsnasansssnsasnssnasnannssnsnnnnsnns 10
The Florida Bar v. Cramer.

643 S0.2d 1069 (Fla. 1994) iuccennncnsnnnnnsnnnnnnnnns 14
The Florida Bar v. Marable,

645 S0.2d 438 (Fla. 1994) . .icvcrurncnennsnananannnnns 18
The Florida Bar v. Vaughn.

608 S0.2d 18 (Fla. 1992).ucvucvcnnsncnnnnannnnannnnns 10
Zauderer V. Office of Disciplinary Counsel of

the Supreme Court of Ohio.

471 U.S. 626. 105 S. Ct. 2265. 85 L.Ed.2d 652

(1985) s s v s nnsnnsnnsnnansonsnnsnnsansnnsnnsnnsnnsnnsns 10
Court Rules
FLA. STANDARDS ForR IMPOSITION OF LAWYER SANCTIONS 8.2 . vuwuus.. 32,33
R. REGULATING FLA+ BAR 3=5.1(D). svurenennnnnnnnnsnsnsnnnnnns 34
R. REGULATING FLA. BAR 3=5.1(b) (1)(C)ruvrurenrannannnnannnns 34
R . REGULATING FLA. BAR 3-7.6(g) (1) (B)evscureanransannnnnnns .12
R. REGULATING FLA. BAR 3=7.6(K)(1)(BA) cuvvesnrnnsnnnsnnnnnnns 11
R . REGULATING FLA. BAR 4=1.2(@)« sveusnsnnnnsnnnnsnnnnnnnns 1/19
R. REGULATING FLA. BAR 4-1.2 CMt.ciuuuncennnnnnnnsnnnns .19, 20
R. REGULATING FLA. BAR 4—1.3. tvuvenrnnnnsnnsnnnnnnnnnns -passim
R. REGULATING FLA. BAR 4-1.4 ...iiiirirnennnnnnsnsnnnnns .passim
R. REGULATING FLA. BAR 4-1.4 (8)ecuseunsennsannsnnnnnns .1,20,26
R. REGULATING FLA. BAR 4=1.4(D). svurunennnnnsnsnsnnnnnnnnnns 31
R. REGULATING FLA. BAR 4=5.1(b). cvuvunrnnsnnnnnnnnnnnnnns 2,21
R. REGULATING FLA. BAR 4=5.1 cmt ... .iiiiniinnnncnnnnnnnnnns 21
R. REGULATING FLA. BAR 4—8.4 (C)euenennnennnnnnsnsnsnnnnnnnnns 1




STATEMENT OF THE CASE AND OF THE FACTS

In 1995 The Florida Bar filed a complaint against
Respondent alleging violations of the Rules of Professional
Conduct i1n her representation of five clients. In regard to
William Ludecker (Count I; Fla. Bar No. 95-31,168(07C)), the
Bar alleged that Respondent violated Rule 4-1.3 by failing
to act with reasonable diligence and promptness 1In
representing a client; and violated Rule 4-1_.4 by failing to
keep a client reasonably informed about the status of a
matter and promptly comply with reasonable requests for
information and failing to explain a matter to the extent
reasonably necessary to permit the client to make informed
decisions regarding the representation. (Bar Complaint at 4,
q 11).

In regard to Ann Rogers [Count 11; Fla. Bar No. 35-
31,421 (07¢)), the Bar alleged that Respondent violated Rule
4-3.4(¢) by engaging in conduct involving dishonesty, fraud,
deceit, or misrepresentation. (Bar Complaint at 5, € 16).

In regard to Franklin Burns [Count 111; Fla. Bar No.
95-31,597 (07¢C)), 1t was alleged that Respondent violated
Rule 4-1.2(a) by failing to abide by a client"s decision
concerning the objectives of representation, and failing to
consult with the client as to the means by which such
objectives are to be pursued; violated Rule 4-1.3 by failing
to act with reasonable diligence and promptness 1iIn
representing a client; violated Rule 4-1.4(a) by failing to

keep a client reasonably informed about the status of a
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matter and promptly comply with reasonable requests for
information; and violated Rule 4-5.1(b) by having direct
supervisory authority over another lawyer and failing to
make reasonable efforts to ensure that the other lawyer
conforms to the Rules of Professional Conduct. (Bar
Complaint at 7-8 9 22).

In Count IV [Fla. Bar No. 95-31,715 (07¢)] and Count V
[Fla. Bar No. 95-31,718 (07C)], the Bar alleged that in
representing Perry White and Teresa Arrington respectively,
Respondent violated Rule 4-1.3 by Tfailing to act with
reasonable diligence and promptness iIn representing a
client; and violated Rule 4-1.4 by failing to keep a client
reasonably informed about the status of a matter and
promptly comply with reasonable requests for information and
failing to explain a matter to the extent reasonably
necessary to permit the client to make iInformed decisions
regarding the representation. (Bar Complaint at 9, q 27; at
11, € 32).

On July 9, 1996, a hearing was held before the
Honorable Bill Parsons, who had been appointed as referee in
the matter. Ann Rogers and Teresa Arrington appeared and
testified, as did Respondent. William Ludecker, Franklin
Burns and Perry White did not testify, although depositions
of Ludecker and White were admitted into evidence. (Tr. 1,
3, 4, 29, 39). The referee issued a report which was entered
on November 18, 1996. In the report, the referee recommended

that Respondent be found guilty of all rule violations as



charged. He also recommended that Respondent be suspended
for no less than 91 days.

Counts 11, 111 and V involved alleged violations during
a period of time when Respondent was undergoing treatment
for breast cancer, including two surgeries and radiation
treatment. During this period of time Respondent was often
not personally available to clients, but she employed
associates who handled most of the routine aspects of her
practice. Counts 11T and V arise out of complaints by
clients who were upset with their 1nability to have personal
access to Respondent during this period of time.

Since the argument iIn regard to each issue i1s highly
fact-specific, the facts pertinent to each count will be

discussed in conjunction with that count.

SUMMARY OF ARGUMENT

1. The record does not support the referee"s finding
that Mr. Ludecker's letters continually requested Respondent
to take action in his case. In only one letter did Mr.
Ludecker unequivocally request that Respondent take any
action. Furthermore, Respondent was not charged in the Bar's
complaint with Tfailure to take action iIn regard to a
settlement after June of 1994. Thus, Respondent was not
provided with sufficient notice of such a violation to
satisfy due process. No findings were made by the referee

which support his conclusion that Respondent failed to keep

Mr. Ludecker i1nformed about the status of his case.




Respondent was not provided with notice that she was charged
with failing to provide Mr. Ludecker with a copy of his
file. The finding is not supported by record evidence and
the lack of notice as to such a charge deprives Respondent
of due process. No findings support the referse's conclusion
that Respondent failed to explain a matter to the extent
reasonably necessary to permit the client to make informed
decisions regarding the representation.

2. The evidence before the referee was not sufficient
to support a finding as to Count 11 that Respondent engaged
In dishonest conduct. The evidence established only that one
paycheck to Ann Rogers bounced, and was later made good, and
that Ms. Rogers was not paid for eight disputed hours iIn her
last week of employment in Respondent®s office. This
evidence was insufficient to establish the element of iIntent
which 1s required for a determination that an attorney has
engaged in dishonest conduct.

3. The factual findings by the referee are in part
not supported by the record. Furthermore, the facts as found
do not support a conclusion that any rule violations
occurred. The record does not support the factual finding
that Respondent knew little about her associate, Mark Kwas.
It does not support the conclusion that Respondent failed to
abide by the client"s decision concerning the objectives of
representation, because the fact that Mr. Kwas was
performing work an the case had no bearing an the objectives

of representation and there was no decision by the client




with which Respondent failed to abide. The fact that work on
the case was performed by an associate does not constitute
part of the "means" by which an objective was to be pursued.
Likewise the fact that Mr. Kwas was performing services did
not of i1tself render those services nondiligent or unprompt,
regardless of the client's expectations regarding who would
be performing those services. There was no basis for
concluding that Respondent failed to keep the client
reasonably informed or to comply with reasonable requests
for information. Apart from Respondent®"s illness, there was
no finding as to any iInformation Respondent fTailed to
provide, and her illness had no bearing on the status of the
case. There was no finding or evidence of requests for
information by the client. There can be no determination of
failure to make reasonable efforts to ensure rule compliance
by a subordinate attorney when there i1s no evidence of a
rule violation by the subordinate, and there iIs no such
evidence here. Furthermore, there was no evidence of efforts
taken by Respondent to ensure conformity to the rules by the
subordinate, so there was no basis for a determination that
those efforts were unreasonable.

4.  Although the referee concluded as to Count 1V that
Respondent failed to act with reasonable diligence and
promptness in representing Mr. Perry White, there are no
findings pertaining to diligence and promptness. The finding
that Respondent failed to consult with Mr. White concerning

the 'serious status of his bankruptcy on his immigration




matter" is contrary to the only evidence presented on the
subject. Respondent did not consult with Mr. White about
this, but candidly told him she did not know the answer to
his questions. The finding that Respondent failed to discuss
the client®s request for a refund is also unsupported. Mr.
White never testified that he asked to speak with Respondent
personally about the request. He did speak with Respondent®s
associate, and was advised that he was not entitled to a
refund.

5. The finding that Respondent told Teresa Arrington
that Ms. Arrington would be charged to come to Respondent®s
office to get a letter of protection is clearly erroneous.
Ms. Arrington's testimony iIn this regard was contradictory
and inherently incredible. Even 1if this testimony is
accepted as true, 1t does not support a conclusion that
Respondent failed to act with diligence and promptness or
that she failed to keep Ms. Arrington reasonably informed
about the status of her case. There was no evidence or
finding as to any request for information by Ms. Arrington.
The conclusion that Respondent failed to comply with such a
request i1s accordingly not supported by the record. The
conclusion that Respondent failed to explain the matter to
Ms. Arrington to the extent reasonably necessary to permit
the client to make an 1i1nformed decision 1s also not
supported by the record. The findings do not identify, nor
could they, any matter which Respondent failed to explain to

Ms. Arrington.




6. Any rule violations which may be found to have
occurred would not warrant a suspension because Respondent's
prior violations did not 1i1nvolve the same or similar
conduct. The vreferee TfTailed to adequately take iInto
consideration the personal crisis in which Respondent had

been 1nvolved in weighing the mitigating factors.

ARGUMENT
COUNT I = WILLIAM LUDECKER

The referee made the following conclusions In respect
to Count I of the Bar's complaint:

I find clear and convincing evidence
that the respondent failed to act with
reasonable diligence and promptness 1in
representing Mr. Ludecker and Tfurther
failed to keep Mr. Ludecker reasanably
informed about the status of his case
and promptly comply with reasonable
requests for information in violation of
R. Regulating The Florida Bar 4-1.3 for
failing to act with reasonable diligence
and promptness In representing a client;
and 4-1.4 for failing to keep a client
reasonably informed about the status of
a matter and promptly comply with
reasonable requests for information and
failing to explain a matter to the
extent reasonably necessary to permit
the client to make i1nformed decisions
regarding the representation.

Mr. Ludecker did not appear before the referee, but his
testimony had been taken in a deposition. Respondent's
representation of Mr. Ludecker began in March of 1994._
(Report of Referee at 2, ¢3). Mr. Ludecker's wife had
commenced an action for dissolution of their marriage. At

the outset of the case Mr. Ludecker did not want a divorce.




(Tr. 21). M. Ludecker had office conferences with
Respondent on March 21 and April 7 of 1994. A tenporary
hearing on the nmatter was held on My 26, 1994.
(Respondent’'s Ex. 25). In June, Respondent conferred with
the wife's counsel about a possible settlenent, but the
parties were unable to cone to terms. (Tr. 146). On June 30
M. Ludecker wote a letter to Respondent conplaining that
his fee was higher than the fee his wife was paying and also
including the statement, in bold letters, "PLEASE CGET THE
MATTER SETTLED. "

On August 9 M. Ludecker wote another letter addressed
to both Respondent and the wfe's counsel stating that M.
Ludecker's daughter, who had been living with the wife, had
found his wife and another man "in a very passionate enbrace
on the floor in front of the TV in our hone.11 He also stated
that his wife had "requested and approved for" his daughter

to nove in with him.?!

He concluded by stating, "This should
go on record with the court and divorce proceedings." A copy
of the letter was also sent by M. Ludecker to the judge in
the case. (Respondent's Ex. 18). At sone point thereafter
M. Ludecker spoke on the tel ephone with Respondent. M.
Ludecker could not renmenber the conversation exactly, but
stated that he asked what they could do about child support

and she replied that they could not do anything about it at

1 M. Ludecker's wife, however, refused to sign an agreement changing
custody. (Ludecker depo. at 14). There is no evidence that M. Ludecker
ever obtained physical or legal custody of the daughter.
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that time. (Tr. 13). A request to have the matter set for
trial was submtted on Septenber 29. (Tr. 145). On Cctober 9
M. Ludecker discharged Respondent.

One of the rule violations which the referee deternm ned
to have been committed was failure to act with reasonabl e
diligence and pronptness in representing M. Ludecker. The
facts specifically found in regard to this conclusion are
that "[tlhe client's letters to the respondent continually
request the respondent to take action in his case" and that
"[tlhe respondent's own sStatenment of services does not
indicate that any further settlenent conferences took place
subsequent to June, 1994...." (Report of Referee at 4, ¢€9).

The record does not support the finding that M.
Ludecker continually requested Respondent to take action in
his case. The overwhelmng majority of the letters sent by
M. Ludecker to Respondent merely provided information which
M. Ludecker apparently perceived to be pertinent to his
case. The June 30 letter did state that he wanted Respondent
to get the case settled. This is the only letter in which he
specifically requested that any action be taken. The August
9 letter stated that "{tlhis should go on record with the
court and divorce proceedings," but M. Ludecker personally
sent a copy of the letter to the judge who had been handling
the case. Thus, it certainly was not an express request for
Respondent to perform any action on his behalf.

The conclusions as to rule violations apparently were

all based on the fact that Respondent's bill to M. Ludecker
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did *not indicate that any further settlenent conferences
took place subsequent to June, 1994...." (Report of Referee
at 4, 1 9). None of the allegations in the Bar's conplaint
put Respondent on notice that the failure to engage in
further settlement conferences after June of 1994 was

considered the basis of a rule violation. ?

Fur t her nor e,
this was not even raised as a possible problemduring the
hearing before the referee. The lack of notice that this
could constitute a rule violation deprived Respondent of the
opportunity to defend against it and accordingly denied her
due process of |aw

Respondent is aware that a referee may properly report
findings of rule violations other than those alleged in the
complaint, but this is so only if the allegations otherw se
put the Respondent on notice that the facts concerning the
unal  eged violation are under scrutiny. See, The Florida Bar
v. Vaughn, 608 so.2d 18 (Fla. 1992). Were the |ack of
notice effectively denies an attorney accused of rule
violations the opportunity to respond, due process isS
violated. See, Zauderer v. Ofice of Disciplinary Counsel of

t he Supreme Court of Ohio, 471 US. 626, 654, 105 S. C.
2265, 85 L.Ed.2d 652 (1985); In re Ruffalo, 390 U S. 544,

2 The conplaint's factual allegations apparently considered by the Bar
to support rule violations were: discussing matters unrelated to M.
Ludecker's divorce during office conferences with him (Conplaint § 4);
appearing at a hearing on M. Ludecker's behalf w thout necessary
docunents (ld. 1 5); failing to return M. Ludecker's telephone calls
(l1d. 1€ 6); failing to adequately respond to M. Ludecker's witten
inquiries concerning his case (ld. 1 7); and failing to provide M.
Ludecker with a copy of the court's order requiring himto pay child
support (ld. T 8).
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551, 88 s. ct. 1222, 20 L.Ed.2d 117 (1968). Here, the
referee in effect noved the goal posts after the hearing had
been conpleted. Respondent was not put on notice of the need
to explain any activity in the case which may not have been
reflected in the billing she submtted to M. Ludecker.

The referee also concluded that Respondent failed to
keep M. Ludecker informed about the status of his case.
None of the factual findings nade by the referee support
this conclusion. Rule 3-7.6(k)(1)(A) of the Rules Regulating
the Florida Bar provides that the referee's report shall
include "a finding of fact as to each item of msconduct of

whi ch the Respondent is charged.... (Enphasi s supplied).
The conplaint alleged that Respondent failed to provide M.
Ludecker with a copy of the circuit court's order requiring
him to pay child support. Respondent disputed this (Tr.
153), and the referee did not make any finding as to this
item. °  The "finding" in paragraph 9 of the report in regard
to failure to keep M. Ludecker reasonably informed about
the status of his case is nothing nore than a pure | egal
concl usi on, and accordingly does not satisfy t he
requirements of Rule 3-7.6(k)(1)(A) that there be a finding
of fact as to each item of alleged m sconduct.

The referee further found that Respondent failed to

conply with reasonable requests for information. The referee

3 Mr. Ludecker testified in his deposition that at some unspecified
point in time he mislaid all of his papers pertaining to the case.
(Ludecker depo. at 36).




did nake a specific finding that M. Ludecker's request for
a copy of his file was never granted by Respondent. The
Bar's conplaint, however, did not allege this asan item of
m sconduct . The  conpl ai nt did allege generally that
Respondent failed to pronptly conply wWth reasonable
requests for information, but did not nention a refusal to
conply with a request for his file. Rule 3-7.6(g)(1)(B)
provides that "[t]he conplaint shal | set forth the
particular act or acts of conduct for which the attorney is
sought to be disciplined." If the Bar intended in its
conplaint to charge Respondent with failing to conply with a
request to provide a copy of the file to M. Ludecker, then
the Bar failed to conply with the foregoing pleading
requirement. In any event, the conplaint failed to put
Respondent on notice that she had to defend against such a
char ge.

In this regard it should be noted that M. Ludecker
never testified that he personally requested Respondent to
provide himwith a copy of the file. His testimny was that
he nmade this request to Respondent's secretary. (Ludecker
depo. at 23). In the absence of any evidence that Respondent
was ever made aware of any such request, the finding
actually made by the referee is unsupported by the record.
In the absence of notice of the need to defend against this
claim, the inposition of discipline on the basis of this
findi ng woul d viol ate Respondent's right to due process of

| aw.




The conplaint also alleged that Respondent failed to
explain a matter to the extent reasonably necessary to
permt the client to make informed decisions regarding the
representation. In his factual findings, the referee did not
make any conclusion that this rule had been viol ated.
(Report of Referee at 4, 9 9). In his "rRule Violations
Found," however, the referee did conclude that Respondent
had violated this rule. There are no factual findings
pertaining to this charge. There is no finding which
identifies any matter which Respondent failed to explain to
M. Ludecker. Furthernmore, there is no finding as to any
decision to be nmade by M. Ludecker which required an
expl anation from Respondent. The findings as to the l|ack of
any indication in the bill as to settlenent conferences
after June of 1994 and of the failure to provide M.
Ludecker with a copy of his file, even assum ng arguendo
that they are otherwise proper, nevertheless could not
support a conclusion that Respondent failed to explain any
matter to the extent necessary to permt M. Ludecker to
make informed decisions regarding the representation. Those
findings are not pertinent to such a charge.

For the foregoing reasons, Respondent was not properly
found guilty of any of the rule violations alleged in regard

to her representation of M. Ludecker.
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COUNT |1 = ANN ROGERS

The referee concluded that Respondent had engaged in
"dishonest conduct” on the basis of two incidents pertaining
to Respondent's enployment of Ms. Rogers as her associate.
The referee's conclusion was as follows:

| find the respondent's conduct in
failing to properly rei nburse M.
Rodgers to her last week of enployment
as well as bouncing a check for her,
whi ch was returned tw ce by the finan-
cial institution; i nvol ved  di shonest
conduct in regard to the R Regul ating
the Florida Bar 4-8.4(c) as charged.

The facts surrounding these incidents are largely
undi sputed. The finding — actually a legal conclusion that
these incidents constituted "dishonest conduct" — cannot be
supported by the record. The first incident chronologically
was Respondent's issuance to M. Rogers of a paycheck which
bounced. Respondent testified that the paycheck bounced
because a client's check she had deposited in her own
account bounced. She believed the paycheck would be honored
at the tinme she wote it. After she was notified by her bank
that the client's check had bounced, she inforned Ms. Rogers
to expect that the paycheck would be returned. (Tr. 96).
This testimony is uncontradicted. It is undisputed that
Respondent nade the check good.

To prove that an attorney engaged in dishonest conduct,
the Bar nust prove the necessary elenent of intent by clear
and convincing evidence. The Florida Bar v. Cramer, 643
So.2d 1069 (Fla. 1994). The referee did not find any intent
on Respondent's part, and the record would not support any
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such finding. Under these circunstances, the referee could
not properly conclude that the bouncing of the check
constituted "dishonest conduct."4

The other event on which the finding of "dishonest
conduct" was based was Respondent's failing to properly
reinburse Ms. Rogers for her last week of enploynment. This
i nvolved nothing nore than a dispute over how many hours M.
Rogers worked during her last week. M. Rogers' |ast day of
enpl oyment for Respondent was February 24, 1995. Ei ghteen
days later, on March 14, 1995, M. Rogers wote a letter to
The Florida Bar conplaining that she had not been paid for
her last week. (Tr. 18, 19). Respondent testified that she
had a question about the nunber of hours M. Rogers clainmed
to have worked that week, and that this was the reason for
the delay. She testified that M. Rogers had taken off the
af ternoons on Wednesday and Thursday of her |ast week and
Respondent did not feel that she should be paid for those
afternoons. (Tr. 97, 98). It also should be noted that in
the first week of March of 1995, during the eighteen-day
Interval between M. Rogers's last day of work and the date
she filed her conplaint wth the Bar, Respondent  was

undergoing her second surgery for breast cancer. (Tr. 116,

“ In his findi ngs the referee observed that the check was returned
twice by Mn. Rogers financial institution. (Report of Referee at 4, {12;
5, 715). Respondent's uncontradicted testinony was that Ms. Rogers told
her this occurred because Ma. Rogers's husband's credit union had a
policy of submtting a check twice before returning it. (Tr. 98).In any
event, this fact has no bearing on Respondent's intent when issuing the
check.
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176). On May 10, 1995 Respondent paid Ms. Rogers for her
| ast week, excluding the disputed afternoons. (Tr. 21, 97-
98).

The referee's finding in this regard apparently was
based solely on Respondent's refusal to pay M. Rogers for
the two disputed afternoons. (Report of Referee at 5, ¢qq 13-
15). The referee did not conclude that Ms. Rogers in fact
worked the disputed afternoons, but instead based his
finding on the conclusion that "it was [Respondent's]
practice to pay Ms. Rogers for time she did not work." (Id.
at 4q14). This amunts to nothing nmore than a routine civil
di spute. It does not cone renotely close to supplying the
requisite intent, by clear and convincing evidence, that is
necessary to conclude an attorney has engaged in "dishonest
conduct."

Respondent should not be branded with the stigma of
having engaged in dishonest conduct on the basis of this

record.

COUNT Il = FRANKLIN E. BURNS

The referee found that Respondent had violated four of
the Rules of Mrofessiomel Q@ondotct iinn Hegr rrepresentationof
Mt. Burns. H's conclusions as to the rule violations were:

| find the respondent guilty of 4-1.2(a)
for failing to abide by a client's deci-
sion concerning the objectives of repre-
sentation and failing to consult with
the client as to the neans by which they
are to be pursued; 4-1.3 for failing to
act with reasonable di i gence and
pronptness in dealing with a client; 4-
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1.4(a) for failing to keep a client rea-
sonably i nfornmed about the status of a
matter and pronptly conmply wth reason-
able requests for information; and 4-
5.1(b) for having direct supervisory
authority over another |awer and fail-
ing to nake reasonable efforts to ensure
that the other |lawer conforns to the
Rul es of Professional Conduct.
(Report of Referee at 6-7, 9€22).

M. Burns did not appear at the hearing and his
deposition was not taken. Nevert hel ess, many of the
essential facts are not in dispute. On January 23, 1995 M.
Burns retained "the law office of attorney K Kristine
Nowacki" to represent himin regard to the filing of a
Chapter 7 bankruptcy. M. Burns met with Respondent
personally at that tine. He and Respondent signed an
enpl oynent agreement which provided that the fee was $350,
the fee being a nonrefundable retainer. (Respondent's Ex.
6). At that tine M. Burns paid Respondent $100. (Tr. 107).
On February 3, 1995 he paid her $250 and on March 6, 1995 he
gave her a check payable to the clerk of the bankruptcy
court for the filing fee. (Tr. 107; Bar Ex. 5). M. Burns
had an appointment to cone to Respondent's office on April
11, 1995 to sign the necessary docunents. The necessary
docunments for the bankruptcy filing had been prepared by
Respondent's  associate. M. Burns refused to sign the
documents Dbecause Respondent was not present, although her
associ ate, Mark Kwas, a nenber of The Florida Bar, was
present. M. Burns wanted to see Respondent personally. At

this time Respondent was in Halifax Hospital undergoing a
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radi ation treatnment for her breast cancer. (Tr. 104). A
di spute devel oped between M. Burns and M. Kwas. In his
conplaint to the Bar, M. Burns apparently contended that
M. Kwas locked him out of the office. M. Burns called the
police in an attenpt to have them nake M. Kwas refund the
fee he had paid.®

The factual findings |eave some uncertainty as to the
preci se acts which were considered to be rule violations
but the conclusions of rule violations apparently were nade
on the basis of t"the respondent's acknow edged |ack of
communication W th her clients regarding her whol esale
del egation of her cases to a new associate, about whom she
apparently knew little about." (Report of Referee at 6,
122).

The record does not support the finding that Respondent
knew little about M. Kwas. It says nothing about how M.
Kwas was hired or the training which Respondent gave to him
The referee's finding apparently was based on Respondent's
statenent that she did not know how long M. Kwas had been
admitted to the Bar at that time, although he had told her
he had worked at the public defender's office for three
years. (Tr. at 114). The Bar, of course, has the burden of
proving rule violations by clear and convincing evidence.

The Florida Bar v. Marable, 645 So.2d 438 (Fla. 1994). The

Respondent testified that M. Kwas did return to M. Burns the noney
order he had given to her office which was payable to the clerk of the
bankruptcy court.
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Bar's conplaint did not allege anything in regard to
Respondent's  know edge, or lack thereof, of M. Egyas'
qualifications. M. Kwas was not called to testify and
Respondent was not asked anything further about the hiring
process or her know edge of M. ERwas' qualifications. Thus,
this part of the referee's finding |lacks evidentiary
support.

Regardless of the extent of Respondent's know edge of
M. Kwas' qualifications, the factual findings made by the
referee  sinmply do not support the findings of rule
violations. In regard to the alleged violation of Rule 4-
1.2(a), the findings no not specifically identify na
decision concerning the objectives of the representation"’
made by the client with which Respondent failed to abide. If
this supposed violation is based on Respondent's delegation
of work on the case to M. Kwas, It is unwarranted. The
"objectives" of representation are "the purposes to be
served by legal representation. " R RGUATING FLA. BR 4-1.2
cmt. In this case the "objectives" of the representation
were the discharge of M. Burns' debts in bankruptcy.
Whet her actions toward these objectives were perforned by an
associ ate rather than Respondent has no bearing on what the
objectives in fact were. It very well may be that M. Burns
wanted to neet wth Respondent rather than M. Kwas, but
this in no sense was the objective of the representation.

Accordingly her failure to abide by this "decision" of M.

Burns cannot form the basis of a violation of Rule 4-1.2(a).
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The referee also concluded that Respondent had violated
Rule 4-1.2(a) by "failing to consult wth the client as to
the neans by which [the objectives] are to be pursued.”
Respondent submits that the neans by which an objective is
to be pursued do not include the identity of the attorney in
the firmwho is to performvarious tasks in the course of
representation. Sonme exanples of "means" are given in the
coment to Rule 4-1.2. These are "technical I|egal and
tactical issues" and texpense to be incurred and concern for
third persons who mght be adversely affected.”" There is no
suggestion that whether work is perfornmed by an associ ate
falls into this category.

The referee also found a violation of Rule 4-1.3 vfor
failing to act with reasonable diligence and pronptness in
dealing with a client." The only finding which relates to
diligence and pronptness is that "[i]t was unacceptable to
M. Burns that the Respondent would not be providing him
timely personal representation...." There is no finding,
however, that Respondent's law office failed to act timely
in any manner whatsoever in regard to the representation of
M. Burns. Thus, this conclusion is unsupported by the
record as well.

The next finding is of aviolation of Rule 4-1.4(a)
nfor failing to keep a client reasonably infornmed about the
status of a matter and pronptly conply with reasonable
requests for information." There is no factual finding that

M. Burns nade any request for information. There cannot be
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a failure to conply with arequest for information if there
is in fact no request for information. Respondent did not
advise her clients of her nedical situation unless they
asked. If they did ask, her associate was instructed to
inform them (Tr. at 115). |If the failure to inform M.
Burns of her medical situation on her own initiative
constitutes a violation of this rule, then Respondent has
Indeed violated the rule. Respondent submts, however, that
"the status of a matter," as that |anguage is used in the
rule, relates to the client's legal situation which is the
subject of the representation — not to an attorney's
medi cal situation, so long as the client's | ega
requirements are being attended to by an attorney enployed
by the firm
The  final violation found in respect to the
representation of M. Burns is of Rule 4-5.1(b) "for having
direct supervisory authority over another |awer and failing
to make reasonable efforts to ensure that the other |awer
confornms to the Rules of Professional Conduct." There was no
finding or evidence that M. Kwas violated any of the Rules
of Professional Conduct. Respondent submits that she cannot
be found to have violated this rule in the absence of a
finding of a rule violation by M. Kwas.
The coments to Rule 4-5.1 state
The neasures required to fulfill
the responsibility prescribed in subdi-
visions (a) and (b) can depend on the
firm's structure and the nature of its
practice. In a small firm I nf or mal

supervision and occasional adnoni tion
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ordinarily mght be sufficient. .o

Firms, whether large or snmall, may also

relg/ on continuing |egal education in

prof essional ethics. :

The Bar had the burden of showing a violation of this rule,
but the record is silent as to the extent of continuing
| egal education, adnonition or other ethical supervision
which M. Kwas received while enployed by Respondent. The
record does show that Respondent was in the office at some
tinmes during her cancer treatment.® Respondent respectfully
suggests that the rule does not require the supervising
attorney to be |ooking over the associate's shoulder at all

tinmes. Thus, this finding is also insupportable.

COUNT |V - PERRY WHTE

The conplaint concerning M. Perry Wite is that
Respondent "fail[ed] to act wth reasonable diligence and
promptness in representing a client" in violation of Rule 4-
1.3 and that she "fail[fed] to keep a client reasonably
i nformed about the status of a matter and pronptly conply
with reasonabl e requests for information and failf[ed] toO
explain a matter to the extent reasonably necessary to
pernmit the client to make informed decisions regarding the
representation” in violation of Rule 4-1.4.

M. Wite did not appear at the hearing. M. Wite
hinself testified by deposition that the only basis of the

6 For exanpl e, Respondent conducted the initial interview with M.
Burns. (Tr. 103).
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complaint he nade was that he did not receive a refund of

the $350 fee he paid to Respondent for her to represent him
in filing for bankruptcy.’  The Attorney  Enploynent

Agreement M. Wiite signed w th Respondent included the
foll owi ng provision:

| understand this is an enploynent
agr eenent retaining | egal services,

which retainer is nonrefundable.
(Respondent's Exhibit 11 at 3). Wite acknow edged that he
had signed the agreement. (Wite Depo. at 12).
The referee's conclusions as to rule violations were as

follows:

| find that the respondent violated Rule
4-1.3 by failing to act with reasonable
diligence and pronptness in representing
M. Wiite and 4-1.4(a) by failing to
keep the client reasonably inforned
about the status of the nmatter and
pronptly comply with reasonable requests
for information and in failing to
explain the matter to the extent rea-
sonably necessary to permt the client
to make infornmed decision regarding the
representation.

(Report of Referee at 10). No finding was nade that the

refusal to refund the fee violated any of the Rules of

T Under questioning by the Bar's counsel, M. \ite testified:

Gkay. And did anyone from Ms. Nowacki or M. Nowacki
hersel f ever tell you at a later date that perhaps you could get
your noney back?

A No.

And that's what your conplaint is about, that she kept

your $350 and did not do any work for you; is that correct?

Yes.
A Anything else?
A No.

(Wiite Depo. at 10).
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Pr of essi onal Conduct . The referee's specific  factual
findings as to charged rule violations were as follows:

| find the respondent's failure to con-
sult with the «client regarding the
serious status of his bankruptcy on his
immgration natter, her failure to dis-
cuss the client's request for a refund
violated rules 4-1.3 and 4-1.4 as
charged.

(Report of Referee at 8, 926).

In regard to the finding pertaining to the inmmgration
matter, M. Wiite testified that he was an illegal alien.
(Wite Depo. at 15). M. Wite's only testinmony whatsoever
pertaining to consultations wth Respondent about the effect
of his inmmgration status on the bankruptcy was as follows:

[Y]ou know, | had sone questions, this
was a couple of days after, regarding ny
| egal status which | called and asked
her and she couldn't answer ny ques-
tions.

| mean, I'm just on the verge of
getting ny green card. | nean, it's on
the table, 7TI'm being truthful, and I
didn't want---

Soneone had told ne if you file
bankruptcy you can't get a green card. |
mean, and 1'm like, it's--1 got my A
number, everything is, you know, in the
hands of immgration, and | didn't want
it to affect it. | didn't want to get to
the table and they say, ®wonh, you filed
bankruptcy. You're not going to get it."

she couldn't answer them questions
for ne.

(Wite Depo. at 16, 17) (enphasis supplied). Thus, according
to M. Wite's own testinony, Respondent did in fact consult
with him about the problem but sinply was not able to
answer his questions. Thus the referee's finding that she
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"failf{ed] to consult with" him is unsupported by the record.
Certainly Respondent should not be faulted for being unable
to provide off-the-cuff answers to questions of this
nature.

M. Wite nmade no claim that he had informed Respondent
of his illegal alien status at the initial consultation when
he paid a fee for a routine bankruptcy. He did not testify
as to what he told Respondent about his immgration status
at the subsequent time he clains to have brought the subject
up.9 He made no claim that after Respondent's response he
asked her to look further into the matter or that she
promised to do so. In any event, by M. \ite's own
testimony the issue soon becane noot because "a coupl e of
days after" he called and "canceled" the bankruptcy. (white
depo. at 16).

The other specific factual finding as to a rule
violation was that Respondent "fail[ed] to discuss the
client's request for a refund." This finding is also
unsupported by the record. M. Wite never even testified
that he asked Respondent herself to discuss the fee refund.
He testified that he called several tines and spoke with a

man in Respondent's office, and was told that he would not

get a refund because the fee was a retainer. (Wite depo. at

8 Mr. Wiite never testified with any nore specificity as to what his
questions were.

’ At the deposition M. Wite was reluctant to discuss his inmgration
status, but finally did so under cross-examnation. (Wite depo. at 15).
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8). There was no evidence that Respondent had personal
know edge of these calls. M. Wite mde no claim that the
man he spoke wth failed to discuss the request for a
refund. M. \Wite sinply did not Iike the answer he
received. This evidence does not support the finding that

Respondent failed to discuss the request for a refund.

COUNT V = TERESA ARRI NGION

This count also involved allegations of violations of

Rules 4-1.3 and 4-1.4(a). The referee's conclusions were:
| find that the respondent violated Rule
4-1.3 by failing to act with reasonable
diligence and pronptness in representing
Ms. Arrington and 4-1.4(a) by failing to
keep Ms. Arrington reasonably informed
about the status of the matter and
pronpt |y conply wth a reasonable
request for information and in failing
to explain the matter to the extent
necessary to permt the client to nake
I nf or med deci si on regarding t he
representation.

(Report of Referee at 10-11).

Two factual bases were given by the referee in support
of these conclusions. One was "that Ms. Arrington had
t el ephoned the Respondentt!'s office many times requesting to
speak with the respondent.” The other was that "M.
Arrington was further displeased because when she telephoned
the Respondent's office to request a letter of protection,
she was told that there would be a charge for her office
visit for this purpose (T 89), and that this conflicted
unacceptably with her previous contingent fee contract wth
the respondent." (Report of Referee at 8-9, 929).
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Respondent's representation of M. Arrington began
about Novenber 18, 1994. M. Arrington wanted to nmake a
claimin a pending class action case regarding breast
implants. On Novenber 18 she and Respondent entered into a
contingent fee agreenent regarding this claim (Respondent's
Ex. 1). Between Decenber 22, 1994 and February 22, 1995 M.
Arrington made 14 phone calls to Respondent's office and
spoke wi th Respondent about three times. The remai ni ng times
she spoke "with her paralegal and with another man" who she
later learned was Respondent's "assistant." (Tr. at 52-53).
On January 31, 1995 Respondent sent M. Arrington a letter
regarding a newsletter she would be receiving pertaining to
the class action and also advised of a claim form which had
to be filled out for the "current disease program." On
February 23, 1995 Respondent sent Ms. Arrington a letter
regarding the filing of clams for nedical expenses. Both of
these letters were signed on Respondent's behalf by
Respondent's associate, Ann Rogers. (Respondent's Ex. 4).

On March 10 and 16, 1995, 12.8 and 1.0 m nute phone
calls were  nade from Respondent's office to M.

Arrington. 1

(Respondent's Ex. 2, 3). On April 28, 1995 M.
Arrington sent Respondent a letter informng her of
di ssatisfaction wth Respondent's services and advising that
she did not want Respondent to represent her further. (Bar's

Ex. 9).

10 Respondent testified that her phone logs indicate she nmade the calls
personal ly. (Tr. 78-79.).
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In regard to the charge of failing to act wth
reasonable diligence and pronptness in violation of Rule 4-
1.3, the findings do not specifically indicate which of the
findings apply to this charge. There is no finding or
evidence that Respondent failed to take any action in regard
to the breast inplant claimin a tinely manner. |f these
findings relate to the alleged failure to return phone
calls, the record is insufficient to support them M.
Arrington was able to speak with Respondent on about three
occasi ons when she called. On other occasions she spoke wth
Respondent's associate. Respondent called M. Arrington on
two occasions in March of 1995. The period in which M.
Arrington placed calls which were not answered to her
satisfaction occurred during the i nterval bet ween
Respondent's two surgeries for breast cancer, a tinme when
Respondent was undergoing radiation treatnents and was
physically unable to carry a full load of work. Yet on
nunerous occasions M. Arrington was able to discuss her
case with an attorney == sonetimes Respondent and sonetimes
her associate. M. Arrington testified that the substance of
her requests during these phone calls was requesting a
letter of protection and wanting to cone over to discuss
sone papers she felt had to be filled out regarding
different diseases she had. She did not testify as to any
other topic of discussion. The foregoing acts cannot support
a conclusion of failing to act with reasonable diligence and

pronptness in representing the client.
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The findings regarding the letter of protection are
clearly erroneous, and in any event, the facts as found do
not support a conclusion of failure to act wth reasonable
diligence and pronptness. Ms. Arrington gave conpletely
contradi ctory testinony regardi ng whet her Respondent ever
told her she would charge her to obtain a letter of
protection. She initially testified that she called
Respondent's office trying to get a letter of protection and
never got any response. She stated this on two occasions.
She also stated that she wanted to go to Respondent's office
to fill out some forms regarding diseases she had, but that
Respondent told her she would have to charge her for

this.’ She later changed her testinmony, however, and

1 Under questioning by the Bar's counsel, Jan Wchrowski, M.
Arrington testified:

Q. And did you ever inquire of Ms. Nowacki as to whether
or hot you could obtain a standard letter of protection --

A | tried that.

Q. -- as in a personal injury case?
A. Yes.

0. You did?

A Yes, | tried, yes.

And | never got any response back from her. I talked
nore to her paralegal. And they gave ne so many runarounds, as the
phone bills here wll show you here -- excuses.

(Tr. at 47:24-48:10). She further testified:

Q. Wat were the reasons for your terminating M.
Nowacki ?
A well, | was displeased with how she handl ed the case.

She did not return ny phone calls. Wen | tried to get the |letter
of protection from her, I got no response.
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stated that Respondent told her she would have to charge her
to get a letter of protection. Her subsequent testinobny in
regard to the disease form was that there would be no charge
for this, but that Respondent told her she did not need to

12

have that done. In view of such contradictions, the Bar

I requested one time, to come over to her office. |
had sone papers that had to be filled out about the different
di seases that | had. And her response to that was, well, you can
come, but I’I1I have to charge you.

Wel'l, from myunderstanding, she was being paid for by
the breast litigation people whenever the court -- whenever it was
settled. | didn't go.

(Tr. at 49:1-12) (enphasis supplied).

12 Under redirect examnation by the Bar's counsel she testified:

0. And in regard to your conversation with M. Nowacki in
regard to filling out certain forns for you --

A uh- huh.

Q. - can you tell that conversation, please?

A. | needed the forms that showed the different diseases
that | have, and | asked her if I could cone over to have that
done.

Q. Ckay. Was this a separate call from the letter of

production [sic]  cal, or at the same time?

A No. This was a separate tine.

Q. kay. Go ahead, please.

A. Yes. And she said | didn't really need that done at
that particular tinme, that, you know, | have already had the
medi cal drawn up, and everything. | just did not need to have

those papers.

Q. And were you told of any charge, possible charges in
regard to those forms?

A. Not at that tine, no mm'am

Q. At another time? At any time?
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failed to carry its burden by clear and convincing evidence,
and the referee's finding was clearly erroneous.

Even if the latter version of M. Arrington's testinmony
Is accepted as true, a dispute over what work was included
within the scope of the contingent fee agreenent and what
had to be paid for by the client could not constitute a
failure to act with reasonable diligence and pronptness.

The facts also do not support a conclusion that
Respondent failed to keep Ms. Arrington reasonably informed
about the status of a matter. The findings do not identify
anything in regard to the status of M. Arrington's case as
to which Respondent failed to keep her inforned. M.
Arrington never testified that any of her calls were
inquiries as to the status of the case. Even if it were to
be assuned that Respondent outright refused to assist M.
Arrington with obtaining a letter of protection or with
preparing the nedical fornms to which Ms. Arrington referred,
this would not constitute a failure to keep her reasonably
i nforned about the status of the case. The letters which
Respondent sent to Ms. Arrington pertained to the status of
the case and in fact kept her reasonably inforned as to it.

By the same token, given the sane assunption, the facts
do not establish a failure to pronptly conply wth

reasonabl e requests for information. There is no finding as

A The only other time | was ever told of another charge
was when | asked to come overto get a letter of protection.

(Tr. 90:5-91:1) (emphasis supplied).
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to any information requested by M. Arrington, nor any
evidence thereof. As was previously discussed in respect to
Count IIl, there can be no failure to conply with a
reasonabl e request for information until there has in fact
been a request for infornation.

Neither the factual findings nor the Rules Violations
Found include a citation to Rule 4-1.4(b), but they conclude
that Respondent failed to explain the matter to the extent
reasonably necessary to permt the client to make an
informed decision regarding the representation. The findings
do not identify, nor could they, any matter which Respondent
failed to explain or any decision by the client which
required nore information than was in fact provided. M.
Arrington never contended that Respondent failed to explain
a letter of protection to her. Her conplaint alternatively
was that Respondent would not talk to her about it or that
in talking to her about it, she wanted to charge her to do
it. Under neither view was an explanation of anything sought

or required.

RECOMMVENDED DI SCI PLI NARY MEASURES

Even if it is assumed that Respondent commtted some of
the violations charged, the recomended discipline is overly
severe and unwarranted. Respondent recogni zes that she
previously has received two reprinands and that this may

properly be considered as an aggravating factor in
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determining the discipline to be inposed. The previous
viol ations, however, did not involve acts at all like those
charged in this proceeding. Accordingly if Respondent is
found to be guilty of any of the acts charged, these would
not constitute the sameor simlar msconduct as previous
vi ol ations. Accordi ngly, under Standard 8. 2, Fl ori da
Standards for Inposing Lawyer Sanctions, suspension is not
the appropriate sanction.?!?

Furthernore the referee failed to accord sufficient
weight to the mtigating factors involved in this case.
Counts 11, 11l and V all involve alleged violations which
occurred during a timefrane when Respondent was under goi ng
a serious nedical and personal crisis. Not only was she
undergoing surgery and radiation treatment for Dbreast
cancer, but she was also having to deal with the fear that
her three-year-old son would end up in an orphanage. Just a
year before that her husband had been diagnosed wth
prostate cancer and had undergone a radical prostatectony.
If both Respondent and her husband were to die, neither had
any famly they could rely on to take care of their child.
This coincided with a bout with depression for which

Respondent required nedication. (Tr. 173-177). Despite her

13 standard 8.2 provi des

8.2 Suspension is appropriate when a |awer has been publicly
reprimanded for the same or simlar conduct and engages in further
simlar acts of nmisconduct that cause injury or potential injury
to a client, the public, the legal system or the profession.

(Enphasis  supplied).
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personal problens, Respondent took reasonable efforts to see
that her clients were properly represented during this tine
period by enploying associates to help her <carry her
casel oad.

Respondent respectfully suggests that in view of the
foregoing factors, any violations which may be determned to
have occurred should be treated as nminor violations.
Respondent recogni zes that msconduct ordinarily my not be
treated as mnor msconduct if the respondent has been dis-
ciplined within the past three years. R ReauwATING FLA. Bar
3-5.1(b)(1)(C). Nevertheless, Rule 3-5.1(b)(1) recognizes
an exception in "uynusual circumstances." Respondent suggests
that the facts of this case present such unusual circum

stances.
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CONCLUSI ON

This case involves a situation of five conplaints
havi ng been made to the Bar regardi ng Respondent within a
relatively short period of time. Qbviously these clients
were dissatisfied. It does not necessarily follow from this,
however, that rule violations by Respondent were the cause
of their dissatisfaction. Respondent submts that when the
record and facts regarding these alleged violations are
subjected to close scrutiny, no rule violations wll be

found.

Respectfully subnitted,

: '
| ol
K. Kristine Nowacki, pro se
1001 South Ridgewood Avenue
Daytona Beach, Florida 32114
(904) 238-7703

Florida Bar No. 075021

CERTI FI CATE OF SERVICE
| BEREBY CERTIFY that a copy of the foregoing Initial
Brief of Respondent was served by US.  nmail on Jan
Wchrowski, Esq., Bar Counsel, The Florida Bar, 880 North
Orange Avenue, Suite 200, Orlando, FL 32801 and John T.
Berry, Staff Counsel, The Florida Bar, 650 Apal achee
Parkway, Tallahassee, FL 32399-2300 this / day of

ifot, Hoully

K. Kristine Nowacki

February, 1997.
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