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STATEMENT OF THE CASE AND FACTS 

The Petitioner, CRISELDA LOPEZ, is the respondent in two (2) 

separate but related cases in which Injunctions for Protection 

Against Repeat Violence have been entered. The Respondent, the 

Honorable E. Randolph Bentley, Circuit Judge has issued Orders to 

Appear and Show Cause Re: Indirect Criminal Contempt in both 

cases. 

On November 21, 1994, Rosa and Blanca Guerra, sisters, each 

filed Petitions for Injunctions Against Repeat Violence. The 

circuit court issued a Temporary Injunction for Protection Against 

Domestic/Repeat Violence in one case and scheduled hearings an both 

petitions for November 30, 1994. After hearing, two Injunctions 

for Protection Against Domestic/Repeat Violence were issued on 

November 30, 1995. 

On December 27 ,  1994, both Rosa and Blanca Guerra filed 

Motions for Contempt. The Honorable E. Randolph Bentley, Circuit 

Judge, entered two Orders to Appear and Show Cause Re: Indirect 

Criminal Contempt on February 15, 1995. Criselda Lopez was ordered 

to appear before the circuit court on March 1, 1995, to show cause 

why she should not be found in indirect criminal contempt of court. 

Said orders also appointed the State Attorney of the Tenth Judicial 

Circuit to serve as prosecuting attorney. 

On March 1, 1995, Criselda Lopez appeared before the court 

without an attorney. She did not request the appointment of 

counsel; and the court scheduled an evidentiary hearing for March 

15, 1995. On March 15, 1995, respondent orally appointed the 
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Public Defender of the Tenth Judicial Circuit to represent Criselda 

Lopez on one case. Both cases were rescheduled for hearing on 

March 19, 1995. 

On March 29, 1 9 9 5 ,  Criselda Lopez again appeared before the 

circuit court--this time with Assistant Public Defender Howard L. 

Dimmig, 11. She executed affidavits of insolvency; and the court 

formally appointed the Public Defender, Tenth Judicial Circuit, on 

both cases. Having objected to the appointment of the Public 

Defender on the grounds that the cases should be civil and not 

criminal in nature, Petitioner stood mute; and the court entered 

pleas on not guilty. Evidentiary hearing was scheduled for April 

26, 1995. 

On April 21, 1995, Petitioner filed a Petition for Writ of 

Prohibition in the Second District Court of Appeal arguing that 

Respondent should be restrained from engaging in any further 

proceedings in the nature of indirect criminal contempt. Petition- 

er arguedthat section 7 8 4 . 0 4 6 ( 9 ) ( a ) ,  Fla. Stat. (Supp. 1994), took 

the power of indirect criminal contempt away from the trial court 

when injunctions for protection against repeat violence are issued 

pursuant to section 784 .046 ,  Fla. Stat. (Supp. 1994). 

On September 13, 1995, the Second District Court of Appeal 

issued an opinion denying the writ. In doing so it relied on its 

opinion in Walker v. Bentlev, No. 95-01084 (Fla. 2d DCA Aug. 30, 

1995) (attached as Appendix B). 
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SUMMARY OF THE ARGUMENT 

Because the Second District Court of Appeal's opinion in this 

case relies on a case presently pending before this Court with two 

certified questions of great importance and because the Second 

District's opinion declares valid a state statute, this Court 

should accept  jurisdiction over t h i s  case. 
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ARGUMENT 

ISSUE I 

WHETHER THE DECISION IN THIS CASE 
INVOLVES CERTIFIED QUESTIONS, PER- 
TAINS TO ISSUES ALREADY PENDING 
BEFORE THIS COURT, AND DECLARES 
VALID A STATE STATUTE? 

The issue in both Ms. Lopez's case and the Walker case is 

whether the legislature statutorily took away the power of the 

trial court to proceed with indirect criminal contempt action when 

an injunction has been issued pursuant to the domestic violence 

statute--S741.30, Fla. Stat. (Supp. 1994)--or the repeat violence 

statute--§784.046, Fla. Stat. (Supp. 1994). The next issue, if the 

first issue is answered in the affirmative, is whether the legisla- 

0 ture can do this without encroaching on the authority of the 

judiciary. Ms. Lopez's case involves the repeat violence statute 

and the Walker case involves the domestic violence statute. 

The Second District Court addressed the Walker case first and 

issued a lengthy opinion on these two issues. It specifically 

found the domestic violence statute valid, but issued the following 

two questions as being of great public importance: 

IS THE WORD "SHALL" AS USED IN SECTION 741.30 
( 8 )  (a), FLORIDA STATUTES (SUPP. 1994), TO BE 
INTERPRETED AS MANDATORY RATHER THAN AS PER- 
MISSIVE OR DIRECTORY? 

IF INTERPRETED AS MANDATORY, IS SECTION 741.30 
( 8 )  (a), FLORIDA STATUTES (SUPP. 1994), AN 
UNCONSTITUTIONAL ENCROACHMENT ON THE CONTEMPT 
POWER OF THE JUDICIARY IN VIOLATION OF ARTICLE 
11, SECTION 3 OF THE FLORIDA CONSTITUTION? 

4 



When it came to Ms. Lopez's case, the Second District noted a 

different statute than the one at issue in Walker was involved; but 

the repeat violence statute (784.046(9)(a)) also seemedto infringe 

on the trial court's criminal contempt powers by using the same 

language as 741.30: "The court shall enforce, through a civil 

contempt proceeding . . . . I '  Thus, the Second District found the trial 

court still had inherent powers of indirect criminal contempt, in 

spite of the statutory language, based on its earlier decision in 

Walker. 

Because the Second District relied on its opinion in Walker, 

it has adopted the same certified questions set forth in the Walker 

opinion. Those same issues are at issue in Ms. Lopez's case. 

Although the court in Ms. Lopez's opinion did not specifically re- 

certify the same questions, the adoption of the Walker opinion 

should act as an adoption of the certified questions; and this 

Court has jurisdiction to take this case under Fla. R .  App. P. 

9.030 (a) (2) ( A )  ( v ) .  In addition, the Walker case is presently 

pending before this Court on these certified questions; and these 

certified questions also apply to Ms. Lopez's case. Walker v. 

Bentlev, Case No. 86,568. This Court may accept jurisdiction on 

Ms. Lopez's case because it has the Walker case pending before it. 

- See Jollie v. State, 405 So. 2d 418 (Fla. 1981). 

@ 

Finally, the Second District's opinion expressly found the 

statute on repeat violence valid when it changed the statutory 

language from "shall" to "may." This Court can also accept 
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jurisdiction of this case based on Fla. R. App. P. 9.030 (a) ( 2 )  

( A )  (i)= 
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CONCLUSION 

Based on the foregoing reasons, arguments, and authorities, 

Petitioner has demonstratedthat the decision in this ca3e involves 

certified questions, has issues which are already pending before 

this Court in another case, and declares valid a state statute. 

This Court should accept jurisdiction in this case. 

7 



I 

APPENDIX 

1. Opinion from Second District in Lopez v. 
Bentlev. 

2. Walker V. Bentley, No. 95-01084 (Fla. 2d 
DCA Aug.  30, 1995) 

PAGE NO. 

A 

B 



NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING 
MOTION ATD, IF FILED, DETERMINED. 

IN TIlE DISTRICT COURT OF APPEAL 

OF FLORIDA 

SECOND DISTRICT 

CRISELDA LOPEZ, 

Petitioner, 

V .  

THE H O N O M L E  E. RANDOLPH 
BENTLEY as Circuit Judae of 
t h e  Tenth  Judicial C i r c u i t ,  

- -  
Respondent .  

Case No. 95-01430 

Opinion filed September 13, 1 9 9 5 .  a 
P e t i t i o n  f o r  W r i t  of 
Prohibition. 

James Marion Moorman, Public 
Defender, and Howard L .  
D i r n m i g ,  11, Assistant Public 
Defender, Bartow, for 
Petitioner . 

Thomas C .  MacDonald, J r . ,  of 
Shackleford, Farsior, 
Stallings & Evans, P . A . ,  
Tampa, for Respondent .  

PARKER, Acting Chief Judge. 

Criselda Lopez filed a p e t i t i o n  f o r  w r i t  of prohibition 

to this court seeking to prohibit the  trial court from proceeding 

w i t h  a hearing in, which Lopez is charged with indirect criminal 



contempt of a court order  entered one month earlier. 

order, styled "Injunction for Protection Against Domestic/Repeat 

Violence, entered pursuant to section 784.046 ( 9 )  (a) , Florida 

S t a t u t e s  (Supp. 1994), en jo ined  Lopez from abusing, thrsatening, 

or harassing the petitioner' named ir, the order. 

this court's opinion in Walker v .  Bent- , N o .  95-01084 (Fla. 2d 

DCA Aug. 30, 1995) and deny the  petition. 

The earlier 

We rely upon 

Walker involved an alleged violation of a domestic 

violence injunction,filed pursuant to section 741.30, Florida 

Statutes (Supp.  19941, which is a statute enacted specifically 

Pursuant to s e c t i o n  7 4 1 . 2 9 0 1 ( 2 ) ,  + -  for domestic vio lence  cases. 

F l o r i d a  Statutes (Sup~. 19941, indirect criminal contempt may no 

longer be used to enfo rce  compliance with injunctions for 

protecticn against domestic v io lence .  Instead, a s t a t e  attorney 

intake system f o r  prosecuting domestic violence by filing 

criminal charges shall be utilized. 

concluded that t he  t r i a l  court has the inherent. power to enforce 

compliance w i t h  section 741.30 by indirect c r i m i n a l  contenpt 

because the legislature h a s  rio a u t h 3 , r i t y  under the doctrine of 

s e p a r a t i o n  of powers to limit: the t r i a l  court's jurisdiction to 

exercise its i n h e r e n t  power of contempt. 

The majority in Walker 

The petitioner's relationship to Lopez, if any, is n o t  
disclosed i n  t he  order. 

- 2 -  



Turning to the s t a t u t e  i n  t h i s  case, section 

784.046(9) (a), Florida Statutes (Supp. 1994) provides for filing 

and hearing procedures for victims of repeat violence. This 

s t a t u t e  provides that the  trial court shall enforce a violation 

of an injunction under this statute through a civil contempt 

proceeding. Unlike section 741.2901(2), there is no legislative 

prohibition against a trial court exercising its i n d i r e c t  

criminal contempt powers to enfclrce an injunction f o r  protection 

against repeat violence under section 784.046(9) (a), Because of 

walker, a trial c o u r t  in this district retains its constitutional 

- inherent powers of indirect criminal contempt under sec t ion  

741.30, even when section 741.2901(2) specifically denies those 

powers to the trial court. clearly if the trial cour t  has those 

inherent: powers to enforce an injunction against domestic 

violence, we conclude that the trial court: has those same 

inherent powers to enforce an injunction for protection against 

repeat violence. 

The petition for writ of prohibition is denied. 

PATTERSON and LAZZARA, JJ . ,  Concur. 

- 3 -  
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7 J 2 .  5 1 0 ,  a t  1 9 8 7 - 1 9 9 0 ,  aws of Fla. (codified at section 

741.30, Fla. S t a t .  (Supp. 1 9 8 4 ) ) -  Such an injunction cou ld  n o w  I 

"be obta ined  directly, quickly, without :  an attorney's help, and 

a t  little monetary c o s t . "  Office of S t a t e  A t t o r n e  ir v. Parroti n o ,  

6 2 8  So. 2d 1097, 1099 (Fla. 1993). The legislature a l s o  provided 

that the  c o u r t  issuing the  injunction was required to enforce 

compliance t h rough  "contempt proceedings ."  5 741.30(9) (a), Fla. 

S t a t .  (Supp. 1984). 

In 1986. t he  legislature again amended the  s t a t u t e  by 

providing t h a t  the  court issuing the injunction "shall enfo rce"  

compliance through "civil o r  i n d i r e c t  criminal c m t e m p t  

proceedings." & Ch. & 6 - 2 6 4 ,  5 1, a t  1973, Laws of F l a .  

(codified at 5 741.30(9) (a), Fla. Sta t ,  (Supp. 1 9 E 5 ) ) .  It also ' created a s t z t u t e  which criminelized specifically defined willful 

violations of a domestic injunction and provided  thzt t h e  penalty 

f o r  such a v i o l a t i o n  K C S  t o  be i n  addition t o  zny penal;-,T imposed 

(codified e t  5 7441.31, F1.z. s t a t .  (supp.  1,086)). 

to dcmesLic t - i o l e n c e .  9 4  - 

134, 5 5  1 - 6 ,  zt 3 8 4 - 3 9 1 ,  Law5 of Fla. The revised s t a t u t e s  took 

effecr J u l y  1, 1554, End a p p l y  t o  o f f enses  corr, .~it ted on o r  a f t e r  

Eecz7Js@ t h e  S ~ 5 i s  of ;he motion fcr contemT;lt in this 



In niaking t h e s e  revisions, the legislature spec i f i ca l ly  

determined t h a t  domestic violence w a s  to "be treated a5 an 

n illegal act r a t h e r  than a private matter ,  and  f o r  that - r  G ~ S O  

d Pct crirninau-gnae r r n ~ r n  1 r be ysed i-n e nforce 

iance with iniunct i o n s  for n rotectio n auai  nstl  domestic 

i n  ir 

comD1 

v i o l e n c e . "  5 7 4 1 . 2 9 0 1 ( 2 )  , Fla. S t a t .  (Supp. 1994) ( rev is iL , l  

underscored). To effectuate this policy change, i t  provided  t h a t  

I t [ t ] h e  s t a t e  attorney i n  each circuit shall adop t  a p r o -  

prosecution policy for a c t s  of domestic violence[]" and that 

~ ~ [ t ] h e  filing, n o n f i l i n g ,  o r  d l v e r s i c n  of criminal chzrges shall 

be determined . . . over the c b j e c t i o n  of t h e  v i c t i r , ,  i f  

necessary. Id. (revision underscored) . The legislature a l s o  

expanded ;he incidents g i v i n g  rise to a criminal prosecution f o r  

violating a domestic v i o l e n c e  in j c lnc t ion  and increased the 

p e n a l t y  f o x  such a v i o l a t i o n  from a misdemeanor of 

deuree  t G  E misdeaezncr 0 2  t h e  first: d e c r e e .  

Lhe seconc3 

Cclnnzre 5 741.31, 

- - 
Y l Z -  S L 6 t .  (1993) b.-;'jtlh 5 7 4 1 . 3 1 ,  =la. S i E t ,  (Susp. 1 9 9 4 ) .  It 

c"-;";l ,l,..-..uA i ~ i o l a t l c r !  ' ~ - : E s  L D  Le ix z S 3 i t i o ~ ,  t o  an)' ' j e z i l t j -  impose2 

e l i r , i n z t e d ,  hoive-\-er, t h e  pro-;ision t h a t  the p e n a l t i -  f o r  suck a 

through car,tem?'i p rocee6 i~ : s .  Id. 

Kit:; respect  t o  the  judiciEry's r o l e  in the  enforcement 
. -  r r o c e s s ,  

cocr: c ~ ~ l d  xax  G Z ~ > T  It  ie3 z fc rce ,  ",-rouch E cl*.fi l  contempt 

t he  legislLture rr,z.n:rested E C ~ E Z T  i n t e n t  that a circuit 

s t a t ; l t G r y  s c h ~ z ~ ~  cp;lies t o  t h e  p z ~ c z s 6 i a g  pzn6inq before the 
r e s p o z d e n t .  

* 4 -  



proceed ing ,  a v i o l a t i o n  of En injunction f o r  p r o t e c t i o n  against 

domestic violence which is not a criminal violation under s. 

741.31." 5 7 4 1 . 2 9 0 2 ( 2 )  (91, F l a .  S t a t .  (Supp. 1 9 9 4 ) -  It 

substantively codified this intent in section 741.30(8)(a), which 

provides  in part that I I [ t ]he court shall, enforce, through a c i v i l  

contempt proceeding, a violation of an injunction for protection 

which is not a criminal violation under s. 741.31." (Emphasis 

added.) This revision purported to divest the circuit c o u r t s  of 

their previous s t a t u t o r y  authority to use an indirect criminal 

contempt: proceeding as one of the methods t o  e n f o r c e  compliance 

with anv v i o l a t i c n  of a domestic v i o l e n c e  injunction. See 

5 731.30(9) (a), Flz. S t a t .  (1993) . 2  

viclel?ce injunctions th rouqh traditional means of criminal 

p r c s s c u t i o n  i n  t h e  c o u n t y  c o u r t s  r a t h e r  t'rian ';kcouch t h e  ~ s e  of 



zrruii o r  section 7 4 1 . 3 1 .  

Famil\* C o u r t s ,  6 4 6  So. 2 d  1 7 8  

l e g i s l a t i v e  approach t o  c o m b  

laudable, we conclude t h a t  t o  

an ongoing societal problem m a y  be 

t h e  cxtcnt  i t  infringes on t h e  

time-honored and well-recognized c o n s t i t u t i o n a l  authority of a 

circuit: c o u r t  to p u n i s h  bY i n d i r e c t  criminal contempt an 

intentional violation of a c o u r t  o r d e r ,  i t  violates t h e  doctrine 

of t h e  s e p a r a t i o n  of  powers embodied i n  a r t i c l e  11, section 2 of 

the Florida C o n s t i t u t i o n .  Our c o n c l u s i o n  is hjased on t h e  

following analysis. 

PR E L: I I< I Nki?  Y C ENT S 

We initially n o t e  tnat in ~n r e  ?.mart , the  Florida Supreme 

Court aedressed t h e  " z d n i n i s t r a t i v e  Frankerstein" created by 

chap~er 9 4 - 1 3 4 ,  poirtinq o u t  t ha t  l a i t  has  p laced  the 1 . i o l a t i o n  of 

sene p r cv i s i on s Of d,?mes tic Injunctions in the j -L r i s d I c t i on 



punish t h o s e  who v i o l a t e  judicial o r d e r s . "  L L  at n.1. 
1 The legislature may have foreseen this separation of powers 

problem because, in t he  recently conclcded  1 9 9 5  session, it once 

again  purported to restore t he  criminal contempt power to a 

c i r c u i t  court to enforce a violation of a domestic injunction - 

occurring on or after J u l y  1, 1995. Ch. 9 5 - 1 9 5 ,  S 5 ,  a t  

1400, Laws of F l a .  Notwithstanding t h i s  legislative change of 

mind, however, t h e  separation of powers issue inherent in s e c t i o n  

741.30(8) (a), Florida S t a t u t e s  (S-~pp. 1994) remains v i a b l e  for 

offenses, s u c h  as petitioner's, o c c u r r i n g  b e t w e e n  July 1, 1994, 

and J u l y  1, 1995. Accordingly, t h e  doctrine of moctness does  n o t  

preclude us fron addressing that issue i n  this case b e c a u s e  our 

decision \,.-ill n o t  only affect the rights of the petitioner, it 

will also affect a significent number of o t h e r  icZividuals who 

occupy t h e  sarrLe s t a t u s  as  petitioner, t h e r e b y  deternininq a 

auo t h e  F l c r i d z  Supreme C 3 ~ r t  nade i t  clezr t h & t  E?naer t h e  power 
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I 
1 

( 1 9 9 4 ) ;  Aaron v. S t a t e ,  2 8 4  So. 2d € 7 3 ,  677 (Fla. 1973). 

The supreme court s u b s e q u e n t l y  observed t h a t  t h e  power to 

punish for contempt exists independently of any s t a t u t o r y  g r a n t  



r 

We take n o L i c e  of [section 3 3 . 2 2 ,  Florida 
S ~ a t u t c s  ( 1 9 4 5 ) J  b u t  do not c o n s t r u e  i t  
inasmuch as we are able to uphold t h e  order 
w i t h o u t  the  bene f i t  of t h e  I c g i s l b t i v c  act. A 
g r a n t  of power L O  a c o u r t  is tempting b u t  t h e  
acknowledgment of i t  presupposes the a u t h o r i t y  
t o  withdraw same. 

A , A .  v ,  Rolle , 604 So. 2d 813, 8 2 0  4 see a l q o  46 S o .  2d at 409. 

(Overton, J . ,  disscnting) 

eliminate i n h e r e n t  power of contempt from constitutionally 

created circuit c o u r t )  . 

( l e g i s l a t u r e  w i t h o u t  authority to 

In v i e w  of this ana l lys i s ,  it is readil;. appa ren t  that 

although t h e  legislature a t  one poinL p u r p o r t e d  L O  vest the 

c i r c u i t  courts with t he  power of indirect criminal contempt to 

enfo rce  compliance with a domestic violence injunction, its 

attempt to do so  c o n s t i t u t e d  mere statutory su rp lusage  because 

such courts a l r eady  had t b e  inherent: constitutional a u t h c r i t j r ,  

ineependznt  of any  specific s ~ ~ t u t o r y  q r z n t ,  to is-.yoke this power 

f o r  ~ i l l i c l  ZisoSsZience of  an:,’ of  

t h e r e f o r z ,  

t k s l r  o r c i e r s .  It f o l l o s : ~ ,  

t h a t  :he l e ; i s l a t - J r e  h2.d 23  Ectksrit;’ h t  a 1 ~ t e r  p o i n r  
- . _ . .  tO G.-it.nSIS?: t he  FO’’.‘S-r c r  I n c l r o c c  cr inir>El  contenpL because 2 

clE::k, 46 s o .  2 5  4 6 8 ;  be caker. E X E S - .  C s t _ E i e  f’: r e l .  :Tzy:L:s -:* 

s e e  a l s c  E . C .  Z r ~ n s r ~ e l d ,  ;,nnota;icn, - -.el-- r s < c ’ z t . ; \ - e  - _ -  pc;u’er to 

_ ,  po‘v.‘~r ~ y . 2  I~~isl?:-:r?z rsnr,ot  c c z f z r  tr. t5-s I I I ~ S ~  j z s ~ z . x c e  cxirio: 

- 

_ .  

- .  ’ +>Ar:<ce, -::,l~, CT ?b:fc;7~1z,)z Fp*+.,+~r rf c 5 7 ; y - z  \:it3 FL,cspect to 



C o r ; t c m n u ,  1 2 1  1'i.L.z. 215, 316 (1935) (stating general r u l e  "that 

the legislature cannot abr idge  or destroy the j u d i c i a l  power to 

punish f o r  contempt, since a power which t h e  legislature does not 

g i v e ,  i t  cannot  take  a w a y . " ) .  Accord ingly ,  the respondent's u s e  

d i d  n o t  l i m i t  h i m  t o  t h e  use of the  species of contempt provided 

for in t h e  s t a t u t e  because, as  noted, t h e  legislature had no 

a u t h o r i t y  i n  the  f i r s t  instance t o  c o n t r o l  the  type of contempt 

t o  be used i n  enforcing compliance with such an injunction. 

We a r e  aware, however, t n z t  earl:- in Florida's history t h e  

supreme c o u r t  r e c o g n i z e d  t h e  legislature's a u t h o r i t y ,  for the  

protection of personal liberty, to limit and res t r ic t  the 

''Omnipot@nt" common law powers of the c o u r t s  i n  term.$ of the 

punishment to be imposed for tne c iass  of contempts described as 

p c n i t i v e  i n  characr,er. E x  ~ z r t e  Z c i w ~ r d s ,  11 Flz. 174, 186 

( 1 E 6 7 )  . '  In continuin3.recocciticn cf this cor.cept, t h e  c o u r t ,  
- 



i n h e r e n t  power of a co~lrt to a C j u d i c a t c  f o r  conterr,>t, but how and 

t o  what e x t e n t  t h e  legislature i n t e n d e d  t h e  contempt to be 

punished. Thus, t h e  court continued to adhere  to t h e  fundamental 

proposition t h a t  courts have i n h e r e n t  power t o  make a finding G f  

contempt. a6 
We c o n s t r u e  Edwards and Rollc t o  mean that: che legislature 

has Lhe authority to prescribe the pur.ishment a c o u r t  may impose 

sfter it exercises its inherent power of contempt. We do not 

c o n s t r u e  them t o  hold, however, t h a t  i t  has t h e  authority to bar 

the use cf the  contempt power altoget:-er. we perceive, i n  t h a t  

regard, a substantive difference between the 1egislLture's 

authority to deternine t h e  sanctions to be imposed for contempt 

and E circuit court's i n 5 e r e n t  constitutional power to determine 

t h e  species of contenpt it chooses t o  use to E n f o r c e  its orders 

and vlr,dicate i t s  z c t h o r i t y .  i4e c o n c l u d e ,  linerefore, C-at t h e  

leqislature'c ~ u t h o r i t l ;  t o  TesLricL L?.? szzctiiclr?~ ~ b i c h  c o u r t s  

mzl~ i ~ p c s e  ~ . f t e r  E z:ndinc ~f c o ~ . t e i ~ ; r ; ~  dDes n o t  ?-ire i t  

conzznitznr ~u thc r l z : . -  tc c c ~ s l ~ t z l l *  ~ ~ : n ~ n z t e  t?+e >oii-er i t s e l f .  
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c o u r t s  also recognize t h i s  c o n c e p t .  See .  c' .c., State e:.: r c l .  

reaOn S t a t e  E a r  v .  L e n s k c ,  2 4 3  Or. 4 7 7 ,  4 9 5 ,  407  P. 2d 2 5 0 .  2 5 6  

(Or. 1965) (and  cases and auLhorities citeci) ( h o l d i n g  t h a t  " the  

power of a constitutionally established c o u r t  LO punish for 

contempt may be regulated w i t h i n  reasonable bounds by t h e  

legislature but n o t  to t h e  e x t e n t  that t h e  courtls p 0 1 . c ) ~  is 

s u b s t a n t i a l l v  imDaired o r  de s t r a v e d . " ) ,  c e r t  . d e n i e d ,  364 U.S. 

943, 8 6  S. Ct. 1 4 6 0 ,  16 1;. Zd. 2d 541 ( 1 9 6 6 )  (emphasis a d d e d ) .  

S i g n i f i c a n t l y ,  even i n  the  federz l  system, where t h c  i n f e r i o r  

c o u r t s  are established by Congress,7 t h e  i l n i t e d  S t a t e s  S'dpreme 

Court recently reaffirmed that "whi le  t h e  exercise of the  

7 9 9  I s .  9 5  L, 

2 3 6  _. 
L' . s . 



3 4 3  So. 4 3 6  (1931), i n  which t h e  facts clearly demonstrate that 

t h e  defendarlC was found in indirrct criminal conternBt for jury 

Lainpering and sentenced to a term of imprisonment. In denyina 

t h e  petition f o r  b::rit of habeas corpus, the court. stated: 

The f a c t ,  also, that jury tampering is by 
s t a t u t e  ( C o m p .  Gen. Laws 1 9 2 7  5 7 4 8 3 )  made an 
indictable offense, for which t h e  accused may 
be prosecuted criminfilly, does not: depr i t r e  t h e  
c o u r t  of i t s  i n h e r e n t  nc ,wer to punish t h e  
guilty p a r t y  f o r  contempt. 

105 F l a .  at 3 4 1 ,  141 So. c t  188 (emphasis Edded) .  Xe recognize, 

however, t h a t  g i v e n  Lhe i u d i c i E l  evolution in t h z  l ~ x  since 

-, 

imposition of dual punishments In such  a f a c t u a l  setting. 

t h e  Double Jeopardy Clause malt noti prohibit t he  

Unite5 S t z t e s  -**, D i x c n ,  - Y.S. -, 113 s .  C L .  2 8 3 9 ,  125 L. Ed. 

2 d  556 ( 1 9 5 3 ) .  



with t h e  discharcc of j u d i c i & l  functions Is unconsritutional." a 
1948) ( q u o t i n g  11 Am. Jur. 9 0 8 ) .  These precepts have t h e i r  

genesis in t h e  d o c t r i n e  of the  separation of powers, which has zs 

its goal the preservation of the  inherent powers of the three 

branches of government and the  prevention of one branch from 

infringing on the powers of the  o t h e r s  t o  t h e  detriment of our 

system of constitution21 rule. Daniels 17. , C t a t ~  Ed. Den't, 1 7 0  

so.  2d 846 (Fla. 3 5 6 4 ) .  

The c i t i z e n s  of this stEte have exgressly codified this 

doctrine in a r t i c l e  11, s e c t i o n  3 of  t h e  Florida C o n s t i t u t i o n ,  

thereby aciopting one  of the doctrice's f u n d a m m t z l  prohibitions 

t ha t  "no  branch may encroach  upon the powers of a n o t h e r . "  Chiles 

v .  Chllci ren -4, E ,  C ,  B ,  E ,  a n d  F, 5 8 9  So. 2 6  2 6 0 ,  2 6 4  (Ela. 

1951). To achieve +nis ccnstitutlos~l $ 0 ~ . 1  of s e p e r e t i o n  of  A -  



would  cons t i  Lute 

inherent power, historically r o o t e d  in our constitution, to carry 

O u t  t h e  j u d i c i a l  f u n c t i G n  of punishing by i n d i r e c t l  c r i m i n z l  

contempt a n  individual who has intention;lly violated an order of 

the  c o u r t .  % gowcn v ,  Enwen, 471 So. 2d 1 2 7 4  ( F l a .  1985); 

a l s o  Fe rnandez  v. Kellner, 5 5  S o .  2d 7 9 3  

power and authority to p u n i s h  by contempt a willful v i o l a t i o n  of 

( F l a .  1951) (court's 

a n  injunction cannot be q u e s t i m e d ) ,  snnezl d i s m i s s e d ,  3 4 4  U . S .  

8 0 2 ,  7 3  S .  C t .  4 0 .  9 7  L .  Ed. 5 2 5  ( 1 9 5 2 ) *  

CONSTITUTIOTJAL PlilAL,YSIS OF SECTION 7 4 1 . 3 0  ( 8 )  ( a ) ,  
FLORID>. ST-C-TUTES ( S U P ? .  1Q94 1 

We are m i n d f u l ,  however, of the basic principle: of 

s t a z u t o r y  analysis t h z t  w e  a r e  to >resume t h z t  t h e  lecislature 

intended to e n i c t  t h a t  

. *  d u t y  t o  i n t e r p r e t  a s t a t u t e  so  that it t . r i t ~ s t z n c s  c c n s t i t l ~ t i o n z l  

It _.- 
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I I 

t h a t  when t h e  legislature uses t h e  word t t s h a l l ' t  in prescridina 

t h e  action of a court in a field of operation where t h e  

legislature has no authority to a c t ,  the  word is to be 

interpreted as permissive o r  directory, r a the r  than  mandatory. 

Rich v. RValS , 212 So. 2d 641 ( F l a .  1968); simmw , 160 Fla. 6 2 6 ,  

36 so. 2d 207 .  

In reliance on t h i s  principle, we conclude that t he  

legislature's u s e  of t h e  word "shall" i n  section 7 4 2 . 3 0 ( 8  (a), 

Florida Statutes (Supp. 19941, must be interpreted t o  mean I t m a y t '  

a n d ,  as such, is merely d i r e c t o r y .  St lz te  ex r e l .  H z r r i n a f . o n  

v ,  Genunq, 300 So. 2d 271 (Fia. 2d DCA 1974). Given this 

interpretation, we specifically hold that a circuit court has  t h e  

inherent authority, if it so cnooses in i t s  discretion, to 

enforce compliance with a domestic violence injunction issued 

pursuan t  to section 741.30, Florida S t a t u t e s  (sup?. 1994) , by 

means of an indirecr criminzll contempt proceedinq. we f u r - , n e r  

hoid thzt the  fact the alleged t - i o l a L i c n  oz' t h e  injunction r a y  

also c o r s t i t u t e  a criminal o f f e n s e  under section 751.21, Florida 

S t a t u t e s  ( S - L ? ~ .  1994), aoes not rrsclu6.e *-be ESE cf the  power  C S  

i n d i r e c :  c r i m i ~ a l  conternqt .  12 r rzkinc ::-.is de :c rz i f i z t io~- .  

however, t h e  c m r t  nust be m i z " , z l  of t h e  i r n g l l c z t i o n s  of t h e  

Double Seopzd;r  Clause. See, e . z . ,  ? e r l s r 2 P z  1.. S t a L e ,  6 2 4  so.  

2 2  Y E 2  ("la, Zd DC.;, 1997.). 



importance of having domcstic violence issues addressed in an 

e x p e d i t i o u s .  efficient, and deliberative manner11 [ and l  . a . do 

not want these important i s sues  t o  become bogged down in an - 

administrative rrmrass 

of t h e  1994 s t a t u t o r y  

Farnil-.r C o u r t q ,  6 4 6  SO 

, I "  which may be occurring as a consequence 

r e v i s i o n s ,  In re P.eDcrt cf Comm'n on 

2d at 1 5 2 .  Accord ing ly ,  because our 

decision has stlatewide significance i n  an area i n v o l v i n g  how to 

s o c i e t y -  -violence w i t h i n  t h e  domestic c o n t e x t -  -we c e r t i f y  the  

following questions of qreat public importance: 

IS TY3 WORD "SHALL" AS USED IN SECTION 
7 4 1 . 3 0 ( 8 )  (z), FLOP,IClk STATUTES ( S U P ? .  1994) I 
TO 32 INTPRP?,ETZD A S  It?,NilATORY ?&THE3 TEXq AS 
PSPJ4I S S I V E  OR DIRZCTC)?.Y? 



FULMZR, J u d a c ,  Concurring specially. 

Although I find t h e  reasoning and weight of authority set: 

f o r t h  in t h e  dissent persuasive, I concur  with Judge Lazzara 

because I believe t h e  s t a t u t e  that: we are examining reached t oo  

far and imposed an impermissible restriction on the  inherent 

power of the court. 

If all violations of domestic violence injunctions w e r e  

criminal offenses, I would be inclined to concur with Judge 

A l t e n b e r n d  because 1 agree  that the legislature is not barred by 

the  separation of powers doctrine f rom substituting one s a c t i o n  

available to punish c o n d u c t  falling within t h e  definiLion of 

indirect criminal ccntempt f o r  another. 

to agree tha t  the courts should defer to the legislative scheme 

created by chapter 54-134, Laws or' Florida, for dealing with 

domestic v io lezce .  After all, the  legislature c r e a t e d  this 

specialized injunctive relief in response t o  t h e  growing problem 

of dGrrtestic violence In our c o m u n l t i e s .  

t h e  legislature's r e sponse  to t h e  plezs f o r  help t h a t  t h e  courts 

have become actl-,re ir! Eder2ssir.T t h e  r,ee.i,~ of  v i c t ims  and 

f a r t i l i e s  1z;rolt-ed in ~ .Sus l . t - e  relationships. 

governaent  a r e  now x o r k i n q  toqether to s o l v e  t h i s  s o c i e t a l  

problerr,. Neverzheless,  even thoucn 1 ~ q r c e  t h a t  t h e  l e g i s l a t i v e  

branch I s  best equiggeci to debate arid Geclce public policy 

iss-Jes, belie-.-€. t ks  q u e s t i o n  i\-e bze  cc~ressinc is one of 

se?crz:L~~ of p o t ~ ~ r ~ ,  nct one c: c - ~ b l i c  p c l i c l - .  

I would a l s o  be inclined 

It, is o n l y  because of  

- . *  
LOLL b ranches  of 

- 
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J. &TI s i i r c  t h a t  the l c q l s l z t c r ~  < i d  riot is i tend t o  criiate a 

s e p a r a t i o n  of powers question when i t  amended t h e  S t a t u t e s  

relating t o  d o m e s t i c  violence d u r i n g  the 1994 session. The 

declaration of i n t e n t  language s e t  f o r t h  in zection 741.25 2 1 ,  

Florida Statutes (Supp.  1994), makes i t  clear t h a t  t he  f o r . s  of 

the amendment w a s ,  u n d e r s t a n d a b l y ,  on threats and acts o 

violence. However, the  provision that: "indirect criminal 

contempt may no longer be used t o  enforce compliance w i t h  

injunctions f o r  protection a g a i n s t  dcrnestic violence" applies n o t  

only to violations that would n o w  be deemed rriisderrreancr offenses, 

b u t  also to non-criminzl violations as well. 

i n t e n t  i s  implemented i n  s e c t i o n  7 4 1 . 3 0 ( E ) ; a ) ,  Florida S t a t u t e s  

This lecislative 

0 (Supp. 19941, which p r o v i d e s  i n  p a r t  that 

en fo rce ,  tnrouGh 5 c i v i l  contempt p roceed inq ,  a v i o i a t i o n  of an 

i n j m c t i o n  f o r  protection xhicn is E O ~  a crimisal -,-ic;z.ticn m5er 

[ t l h e  court shall 



I 
I 

v i o l a t i o n s  of B tions t h a t  mzy be hddressed 

by the use of civil contempt are t hose  where a required a c t  has 1 

not been performed, such as a failure t o  p a r t i c i p a t e  i n  court- I 

o rdered counseling. 

Even in those cases where c i v i l  contempt could be lawfully 

used, it: would rarely provide realistic sanctions. I suspect 

that f e w  judges would incarcerate  a pa r ty  in order to coerce 

attendance at counseling if the incarceration would cause a l o s s  

of employment that would t h e n  r e s u l t  i n  t he  termination of child 

s-dpport payments. A civil contempt fine wculd be z s e f u l  o n l y  i f  

it really coerced compliance. Eased on my experience as a t r i a l  

judge ,  I do n o t  believe the imposition of a daily fine would even 

be available i n  many cases to coerce compliance because most  of 

the parties who appear in C O U Z ~  f o r  enforcement proceedings have 

a limited a S i l l t y  tc pay such E fine En6 p u r ~ e  themselves of t h e  
. -  contemgt. Of course ,  ii ;hell do  r.st > a \ - ~  t h e  presezt  zbility t o  

c 1 -  - , I -  
- *  



prohlbltcd a c t s  E ~ C  com-nit:cd Grid  no^. those \:here a compciled a c t  

h a s  r13t Seen pcrfurmed.  Civil contempt is n o t  available to 

acts ( e . g . ,  have no con tac t  of any k i n d )  does not: lend i t s e l f  t o  

enforcement t h rouah  civil contempt since no single ac t ,  01: t h e  

cessation of a single act, can  demonz t ra t e  compliance and thereby 

operate as t h e  p u r g e  that is r equ i r ed  in 211 civil contempt 

coercive sanctions. a E ~ C J W E ~ ~ ,  11.: S .  C L *  2 5 5 2 .  

Thus,  as a r e s u l t  of t h e  1994 amendments, no sanction is 

available to punish tne offender who v i o l a t e s  a dcrr.estic 7- iolence 

injunction by committing a prohibited non-criminal a c t .  

c i r c u i t  court, I found t h a t  this type of violation w a s  a large 

In t h e  

and signiflccnt c lass  of cases .  FO?: example, I saw many p a r t n e r s  

in Ebusive reletionshiFs who t:'ere terrified o r  tornented by 

receiving 2 Greeting card o r  letter in the  mail t h a t  would 

c t h e r w i s e  e g p e ~ r  L z r r l z s z  01- e-.-en Io-,-inq. z't-er! ~ 3 2 ~ ~ 5  such 



criminal contempL sanctiops n o t  o n l y  impir,ges upon tne inherent; 

power of the c o u r t ,  but: also actually undermines  the protective 

purpose of t h e  legislation. This supposedly u n i n t e n d e d  result 

may be part of the reason that the legislature a g a i n  amended the 

s t a t u t e  in 1995 to restore the  court's use of criminal contempt 

as an available sanction a g a i n s t  v i o l a t i o n s  of domestic violence 

injunctions. The recent amendments a l s o  add the very types of 

previously non-criminal acts t h a t  are so o f t e n  the  basis of t h e  

violations to the l i s t  of ac t s  t h a t  a re  now deemed a 

misdemeanor .  8 

I do  appreciate the fact that at common law t h e  contempt 

powers w e r e  much more nErrow than the contempt  powers exercised 

in the  courts of modern America. And, I am tempted by Judge 

Altenbernd's s u g g e s t i o n  t h a t  we s h o u l d  be most c a a t i o u s  about 

invoking o u r  i f iheren t  powers to safeguard a contempt power t h a t  

is not expressly r e c o g n i z e 8  iz our  constitution and  that did n o t  

ex is t  h t  commm izw.  Nevertheless, becsuse t h e  l n c i r e c t  c r i i n inE1  

contempt Fower of our c l r r 2 F t  c o u r t s  does not d e r i v e  from t h e  



t h e  legislation involved in R o l l c ,  t h e  1994 amendments 20 not 

j u s t  prescribe "how and  t o  what  e x t e n t  the  c o u r t s  may punish 

I 

criminal c o n d u c t ,  includinc c o n t e m p t . "  a t  815.  Rather ,  -eY 

p u r p o r t  t o  remove t h e  authority of the court to use indirect 

Criminal Contempt to punish 

injunction. Therefore, I concur  w i t h  Judge Lazzara because I 

believe t h e  legislzture is without z u t h o r i t y  to eliminate t h e  

inherent power of i n d i r e c t  criminal cantempt v;hich our 

v i o l a t i o n  of 5 domestic v i o l a t i o n  



one within t h e  ove r l a rminz  constitutional domain of t h e  lcgisla- 

t u r e  and t h e  judiciary. I n d i r e c t  criminal contempt is not a n  

express constitutional power granted to the judiciary, but rather 

an implied power. As a result, t he  courts must: honor this unam- 

biguous statute unless the  legislature's action unquestionably 

deprives t h e  courts of a contempt power essential to t he  exis- 

tence of t h e  j u d i c i a l  branch or to t h e  orderly administration of 

justice. I agree that t h e  legislature used poor judgment when it: 

revised t h e  enforcement procedures for this s t a t u t o r y  injunction. 

Poor judgment is not unconstitutional. Durir?? this one-year e x -  

periment, t h e  1eglsla:ure's enforcement mechanism for misconeuct 

outside the  courtroom did not deprive the courts of any essential 

power. In re R A i n s o  n ,  2 3  S.E. 453 (N.C. 1895) (upholding 

s t a t u t o r y  linitations or! indirect contempt because such power w a s  

not i 'Ebso lu te ly  e s s e n t i a l "  to the  judiciary) . 

I. A CLEAR IKTRUSION I h T O  AN ESSEYTIAL JUDICIAL POKSR 
MJST EXIST BEIORE k COURT INVOKES SEPkiUiTION OF 
POWERS AS A SWORD AGAINST TKE LEGISLATURE IN A 
DOXAIN SHARZD 5Y BOTE 



S t a t e  v .  ~ t l a n t i c  Coas t  L i n e  P..?,., 56 Fla. 6 1 7 ,  4 7  SO. 9 6 9  

(1908). See z Is0 s t a t e  v .  Johnson, 3 4 5  So. 2d 1069 (F1 

16 m. J u r .  2d Constitutional Law 5 5  2 9 7 - 2 9 9  (1979). 

In this case,  t h e  legislature did n o t  c o n f e r  added power t o  

county  c o u r t  znd limited a power of t h e  circuit court. Even in 

t h i s  c o n t e x t ,  we should defer t o  t h e  will of t he  legislature u n -  

beyond z reasonable doubt. 

Separa t ion  of powers is not h d o c t r i n e  comparable to 

doctrine Eppllczblc. t o  ~ 1 1  t ' n r e ~  brmches  ~f Government. 



' , )  , .. 

. . . .  
In a word, we a r e  dealing w i t h  what  Sir 

Henry Maine, following Madison, calls a ''PO- 
litical d o c t r i n e , "  and n o t  a t e c h n i c a l  r u l e  
of law.  Nor has i t  been t r ea t ed  by the 
Supreme Court: as a technical legal doctrine. 
From the beginning  t h a t  C o u r t  has refused to 
draw bbstract, analytical lines of separation 
and has recognized necessary areas of i n t e r -  
action. 

Felix Frankfurter & James M. Landis, pn  w e r  of Conares  s Over 

Proce dure i n  criminal Contemnts i n  "Inferior" Federal C o u r t s -  - A  

Studv i n  Sena rat1 'on of powers, 37 Hhrv. L. Rev. 1010, 1012-14 

(1924). 

Although Justice Frankfurter was d i s c u s s i x g  s e p a r a t i o n  of 

powers under t h e  Ufii ted S ta tes  Constitution, I see no yeason to 

conclude t h a t  t he  Floridians who expressly included separation or" 

0 powers w i t h i n  our  s t a t e  c o n s t i t u t i o n  were less shrewd o r  less  

p r i c t i c a l .  

p u r p o s e  of deterrinq undue concentrztion cf power In any one  

~ r z n c h  ~f qovernment.'g As dlscussed k y  z rc= lessc r  T r i b e ,  the 

objecti-iTe i s  t o  bzlance t h e  "independent?: and i n t e c r i t j r  of one 

b ~ a n c h ' ~  aga lns t l  It  ti?? i n t e r a e p e n d e n c e  v.-i t h o u t  which independence 

- r i b E  *y",e--z C2.T: ?Tr,S t i tL - c a  Seccine & s m i n c t i o s .  'I LaL r fnce  .-.. _ _  

T h i s  constitutional c lause  serves the  mzjor political 

+. 

tiozal :zk: 5 2 - 2  (212  e 6 .  1986). 

blost of t h e  Floriciz Freceden t  i i s c u s s i n c  s e p z r z t l a n  of 

pcs:srs cancerzs ;he z . l l oca t ion  of  ?OWG.T k2:c;een ~ ? i g  l e g i s l a t i \ - E  
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and c:.:ccctl~:c brtnckcs of cz\7err;men:. Xhcn tile j u d i c i a r y  a r b l  + 

t r a t c s  s u c h  a s e p a r a t i o n  of powers dispute, i t  performs its usual 

t a s k  of c o n s t i L u t i o n a 1  judicial review.  ~y c o n t r a s t ,  when t;he 

judiciar-:' invokes t h e  separation of p 

thar. t h e  legislative or executive branch is powerless to alter a 

j u d i c i a l  function, it performs t h e  same review--hut w i t h  a vested 

interest. This  conflict of interest may be unavoidable, b u t  it 

s h o u l d  compel c o u r t s  t o  proceed v;;ith g rea t  caution and conserva- 

tism. I n  t h i s  political c o n t e x t ,  if there is any reasonable 

doubL concerning the cons t i t c : iona l i t ;T  of l e g i s l a t i o n  t h a t  curbs 

j L d i c i a l  power,  t hen  judges should defe r  t o  the  wisdom of the 

elected representatives. If t h e  judiciary can honor the policy 

of the legislztuxe w i t h  no  substsntiEl harm t o  i t s  existence o r  

operE:ion, t hen  It shou ld  n o t  o v e r r i d e  the d u l y  enacted p o l i c y  or 

chrnge E c l e E r  le5isl~:ive "s'ricll" i n t o  ii judicisl "maq-. 'I 



. _  . _  

Live remedies were LOO s l o w  m d  cumbersomc to combat t h i s  social Live remedies were LOO s l o w  m d  cumbersomc to combat t h i s  social 

problem. The courts may have alternative n o n s t a t u t o r y  theories 

upon which an  i n j u n c t i o n  c o u l d  be entered i n  some of these  cases, 

allowing f o r  enforcement t h rough  indirect criminal contempt. But 

if the C O U T L ~ S  orde r  relies upon a s t a t u t o r y  basis f o r  an injunc- 

tion, 1 see no c o n s t i t u t i o n a l  reason why t h e  court cannot limit 

its p e n a l t i e s  t o  t h o s e  mandated by s t a t u t e .  

Second,  the legislature obviously has c o n s t i t u t i o n a l  a u t h o r -  

ity t o  e n a c t  statutes defining criminal offenses. The restric- 

t i o n s  in chapter  94-134 prevent problems of double j eopardy .  

Dixon,  113 S .  C t .  2 8 4 9 ,  1 2 5  L. Ed. 2d 5 5 6 ;  Fierro 17. St a t e ,  6 5 3  

So. 2d 4 4 7  (Fla. 1st DCA 1 9 9 5 ) ;  , 644 So. 2d 342  

(Fla. 2d DCA 1994); Richar v . wis, 639 So. 2d 1098 (Fla. 2d 

DCA 1994); S e r n a n d e z ,  6 2 4  l l y l d  7 : ; .  The 1994 zmendments es tab-  

lished firEt-degree misdemeenors to punish a brozd spectrum or’ 

a c t s  t h a t  xr io lz te  tne starutor57 injuncLion.-- ?here is a - 1  

C 
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from subsequently p u n i s h i n g  t h e  misdemeanor. The legislatare has 

decide 

domestic violence injunction should  have a criminal record. 

person  whose conduct is a scrious v i o l a t i o n  of a 

Such 
I 
l 

a conviction would clearly estzblish a "prior record" on any sub- 

s e q u e n t  guidelines scoresheet. These decisions fall within -he 

legislative domain. If i t s  penalty structure is not perfcct or 

should i n c l u d e  more crimes, we shc:ild trust the legislature to 

change it. 

Third, the  judicial concept of i n d i r e c t  criminal contemnt 

overlaps w i t h  legislative End executive functions. Indirect 

criminal contempt al lows a judge considereble f l e x i b i l i t y  i n  

6ecidin: t h e  elements of an cffer.,ce z.gair?st a v i c t i m  for scts 

o c c u r r i n g  o u t s i d e  the Eresence of t h e  j u d g e .  The judge  a l s o  



- ,  

. .  

a l t c r n a t i v c  criminal and c i t* i l  remedies. Edt:ard M. Cangcl, 

rant 'errint, 5 4 2 A  (1939). a 

111. IN A SEPARATION OF POWERS ANALYSIS, "INHERENT POWERS" 

Article V of t h e  Florida Constitution expressly creates many 

j u d i c i a l  func t l ions  the  legislature cannot  l i m i t  or regulate. For 

exanple. the l e g i s l a t u r e  c a n n o t  assume t h e  power g iven  t o  the  

supreme c o u r t  i n  a r t i c l e  V ,  section 2 ,  to adopt  r u l e s  of practice 

So. 2d 7 3 0  (Fla. 1 9 9 1 ) .  L i k e w i s e ,  the power t o  d i s c i p l i n e  

lawyers t ha t  was deemed En inherent contempt power in S t a t  e 

r e l .  Oreann S t a t e  Ecr v .  Lenske, 4 0 7  P.2d 2 5 0 ,  is an express 

power in erticle V, section 1 5 ,  of  the  F l o r i d a  Constitution. 

N o  constitutional provision Expressly Gives  circult: c o u r t s  

. 



"'he phrase '' i n h c r c n  L power or 

seems t o  have at l c a s t  two distinct 

i nhc r cn t j LI d i c i a 

definitions f o r  u 

I diffcrcnt applications. 

exercise power b u t  can f i n d  no express authority i n  

o r  constitution. I n  these circumstance 

herent power "reasonably  necessary for the  administxatic:. of 

justice." See. . ,  S t a t e  e _. \- re , C.-.ntr-.' 7 7 .  E e c  kpr, 174 S.W.2d 

16:. 183 (Mo. 1943). The supreme c o u r t  drew upon this d e f i n i t i o n  

of "inherent: power" t o  establish t h e  inteurated bar .  F e t i t i o n  of 

These are times when courts need t) 

t h e  s t  L E  

Floriea S t a t e  Ear k s s ' n ,  4 0  So. 2d 9 0 2  (Fla. 1949); see also 

State. DeD't of Hea l t h  & 3 e h & .  5er "JS. v .  H o l l i s ,  4 3 9  so.  2 2  9 4 7  

(Fla. 1st DCA 1983). I fully agree tha t  courts have certzin in- 

herent  powers that a r i s e  f rom t h e i r  very existence as  c o n s t i t u -  a 
t i o n c l  institutions. 

The f a c t  t h a t  caurts have "reasonably  necessary" powers im- 

p::?? ii? t k c  ccnstitaticn does n o t  zr to;r ,a t icaI i ; -  f o r b i d  t h e  : E ; -  



to t h e  court's existence or t o  t h e  due administration c f  j u s t i c e .  

In re Robinson, 2 3  S.E. 453 (N.C. 1895); Ex narte Wetzel, 8 So. 

2d 824 (Ala. 1942); 21 C.J.S. Courts 5 31 (1990). This is t h e  

scope of the  judiciary's "inherent powers" t h a t  shou ld  be e m -  

ployed when evaluating the checks and balances between the  legis- 

la ture  and t h e  courts. The judiciary should rarely, if ever. 

find a need to s h i e l d  its i n h e r e n t  powers f rom du ly  enacted 

l e g i s l a t i o n  unless the l e g i s l a t i o n  threatens t o  undermine the  

narrower definition of inherent powers. 
0 

IV. AfiTXOUC-3 I N Z i R E C T  CRIKINAL CONTZMPT IS A RZASOXABLY 
NECESSARY POFEE 03 TES COURTS, IT IS NOT AN BSSENTIAL 
POWER IhT TEIS COXTEXT 



three r easons .  

F i r s t ,  i n d i r e c t  c r imina l  contcmpt is sufficiently similar Lo 

t i ' p ica l  criminal l aw th&t  t h e  1egisla:ure s h o u l d  have t h e  consti- 

t u t i o n a l  power t o  substitute criminal offenses for i n d i r e c t  crirri- 

i n a l  contempt to address specific problems. Conduct  ouLside tne 

courtroom is typically regulated by crirnin2.l s t a t c t e s  enac ted  by 

the l e g i s l a t * x e .  Only r a r e l y  is s u c h  conduc t  a c k l l e n g e  t3 tT,e 

authorit:: and d i u n i t y  of the c o u r t .  As a result, i t  is ezsier 

f o r  a permissible constitution21 over lap  of t he  two bran? ies  to 

occur in t h e  c o n t e x t  of sn i n e i r e c t  conteinpr. than w i t h  direct 

contempt. in North Carolina, fcr exanpie, m enactment: in 1 E 7 1  

that eliminated c e r t a i n  j u e i c i e l  power otrer corrternpt was approved 

in caszs  of i n d i r e c z  o r  c o z s t r ~ c r i v e  contc,:pr,,  5-t Rot zppro-~red 

CO"1- t  CT - - - I  -=-.- 
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con tempt  "consists in failing to do sorr~cthlng ordered 

by a c o u r t  o r  j u d g e  i n  a civil case f o r  t h e  benefit: of 

t o  be' done 

t h e  OP- , a I 
pos ing  p a r t y  therein." Id. This is in c o n t r a s t  to "criminal" I 

contempt,  which i s  Itconduct that: i s  directed a g a i n s t  t h e  a u t h o r -  

i t y  and d i g n i t y  of a court or of a j udge  a c t i n g  j u d i c i a l l y ,  a s  in 

pos ing  p a r t y  therein." Id. This is in c o n t r a s t  to "criminal" 

contempt,  which is Itconduct that: i s  directed a g a i n s t  t h e  a u t h o r -  

i t y  and d i g n i t y  of a court or of a j udge  a c t i n g  j u d i c i a l l y ,  a s  in 

unlawfully assailing or discrediting the a u t h o r i t y  o r  d i g n i t y  of 

the court or judge or i n  doing a d u l y  fo rb idden  a c t . "  L L  

There i s  no question that these s t a t u t o r y  injunctions n o r -  

mally result i n  " i n d i r e c t "  v i o l a t i o n s .  While i t  can be argued 

t h a t  an act of domestic violence is Cirected a g a i n s t  the a u t h o -  

rity and d i g n i t y  of the  c o u r t ,  such act is normally directed 

against t h e  opposing p a r t y  for whose b e n e f i t  the i n j u n c t i o n  has 

been entered by a judge i n  a civil proceeding .  The judge re- . ceives,  a t  most,  a g l a n c i n g  blow i n  t hese  domestic battles. The 

legislature should  be authorized t o  t r e a t  such -L . lo l z t ions  as 

n a t t e r s  of civil contempt because these v i o l z t i o n s  best f i t  

w i t k i n  :hat leqsl cEtegcry .  

r? ~ f i i r a ,  t h e  legislature hzs n o t  eiimlnzLed all penalties f o r  

v i o l a t i s n s  of these S t a t - c t G r ; '  o r c e r s .  ~ o n c e r r . i ~ ~  c r : m i m 2  pen21 

in E c F r c ~ i t  c i v i l  court. I n d e e d ,  i: Se possible f G r  t h e  



. .  
C O C T L ' S  c:.-istencc 2ri.5 i t s  duit a2x:ri:stration of j u s t i c e  a r e  not 

threatcncd by a s t a t u t e  t h a t  simply moves the  p r y  d i n g  LO a 

different TOGTI in t h c  cour thouse .  

Moreover, t h e  s t a t u t e  does n o t  p r e v e n t  t h e  use of i n d i r c L t  

c r i m i n a l  con f o r  orders entered  in addi t l i  o o r  subsequent 

t o  Lhe s t a t u t o r y  i n j u n c c i o n .  I t  does n o t  d e p r i v e  the c o u r t  of 

d i rec t  criminal contempt f o r  misconduct in t h e  presence of  he 

judge .  It applies to o n l y  one specific o r d e r  t h a t  i s  d e s i p c 5  to 

accomplish a particular legislative goal. 

The l e g i s l a t u r e  d i d  not depr ive  the c o u r t s  of civil contempt 

rerreeies. The power to impose compensatory fines shou ld  n o t  be 

u n d e r e s t i m a t e d .  Equally important, c i v i l  coercive fines, as- 

sessed f o r  every day of noncompliance, ~ r e  s t i l l  available to e 
compel a c t i o n s  required by the s t z t u t o r y  i r i j - m c t i o n .  a 3abie 



I 

courts of a constitutionally e s s e n t i a l  power. 

I recognize t h a t  the supreme c o u r t  in Ucksworth descr ibed 

punishment for contempt as an i n h e r e n t  judicial power. 

i n  a case of civil contempt. If t h e  legislature can constitu- 

tionally eliminate incarceration for juveniles who commit: d i r e c t  

It did so 

contempt of c o u r t ,  I f i n d  i t  hard  t o  exp la in  how the  legislature 

violates separation of powers by proscribing incarceration for 

adults who commit i n d i r e c t  contempt  i n  t h i s  c o n t e x t .  3i .k .  v .  

R O ~ ~ P ,  604 SO. 2d 813. 

V. e 
A t  the szme t i m e  t ha t  the leqislature restrictes the c i r c u i t  

Court's contempt penzlties, it cree.ted nonrefun6Eble civil mcne- 



a ;  

T h e  legislature passed this provision baFed on Johr,son v. Eedna T I  

7 3  So.  2d 822  (Fla. 1991), wh SSlY permi:s such coercive 

assessments in civil contempt. ~f Eednar  is correct ,  t hen  Judge  

Fulmer's legitimate concerns for the effective enforcement of 

these injunctions shoule not be a mEjor f a c t o r  in t h i s  

discussion. 

Thz United S t a t e s  Supreme Court's decizion In Fauwell m a y  

have i m p l i c i t l y  overruled the portion of Eadfizr that authorizes 

these rznrefundable monztary assessments. 14z.f~ Rohr, 

Revis; t i n o  Florida's Law of Civil Contemnt, Fla. E. J., "lay 1995, 
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