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STATEMENT OF THE CASE AND FACTS 

The Petitioner, CRISELDA LOPEZ, is the respondent in two (2) 

separate but related cases in which Injunctions for Protection 

Against Repeat Violence have been entered. The Respondent, the 

Honorable E. Randolph Bentley, Circuit Judge has issued Orders to 

Appear and Show Cause Re: Indirect Criminal Contempt in both 

cases. 

On November 21, 1994, Rosa and Blanca Guerra, sisters, each 

filed Petitions for Injunctions Against Repeat Violence. (App. 1-4) 

The circuit court issued a Temporary Injunction for Protection 

Against Domestic/Repeat Violence in one case and scheduled hearings 

on both petitions for November 30, 1994. (App. 5-8) After hearing, 

two Injunctions for Protection Against Domestic/Repeat Violence 

were issued on November 3 0 ,  1995. (App. 9-16) 0 
On December 27, 1994, both Rosa and Blanca Guerra filed 

Motions for Contempt. (App. 17-18) The Honorable E. Randolph 

Bentley, Circuit Judge, entered two Orders to Appear and Show Cause 

Re: Indirect Criminal Contempt on February 15, 1995. (App. 19-20) 

Criselda Lopez was ordered to appear before the circuit court on 

March 1, 1995, to show cause why she should not be found in 

indirect criminal contempt of court. Said orders also appointed 

the State Attorney of the Tenth Judicial Circuit to serve as 

prosecuting attorney. 

On March 1, 1995, Criselda Lopez appeared before the court 

without an attorney. (App. 21-22) She did not request the 

appointment of counsel; and the court scheduled an evidentiary 
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hearing for March 15, 1995. On March 15, 1995, respondent orally 

appointed the Public Defender of the Tenth Judicial Circuit to 

represent Criselda Lopez on one case. (App. 23) Both cases were 

rescheduled for hearing on March 19, 1995. 

0 

On March 29, 1995, Criselda Lopez again appeared before the 

circuit court--this time with Assistant Public Defender Howard L. 

Dimmig, TI. (App. 24-25) She executed affidavits of insolvency; 

and the court formally appointed the Public Defender, Tenth 

Judicial Circuit, on both cases. (App. 26-29) Having objected to 

the appointment of the Public Defender on the grounds that the 

cases should be civil and not criminal in nature, Petitioner stood 

mute; and the court entered pleas on not guilty. Evidentiary 

hearing was scheduled for April 26, 1995. 

On April 21, 1995, Petitioner filed a Petition for Writ of 

Prohibition in the Second District Court of Appeal arguing that 

Respondent should be restrained from engaging in any further 

proceedings in the nature of indirect criminal contempt. Petition- 

er arguedthat section 784.046(9)(a), Fla. Stat. (Supp. 1994), took 

the power of indirect criminal contempt away from the trial court 

when injunctions for protection against repeat violence are issued 

pursuant to section 7 8 4 . 0 4 6 ,  Fla. Stat. (Supp. 1994). 

On September 1 3 ,  1995, the Second District Court of Appeal 

issued an opinion denying the writ. In doing so it relied on its 

opinion in Walker v. Bentlev, No. 95-01084 (Fla. 2d DCA Aug. 30, 

1995) (attached as Appendix B). 
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SUMMARY OF THE ARGUMENT 

The word "shall" in Section 748.046 ( 9 )  (a), Florida Statutes 

(Supp. 1994), should be interpreted as mandatory because it is 

clear from the statute that the legislature wished to enforce 

violations of repeat violence injunctions through civil contempt 

proceedings only instead of through criminal contempt proceedings. 

In doing so the legislature did encroach on the power of the 

judiciary. The regulation of repeat violence overlaps the 

constitutional domain of the legislature and the judiciary, and 

taking this regulation away from the judiciary's indirect criminal 

contempt power did not deprive the courts of any essential power. 

Thus, the legislature did not unconstitutionally encroach on the 

judiciary's powers by enacting this statute. Because there is no 

encroachment, the courts must honor the unambiguous statute. 0 
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ARGUMENT 

ISSUES 

IS THE WORD "SHALL" AS USED IN SEC- 
TION 784.046 ( 9 )  (A), FLORIDA STAT- 
UTES (SUPP, 1994), TO BE INTERPRETED 
AS MANDATORY RATHER THAN AS PERMIS- 
SIVE OR DIRECTORY? 

IF INTERPRETED AS MANDATORY, IS 
SECTION 784.046 (9) (A), FLORIDA 
STATUTES (SUPP. 1994), AN UNCONSTI- 
TUTIONAL ENCROACHMENT ON THE CON- 
TEMPT POWER OF THE JUDICIARY IN 
VIOLATION OF ARTICLE 11, SECTION 3 
OF THE FLORIDA CONSTITUTION? 
(Certified Questions presented in 
Walker but modified by undersigned 
counsel for Lopez.) 

The issue in both Ms. Lopez's case and the Walker case is 

whether the legislature statutorily took away the power of the 

trial court to proceed with indirect criminal contempt action when 

an injunction has been issued pursuant to the domestic violence 

0 

statute--S741.30, Fla. Stat. (Supp. 1994)--or the repeat violence 

statute--§784.046, Fla. Stat. (Supp. 1994). The next issue, if the 

first issue is answered in the affirmative, is whether the legisla- 

ture can do this without encroaching on the authority of the 

judiciary. 

and the Walker case involves the domestic violence statute. 

Ms. Lopez's case involves the repeat violence statute 

issued a lengthy opinion on these two issues. It specifically 

found the domestic violence statute valid, but issued the following 

two questions as being of great public importance: 
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IS THE WORD "SHALL" AS USED IN SECTION 741.30 
( 8 )  (a), FLORIDA STATUTES (SUPP. 1994), TO BE 
INTERPRETED AS MANDATORY RATHER THAN AS PER- 
MISSIVE OR DIRECTORY? 

IF INTERPRETED AS MANDATORY, IS SECTION 741.30 
( 8 )  (a), FLORIDA STATUTES (SUPP. 1994), AN 
UNCONSTITUTIONAL ENCROACHMF,NT ON THE CONTEMPT 
POWER OF THE JUDICIARY IN VIOLATION OF ARTICLE 
11, SECTION 3 OF THE FLORIDA CONSTITUTION? 

When it came to Ms. Lopez's case, the Second District noted a 

different statute than the one at issue in Walker was involved; but 

the repeat violence statute (784.046(9)(a)) also seemedto infringe 

on the trial court's criminal contempt powers by using the same 

language as 741.30: "The court shall enforce, through a civil 

contempt proceeding.. . . I' Thus, the Second District found the trial 

court still had inherent powers of indirect criminal contempt, in 

spite of the statutory language, based on its earlier decision in 

Walker. 

Because the Second District relied on its opinion in Walker, 

it has adopted the same certified questions set forth in the Walker 

opinion. Those same issues are a t  issue in Ms. Lopez's case. 

Therefore, Ms. Lopez adopts the same arguments set forth in the 

Walker brief filed in this Court', which consists mainly of Judge 

Altenbernd's dissent in the Walker opinion. 

Petitioner notes that Judge Altenbernd's dissent in this case 

is thoroughly researched and very well reasoned in setting forth 

Petitioner's position. 

Altenbernd's dissenting 

Petitioner cannot improve on Judge 

opinion and adopts it in almost its 

'Walker v. Bentley, Case No. 8 6 , 5 6 8 .  
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entirety. Petitioner does not believe that the entire statute 

would be unconstitutional merely because the nonrefundable civil 

fine is unconstitutional, as suggested in subsection V. That 

portion can be struck and still leave the rest in tact. For the 

convenience of this Court, that dissenting opinion has been retyped 

exactly as it appears in the dissent (double spaced for easier 

reading) and placed on disc. Any inapplicable provisions due to a 

difference in statutes is noted in brackets. The dissent is set 

forth below. Where "domestic violence" however is used, the 

concept of "repeat violence" can be easily substituted for Ms. 

Lopez' purposes. 

0 

The remainder of this brief is Judge Altenbernd's dissenting 

opinion: 

ALTENBERND, Acting Chief Judge, Dissenting. 

The majority opinion is well researched and persuasively 

~resented.~ Nevertheless, I would grant this petition and issue a 

writ of prohibition. Domestic violence in our homes and on the 

streets of our communities is a serious social problem, but it is 

one within the overlappinq constitutional domain of the legislature 

and the judiciary. Indirect criminal contempt is not an express 

constitutional power granted ta the judiciary, but rather an 

I concur in the certified questions. Although this statute 
had a short duration, the majority's opinion will allow citizens 
throughout Florida to. be prosecuted for -indirect criminal contempt 
despite a statute expressly forbidding such prosecutions. As 
explained in the last section of this dissent, the supreme court 
also needs to clarify whether Florida cour t s  are permitted to 
impose nonrefundable monetary assessments in civil contempt 
proceedings. 
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implied power. As a result, the courts must honor this unambiguous 

statute unless the legislature's action unquestionably deprives the 

courts of a contempt power essential to the existence of the 

judicial branch or to the orderly administration of justice. I 

agree that the legislature used poor judgment when it revised the 

enforcement procedures for this statutory injunction. Poor 

judgment is not unconstitutional. During this one-year experiment, 

the legislature's enforcement mechanism for misconduct outside the 

courtroom did not deprive the courts of any essential power. See 

In re Robinson, 23 S . E .  453 (N .C .  1895) (upholding statutory 

limitations on indirect contempt because such power was not 

"absolutely essential" to the judiciary). 

I- A CLEAR INTRUSION INTO AN ES- 
SENTIAL JUDICIAL POWER MUST EXIST 
BEFORE A COURT INVOKES SEPARATION OF 
POWERS AS A SWORD AGAINST THE LEGIS- 
LATURE IN A DOMAIN SHARED BY BOTH 

A clear violation of the constitutional provi- 
sions dividing the powers of government into 
departments shauld be checked and remedied; 
but where a reasonable doubt exists as to the 
constitutionality of a statute conferring 
power, authority, and duties upon officers, 
the legislative will should be enforced by the 
courts to secure orderly government and in 
deference to the Legislature, whose action is 
presumed to be within i t s  powers, and whose 
lawmaking discretion within its powers is not 
reviewable by the courts. 

State v. Atlantic Coast Line R.R., 56 Fla. 617, 47 So. 969 (1908). 

See also State v. Johnson, 345 So. 2d 1069 (Fla. 1977; 16 Am. Jur. 

2d Constitutional Law $297-299 (1979). 
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In this case, the legislature did not confer added power to 

the circuit court, but rather conferred additional power to the 

county court and limited a power of the circuit court. [ N o t  

applicable to Lopez. 3 Even in this context, we should defer to the 

will of the legislature unless this allocation of power violates 

separation of powers beyond a reasonable doubt. 

Separation of powers is not a doctrine comparable to re r~  

iudicata, respondeat superior, or other well-established rules used 

to determine the outcome of a lawsuit. It is a political doctrine 

applicable to all three branches of government. 

At the bottom of our problem lies the 
doctrine of the separation of powers. That 
doctrine embodies cautions against tyranny in 
government through undue concentration of 
power. The environment of the Constitution, 
the debates at Philadelphia, the writings in 
support of the adoption of the Constitution, 
unite in proof that the true meaning which 
lies behind "the separation of powers" is fear 
of the absorption of one of the three branches 
of government by another. As a principle of 
statesmanship the practical demands of govern- 
ment preclude its doctrinaire application. 
The latitude with which the doctrine must be 
observed in a work-a-day world was steadily 
insisted upon by those shrewd men of the world 
who framed the Constitution and by the states- 
man who became the great Chief Justice. * * * * 

In a word, we are dealing with what Sir 
Henry Maine, following Madison, calls a ''PO- 
litical doctrine," and not a technical rule of 
law. Nor has it been treated by the Supreme 
Court as a technical legal doctrine. From the 
beginning that Court has refused to draw 
abstract, analytical lines of separation and 
has recognized necessary areas of interaction. 

Felix Frankfurter & James M, Landis, Power of Conqress Over 

Procedure in Criminal Contempts in "Inferior" Federal Courts -- A 
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Study in Separation of Powers, 37 Harv. L. Rev. 1010, 1012-1014 

(1924). 

Although Justice Frankfurter was discussing separation of 

powers under the United States Constitution, 1: see no reason to 

conclude that the Floridians who expressly included separation of 

powers within our state constitution were less shrewd or less 

practical. This constitutional clause serves the major political 

purpose of deterring undue concentration of power in any one branch 

of government." As discussed by Professor Tribe, the objective is 

to balance the "independence and integrity of one branch" against 

"the interdependence without which independence can become 

domination." Laurence H. Tribe, American Constitutional Law S 2-2 

(2d ed. 1988). 

Most of the Florida precedent discussing separation of powers 

concerns the allocation of power between the legislative and 0 
executive branches of government. When the judiciary arbitrates 

such a separation of powers dispute, it performs its usual task of 

constitutional judicial review. By contrast, when the judiciary 

invokes the separation of powers doctrine to declare that the 

legislative or executive branch is powerless to alter a judicial 

function, it performs the same review--but with a vested interest. 

This conflict of interest may be unavoidable, but it should compel 

courts to proceed with great caution and conservatism. In this 

lo See also 16 Am. Jur. 2d Constitutional Law g296 (1979); John 
E. Nowak, et al., Constitutional Law 135-37 (2d ed. 1983). 
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political context, if there is any reasonable doubt concerning the 

constitutionality of legislation that curbs judicial power, then 

judges should defer to the wisdom of the elected representatives. 

If the judiciary can honor the policy of the legislature with no 

substantial harm to its existence or operation, then it should not 

override the duly enacted policy or change a clear legislative 

"shall" into a judicial "may. '' 

TI. THE PUNISHMENT FOR VIOLATIONS 
OF THESE STATUTORY INJUNCTIONS IS AN 
OVERLAPPING CONSTITUTIONAL DOMAIN 

The prevention and deterrence of domestic violence in places 

other than the courtroom are not matters exclusively within the 

powers of either the judicial or legislative branch of government. 

The overlap of power in this case has several dimensions. 

First, the legislature created the injunction for protection 

against domestic violence because the existing judicial injunctive 

remedies were too slow and cumbersome to combat this social 

problem. The courts may have alternative nonstatutory theories 

upon which an injunction could be entered in some of these cases, 

allowing for enforcement through indirect criminal contempt. But 

if the court's order relies upon a statutory basis for an injunc- 

tion, I see no Constitutional reason why the court cannot limit its 

penalties to those mandated by statute. 

Second, the legislature obviously has constitutional authority 

to enact statutes defining criminal offenses. The restrictions in 

chapter 94-134 prevent problems of double jeopardy. See Dixon, 113 

S.Ct. 2849 ,  125 L. Ed. 2d 556; Fierro v. State, 653 So. 2d 4 4 7  
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(Fla. 1st DCA 1995); State v. Miranda, 644 So. 2d 342 (Fla. 2d DCA 

1994); Richardson v. Lewis, 639 So. 2d 1098 (Fla. 2d DCA 1994); 

Hernandez v. [Statel, 624 So. 2d 782 [(Fla. 2d DCA 1993)l. The 

1994 amendments established first-degree misdemeanors to punish a 

broad spectrum of acts that violate the statutory injunction." 

There is a legitimate concern that a circuit court judge who 

exercises indirect criminal contempt authority could bar a county 

court judge from subsequently punishing the misdemeanor. The 

legislature has decided that a person whose conduct is a serious 

violation of a domestic violence injunction should have a criminal 

record. Such a conviction would clearly establish a "prior record" 

on any subsequent guidelines scoresheet. These decisions fall 

within the legislative domain. 

perfect or should include more crimes, we should trust the 

legislature to change it. [May not be wholly applicable to Lopez. ] 

Third, the judicial concept of indirect criminal contempt 

If its penalty structure is not 

overlaps with legislative and executive functions. Indirect 

criminal contempt allows a judge considerable flexibility in 

l1 741.31 Violation of an injunction for protection against 
domestic violence.--A person who willfully violates an injunction 
for protection against domestic violence, issued pursuant to S. 
74 1.3 0, by: 

(1) Refusing to vacate the dwelling that the parties share; 
(2) Returning to the dwelling or the property that the 

parties share; 
( 3 )  Committing an act of domestic violence against the 

petitioner; or 
( 4 )  Committing any other violation of the injunction through 

an intentional unlawful threat, word, or act to do violence to the 
petitioner, coupled with an apparent ability to do so, and through 
doing some act that creates a well-founded fear that such violence 
is imminent is guilty of a misdemeanor of the first degree, 
punishable as provided in s. 775.082 or s. 775.083. 
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deciding the elements of an offense against a victim for acts 

occurring outside the presence of the judge. The judge also 

determines who should be prosecuted, and then tries, convicts, and 

punishes. I do not suggest that this combination of legislative, 

executive, and judicial functions is prohibited by article 11, 

section 3 ,  of the Florida Constitution. See Johnson, 345 So. 2d 

1069. Nevertheless, if separation of powers is intended ta 

discourage a concentration of power in one branch, this political 

doctrine should discourage the avoidable use of indirect criminal 

contempt when the legislature provides alternative criminal and 

civil remedies. See Edward M. Danqel, Contempt, 64.212 (1939). 

111. IN A SEPARATION OF POWERS ANAL- 
YSIS, "INHERENT POWERS" MUST BE 
LIMITED TO ESSENTIAL POWERS 

Article V of the Florida Constitution expressly creates many 

judicial functions the legislature cannot limit or regulate. For 

example, the legislature cannot assume the power given to the 

supseme court in article V, section 2, to adopt rules of practice 

and procedure. See Haven Fed. Sav. & Loan Ass'n v. Kirian, 579 So. 

2d 730 (Fla. 1991). Likewise, the power to discipline lawyers that 

was deemed an inherent contempt power in State ex rel. Oreqon State 

Bar v. Lenske, 407 P .  2d 250 [(Or. 1965)], is an express power in 

article V, section 15, of the Florida Constitution. 

No constitutional provision expressly gives circuit courts the 

As a result, we are forced in 

With a 

power of indirect criminal contempt. 

t h i s  case to delve into the judiciary's "inherent powers." 
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smile, one might suggest that these are the powers that we judges 

would have included i n  the constitution if it had been our job to 

write it. Because it was not our job, we should tread even more 

cautiously when invoking the separation of powers doctrine to 

exclude an inherent power from legislative regulation in an 

overlapping domain. 

The phrase "inherent power" or "inherent judicial power" seems 

to have at least two distinct definitions for use in two different 

applications. There are times when courts need to exercise power 

but can find no express authority in the statutes or constitution. 

In these circumstances, courts invoke an inherent power "reasonably 

necessary for the administration of justice." See, e.q., State ex 

rel. Gentry v. Becker, 174 S.W. 2d 181, 183 (Mo. 1943). The 

supreme court drew upon this def inktion of "inherent power" to 

establish the integrated bar. Petition of Florida State Bar Ass'n, 

40 So. 2d 902 (Fla. 1949); see also State, Dep't of Health & Rehab. 

Servs. v. Hollis, 439 So. 2d 947  (Fla. 1st DCA 1983). I fully 

agree that courts have certain inherent powers that arise from 

their very existence as constitutional institutions. 

The fact that courts have "reasonably necessary" powers 

implied in the constitution does not automatically forbid the 

legislature from regulating or limiting those implicit powers. See 

e-cl. ,  State ex rel. Robeson v. Oreqon State Bar, 632 P. 2d 1255 

(Or. 1981). A Florida court has the "reasonably necessary" 

inherent power to sanction for disobedience of its orders, but '*it 

is beyond question that the legislature has the power to determine 

13 



how and to what extent the courts may punish criminal conduct, 

including contempt." A.A. v. Rolle, 604 So. 2d [El31 at 815 [(Fla. 

1992) 1. 
0 

Thus, the issue in this case is not resolved by the "reason- 

ably necessary" definition of "inherent power. I' Instead, it 

involves a more restrictive definition. There are cases that 

define "inherent powers" to include powers that are "essential" to 

the court's existence or to the due administration of justice. In 
re Robinson, 23 S.E. 453 ( N . C .  1895); Ex parte Wetzel, 8 So. 2d 824 

(Ala. 1942); 21 C.J.S. Courts $31 (1990) . This is the scope of the 
judiciary's "inherent powers" that should be employed when 

evaluating the checks and balances between the legislature and the 

courts. The judiciary should rarely, if ever, find a need to 

shield its inherent powers fromduly enacted legislation unless the 

legislation threatens to undermine the existence of the court or 

i t s  due administration of justice. I am not convinced that the 

majority opinion has employed this narrower definition of inherent 

powers. 

IV. ALTHOUGH INDIRECT CRIMINAL 
CONTEMPT IS A REASONABLY NECESSARY 
POWER OF THE COURTS, IT IS NOT AN 
ESSENTIAL POWER IN THIS CONTEXT 

The majority opinion admits that the legislature can define a 

penalty for contempt, but apparently rules that the legislature 

cannot eliminate the court's ability to impose any type of contempt 

under any circumstance. I am inclined to agree that the legisla- 
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ture cannot eliminate the court's power to find a direct contempt. 

I am not convinced that the legislature is powerless to limit 

findings of indirect contempt, at least in the context of domestic 

violence injunctions. Indirect criminal contempt is not an 

essential judicial power in this context for at least three 

reasons. 

First, indirect criminal contempt is sufficiently similar to 

typical criminal law that the legislature should have the constitu- 

tional power to substitute criminal offenses for indirect criminal 
contempt to address specific problems. Conduct outside the 

courtroom is typically regulated by criminal statutes enacted by 

the legislature. Only rarely is such conduct a challenge to the 

authority and dignity of the court. As a result, it is easier for 

a permissible constitutional overlap of the two branches to occur 

in the context of an indirect contempt than with direct contempt. 

In North Carolina, for example, an enactment in 1871 that eliminat- 

ed certain judicial power over contempt was approved in cases of 

indirect or constructive contempt, but not approved in cases of 

direct contempt. See In re Robinson, 23 S.E. 453; Ex parte 

Schenck, 6 5  N.C. 353 (1871) (quoted in Ex parte McCown, 51 S.E. 9 5 7  

(N.C.  1905) ) . [These cases have been placed in the appendix f o r  

this Court's benefit.] 

0 

Second, a violation of this statutory injunction is more in 

the nature of traditional indirect civil contempt than indirect 

criminal contempt. "Indirect" contempt is "an act done, not in the 

presence of a court or of a judge acting judicially, but at a 

15 



distance under circumstances that reasonably tend to degrade the 

court or the judge as a judicial officer, OK to obstruct, inter- 

rupt, prevent, or embarrass the administration of justice by the 

court or judge." Ex parte Earman, 95 So. 17551 at 760  [(Fla. 

1923) 1. "Civil" contempt "consists in failing to do something 

ordered to be done by a court or judge in a civil case for the 

benefit of the opposing party therein." This is in contrast 

to "criminal" contempt , which is "conduct that is directed against 
the authority and dignity of a court or of a judge acting judicial- 

ly, as in unlawfully assailing or discrediting the authority OF 

dignity of the court or judge or in doing a duly forbidden act." 

- Id. 

@ 

u. 

There is no question that these statutory injunctions normally 

result in "indirect" violations. While it can be argued that an 

act of domestic violence is directed against the authority and 

dignity of the court, such act is normally directed against the 

opposing party for whose benefit the injunction has been entered by 

a judge in a civil proceeding. The judge receives, at most, a 

glancing blow in these domestic battles. The legislature should be 

authorized to treat such violations as matters of civil contempt 

because these violations best fit within that legal category. 

Third, the legislature has not eliminated all penalties for 

violations of these statutory orders. Concerning criminal 

penalties, the legislature has merely determined that these cases 

should be filed and litigated in a county criminal court and not in 

a circuit civil court. Indeed, it may be possible for the circuit 
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judge simply to act as a county judge. See, e.q., Bollinser v. 

Honorable Geoffrey D. Cohen, 656 So. 2d 205 (Fla. 4th DCA) ,  review 

dismissed, No. 85,902 (Fla. July 18, 1995). The court's existence 

and its due administration of justice are not threatened by a 

statute that simply moves the proceeding to a different room in the 

courthouse. [Not applicable to Lopez; however, the "violence" set 

forth in the repeat violence section consists of criminal acts 

which have their own statutory criminal provisions.] 

Moreover, the statute does not prevent the use of indirect 

criminal contempt for orders entered in addition to or subsequent 

to the statutory injunction. It does not deprive the court of 

direct criminal contempt for misconduct in the presence of the 

judge. It applies to only one specific order that is designed to 

accomplish a particular legislative goal. 

The legislature did not deprive the courts of civil contempt 

remedies. The power to impose compensatory fines should not be 

underestimated. Equally important, civil coercive fines, assessed 

for every day of noncompliance, are still available to compel 

actions required by the statutory injunction. See Habie v. Habke, 

654 So. 2d 1293 (Fla. 4th DCA 1995).12 Admittedly, it is more 

difficult to use jail as a sanction in civil contempt, particularly 

for some aspects of these injunctions, but the sanction can still 

l2 For example, a spouse who refused to participate in 
treatment could be fined $100 every day until he or she actually 
participated. 

17 



be used in appropriate cases.13 It is difficult for me to accept 

that when the legislature created new criminal offenses in county 

court and preserved a significant civil penalty for use by the 

circuit court, it deprived the courts of a constitutionally 

essential power. 

I recognize that the supreme court in Ducksworth rv. Bover, 

125 So. 844 (Fla. 1960),] described punishment for contempt as an 

inherent judicial power. It did so in a case of civil contempt. 

If the legislature can constitutionally eliminate incarceration for 

juveniles who commit direct contempt of court, I find it hard to 

explain how the legislature violates separation of powers by 

proscribing incarceration for adults who commit indirect contempt 

in this context. See A.A. v. Rolle, 604 So. 2d 813. 

V. 
FUNDABLE CIVIL FINES 

THE CONFUSION CREATED BY NONRE- 

At the same time that the legislature restricted the circuit 

court's contempt penalties, it created nonrefundable civil monetary 

assessments. The relevant portion of chapter 94-134, Laws of 

Florida, states: 

l 3  A trial judge may be able to jail a spouse who refused to 
participate in treatment until the spouse was willing to comply. 
Likewise, a spouse with ability to pay temporary support, who 
refused to pay, could be jailed until he or she complied with the 
support provision of the injunction. 

18 



=(9)(a) The court shall enforce, through 
- a civil or indirect criminal contempt proceed- 
ins, a violation of an iniunction for protec- 
t i o n  which is not a criminal violation under 
s. 741.31. The court may enforce the respon- 
dent's compliance with the injunction by 
imposinq a monetary assessment. The clerk of 
the court shall collect and receive such 
assessments, On a monthlv basis" the clerk 
shall transfer the moneys collected pursuant 
to this paraqraph to the State Treasury for 
deposit in the Disulaced Homemaker Trust Fund 
established in s. 4 10.30 proceedings compli- 
ance by the respondent with the injunction, 
which enforcement may include the imposition 
of a fine. Any such fine shall be collected 
and disbursed ta the trust fund established in 
s. 741.01. 

The legislature passed this provision based on Johnson v. Bednar, 

573 So. 2d 822 (Fla. 1991), which expressly permits such coercive 

assessments in civil contempt. If Bednar is correct, then Judge 

Fulmer's legitimate concerns for the effective enforcement of these 

injunctions should not be a major factor in this discussion. @ 
The United States Supreme Court's decision in Baqwell may have 

implicitly overruled the portion of Bednas that authorizes these 

nonrefundable monetary assessments. See Marc Rohr, Revisitinq 

Florida's Law of Civil Contempt, Fla. B. J., May 1995, at 22. This 

c o u r t  must follow Bednar until the Florida Supreme Court determines 

its viability after Baqwell. If t h e  supreme court recedes from 

Bednar, then at least a portion of the above-quoted 1994 amendment 

would probably be unconstitutional because it includes a nonrefund- 

able civil fine. If it declares the entire subsection of the 

statute unconstitutional fo r  this reason, then presumably the law 

would return to the pre-amendment condition and circuit cour t s  

would have indirect criminal contempt power. See Henderson V. 

19 



Antonacci, 62 So. 2d 5 (Fla. 1952). Thus, despite the extensive 

discussion of separation of powers both in the majority opinion and 

in this dissent, the supreme court may have the option to avoid the 

separation of powers issue and reinstate indirect criminal contempt 

for a much simpler reason. 

0 
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CONCLUSION 

Based on the foregoing argument and authorities, this Court 

should grant Petitioner's Writ of Prohibition. 
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1. Opinion from Second District in Lopez v. 
Bentley. 

2 .  Walker v. Bentlev, No. 95-01084 (Fla. 2d 
DCA Aug. 30, 1995) 

3. In re Robinson, 23 S.E. 453 (N.C. 1 8 9 5 ) ;  
E x  parte McCown, 51  S . E .  957 ( N . C .  1 9 0 5 ) ;  and E x  parte 
Schenck, 65 N.C. 353 (1871). 
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING 
MOTION AID, IF FILED, DETEPJIINED. 

IN T I E  DISTRICT COURT OF APPEAL 

SECOND DISTRICT 

CRISELDA LOPEZ, 1 
) 

Petitioner, 1 
) 

V .  1 
1 

THE HONORABLE E. RANDOLPH 1 
BENTLEY a s  C i r c u i t  Judge of 1 
the Tenth  Judicial Circuit, 1 

1 
Respondent.  1 

- I  

1 

Case No. 95-01430 

Opinion filed September  13, i995. 

0 Petition for Writ: of 
Prohibition. 

James Marion Moorman, Public 
Defender, 2nd Howard L.  
D i m i i i g ,  11, Assistant Public 
Defender, Bartow, f o r  
P e t i t i o n e r .  - 

Thomas C .  MacDonald, J r . ,  of 
S h a c k l e f o r d ,  Farrtor, 
Stallings & Evans, ?.P.., 
T m p a ,  f o r  Responcient. 

P A W E 3 ,  Act ing  Chief  Judge .  

Criselda Lopez file? a p e t i t i o n  f o r  writ: of p r o k i S i t i o n  

t o  t h i s  court seeking to p r o n i S i t  t h e  trial c o u r t  from proceeding  

w i t h  a h e a r i n g  i n  which LOPEZ i s  cnarged w i t h  indirect C r i r n i x l  

I) 

A 



e 

0 

contempt of a c o u r t  order entered one month earlier. 

o r d e r ,  styled "Injunction for Protection Against Donestic/Repeat 

violence, I' en te red  pursuant to section 784 -046 (9) (a), Florida 

The earlier 

StaLc tes  (Supp. 19941, enjoined Lopez from abusing, threatening, 

or harassing the petitioner' named ir, the order. 

this court's opinion in WalkPr v .  Bentley, N o .  95-01084 (Fla. 2d 

DCA Aug. 30, 1995) and deny t h e  petition. 

We rely upon 

Walker. involved an alleged violation of a domestic 

violence injunction-filed pursuan t  to section 7 4 1 . 3 0 ,  Florida 

S t a t u t e s  (Supp. 1994), xhich is a statute enacted specifically 

Pursuant to s e c t i o n  741.2901(2), - -  f o r  domestic v i o l e n c e  cases .  

Florida S t a t u t e s  ( S u p ~ .  1994),,-.indirect criminal contempt may no 

longer be used to enforce compliance with injunctions f o r  

protectim agzinst 6ornestlc v i o l e n c e .  Instsad, a state zttorney 

intake system f o r  prosecuting domestic violence by filing 

criminal charges shall be utilized. The majority in Valker 

concluded that the triE1 courL has tne i n h e r e n L  power to enforce 

compliance with section 741.30 by i n d i r e c t  criminal conterriipt 

because t h e  Iegislaturs hias xc) a c t h ~ r l t y  m d e r  the  doctrine of 

sepzrEtion of powers t c  l h i t  t he  trizl c o u r t l s  jurisdiction to 

exercise its inherent power of contempt. 

. -  I The petitioner's rtlationsnip t o  ~ o p e ~ ,  i r .  a n y ,  is nat 
disclosed i n  t n e  c r i e r .  



Turning t o  the statute i n  this case. section 

784.046(9) (a), Florida Statutes (Supp. 1994) provides for filing 

and hearing procedures for victims of repeat v i o l e n c e .  This 

statute provides t ha t  t h e  trial c o u r t  shall enfo rce  a violation 

of an injunction under this statute through a civil contempt 

proceeding. Unlike section 741.2901(2), there is no legislative 

prohibition against a trial c o u r t  exercising i t s  i n d i r e c t  

criminal contempt powers to enforce  an injunction f o r  protection 

against repeat violence under  section 7 8 4 . 0 4 6 ( 9 )  ( a ) .  Because of 

walker, a trial court in this district retains its constitutional 

- -  inherent powers of inciirect criminal contempt under sec t ion  
.. . 

741.30, even when section 741.2901(2) specifically denies  those 

powers to the trial court. Clezrly if the trial c o u r t  has those 

0 inherent powers to enforce an injunction against domestic 

violence, we conclude t ha t  the trial court has those same 

inherent powers to enforce zn i n j u n c t i o n  for protection against: 

repezt vio lence .  

The petition writ of prohibition is denied. 

PATTERSON and LAZZARA, JJ., Concur.  

- 3 -  
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NOT FINAL UNTIL TIME EXPIRES T O . F i L E  REEEAPJNG 
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SECOND DISTRICT 

ROBERT JAMES WALKER, 

Petitioner , 

V. Case N O .  95-01083 

HONORABLE E. RANDOLPH EENTLEY,) 
as C i r c u i t  Judge  of t h e  T e n t h  1 
Judicial C i r c u i t ,  1 

1 
Respondent .  1 

Opinioz filed August 3 0 ,  1,035. 
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petition for writ of 
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James Marion Moorinm, ?cblic 
Defende r ,  and H o w a r Z  L. Dimmic, 
11, A s s i s t a r r t  Fublic Defeneer, 
B E r t o s c ,  for Petitioner. 

LAZ%.V.A, Judge.  

The petitioner, Robert J a e s  wslker, seeks 6 writ of 

I 

. ,.. . . --  . -  , . -  



proceeding  initiated t o  punish him f o r  an  alleged violation of  a 

domestic v i o l e n c e  injunction issued pursuant to section 741.30, 

Florida S t a t u t e s  (Supp. 1994). He con tends  that the provisions 

of s e c t i o n  741.30(5) ( a ) ,  F l o r i d a  S t a t u t e s  (Supp. 1994) , 

specifically limit tne respondznt's jurisdiction t o  the use r * f  

civil contempt t o  enforce compliance w i t h  such an injunction. 

Because this s t a t u t e  purports to divest the respondent of the  

jurisdiction t o  use the  power of i n d i r e c t  criminal contempt, 

prohibition is t h e  appropriate remedy. DeDartrnent of karic. 

& Consumer Servs. v. Eonanno, 5 6 8  So. 2d 24 (Fla. 1 3 9 0 ) .  

Accordingly, we have jurisdiction. . .  

We deny the writ because,  2s will be discussed, tke 

legislature has no authority under  the d o c t r i n e  of the separation 

of powers embodied i n  e r t i c l e  11, section 3 of t he  Florida 

Constitution, t o  limit the  jurisdiction of z circuit court i n  the 

exercise ~f i t s  conctitLtionzlly i n h e r e n t  power of contempt. 

Fur the rnc re ,  althouqh ice c a n ~ t r i l ~  section 7 4 3 . 3 0 ( 8 )  (a) in a 

manner c s n s i s t e n t  xith the c m s t i t u t i o n ,  we certify two 

questions of g r e a t  ~ i l b l i c  ~ ~ ~ ' J c ~ L E ~ c P ,  reqard i r iq  i t s  i r i t e r 2 r e t z t i o n  

. ._ 

and cons ~i tutional i ti-. 

in 1,084 , the  legislature s u S s t e ~ . ! ~ i z l l ~ ~  revised section 

8 4  - 



3 4 3 ,  5 10, at 1 9 8 7 - 1 9 9 0 ,  Laws of Fla. (codified at: section 

741.30, Fla. S t a t .  (Supp. 1984)). Such an injunction could now 

"be obta ined  directly, quickly, without an attorney's help, and 

at l i t t l e  monetary cost." ff' rn v. P rrotin , 

6 2 8  So. 2d 1097, 1099 (Fla. 1993). The legislature also provided 

t h a t  the court issuing the injunction w a s  r e q u i r e d  to enforce 

compliance through "contempt proceedings. 5 741.30 (9) ( a )  , Fla. 

S t a t .  (Supp. 1984). 

In 1986, the legislature again amended t he  statute by 

providing that the court issuing the  injunction Ilshall enforce"  

compliance through "civil or indirect criminal contempt 

proceedings ."  See Ch. 86-264, 5 2 ,  at 1973, Laws of Fla. 

(codified at 5 7 4 1 . 3 0 ( 9 )  ( a ) ,  Fla. S t a t .  (Supp. 1 9 E 5 ) ) .  It also 

created a s t a t u t e  which criminclized specifically d e f i n e d  w i l l f u l  

violations of a domestic injunction and provided that the  penalty 

for such a violation wcs to be in zddition t o  zny penalty imposed 

for contlemFt. C h .  8 6 - 2 6 4 ,  5; 2, at 1974, Laws of FLa. 

(codified at 5 741.31, Fla. Stat. (Supp. 1986)). 

During the  1994 legislative session, the legislature ageir! 

revised the statutes r e L E t h G  to domestic violence. C h .  9 4 -  

134, s15 1 - 6 ,  a t  3 8 4 - 3 9 1 ,  LEKS of Fla. The revised statutes took 

e f f e c t  J u l y  1, 1994, and apply to offenses com~itted on o r  after 

thEt & t e e  See Ch. 94-134, 5 3 6 ,  at 4 0 5 ,  Laws of F1a . l  

E e c ~ u s e  the  basis of the m o t i o n  for contempt in this 
C E S ~  was an incident o c c u r r i n c  z f t e r  JULY 1, 1 9 9 4 ,  the revised 



In making these revisions, t h e  l e g i s l a t u r e  specifically 

determined that domestic violence was to "be t rea ted  as a n  

illegal act r a t h e r  than a private matter,  and for that- reason  

indirect criminal contPrnDt mav no  lonaer be used to enforce 

~ornrsliance w i t h  iniu nctinns f o r  ssrotection a u a i n s t  domestic 

v io lence . "  5 7 4 1 . 2 9 0 1 ( 2 ) ,  Fla. S t a t .  (Supp. 1994) (revisiL1 

underscored). To effectuat le  this policy change, i t  provided that 

" [ t l h e  s t a t e  attorney in each circuit shall adopt: a p r o -  

prosecution p o l i c y  for acts of domestic violence[]" and that 

" [ t l h e  filing, nonfiling, o r  diversion of criminal charges shall 

be determined . . . over the  c b j e c t i o n  of the victim, if 

necessary. 'I Id. (revision uncerscored) . The legislature a l s o  , 

. .  

expanded ;he incidents g i v i n g  

violating a domestic violence 

r i s e  to a criminal prosecution 

injunction and increased the 

f o r  

penalty for such a violation from a misdemeanor of t h e  second. 

degree t o  a misdemeanor of the  f i r s t  degree.  CompEre 5 741.31, 

Flz. S t a t .  (1993) s:-irh 5 741.21, F l a .  S t ~ t .  (Supp.  1 9 9 4 ) .  It 

eliminated, howf-cer ,  t h e  pro-J is ion that t h e  penalt>- for such a 

t h rouqh  contempt proceed inGs .  & 

W i t h  respect t o  the j u d i c i a r y ' s  role in the enforcement 

s t ~ t u t o r y  s c h m e  ~ p t l i e s  t o  the  proceeding p e n d i n g  before the 



proceeding, a v i o l a t i o n  of i n j u n c t i o n  f o r  protect i o n  a g a i n s t  

domestic violence which i s  n o t  a c r i m i n a l  v i o l a - t i o n  under s .  

741.31." 5 7 4 1 . 2 9 0 2 ( 2 )  (4) , F l a .  S t a t .  (Supp. 1994). It 

s u b s t a n t i v e l y  c o d i f i e d  t h i s  i n t e n t  i n  section 741.30(8) ( a ) ,  which 

p r o v i d e s  i n  p a r t  t ha t  " [ t l h e  c o u r t  shal_;l enforce ,  through a c i v i l  

contempt p r o c e e d i n g ,  a v i o l a t i o n  of a n  i n j u n c t i o n  f o r  p r o t e c t i o n  

which i s  n o t  a criminal v i o l a t i o n  unde r  s .  741.-31." (Emphasis 

added. 1 This r e v i s i o n  p u r p o r t e d  t o  divest  the  c i r c u i t  c o u r t s  of 

t h e i r  p r e v i o u s  statutory a u t h o r i t y  t o  use a n  i n d i r e c t  criminal 

contempt  p r o c e e d i n g  as one  of the methods t o  enfcrce compliance 

w i t h  anv v i o l a t i o n  of a domes t i c  v i o l e n c e  i n j u n c t i o n .  See 

B 7 4 1 . 3 0 ( 9 )  (a) ,  la. S t a t .  (1993) . 2  

We g l e a n  f r o m  t h e s e  r e v i s i o n s  t he  l e g i s l a t u r e ' s  c lear  i n t e n t  
r L  

to p r o s e c u t e  and '  punish substzntive vio la t i 'ons  of domestic 

v i o l e n c e  i n j u n c t i o n s  throuqh traditional means of criminal 
_. 

p r c s e c u t i o n  i n  the c o u n t y  COUTLS r a t h e r  t h a n  thhrouqh the  use of 

ineirect cr iminz 1 con t emF t proceedinqs by the  c i r c u i t  courts that 

.- i s sue  t h e  i n j w c t l o n s .  rve a l s o  perceive t h s  legislature's i n t e n t  

t o  limit circuit c o u r t s  t~ t h z  i lse of c i v i l  c o p t e n p t  E S  t h e  m e a s  

7 - Such l e g i s l a t i t - e  zc~ion seens curio~siy i r o n i c  i n  l i g h t  
of the expressed i r i tent :  t o  "ireEL domes t i c  x-iclence 2s m affront 
t o  p u b l i c  lai.:. Trzc?itionEll:y7, cne of the weil-recognized 
purposes of c r imine l  contempt  p r o c ~ o d i n c s  i s  " t o  pur . ish c o n d u c t  
o i f e n s l v e  t o  :,he p-&lic  in i r i o l ~ t i ~ n  cf c o ~ r t  O L - Q e r . "  Adizirn 
\ .  .--t-- of ! - : i&IT. i ,  :4.g so.  2e 1226, , 2 2 7  ( F I E .  3 6  DZ;r 1 9 7 7 )  
{err.;hssls a d d e d ) ,  
.. *: 



ambit of  sectlion 7 4 1 . 3 1 .  a 13 rc Rep.?rt of t h e  C O ~ T I ' ~  on 

Famil\- C o u r t s ,  646 S o .  2d 1 7 8 ,  180 ( F ~ E .  1994). h'hi lc  s u c h  a 

legislative approach to combat an ongoing societal problem may be 

laudable, we conclude that :  t o  t h e  extent i t  infringes on the 

time-honored and well-recognized constitutional authority of a 

circuit court to punish by indirect criminal contempt an 

intentional violation of a c o u r t  order ,  it violates t h e  Goctrine 

of the separatlion of powers embodied in article 11, section 3 of 

the  Florida Constitution. Our conclusion is Lased on t he  

following analysis, 

PRELJMINAZY COMMENTS 

W e  initially note that ir, 19 re Repor t, the  Florida Supreme 

C o u r t  aedressed t he  "adninistrztive Frankecstein" created 3y 

c h a p t e r  9 4 - 1 3 4 ,  po i r? t ing  out t?z.t ! l i t  has placed  the x* io la t ion  of 

soms p r c i f i s i o n s  05 aamEstic l n j u n c c i o n s  i n  t h e  j z r i s a i c t i o n  cf 



punish t h o s e  who v i o l a t e  judicial orders . "  a a t  n . 1 .  

The legislature may have foreseen this s e p a r a t i o n  of powers 

problem because, in the recently concluded 1995 session, it once 

again purported t o  res tore  the criminal contempt power to a 

Circuit court t o  en fo rce  a violation of a domestic injunction. 

occurring on or after J u l y  1, 1995. % Ch. 95-195, f, 5, a t  

1400, L a w s  of Fla. Notwithstanding this legislative change of 

mind ,  however, t he  separation of powers issue inherent in section 

7 4 1 . 3 0 ( 8 )  ( a ) ,  Florida Statutes (Supp. 1994), remains viable  for 

offenses, such as petitioner's, occurring between July 1, 1994, 

and July 1, 1995. Accordingly, the doctrine of mootness does not 

prec lude  us from addressing thzt issue in this case because our 

decision ~ i 1 1  not o n l y  affect t h e  rights of the petitioner, it 

will also affect a significant number of o t h e r  individuals who 
.. , 

occupy the  sane s2atus 2 s  petitioner, t h e r e b y  aetermining E 

question of g r e a t  public imnpcrtmce i n  t he  realm 02 a pressinu 

1981). 

ago the F l o r i d a  Supreme C O U ~ L  ma6e it clear t h a t  unaer the  power 

vesteci iri the j u e i c i c l  brancn of  go-iyerrment by article V, section 

1 Of the Florida C o n s t i t u t i o E ,  C G E I - ~ ~  of this s t a t e  "a re  by t h e  



(-$? * . - *  
x- 

them t h e i r  2nd acchority in p e r t o r m i n q  dcr  w e i a h t  q i v i n g  

j u d i c i a l  functions in the i n t e r e s t  of orderly governmen t . "  - E x  

p a r t e  Earman, 8 5  FLz* 2 9 7 ,  3 1 3 ,  9 5  so. 7 5 5 ,  7 6 0  ( 1 9 3 3 ) .  Thus, i t  

concluded th2.t u n d e r  o u r  ccnstitutionzl f O n m  o f  government, ti 2 

j u d i c i a r y  has the "inherent nower by due  c o u r s e  of l a w  t o  

appropriately p u n i s h  by fine or imprisonment or otherwise, 

contempt that in law c o n s t i t u t e s  an offense a g a i n s t  t h e  authority 

and d i g n i t y  of a c o u r t  o r  j u d i c l a l  officer in the performznce of 

j u 2 i c i a l  functions.'' Id. (emphasis a d d e d ) .  The court t hen  

defined the v a r i o u s  species of  contempt p u n i s h a b l e  by this 

"inherent power" to be " d i r e c t  CT i n s i r e c t  o r  constructive, or 

criminzl o r  c i v i l ,  accordjnq to their essential nature." Id,_ 

any 



I 

International U n i o n .  United Mine Workers cf Amer ica  t f ,  E z u w e l l ,  

_I U . S .  -, 1.14 S .  C t .  2 5 5 2 ,  2 5 5 6 - 2 5 5 7 ,  1 2 9  L. Ed. 2d 6 4 2  

( 1 9 9 4 ) ;  Aaron  v .  Sl -a te ,  2 8 4  So. 2d € 7 3 ,  677 (Fla. 1973). 

The supreme court s u b s e q u e n t l y  observed t h a t  the power t o  

p u n i s h  f o r  contempt e x i s t s  i n d e p e n d e n t l y  of any s t a t u t o r y  g r d n t  

of a u t h o r i t y  as essential t o  the execution and m a i n t e n a n c e  of 

j u d i c i a l  authority. Ducksworth v. E w e s ,  125 So. 2d 8 4 4 ,  845 

(Fla. 1960); see also In TE Haves, 7 2  F l a .  558 ,  5 6 Z ,  7 3  So. 363, 

365 (1916) (recognizing inherent power of supreme c o u r t ,  

i n d e p e n d e n t  of statutory authority, t o  p u n i s h  f o r  contempt of 



c 
We t s k e  n o t i c e  of [section 3 9 . 2 2 ,  Florida 

StaLutcs (1949)l b u t  do not construe it 
inasmuch as w e  a r e  Eible to uphold t he  o r d e r  
w i t h o u t  the benefit of the l e g i s l a t i v e  a c t .  A 
g r a n t  of power to a c o u r t  is tempting b u t  t h e  
acknowledgment of it presupposes the  authority 
to withdraw same. 

46 So. 2d at 4 8 9 . 4  See also A . F . .  v .  Rolle, 604 So. 2d 813, 8 2 0  

(Overton, J., dissenting) (legislature without authority to 

eliminate inherent power of contempt from constitutionally 

c r e a t e d  circuit court). 

In view of this a n a l y s i s ,  it is readily apparent that 

although the legislature a t  one p o i n t  purported to vest t h e  

circuit courts with the power of indirect criminal contempt to 

enforce compliance w i t h  a domestic violence injunction, 

attempt to do so constituted mere statutory surplusage because 

such courts already had the  ipherent constitutional authcrity, 

ineependznt  of any specific statutory grar?t ,  

f o r  w i l i f u l  disobediencs of az;: of their o r d e r s .  ~t f o l l o w s ,  

t lherefore,  

to witndrsw the power cf i n c i r n c c  criminal contempt because z 

p o ~ e r  t h le  legislzt1:re c r m o t  ccnfe r  in t k e  r i r s  t i n s t s + c e  cmriot 

its 

tcl in-Joke this power 

that :he leFislaturE had no authorit:: at E l a t e r  poin’: 

_ .  

- be taker. z:.~aj*. Sef i  S L E L . ~  E:.: ~ 2 1 .  r r2 .n :~ :~  -.:. C l a r I h : ,  4 6  So.  2s 4 8 8 ;  

- t  s e e  also K . C .  C r z n s z l e l d ,  knnota: ion,  Leais:cti\-e power to 

. ;bridae,  ~zxnl t ,  C T  Ij.eaula:e ?c~..:f=,r cf c o u r t s  v i t h  F;Espect to . .  



C03tcmnts. 131 1 i . L . R .  215, 216 (1939) (stating g e n e r a l  rule "that 

t h e  legislature c a n n o t  abridge or destroy the  judicial power to 

p u n i s h  for contempt, since a power which t he  legislature does n o t  

g i v e ,  it cannot take away."). Accordingly, the respondent's use 

of section 741.30 as the  sole basis for issuing the injunction 

did not limit him to the use of t h e  species of contempt provided 

for in t h e  statute because, as noted, the  legislature had no 

authority in the first instance to control t he  type of contempt 

to be used in enforcing compliance with such an injunction. 

We are aware, however, tnzt early in Florida's history t he  

supreme court recognized the legislature's authority, for the 

protection of personal liberty, to limit and r e s t r i c t  the 

tlomnipotent" common law powers of the  courts in terms of the  

punishment to be imposed for the ciass of contempts described as 

punitive in chasacLer. 3: ~ ~ r t e  Edwards, 11 Fla. 174, 186 

(1&67).' In continulng.recoccition of this cor,cept, t h e  court, 

relylnq on Edwzrds,  recent l l -  k-ele t k t  II;he s.cnct-ions t o  be use6  

by the  c o u r t s  ir. p u ; l i s r , l ~ ~ q  con:ernc,t may properlly 3e limited by 

- 

. .  

S t E t E t c , . "  . . . + * -  t L + -  > .  - I C - I E ,  - "  6 0 4  Ec .  36  E 1 3 ,  515  ( F ~ E .  1993) 

* .  - (ernphesls ir o r i q i r z l ) .  ,n r e z c k i n q  t h i s  conclucicz, however ,  i t  

carefully poinced OU'L that the i s s u e  to be ciecided w z s  not: the 



inherent power of a cour t  t o  a d j u d i c a t e  f o r  contcm3tlt. b u t  how and 

t o  what e x t e n t  t he  legislature intended t h e  conterript to be 
. 

punished. Thus, the court c o n t i n u e d  to adhere to the  fundamental 

proposition that c o u r t s  have i n h e r e n t  power to make a finding G f  

contempt. a6 
We construe Edwards and R o l l e  to mean that che legislature 

has the a u t h o r i t y  t o  preLcribe t h e  punishment a c o u r t  may impose 

a f t e r  i t  exercises i t s  inherent power of contempt, 'We do not 

construe them to h o l d ,  however ,  that i t  has the  acthority to bar 

the u s e  of t h e  contempt power altogether, we pexceive, i n  that 

r ega rd ,  a substantive d i f f e r e n c e  between the legislzture's 

authority to determine the sanctions to be imposed for contempt 

and  a circuit court's i n k e r e n t  constitutional power t o  determine 

the species of conteinpt i t  chooses to use to m f o r c e  its o r d e r s  



courts also recognize this c o n c e p t .  See ,  c . c . ,  S t a t e  ex rel. 

Oreaon S t a t e  E a r  v. Lenske, 2 4 3  Or. 4 7 7 ,  495, 407 P .  2d 2 5 0 ,  2 5 6  

( O r .  1965) (and cases and authorities cited) (holding that " t h e  

power of a constitutionally established court to punish f o r  

contempt may be regulated w i t h i n  reasonable bounds by the 

legislature b u t  not to the extent that the courtls p01.p-r is 

substzntiallv imDaire2 or destrQved."), c e r t .  d e n i e d ,  364 U.S. 

9 4 3 ,  8 6  S.  Ct. 1460, 16 L. E d .  2d 541 (1966) (emphasis added). 

Significantly, even in t h e  feeera1 system, where the  i n f e r i o r  

courts are established by t he  United States Supreme 

Cour t  recently reaffirmed that "while the exercise of the  

contempt power is subject to reasoneble regulation, ' t h e  

attributes which inhere in that power and are inseparable from it 

can neither be abroaa ted  nor r e n d e r e d  r , rcct icel l - \ r  i n m e r a t i v e .  ' I '  

..-. 
' ~ ' O U ~ D  17. U ~ i t p d  S t a t e s  f:,: re!. 1 y ~ F t t 0 ~  rlls s . ~ ? . ,  4 8 1  U.S. 7 S 7 ,  

7 9 9 ,  157 S .  Ct. 2124, 2132, 9 5  i, Z 6 .  2 2  7 4 0  ( 1 9 E 7 )  (quoting 

b!.lic:?~~-lscn : r .  l l n i f e c  S * _ ~ . t c - s ,  2 5 6  C . S .  4 2 ,  66, 4 5  S .  Ct. I F ,  2 c ) ,  

6 9  L .  Z 6 .  1 6 2  (1524)) (enphzslc sdded). 

FiZEll::, th.2 fECL t h E L  t:le l e q l z l E L E r e  h E S  C Y E E t E d  crir,ir4&: 

+ .  . -  s r n c t i o r . ~  for: ssecLrzcall~--a~~ined *,*iola:icr,s c f  E Gomestic 

i x j i l n c L i o n  does no: d e T r i v e  s, c l r c ~ i ~  c o u r t  05 its inherent power 

to p u z i s h  these s m e  X-iolztior?.,. by : r . z i recr  c r i m i n a l  contempt. . I  



I...,.. 

1 0 5  F l a .  3 3 S ,  ?$41, 141 So .  185, rehCarlnc c 'enid, 1 0 7  Fla. 158, 

143 So. 4 3 6  (19311, in which the f a c t s  clearly demonstrate-that 

the defendant was found i n  i n d i r e c t  criminal contemnt f o r  j u r y  

Laapering and sentenced to a term of imprisonment. In denying 

Lhe petition for \.%it of habeas corpus, 

The fact, also, t h a t  jury 
statute (Comp. Gen. Laws 1927 
indictable offense, for which 
be prosecuted criminally, does 
court. of its inherent D oxe r  
guilty p a r t y  for contempt .  

the c o u r t  stated: 

tampering is by 
5 7333) made an 
the accused may 
not depr ive  the 
to punish the  

105 Fla. at 341, 141 So. at 1 8 8  (emphasis a d d e d ) .  We recopize, 

however, t h a t  qivcn t h e  i u d i c i E 1  evolution in the lzw since 

Baumcartner, tke Double Jeopardy Clause may now prohibit t he  

imposition of dual punishments in such a f a c t u a l  setting. 

United. S t a t e s  ?-. Dixon ,  - 8.S. -, 113 s .  Ct. 2 8 4 9 ,  1 2 5  L. Ed.  

See 

2d 5 5 6  (1993). 

s z E)-.,F.AT 1 c: : OF POKZF, 5 -xtLL.-i 5 I c. 

k c ~ . i r , s t  this b ~ c k ? r o ~ ,  v?? xo:e t h e  fundamentzl proposlticc 

e s p x s e i  in tkis S : E : C  L ~ Z L  11 ! :Re . co7.2rts n z v e  E.utksr i t l7  t o  62 

thi r iqs  t?.zt e re  ~ b s o l ~ ~ r e l ; *  e s s ~ z ~ i ~ l  L O  the 7 e r f c r m m c e  of t he i r  

-juc:c;z:!. ?iinc+- c + b A l u  i . j ?L'-i.s- r r . 7  - -  . _ *  . 
, C , . - * . - . i i -  . . !. :Er ' i r .Zo*x-t. . : ,  ;91 s c .  2 E  



I 

with t h e  cischarge of judiclzl functions is unconstitutional." 

Simmons v ,  S t a  te, 160 Fla. 626, 6 2 8 ,  3 6  So. 2d 2 0 7 ,  2 0 8  ( F l a .  

1948) (quoting 11 Am. Jur. 9 0 8 ) .  These precepts  have their 

genesis in t h e  doctrine of t h e  separation of powers, which has h s  

its goal the preservation of the inherent powers of the three 

branches of government and the prevention of one branch from 

infringing on t h e  powers of the others to the detriment of our 

system of constitutional rule. Daniels v .  S t a t e  R d .  DeD't, 170 

So. 2d 846 (Fla. 1961). 

The citizens of this s t a t e  have expressly codified this 

doctrine I n  article 11, section 3 of the Florida Constitution, 

thereby aciopting one of the  d o c t r i r . e ' s  5undamental prohibitions 

thzt "no  branch may encroach upon the  powers of another." Chiles 

V. Children A ,  E, C ,  D ,  E ,  an6 F, 5 e 9  So. 2d 2 6 0 ,  2 6 4  (E;la. 

1391). To achieve this constltutioncl g0z.l of separz . t ion  af 

governmental powers, t h e  co'~r;s of t h i s  ~ r , z . t e  z r e  chzrqed w i t h  

5 e c t I or. t h e  Flcridz 
- -  - 13 - 





pl , , >:, 

tlhat when t h e  legislature uses  t h e  word I t s h a l l "  in prescribing 

the  action of a court -in a f i e l d  of operation where the 

legislature has no authority to act, 

interpreted as permissive or d i rec to ry ,  rather than mandatory. 

pich v .  Rvals, 212 So. 2d 641 ( F l a .  1968); Simmo n s ,  160 Fla. 6 2 6 ,  

36 So. 2d 2 0 7 .  

0 
the word is to be 

In reliance on this principle, we conclude that the 

legislature's use of the  word "shall" in s e c t i o n  7 4 1 . 3 0 ( 8 )  (a), 

Florida S t a t u t e s  (Supp. 19941, must be interpreted to mean I t m a y "  

and, as such, is merely directory. See $ t a t e  ex rel. Harrinaton 

v. Genuns, 300  So. 2d 271 (FiZ. 2d DCA 1974). Given this 

interpretation, we specifically hold that a circuit court has the 

inherent authority, if it so chooses in its discretion, to 

enforce compliance with a domestic violence injunction issued 

pursuant to sec t ion  7 4 1 . 3 0 ,  Florida Statutes (Sup?. 19941, b!q 

means of an indirect cxirrLREl- contempt proceeding. Ne fur~ner 

hold t h a t  the f ac t  the alleqec violation of t h e  injunction mzy 

a l s o  constitute a crlminzl offense under s e c t i o n  721.21, Florida 

S t a t u t e s  (Supp. 1994), ooes n o t  preclude *-he USE c-T :he power of 

i n d i r e c t  criminal contemgt. In makinq this aeterminEtio:-, 

however, t h e  court must be mlr,5!ful of t he  implicztions 05 the 

Double Jeopardy Clause. Seet e . o . ,  :?ernandez V .  s t a ~ c ,  € 2 4  So. 

2 C  7 8 2  (Fla. 2 6  DCk 1 9 9 3 ) .  

. 

- 2 7 -  



Like t h e  supreme court, v e  too "recognize t h e  extreme 

impor t ance  of h a v i n g  domestic violence issues addressed i n  a n  

expeditious, efficient, and deliberative m a n n e r [ ]  [ and l  . . . $30 

not want these important issues to become bogged down in a n  

administrative morass[,]" which may be occurring as a consequence 

of the  1994 statutory revisions. In re P,eacrt of Comm'n or! 

decision has statewide significance in an area involving h o w  to 

best address one of the  most s e r i o u s  problems confronting our 

society- - v i o l e n c f  within the  domestic context-. .-we certify the 

following questions of grezt public importance: 

IS TYE: WORD "SHALL" AS USED IN SECTION 
7 4 1 . 3 0 ( 8 )  (21,  FLOP,IDk. STATUTES (SUPP. i994), 
TO EE INTZRPZETED AS 1~3PJiDF_TOP,Y P,ATHER . .. THAN AS 
PERMISSIVE OK DIRZCTOi?Y? 

. ^  
PE t i t i sn den L e 6. Qi-? e s t i ,sz s c e r  'J : L i ed . 



EULMER, Judge,  Concurring specially. 

Although I find the reasoning and weight of authority s e t  

f o r t h  in the dissent persuasive, I concur with Judge Lazzara 

because I believe the statute t ha t  we are examining reached too 

f a r  and  imposed an impermissible restriction on t h e  inherent 

power of the court. 

If all violations of domestic violence injunctions were 

criminal offenses, I would be inclined to concur with Judge  

Altenbernd because I agree that the legislature is not barred by 

the separation of powers doctrine from substituting one sanction 

available to punish conduct falling within the definition of 

indirect criminal contempt for another. I would also be inclined 

to agree that the courts should defer to the 1egislEtive scheme 

created by chapter 94-134, Laws of Florida, for dealing with 

domestic violence. After all, the  legislature created this 

specialized injunctive re l ie f  in response to the growing problem 

or' domestic violence in our communities. ~t is o n l y  because of 

the legislature's resgonse  to t he  plezs  for help that the coErts 

have become ac t ive  ir! addressin? t h e  neeel of victims and 

families involved  i n  abusive relationships. 20th bsanc'nes of 

governnent are now workinq together to solve t h i s  societal 

problem. Never the less ,  even thouqh I aqree that the  legislative 

branch is best equipped t o  debate  and 6eci6e public policy 

issues, 1: bel ieve  t k e  question x e  are addressing is one of 

separation or' powers ,  n o t  one cf piJblic policy. 

- 19 - 



I am s u r e  t h a t  the l e g i s l a t u r e  d i d  n o t  i r . tcnd to c r e a t e  a 

s e p a r a t i o n  of powers q u e s t i o n  when i t  amended the z t a t u t e s  

relating t o  domestic v i o l e n c e  during the 1 9 9 4  session. The 

declaration of i n t e n t  l anguage  se t  f o r t h  i n  ~ection 7 4 1 . 2 5  2 1 ,  

F l o r i d a  S t a t u t e s  (Supp+  1994), makes i t  clear t h a t  Lhe f o r . s  of 

the amendment w a s ,  u n d e r s t a n d a b l y ,  on threats and ac ts  o 

violence. However, the provision that " i n d i r e c t  criminal 

contempt  may no longer be u s e d  t o  enforce compl i ance  w i t h  

injunctions f o r  protection a g a i n s t  d o m e s t i c  violence" applies n o t  

only t o  v i o l a t i o n s  that would now be dtemed misdemezncr offenses, 

b u t  also to non-criminzl violations as w e l l .  

i n t e n t  i s  implemented i n  s e c t i o n  741.30(e) (a), Florids Statutes 

(Supp.  1 9 9 4 1 ,  which provides i n  p a r t  that I i [ t l h s  c o u r t  shall 

enforce, through a civil contempt  proceeding, a vioiation of an 

injunction for protection which is n o t  a criminai 1-icLE.ticn ur.5er 

s . 

rrr3st concerr,s me. 

This leqislative 

- 14  1 * 3 1 * " H e r e i r ,  lies the  separation of powers problem thEt 

Dories t i c  - i - iGlence inJunctions z r e  typiczl1;- oroers t?;at 

kotr ,  Cccr--IEna c e r t a i n  ac t :  ( 0 .  F . ,  lez-?e t h e  ro,sider.ce; pay chile 

su ra2 r t ;  a t ~ e n d  z x 2 s e l l n s )  z s  v;ell E S  f o r k l c  o t h e r s  ( e . g . ,  rial-e 

23 C ~ E ' . ~ Z . C L  of EX:.  k i n d  w i t h  t h e  petitioner; do not q 3  on o r  f iear  

t he  rasidence o r  .;izce of emp1ollnen': of the p c t i t i o n c r ) .  

cor.:e~.rt nay 0 ~ 1 ; ~  be csed to c o e r c e  corngliznce witn z speclz~c 

crr~ztive ir: .E COUTL o r d ~ r. It r . ~ ; . y  zot be csed t o  p?unish ~ z z t  

v i c1Et io r . s .  Ez=r;reI1, 114 S .  ~ r .  2 5 5 .  L ~ C S ,  the  cnl:.~ 

Civil 

. + .  

7 .  

7 



violations or’ domestic violence injunctions that may be addressed 

by Lhe u s e  of c i v i l  contempt cire those  where  a r e q u i r e d  act has 

n o t  been performed,  such as  a f a i l u r e  t o  p a r t i c i p a t e  i n  court- 

ordered counseling. 

Even in those cases where civil contempt cou ld  be l a w f u l l y  

used,  it would ra re ly  provide  realistic s a n c t i o n s .  I s u s p e c t  

that few judges would i n c a r c e r a t e  a par ty  i n  order t o  coerce 

attendance at counseling i f  t h e  i n c a r c e r a t i o n  would cause  a loss 

of employment t h a t  would then result i n  the t e r m i n a t i o n  of child 

support payments. A civil contempt f i n e  would bE useful only if 

i t  really coerced compl i ance .  Eased on m y  e x p e r i e n c e  as a trial 

j udge ,  I do n o t  believe t he  imposition of a daily f i n e  would even 

be available in many cases to coerce compliance because most of 

the parties who appear in c o u r t  f o r  enforcement proceedings have 

a limited ability ts pay such 2 f i n e  and p u r q ~  themselves of tne 

contempt. Of course, i i  “Ley 60 n o t  have t h e  p r e s e n t  zbility to 

pay the  f i n e  imposed, LZe :in’s Seccines p m i t i v e  &nu ~ r . l a i % ~ f u l .  

Enwen Y .  Egw‘en, 471 So. ?a L L / ~  (Flz. 1 9 2 5 ) .  Lvec I n  tnose  cases 

where f l n z , n c l ~ . l  ~ . b i l L t ; -  is r+c: 5 f x t c r ,  the  u s e  of c o e r c l - i e  

fines would r e q u i r e  t h e  i n g l ~ r ~ e n t e t i o n  of j * e t  a o ~ h ~ r  e n f o r c m e n L  

p r o g r m  t h a t  would se-LrerEl;r  linpact :he already Scrceoninc ;  

caseloads of the  j x c i c i z r y .  

. -  

r .  

7 
” - - ,  

Finzll:v, m 6  p~l-:?.aps mcre trr.per;zit,  the  m o s t  common 

* .  violations of 2omes:ic *\vioience I - j u n c t i o n s  E r e  tnose  where 



prohibited a c t s  e r e  comimi+_tea end  riot  those where a compelled act 

has  n o t  been performed. Civil contempt is not available to 

sanction such violations. 

a c t s  ( e . g . ,  have no contact of any kind) does n o t  lend itself t o  

enforcement through civil contempt since no single act, or t h e  

cessation of a single act, can  denionstrate  compliance and thereby 

operate a s  the purge t h a t  is required i n  a13 civil contempt 

coercivc sanctions. See E a m J e 1 1 ,  114 S .  ~ t .  2 5 5 2 .  

A general prohibiLion against futurc 

Thus, as a result of the  1994 amendments, no sanction is 

available t o  punish t h e  offender who violates a dcrrestic -:iolence 

i n j u n c t i o n  by committing a p r o h i b i t e d  n o n - c r i m i n a l  a c t .  

circuit c o u r t ,  I found t ha t  t h i s  type of v i o l a t i o n  w a s  a large 

In t h e  

and significent clzss of cases .   or example, I saw many p a r t n e r s  

i n  ebuslve relatlonshlgs who \.;ere terrified o r  tormented by 



I 

criminal contempt  sanctions not only impinges upon the inherent 

power of the  court, b u t  also actually undermines t h e  protective 

purpose of t h e  legislation. This supposedly unintended result 

may be part of the reason that the  legislature again amended the  

statute in 1995 to restore the court's use of criminal contempt 

as an available sanction auainst violations of domestic violence 

injunctions. The recent amendments also add the very types of 

previously non-criminal acts that are so o f t e n  the basis of the  

violations to t h e  list of a c t s  t h a t  are now deemed a 

miscemEanor. 

0 

8 

I do appreciate the f a c t  thEt at common law the contempt 

powers were much more nzrrow than the  contempt powers exercised 

in the courts of modern America. And, I am tempted by Judge 

Altenbernd's suggestion that we should be most cautious about 

invoking our i r iherent  powers t o  safeguard a contempt power that 

is not expressly recocnized. i n  our constitution and t h a t  di2 not 

exis t  EL Common law. Nevertheless,  because the ineirect crininal 

con t emp t of our circuit courts not derive from t h e  

S e c t i o n  7 4 1 . ? 1 ( 4 )  ( e ) ,  Flo r iEa  Statutes ( 1 9 9 5 ) ,  n s ~  p r o -  
vides t h a t  a person  k-ho 1 - io l a t e s  s. comestic v i o l e n c e .  injunctior! 
by I' [ t l  Elephoning, contacting, or otherh*ise comuniczting i.;ith 
the petitioner directly o r  indirect::., unless the injunction 
s p e c i f i c z l l y  aLloxs indirect c c n t ~ . c t  tk rougn a third. p a s t y "  is 
g u i l t j r  of a rnisdemeznor of t he  ::rs: Zec ree .  

- .  



(1934); E:. n a r t c  Earman,  a 
Lhe legislation involved 

,45 

in 

Flz. 2 9 7 ,  9 5  So. 7 5 5  (1923). Unlike 

R o l l e ,  t h e  1 9 9 4  amendments d o  no t  

j u s t  prescr ibe "how and t o  what  extent the c o u r t s  may p u n i s h  
I criminal c o n d u c t ,  includinc contempt." a t  815. Rather, 1 e y  

purport: to remove t h e  authority of the c o u r t  t o  u s e  i n d i r e c t  

c r i m i n a l  contempt t o  punish &ny violation of z d o m e s t i c  violation 

i n j u n c t i o n .  I 

bel ieve the l e g i s l z t u r e  i s  without s u t h o r i t y  t o  eliminate the 

inherent power of i n d i r e c t  criminczl contempt which our 

constitutionally created circuit c o u r t s  possess .  

Therefore, I c o n c u r  with Judge  Lazzara because 



one within t h e  Qverlanninc constitutional domain of the Icqisla- 

(II, t u r e  and the  judiciary. Indirect criminal contempt is not an 

express constitutional power granted to the judiciary, but rather 

an implied power. 

biguous statute unless the legislature's action unquestionabls 

deprives the  courts of a contempt power essential to t h e  exis- 

tence of the j u d i c i a l  branch or to the orderly administration of 

justice. I agree that t he  legislature used poor judgment when i t  

revised the enforcement procedures for this statutory injunction, 

Poor judgment is not unconstitutional. Durir,? this one-year ex- 

periment, the legislature's enforcement mechanism for misconduct 

outside the courtroom d i d  not deprive the Courts of any essential 

power. See In re Robinson, 23 S.E. 453 (N.C. 1895) (upholding 

statutory l i m i t a t i o n s  OR indirect contempt because such power was 

not "zbsolutely essential" to the judiciary) . 

A s  a result, the courts must honor this unam- 

A c1ez.r ;.lolation of the constitutionzl p r o -  
v i s i o n s  Zividincj t h e  powers of government 
into aepErtments shoule be checked and reme- 
d i e d ;  b u t  where a rEasonable doub t  exists &s  
to the ccnstitutionzlity of E s t a t u t e  con-  
ferrinc pcwer ,  zuthority, and duties upon 
officers, the  legislative will should be 
en fo rced  by t h e  courts to secure orZer ly  
qovernrnent an5 in deference to the LecFsla- 
ture, w3ose Ection is presumed tc be withir!  



e i t s  powers, and  whose lawmaking discretion 
w i t h i n  i t s  powers is not rcvicwable by the 
c o u r t s .  

(1908). See also S t a t e  v. Johnson ,  3 4 5  So. 2d 1069 (Fla. 197 ; 

1 6  Am. J u r .  2d Constitutional Law 55 2 9 7 - 2 9 9  (1979). 

In this case. the  legislature did not c o n f e r  added power t o  

t he  c i r c u i t  court, but rather c o n f e r r e d  additional power t o  t h e  

county  c o u r t  End limited a power of t h e  circuit court. Even in 

beyond .z reasonable d o u b t  + 

Separa t ion  of powers is not: E. d o c t r i n e  comparable to res 

i u d i c a t z ,  resDondeat s u p e r i o r ,  o r  o t h e r  well-established r u l e s  

used to determine the cE:tcome of a l a w s u i t .  It is a p o l i t i c a l  
. . . .  

doct . r ine  applicz.blr- to 211 three branche-c of qovernment.  

- -  
- A D -  



. . . .  
In a word, we are dealing w i t h  what Sir 

Henry Maine, following Madison, calls a ''PO- 
litical d o c t r i n e , "  and not a technical rule 
of law. Nos has i t  been t reated by the 
Supreme Court as a technical legal doctrine. 
From t h e  beginning that Court has refused to 
draw abstract, ana ly t i ca l  l i n e s  of separation 
and has recognized necessary areas of inter- 
action. 

Felix Frankfurter & James M, Landis, Power of Conqres,c; Over 

Procedure in Criminal ContemDts i n  " I n f e r i o r "  Federal Courts--A 

Studv i n  Separation of P o w e r s ,  37 Harv, L. Rev, 1010, 1012-14 

( 1 9 2 4 ) .  

Although J u s t i c e  Frankfurter was discussixg s e p a r a t i o n  of 

powers under the United S t a t e s  Constitution, I see no reason to 

conclude that t h e  Floridians who expressly included separation or' 

powers wi th in  ou r  state constitution were l ess  shrew6 o r  less . -  

practical. This constitutional clause serves t h e  major political . 

purpose of deterring undue concentrttion of power in any one 

branch of government ."  As discussed kjy F ~ G ~ ~ S S G ~  Tribe, the  

o b j e c t i v e  is to balance t h e  t l independenc?z and Integrity of one 

branch" a g a i n s t  I' tne  interdependence without whicn indepenience 

c m  become dominztion." Laurence E .  T r i b e ,  ~ w r i c z n  Co~stitu- 

5 ed. 1 9 8 8 )  

Most of t h e  Floridz preceden t  discussinq sepzration of  



Lask of ConsLiLutional judicial review. By c o n t r a s t ,  when the  

Judiciar-? invokes t h e  separation of powers doctrine to declare 

that t h e  legislative or executive branch is powerless to a l t e r  a 

j u d i c i a l  function, it performs the same review--hut w i t h  a vested 

interest. This conflict of interest may be unzvo idab le ,  b u t  i t  

should compel c o u r t s  t o  proceed wi th  grea t  caution and conserva- 

tism. In this political context, if there is any reasonable 

doubL concerning the constitucionality of legislation that cvrbs 

j L d i c i a l  power,  t h e n  judges should defer to the  wisdom of 

elected representatives. 

the  

I f  the judiciary can honor the policy 

of the  legislature with no substantial harm to its existence or 

o p e r z t i o n ,  t hen  It should  not o v e r r i d e  the d u l y  enacted p o l i c y  or 



Live remedies were L O O  slow and cumbersome to combat this social 

problem. The c o u r t s  may have alternative nonstatutory theories 

upon which an i n j u n c t i o n  could be entered i n  some of these cases,  

allowing for enforcement through indirect criminal contempt. But 

if the court’s order relies upon a s t a t u t o r y  basis  f o r  an i n j u n c -  

tion, I see no constitutional reason why the  court: cannot limit 

its penalties t o  those mandated by statute. 

Second, the  legislature obviously has constitutionzl a u t h o r -  

ity to enact statutes defining criminal offenses. The r e s t r i c -  

t i o n s  i n  chapter 9 4 - 1 3 4  prevent problems of double  jeopardy .  See 

Dixon,  113 S. C t .  2 8 4 9 ,  1 2 5  L. E d .  2d 5 5 6 ;  Fierro v .  S t a t e ,  6 5 3  

SO. 2d 4 4 7  (Fla. 1st DCA 1 9 9 5 ) ;  +Sta te  v. Miranda, 6 4 4  So. 2d 3 4 2  

(Fla. 2d DCA 1994); Richardson v .  Lewis, 6 3 9  So. 2d 1098 (Fla. 2d 

DCA 1994); Eernandez ,  6 2 4  So. 2d 7 8 2 .  The 1994 amendments estab-  a 
lished first-degree misdemeanors t o  punish a broad spectrum of 

acts t h a t  v i o l z t e  the  s t a t u t o r y  injuncLion.” There i s  a 

7 4 1 . 2 :  Violation of an injunction f o r  protectior- 
against  c i o m e s L i c  violence.--A ~ 2 r s o n  who willfully 
v i o l a t e s  ~n i r , j u n c t i o n  fsr prctection a g a i n s t  d o m e s t i c  
i r i o l ence ,  issue6 rJ;rrsuent to s .  7 4 1 . 3 0 ,  b y :  

p a r t i e s  s k r e ;  

thct t he  p z r t i e s  shzre; 

aqair,st  t h e  petitioner: o r  

i n j u n c t i o n  throuq:? a n  I n t e c t i o n a i  un lawfu l  tnreat. 
word,  or zct to do t - io lence  to t h e  ?etitioner, 
courled t.:lth a agpE.rer,t .zb41~t:,+ t o  do E ? ,  znd 
L h r c u ~ n  d o i n c  s o m  ECL t h z t  c r e ~ ~ e s  E w l l - f o a n t e d  
f e a r  thzt such t - i o l ence  is i r x i s e n :  is q u i l t y  of E 

(1) X e f u z l r , ~  to vacz:e thr, c i w E l ; i n c  t h e t  t h e  

(2) Z e t u r n i r c  t o  the 6wGlling o r  the proper:;’ 

( 2 )  Com.Ft r , lng  m a c t  of domestic v i o l e n c e  

( 4 )  C m m i t E i x ;  any o t h e r  violation of t h e  

- 2 9 -  



a 

leqitlmate concern t h a t  a circuit court jucige who exercises i n -  

direct criminal contempt authority could bar a county c o u r t  judue 

from subsequently punishing the misdemeanor. The leqis la t*dre has 

decided that a per son  whose conduct is a serious violation of a 

domestic violence injunction should have a criminal 

a conviction would clearly establish a “ p r i o r  record” 

sequent  guidelines scoresheet, 

legislative domain. 

should include more crimes, we shc.iild trust t h e  legislature to 

change It. 

record. Such 

on any sub- 

These decisions f a l l  within s he 

If i t s  penalty structure is not perfect or 

Third, t h e  judicial concept of indirect criminal contemnt 

overlaps with legislative and  executive functions, I n d i r e c t  

criminal contempt allows a judge considerable 

decidin; the elements 

o c c u r r i n g  outside the 

determines xho sho~ld 

of ;In cf fezse  aqainst a 

presence of the  j u d g e .  

be p r o s e c u t e d ,  2.nd t k e n  

f l e x i b i l i t y  in 

victim for zcts 

The j udgs  c!.so 

tries ccri*;icts, 



alternative criminal and civil remedies. Edward M. Dangcl, 

Contempt, 5 4 2 A  (1939). 

111. IN A SEPARATION OF POWERS ANALYSIS, "INHERENT POWERS" 
MUST BE LIMITED TO ESSENTIAL POWERS 

Article V of the  F l o r i d a  Constitution expressly creates many 

judicial functions the  legislature cannot  limit or regulate. For 

exzmple, the legislature cannot assume t h e  power given to t he  

supreme court i n  a r t i c l e  v ,  section 2, to adopt rules of practice 

and procedure. See Haven Fed .  Sav. & Loar? P , s s ' n  v .  h ' i r i a n ,  579 

So. 2d 7 3 0  (Fla. 1991). Likewise, t h e  power to discipline 

lawyers that w a s  deemed an inherent contempt power in S t a t e  ex 

r e ? .  Oreuon S t z t e  Ear 17. Lenske, 407 P . 2 d  250, is an express 

power in zrticle V ,  s e c t i o n  1 5 ,  of t h e  F l o r i d a  Constitution. 0 
. 

. 

N o  constitution21 provision expressly gives circuit ccurts 

t h s  power of indirect criminal contr,xpt. A5 c result, we are 

forced in this czse  to delve into ~ ' n c ,  judicicry's "inhezezt 

po'r..7ers." With z smile, one might s z q g e s t  that t h e s e  CTE th€ 



c 



involves a more r e s t r i c t i v e  definition. There a r c  cases t h a t  

d e f i n e  " i n h e r e n t  powers1' to include powers t h a t  are '*essential" 

to t h e  court's existence or t o  t h e  due administration cf j u s t i c e .  

In re Robinson ,  2 3  S.E. 4 5 3  (N.C. 1895); Ex narte Wetzel, 8 So. 

2d 8 2 4  (Ala. 1 9 9 2 ) ;  2 1  C.J.S. 5 31 ( 1 9 9 0 ) ,  This is the 

scope of the  judiciary's '#inherent: powers" that should be em- 

0 

ployed when evaluating t h e  checks and balances between the legis- 

lature and t h e  c o u r t s .  The judiziary s h o u l d  rarely, if ever, 

f i n d  a need to shield its inherent powers from d u l y  enacted 

legislation unless the legislation threatens to undermine the 

existence of t h e  court or its due administration of j u s t i c e .  I 

am not convinced that the  m a j o r i t y  opinion has employed this 

narrower definition of inherent powers. 

IV. ALTHOUGH INDIRECT CRIMINAL CONTEMPT IS A REASOKPZLY 
NECESSARY POF-Sh 07 THE COURTS, IT IS NOT AN ESSSNTIAL 
POWER IN TEIS CONTEXT 

The m a j o r i t y  o p i ~ i ~ n  a h i t s  thct t h e  1ecisl&?ure can define 

a pe9E.l. t y  f o r  bu t r u l e s  t h a t  t?lE 

- tempt mZer any c i r c i a s t a n c e .  I am i n c l i n e d .  t o  zqree that t he  
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contempt  "consists i n  f a i l i n g  t o  do 

by a c o u r t  o r  j u d g e  in a civil case 

sorriething ordered t o  be done 

f o r  the b e n e f i t  of the op-  

pos ing  p a r t y  t h e r e i n . "  Id. T h i s  i s  i n  c o n t r a s t  t o  "criminal" 

contempt, which i s  "conduc t  t h a t  i s  d i r ec t ed  a g a i n s t  t h e  a u t h o r -  

ity and d i g n i t y  of a c o u r t  o r  of a judge a c t i n g  j u d i c i a l l y ,  a s  i n  

u n l a w f u l l y  a s s a i l i n g  or d i s c r e d i t i n g  the a u t h o r i t y  o r  d i g n i t y  of 

the cour t  o r  j u d g e  o r  i n  do ing  a du ly  f o r b i d d e n  a c t . "  Id. 

There is no q u e s t i o n  t h a t  these s t a t u t o r y  i n j u n c t i o n s  n o r -  

mally r e s u l t  i n  " i n d i r e c t "  v i o l a t i o n s .  While i t  can be argued 

t h a t  an  ac t  of domestic v i o l e n c e  i s  directed a g a i n s t  the a u t h o -  

r i t y  and d i g n i t y  of the c o u r t ,  such a c t  i s  normally directed 

a g a i n s t  the opposing p a r t y  for whose benefit the i n j u n c t i o n  has 

been entered by a judge i n  a civil p r o c e e d i n g .  The j u d g e  re -  . +. 

ceives,  a t  mos t ,  a g l a n c i n g  blow i n  these d o m e s t i c  b a t t l e s .  The 

l e g i s l a t u r e  s h o u l d  be a u t h o r i z e d  t o  t r e a t  such v i o l a t i o n s  as 

matters of civil contempt  because these v i o l a t i o n s  best  f i t  

w i t h i n  t h a t  1egz.l category. 

Thiri, the  l e q i s l a t u r e  hzs not e l i m i n z t e d  penal t i e s  

should be filed and. li tica ted. in z county  c r i i n i n a l  c o u r t  and n o t  

in a c i r c u i t  civil c o u r t .  I n d e e d ,  I-, r,cy be possible f o r  the 

circuit j u d g e  simpl:,. t o  ac t  c s  2 county j u d g e .  See,  e . u .  , 

Eol?lne?r v. FionorabLe G-eoffrev G .  Cohen, 6 5 6  So.  2d 2 0 5  ( F l a .  



court's existence z i ~ c  I t s  due a E m i n i s t r a t i o n  of  j u s t i c e  a r e  n o t  

threatened by a ststutc t h a t  s imply  moves the prsceeding t o  a 

d i f f e r e n t  rocm in Lhe courthouse. 

Moreover, Lhe statute does not prevent t h e  use of i n d i r c - t  

c r i m i n a l  contempt f o r  orders entered in addition to o r  subsequent 

t o  t he  s t a t u t o r y  injunction. 

direct criminal contempt for misconduct in t h e  presence  of 

judge .  

It does not deprive the  court of 

the 

It app l i e s  to o n l y  one specific order that is designzd to 

accomplish a particular legislative g o a l .  

The legislature did n o t  deprive t h e  courts of civil contempt 

rerrIzCies. 

underestimated. E c u a l l y  important, c i v i l  coerc ive  fines, E S -  

sessed for every day of noncompliance, are s t i l l  available to 

compel actions r e q u i r e s  by t he  statutory injunction. 

v. E 2 5 i e ,  6 5 4  So. 2d 1 2 5 3  ( F l a .  4th DCA 1 9 9 5 ) .  - Admittedly, it 

is n o r e  d i f f i c u l t  LG u s e  j a i l  zs  5 scnction F n  cityi1 contenpt, 

The power to impose compensatory fines shou ld  not  be 

See iiablc 

" ?  

7 - - - * -  pc- Licxl~r?y f o r  sene czge,r,ts of  t L e z e  injunctions, 

s s ~ c ' i i o n  C E Z  s ~ i l l  Sz ~ : s e ?  ix apprc?ri~te cs,ses. '- '  It 1s 
but thi: 

- -  

6i"f tcxl t  for me tc: acce-,: :?-EL v.-ner, the leqis;ature creezec net,; 

j a i l  z spouse  who refcs 
sgmse  \.*LS willing tc 

j z i l e d  ~ t i l  k e  3r srle 
it>* to pel- temporary 

f trAe i n j u r i c c i o n .  



criminal offenses in c o u n t y  c o u r t  and preserved a significant 

civil penalty" for use by the c i r c u i t  court, it depr ived  the  0 
courts of a constitutionally essential power. 

I recognize t h a t  the supreme c o u r t  in Ducksworth described 

punishment for contempt as an inherent judicial power. 

in a case of c i v i l  contempt .  I f  the legislature can  constitu- 

It did so 

tionally eliminate incarceration for juveniles who commit: t 

contempt of c o u r t ,  I find it hard to e x p l a i n  how the  legislature 

violates separation of powers by proscribing incarceration for 

adults who commit i n d i r e c t  contempt i n  this c o n t e x t .  See A . A .  v. 

Rolle, 6 0 4  So. 2d 813. 

V. 

At the same time t h a t  the leqislature restricted the  circuit 

court's contempt penzlties, it created nonrefundable civil 

t6ry assessments. The rclevan': portion of c h ~ p t e r  9 4 - 1 2 4 ,  

of FloriZa, s t a t e s :  

m G n e  - 

L b ' d S  



T h e  legislature passed this provision based on Jobr:son Y .  E e d n z r ,  

5 7 3  So. 2d 8 2 2  (Fla. 1991), which expressly permits such coercive 

assessments in civil contempt. I f  Eednar  is c o r r e c t ,  then Judge 

Fulmer's legitimate concerns for t he  effective enforcement of 

these injunctions shou12 n o t  be a major fzlctor  in t h i s  

discussion. 

Thz United Sta'ies Supreme Court's decision i n  Eauwell m a y  

have i m p l i c i t l y  overruled the portion of Eednzr  that authorizes 

these s .znrefundable  rn0~2tary assessments Karc Rohr, 



powers i s sue  and r e i n s t a t e  indirect criminal contempt for a much 

simpler reason. 

- 3 9 -  






























































