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STATEMENT OF CASE AND FACTS 

This case interprets the appraisal provision in an automobile insurance 

policy. Interdistrict conflict on this issue has been certified by the Third District 

in a factually identical case which is currently pending in this Court. 

Francisco Robles purchased a 1984 dump truck in May 1989 which was 

financed by a $28,643.00 loan from Capital Bank. Robles insured this vehicle with 

Harco National Insurance Company. 

On October 22, 1990, Robles filed a Proof of Loss with Harco, claiming 

that the truck was stolen. Robles sought reimbursement for the loss pursuant to the 

terms and conditions of the Harco policy. The policy provided that the maximum 

damages recoverable at the time of loss was the actual cash value or the cost of 

repairing or replacing the stolen property, whichever was less, minus a $1,000.00 

deductible. If the parties disagreed on the amount of loss, the insurance contract 

established an appraisal provision to determine what sum was due and owing: 

SECTION I11 - BUSINESS AUTO CONDITIONS 

The following conditions apply in addition to the Common Policy 
Conditions : 

A. LOSS CONDITIONS 

1. APPRAISAL 

If you and we disagree on the amount of "loss", 
either may demand an appraisal of the "loss". In 
this event, each party will select a competent 
appraiser. The two appraisers will select a 
competent and impartial umpire. The appraisers 
will state separately the actual cash value and 

Wicker, Smith, Turn, O'Hara, McCoy, Graham & Lane, P.A. 
Barntqt Bank Plaza, One East Browatd Boulevard, Ft. Lauderdale, Florida 33301 

1 



amount of “loss”. If they fail to agree, they will 
submit their differences to the umpire. A decision 
agreed to by any two will be binding. Each party 
will: 

a. Pay its chosen appraiser; and 

b. Bear the other expenses of the 
appraisal and umpire equally. 

If we submit to an appraisal, we will 
still retain our right to deny the 
claim. 

* * *  

In November 1990, Harco offered $17,303.00 as the actual cash value of 

the truck, subject to Robles’ $1,000.00 deductible. Robles refused the payment. 

In a letter dated January 21, 1990, Harco requested that Robles submit to an 

appraisal of the loss pursuant to the contract terms. Robles’ appraiser valued the 

truck at $29,000.00 (subject to the $1,000.00 deductible). Harco’s appraiser 

valued the vehicle at $16,000.00, subject to the deductible. Because of the dispute 

between the parties’ appraisers, the two appraisers then selected a neutral umpire 

pursuant to the terms and conditions of the policy’s appraisal provision. This 

independent appraiserhmpire valued the truck at $16,000.00. Harco then tendered 

$15,000.00 (the appraisal minus the deductible). Robles rejected the offer and filed 

suit seeking sums in excess of the amount due under either the appraisal provision 

or the limits of insurance coverage provided by the contract. 

Harco moved for Summary Judgment on the grounds that Robles’ recovery 

was limited to the amount established pursuant to the policy’s appraisal provisions. 

Wicker, Smith, Tutan, O’Hara, McCoy, Graham & Lane, P.A. 
Barnett Bank Plaza, Onc East Broward Boulevard, Ft. Lauderdale, Florida 33301 
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The Trial Court gran ed Summary Judgment in favor of Harco, but the Third 

District Court of Appeal reversed on the authority of American Reliance Znsurance 

CO. v. Village Homes at Country Walk, 632 So.2d 106 (3d DCA), rev. denied, 640 

So.2d 1106 (Fla. 1994), which said that this type of appraisal clause is void 

because of a lack of mutuality. 

A similar ruling was issued in the factually identical case of State Farm 

Fire & Casualty Co. v. Licea, 649 So.2d 910 (Fla. 3d DCA 1995), rev. accepted, 

Case No. 85,200, which was also decided based upon the American Reliance 

decision. In Licea, the court certified express and direct conflict with decisions of 

the other four District Court’s of Appeal, and the case has been accepted for review 

by this court. Case No. 85,200. 

ISSUE 

WHETHER THE INSTANT DECISION OF THE 
THIRD DISTRICT EXPRESSLY AND 
DIRECTLY CONFLICTS WITH DECISIONS OF 
THE FIRST, SECOND, FOURTH, AND FIFTH 
DISTRICT COURTS OF APPEAL. 

ARGUMENT SUMMARY 

This case presents the same factual situation and legal issue that is 

currently before this court on a certified conflict in the case of State Farm Fire & 

Casualty Co. v. Licea, 649 So.2d 910 (3rd DCA 1995), rev. accepted, Case No. 

85,200. Both of the Third District’s decisions result from a stare deckis 

application of the rule announced in American Reliance Insurance (20, v. Village 

Homes at Country Walk, 632 So.2d 106 (Fla. 3d DCA), rev. denied, 640 So.2d 

Wicker, Smith, Tutan, O’Rara, McCoy, Graham & Lane, P.A. 
Barnett Bank Plaza, One East Broward Boulevard. Ft. Laudetdalc, Florida 33301 
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1106 (FI 1994) which is 

District Courts of Appeal. 

rtified to be in conflict 

ARGUMENT 

7ith de isions from 11 0th 

THE INSTANT DECISION OF THE THIRD DISTRICT 
EXPRESSLY AND DIRECTLY CONFLICTS WITH 
DECISIONS OF THE FIRST, SECOND, FOURTH, AND 
FIFTH DISTRICT COURTS OF APPEAL. 

Both the instant case and the State Farm v. Licea, supra, decision hold that 

an appraisal clause in an insurance contract is unenforceable where the policy 

provides "if we [the insurance carrier] submit to an appraisal, we will still retain 

our right to deny the claim. 'I The Third District noted in both decisions that stare 

decisis required this district to follow the rule announced in American Reliance 

Insurance Co. v. Village Homes at Country Walk that an appraisal clause which 

contains this provisions lacks mutuality and is, therefore, void. Decisions from 

each of the other District Courts of Appeal in this state hold (as well as the dissent 

in the American Reliance case) that this provision does not affect the validity of an 

appraisal clause. Rather, these decisions set forth the rule of law that an insurer 

who participates in an arbitration proceeding to determine the amount of loss 

suffered by an insured is not deprived of the right to later contest the existence of 

insurance coverage for the loss because questions of liability are for the court to 

resolve. While conflict between the Third District Court of Appeal and the other 

districts is apparent in multiple decisions (see State Farm v. Licea, supra, at 911- 

912), the Licea court certified express and direct conflict with the decisions of 

Wicker, Smith, Tutan, O'Hara, McCoy, Graham & Lane, P.A. 
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Montalvo v. Travellers, 43 S0.2’ 648 (Fla. DC, 994); I F. o Palm Beach 

v. State Farm, 634 So.2d 1089 (Fla. 4th DCA 1994); U.S.F. & G. v. Woolard, 

523 So.2d ’798 (Fla. 1st DCA 1988); and Kennilworth Insurance v. Drake, 396 

So.2d 836 (Fla. 2d DCA 1981). 

Uniformity of law can be accomplished only if this Court accepts the 

instant case for review so that a decision can be entered which will conform to the 

opinion which will be issued following a merits review in the Licea, supra case. 

Mystan Marine, Inc. v. Harrington, 339 So.2d 200 (Fla. 1976) conflict certiorari 

is appropriate because of the express and direct conflict between the Third District’s 

decision and the cited cases from other district courts of appeal. Ford Motor Co. 

v. Kikas, 401 So.2d 1341 (Fla. 1981). Because of the conflict which is presented 

between and among the decisions cited, this Court has jurisdiction to review the 

instant case to resolve this conflict. 

Wicker, Smith, Tutan, O’Hara, McCoy, Graham & Lane, P.A. 
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CONCLUSION 

For the reasons set forth herein, it is respectfully urged that this Court 

exercise its discretionary jurisdiction, accept this case, and consolidate it for 

decision with the case of State Farm Fire & Casualty Co. v. Licea, 649 So.2d 910 

(Fla. 3d DCA 1995), rev. accepted Case No. 85,200. 

Respectfully submitted, 

WICKER, SMITH, TUTAN, O’HARA, 
McCOY, GRAHAM, LANE & FORD, 

P.A. 
Attorneys for Petitioner, HARCO 
One East Broward Blvd., 5th Floor 
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Fort Lauderdale, FL 33301 
(305) 467-6405 
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.AND, I F  FILED, >ISPOSED OF. 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

THIRD DISTRICT 

JANUARY TERM, A*D. 1 9 9 5  

FRANCISCO ROBLES, 

Ap p e i 1 an t , 

vs. 

HARCO NATIONAL INSURANCE 
COMPANY , 

App e 1 1 ee . 

Opinion filed January 

* *  

* *  

* *  

* *  

* *  

* *  

18, 1995. 

CASE NO. 9 3 - 8 6 1  

~n appeal  from Lhc c i r c u i t  Court f o r  Dade Count7/, TJorrnan 
Gerstein, Judge. 

Leo Bueno; /larios Lidskv, for appellant. 

Wicker Smith Tutan O'Hara McCoy Graham & Lane and Shelley 
Leinicke, for appellee. 

S. 

H. 

Before HUBBART, B A S K I N  and GREEN. 

PER CURIAM. 

Francisco Robles ("Robles") appeals an adverse final summary 

judgment which limits his recovery on an alleged s t o l e n  vehicle to 

an amount established pursuant to an appraisal provision of his 
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automobile insurance policy. Based upon our recent pronouncement 

in &EL&IJI R e l a c e  Ins. Co, v. Villaue Homes a t  Count rv Walk, 632  

So. 2d 106 (Fla. 3d D C A ) ,  u e d ,  640 So. 2d 1106 (Ela. 1994) , 

w e  must reverse. 

Robles purchased a 1980 Ford dump truck in May 1989 which was 

financed with a loan from Capital Bank in the sum of $28,643. 

Robles insured the  truck with Harco National Insurance Company 

( " H a r c o " ) .  Cap i t a l  Bank was shown on t h e  declaration page as a 

l o s s  payee t o  recover a portion of the insurance proceeds "as 

interest may appear at t h e  time of the l o s s . "  

On October 22, 1 9 9 0 ,  Robles filed a proof of loss w i t h  Harco 

claiming that the truck had been stolen. Robles requested Harco to 

pay f o r  the loss  pursuant t o  the  terms and conditions of the 

policy. According to the policy, the maximum damages recoverable 

at the time of the loss was the actual cash value or the c o s t  of 

repairing or replacing t h e  stolen p r o p e r t y ,  whichever is less,  

minus a $1,000 deductible for each covered automobile. 

If the  parties disagreed on the  amount of  the loss, the 

insurance c o n t r a c t  established an appraisal procedure to determine 

what sum was due and owing: 

Section 111 - Business Auto  Conditions. 

The following conditions apply in addition to the  common 
policy conditions : 

A .  Loss Conditions 

1. Appraisal 

2 



If you and ;v.e disagree on the amount ? f  
" l o s s , "  either may demand an appraisal of that 
"loss". In this event, each part-!' will select  
a competent sppraiser. The two appraisers 
will se l ec t  a competent and impartial umpire. 
The appraisers w i l l  s t a t e  separately Lhe 
actual cash value and amount of "LOSS". If 
they fail t o  agree, they w i l l  submit their 
differences to the umpire. A decision agreed 
to by any two will be b ind ing .  Each party 
will: 

a) Pay its chosen appraiser; and 

b) bear the o t h e r  expenses of the 
appraisal and umpire equally. 

If we submit to an aDDraisal, we will st il; 
r e t a i n  nu r riaht to denv the  claim. (emphasis 
added) .  

In November 1990, Harco offered $17,313 as the actual  

value of the truck, subject to the $1,000 deductible. R 

cash .. 

bles 

r e j e c t e d  this offer. B y  letter dated January 21, 1990, Harco 

requested that Robles  submit t o  an appraisal of the loss pursuant 

to the terms of the contract .  Robles '  appraiser valued the truck 
.%$$&- 

at $27,000 and Harco's appraiser valued it a t  $16,000, subjec 

the deductible. A third appraiser, selected by the two appraf' 

as the umpire, valued the truck at $16,000. Harco tendered $15,00& 

(the appraisal minus the deductible), Robles rejected this off& 

I ,  L 

and filed s u i t .  

Harco moved for summary judgment and argued that Robles' 

recovery was limited to the  amount established pursuant to the 

policy's appraisal provision. The trial court granted Harco's 

3 
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appeal, Robles argues, among other things, that our  Americw 

Relianc? decision dictates a revers a1 Gf the s m a  ry 1 udgmen t 

because t h e  appraisal provision lacks mutuality of obligation and 

is therefore unenforceable. We agree. In American Reliance, we 

said: 

Where t he  insured and the insurer agree to submit the 
question of the insured's loss f o r  determination by 
appraisers, but the appraisal would n o t  a f f ec t  the 
question cf t h e  icsurer's liability except to fix the 
amounts of value and l o s s  of damage, there in no 
enforceable arbitration aareement. 14 Couch on Insurance 
2d 5 50:18 ( R e v .  E d .  i 9 8 3 1 ,  'In the absence of an 
agreement to be bound thereby, the parties are n o t  bound 
by a determination made by a third person.' L L  

6 3 2  S o .  2d a t  107. 

Accordingly, since w e  conclude that this appr ai s a 1 provision 

is unenforceable, the summary judgment must be reversed as there is 

now a genuine issue of material fact as to the amount, if any, that 

Robles may recover on his claim. 

Reversed and remanded for proceedings consistent herewith. 

4 
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1088 634 SOUTHEHN HEPORTER. 2d SERlES 

children believe their father murdered their 
mother 

Although the confession was found i n d -  
miswible for purposes of obtaining a convie- 
tion in the criminal caw against Jeffrey 
Crouch, the existence of the confession is 
rrlevant for purposes of determining whether 
Jeffrey Crouch's parental rights should be 
terminated. Its mere existence is relevant in 
these proceedings as a t  least some external 
Justification for the girls' belief that their 
father murdered their mother. 

[1-51 A performance agreement must be 
offered to a parent before terminating paren- 
tal righk I 39.451, FlaStat. (19%?j. The 
goal of any agreement or plan, however. need 
not be reunification of thP  parent and child. 
SQI Waweri a Depnrtnwst of Health & Re- 
hnbi l i lo l iw S~i-vs. .  ,XI1 So.Zd 706 (Fla 2d 
IICA), ~ r ~ i r i r l  dPniPrl, M8 S0.2d I6 IFla. 
1987); Hrirnhck t!. Deparlrnent of Hedth  & 
Rehahili lafiw Sews, 576 So.2d 416 (Fla. 3d 
L)CA 1Wl1. Tmnination of parental rights 
and subsequent adoption may be the goal of 
a plan when the return of the child to the 
parent wmdd be unsafe. SPP fi 39.451, Fla. 
Stat. (1993: Wamn.  Moreover, parental 
rights have been terminated based on pro- 
spective abuse or neglect. k r  In w i n t m d  
? f W D . N . ,  443 So.2d 493 (Fla. 2d DCA 1Wj; 
I n  the interest ofJ.J.C.. 498 So.2d 604 (Fla. 
Zd DCA 19%).' We conclude that the facts 
of this case establish prospective abuse, mak- 
ing the goal of returning the children to bheir 
father untenable. 

The plan is quashed and the case remand- 
ed for a ruling on the Kihas' prtition to 

tranccripf wa? not madr a part of thc record in 
thc k i d  cuuri  nor has it hccri made a part of the 
i c ~ o r d  in any certiorari procccding in thi< court. 
Nothing in the record bcforc us indiratcr thai 
cithcr Judgc Brav or #he partics rclicd in any 
way on any (acts whivh may have bcrr divulged 
a! the ?upprc\rirrn hcar ing 

4. The suprcmc court ha< not dccidcd thr i<sue of 
whcthcr "prnrpectivc" abriw alone may support 
a finding ni rcrmination 01 parcntal riphtr Pnd- 
gcrr I '  D e p n r n e i i i  of I I e n l ~ h  B Rdiohrlrrrir!tu 
S e n , r .  57i So 2d 56%. qh6 n I (Fta I W l l  

Fla. 1089 JJ.F. OF PALM BEACH v. STATE FARM 
CItcu634 %.Zd I Iw9 (FIm.App.4Mu. ISWJ 

terminak parental rights consistent with this 
opinion. 

Petition for certiorari granted; order 
quashed. 

DANAHY, A.C.J., and CAMPBELL and 
TH KEADGI L I 1 .  <J.I., concur. 

JJ.F. OF PALM BEACH, INC., drma 
Sunrise Restaurant, AppellantlCross- 

Appellee, 

v. 

STATE FAR.M FIRE AND CASUALTY 
CO., AppelleelCross-Appellant. 

Nos. 9 1 4 m .  91-1082. 

District Court of Appeal of Florida, 
Fourth District. 

Feb. 2.3, 1994. 

Motion for JtehParing Stricken as Untimely, 
Stag Granted April 29, IW4. 

On review of arbitrator's decision, deter- 
mining that period of interruption for pur- 
pnsw of business interruption claim under 
fire policy was 23.76 months, the Circuit 
Court, Palm Beach County. Stephen A. 
Rapp. J., set aside arbitrator's decision. On 
consolidated appeals and cross appeal. the 
District Court of Appeal. Farmer, J., held 
that trial judge was not authorkd to disturb 
arbitrator's decision under rubric of  deciding 
issue of "coverape," even if, as trial judge 
found. arbitrator had used legally incorrect 
measure of damage. 

Reversed and remanded uith directions. 

I. Arbitration -63.1, 63.2 
Under arbitration law, unless parties so 

stipulate, it is not given to judges t o  review 
arbitrators' decisirrns for legal and factual 
accuracy. 

2. Insurance -5746) 

Trial judge wa9 not authorized to dis- 
turb arbitrator's decision in insurance dis- 
pute under rubric of deciding issue of "cover- 
age." even if, aa trial judge found, arbitrator 
had used legally incorrect measure of dam- 
age; under poliey pmision, whether claim- 
ant was actually entitled under facts of ease 
to be paid on claim and, if so, precise amount 
to which claimant uas entitled, were ques- 
tions reserved for arbitrator. West's F.S.A. 
PJ W.13, 682.14. 

See publication Words and Phrases 
for other judicial constructions and def- 
initions. 

3. Insurance -567.1 

Where amount owed on insurance ciairn, 
arguably within poliey coverage, is dependent 
on resolution of disputed issues of fact and 
application of policy language to those facts, 
extent of claim does not constitute "cover- 
age" question reserved for court, aa opposed 
to arbitrator. West's F.S.A. §6 682.13, 682- 
14. 

4. Insurance -567.1 

Coverage question reserved for court, 84 

opposed to arbitrator, is merely whether 
claim is arguably within class of claims cov- 
ered by policy and, thus, arbitration provi- 
sion. West's F.S.A. $5  682.13, 682.14. 

Theresa A. DiPaola of Roberts & DiPaola, 
P.A., and Philip M. Burlington of Edna L. 
Carusu. P.A., West Palm Beach, for appel- 
lant. 

Brian C. Powers and Robert C. GroeIle of 
Powers & McNalis. Lake Worth. for appel- 
lee. 

FARMER, Judge. 

In this case involving a business inkrrup 
tion claim under a fire insurance policy, the 
arbitrator (whom the parties call an "urn- 
pire") decided that the pericd of the inter- 
ruption was 23.75 months. Later the trial 
judge set aside the arbitrator's decision un- 
der the guise of construing "coverage" under 
the policy. We reverse. 



The insuring clause of the policy provides 

“the actual loss sustained by the insured 
directly fmm the interruption of business 
* * * fnr only sltrh lengt.h of time M 
tcvzilii he repuimd with the ersmiw of d w  
di!igPnce and dispotrh to rdmiid, rqmir  
o+ wplnce surh part of the prriperty hcrein 
descrIht~l as has b e n  rlarnagerl nr de- 
stroyer?, commencing with the date of such 
d s m a p  or h t r u c f i w i  and not limited by 
the rlatr of Pupiratirin rif this poky.” le.s.1 

After a lire damagrd the insured’s restau- 
rant, the carrier (iffwed Compensation for a 
two-month period and refused to uffcr more. 
The insured, whtr was tvicterl frnm the prem- 
i s ~ s  after the firr, claimed suhstantially more 
than tha t .  The parties stipulated that the 
insurpd’L: mont.hIy hss $7.&W. 

Thr arhitratrir tlecidcd that the peric4 nf 
thin insimd’s intprniption. as measured hy 
thr rliiti diligence clause, w ~ s  23.75 months. 
I n  makinE this alr~tr~rmination. the arhitratw 
aripwm! Iy fiiiind 1h:it the instirrd IWS dtb- 
Iawd i n  diligently making the relvairs tiy the 
carrier‘s rtifusal to rrsolve this claim. The 
tri:il jurlyr. ronclridr~rl. h o w v r r ,  that thp  rom- 
;wrin;ilrlv 1wrirnl ()[ thc in t~ r~ i i~ i l i u i~  shnuttl \it: 
Iiinitrd t41 only thr, actual time physically 
i ier . t .s~nr~ t 4 r  efkrt reconstruction or repair 
of thr  rdifice tlrstrn,vrcl in the firp. In other 
w d s ,  thc trial jiidgp employed rmly an end- 
nwring Calculus, unaffectrd by surrounding 
rirctimstaiices. while (lie arhitrator consirl- 
w t v l  hoth the physirs and the circumstances. 

The Founds for cacstinp o r  modifying a n  
sw:wtl alp rluite l i initd and specific. A trial 
jritlgv niaj vscatr  an award only for fraud. 
mrrirptiiin or Iwtiality by thP arbitrators; 
h c a u w  thc award is in excess of  arhitrahle 
jiirisdictinn; bec:iiisr the arhitrator unrea- 
sr~natrly rt.fiiset1 to postpine v r  continue an 
arhitralhru hearing; and hecause of the ah- 
senw of an apreeinrmt to arbitrate.] A court 
may modify an arvartl only for  an ohvious 
miscalculation or other self-evident rnis.take. 
for ruling on a matter not  suhinitted, and for 

I. Sru 8 689: 13. Fla SIN (19431 

2 .  S w  6 hR? 14, Fla 5ta1 ( I ‘ J Y 7 )  

3. 

that State Farm is liable for: 

l’lic rinl! une , I (  thrw grounds argued hrlow 
\\:j% 1lia1 t l i r  a3 hiti i i q o r  r ra \  hia9cd 111 lawn 01 1hc 

an imperfection in the form but not the rner- 
i ts  of a n  award? None of these grounds 
apply here.? 

[1,21 Under our arbitration law, unless 
the parties so stipulate, it is not given to 
judges to review arbitrators’ decisions for 
leKal and factual accuracy. No probision in 
the arbitration code authorizes judges to act 
as reviewing courts, in the same way we 
review trial judges’ Iegal decisions. Here, 
however. the trial judge did preciseIy that 
when he found that the arbitrator used a 
“legally incorrect measure of damage.” 
Even if that were true, and we do not think it 
so, that still would not authorize the judge to 
disturb the arbitrator’s decision under the 
simple rubric of deciding the issue of cover- 
age. 

[31 Where the amount owed on a claim, 
arguably xithin the policy coverage, is de- 
pendent on the resolution of disputed issuea 
of fact and the application of policy language 
to those Facts, as here, the extent of the claim 
does not constitute a “coverage” question. 
In  AlL~lnlr f s r  Co. 2: Crmdrezq 497 So.2d 
W80 (Fla. 4th DCA 1886). where we afYirmed 
an order compelling arhitration in an unin- 
sured motorist case with an arbitration provi- 
sion, w e  conchded that the UM carrier’s 
defense of workers compensation immunity 
was an issue for the arbitrator. 

[41  We distinguished the question of cov- 
erage, on the one hand, from the question as 
to the amount the carrier might be liable to 
pay, on the other, as the issue in that case. 
As Judge Warner explained: 

“The question of ‘how much, if any,’ the 
carrier must pay depends on the extent of 
liability of the [uninsured! tortreasor as 
well as the damages to the insured. Thus, 
it is the court’s duty to debmine  that the 
tortfexor w m  uninsured nithin the mean- 
ing of the plicy, and, once that determina- 
tion is made, i t  is for the arbitrators to 

incurcd lhc icsiic of hiax was tried in a ju?. 
and their L,eIdict waq acainst the carrier 
Hcncc, no %ta!u!on ground cniricd tor viicaling 
the  award 

ORMOND BEACH ASSOC. v. CITATFON MORTG. Fla. 1091 
CIie u 634 Sa.Zd 1091 1FIm.App. 3 Msi. 1994) 

determine the extent of liability of the 
tortfeasor under the facts presented.” 

497 S0.M at 982. In other words, the cover- 
age question reserved for the court is merely 
whether the claim is arguably within the 
class of claims covered by the policy and. 
therefore, the arbitration provision. Under 
the policy provision in this case, whether the 
claimant is actually entitled under the facts 
of the case to be paid on a claim and, if so, 
the precise amount to which the claimant is 
entitled, is a question reserved for the arbi- 
trator. The C Q ~ ~ W V U  rationale tits exactly 
here. 

We remand for the entry of judgment on 
the arbitrator’s decision. 

REVERSED AND REMANDED WITH 
DIRECTIONS. 

permitting sequestration of rents collected by 
mortgagor prior to enactment of statute on 
assignment of rents. The District Court of 
Appeal, Griffin, J., held that statute govern- 
ing assignment of rents to mortgagee can & 
applied retroactively to r e n t s  collected before 
enactment of statute, but still held by mort- 
gagor when application for relief is sought. 

Affirmed. 

Constitutional Law e l 9 4  
Mortgages @199(2) 

Statute governing assignment of rents to 
mortgagee can be applied retmactively to 
rents collected before enactment of statute, 
but still held by mortgagor %,hen application 
for relief is sought. West’s F.S.A. 9 697.07. 

STONE, J., and JAMES C. DOWNEY, 
Senior Judge. concur. 

ORMOND REACH ASSOCIATES 
LIMITED PARTNERSHIP and 

LPIMC, Inc.. Appellants, 

5’. 

CITATION MORTGAGE, LTD., a 
Nevada Limited Partnership, 

etc.. et al., Appellees. 

No. 93-1897. 

District Court of Appeal of Florida. 
Fifth District. 

March 4, 1994. 

Rehearing Denied April 18, 1994. 

Mortgagor appealed decision of the Cir- 
cuit Court, Volusia County, John V. Doyle, J., 

1 .  Sre I n  re Shoppes of Hillsborn. L i d ,  131 B.R. 
10 I8  (Bankr S.I).FIa. 1991); Mofrer of Growrs 
Propenier No. 56. Ltd. .  117 B.R. 1015 (Bankr. 
M.D Fla. 19901; I n  re Murirler E>tlcTflses of Purl- 
QHIO Cit?, Inc.,  131 B.R. 190 (8ankr.N.D Fla 
1989). I n  re Onc Foorirth Sfwt North. Lid. .  103 
B R 320 {Bankr M . D  Fla 1989): I n  re Tlzmie- 

J. Lester Kaney, of Cobb, Cole & Bell, 
Da-vtona Reach, Leighton Aiken and Dana M. 
Campbell, of Owens, CIary 8 Aiken, L.L.P., 
DaIlas, TX, J. Thomas Cardwell, of Akerman, 
Senterfitt & Eidson, Orlando, for appellants. 

Terrence Russell and Porcher L. Taylor, 
111, and Nancy W. Gregorie of Ruden, Bar- 
nett, McClosky, Smith, Schuster & Russell, 
P.A., Fort LauderdaIe, for appellees. 

GRIFFIN, Judge. 

We affum the appealed order; however, 
we do so not on the basis articulated in the 
lower court’s order but on the basis of 
5 697.07, Florida Statutes (1993). This stat- 
u t e  clarifies the legislative intent behind the 
somewhat murky language of the original 
1991 version of the statute and settles differ- 
ing interpretations of the statute in favor of 
the view expressed by this court in Oak- 
b m k e  Associates, Ltd. v. Insurance Corn- 
missimr of S t a l ~  of Cdifmzia, 5111 So2d 
943, 944 (Ha. 5th DCA 1991) and by other 
courts.’ The 1993 statute governing assign- 
ment of rents now plainly embraces all r e n t s  

rumd Aparrmenrs. L i d .  113 B.R. 969 IS.D.Ohio 
199f); Nassau Square Associafes. Ltd v. Instlr- 
unce Cnmm‘r ofrhe S m e  of California. 579 So Zd 
259 [Fla. 4th DCA 1991): StaR or F1a.S Comm 
on Judiciaq, C S  for SB I572 I 1993) Staff Andy-  
sts 2 (Fcb. 25. 1993). 
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Ltd. an opportunity lo sell the property and 
realim 5100,OOO in equity constitutes a n  
abuse of the trial court’s discretion, psrticu- 
larly where the only poasible prejudice to 
Regan is “that the [pmling] foreclosure 
action pertaining to the l i n t  mortgage 
could overtake Regan’s prior judgment,” a 
prejudice which has not yet orcurred, may 
never occur, and, if imminent, one which 
could be averted by timely action of the 
trial court. 

KENILWORTH INSIIRANCE COMPA- 
NY, an insurance company authorized to 
do business in the State o f  Florida, and 
Dale A. Miller. Appellantn and Cram-Ap- 
prllreq 

V. 

Teresa I. DRAKE and State Farm Fire 
and Csaualty Insurance Company, a n  in- 
Rurance company authorized to do busi- 
ness in the State of Florida, Appellees, 
Crow Appellant8 and Cronn- AppelleeR. 

No. 7SI37X. 

District Court of Appeal of Florida, 
Second Ihtrict .  

April 10. 1981 

Insured, who was passenEer in vehicle 
which cnllided wi th  uninsured motorist’s ve- 
hicle, Iwought action against her insurer, 
driver, and drivw‘s insurer for declaration 
of  her trital uninsured-underinsured motor- 
ist coverage under policies of both insurers 
and for a declaration of the insurers‘ pro- 
portionak liahilily The Circuit Court, 
Polk County, Thomas M Langston, J , en- 
tend judgment for insured for the full  
amount of uninsiired-underinau~d motorist 
coverage afforded by both policies, les9 the 
amount of personal injury prokction paid 
tn hrr by her insurer. plus ( w i t s  and attor- 

ney fees. All parties appealed from the 
judgment. The District Court of Appeal, 
Ott, J., held that: (1) insured could bring 
action against inauren for declaration of 
her total uninsured-underinsured motoriBt 
awerage and of insurers’ proportionate lia- 
bility, notwithstanding arbitration pmvi- 
sions in  both policies of insurance, and (2) 
uninsured-underinsurd motorist coverage 
provided by both insurers w8s available to 
insured. 

Affirmed. 

1. Insormce -569, 578 
Provisions in insurance p o k y  for arbi- 

tration are binding insofar 89 they lpquire 
referral to arbitration panel of such issues 
as liability and damages; question? pertain- 
ing to covcrage provided hy policy, how- 
ever, must be adjudicated by courts,  and 
once proper case for declaratory relief has 
h e n  instituted, court can and should adju- 
dicate entire mntmvcmy rn as to avoid mul- 
tiplicity of s u i t s  

2. Insurance -578 
Insurd ,  who wm injured while riding 

as passenger in driver’s vehicle when i t  
collided with uninsured motorist’s vehicle, 
could bring action against her insurer and 
driver’s insurer for declaration of her total 
uninsured-underinsured motorist coverage 
under both policies and of proportionate 
liability of insurers, notwithstanding pmvi- 
sions in policies for arbitration. 

3. Insurance -531.3(2) 
“StaFking” of insurance poticies m u m  

when owner of several vehicles seeks re- 
coum to aggmgate coverage afforded by 
separate policies on each of those vehiclea. 
West’s FS.A 5 627.4132. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

4. Insurance -531.3I2) 
Rule against stacking of insurance poli- 

cies did not apply to insured’s claim for 
uninsured-underinsured motorist coverage 
against her automobile insurer and insurer 
of driver i n  whose car she was passenger 

KENILWORTH INS. CO. v. DRAKE Fla. 837 
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when injured, where insured‘s and driver’s 
vehicles were separately owned and covered 
by separate poticiea isaued to separate in- 
sureds. Wests F.S.A. §§ 627.721. 621.4132. 

5. Insurance -467.51t8) 
Purpose of uninaud-underinsured mo- 

torist coverage is to provide those 90 in- 
sured with funds from which they can  lx 
compensated for injuries sustained in auto- 
mobile accidents, just as though tort-feasor 
had carried that much liability insurance; 
coverage available to insured is not affected 
by fact that there may be more than one 
tort-feasor involved. West’s F.S.A. 62’7.- 
727. 

6. Insurance -!i32.05(2) 
Personal injury protection benefits paid 

to insured by her insurer constituted e d i t  
against uninsured-underinsured motorist 
coverage available to her. West’s F.S.A. 
5 Sn.727(1). 

7. Appeal and Error ~ 1 0 4 1 ( 2 )  
Reluaal of trial court to permit insured 

to amend complaint against her insurer, 
insurer of driver in w h w  car she was pas- 
senger when injured, and driver, to conform 
to proof that driver and third party were 
both negligent was not prejudicial to her, 
where amount of insurance money available 
to her would not be affwted by finding 
that driver WBS negligent. 

8. Inauranee -531.3(2) 
Two or more insurem providing unin- 

sud-underinsured rnotoriat coverage 
should share net uninsud-underinsured 
motorist liability in proportion to insurance 
available to claimant under their respective 
policies, and statutory credits should be a p  
plied without regard to murce. West‘s 
F.S.A. 627.727(1). 

9. Insurance -532.05(2) 
Full amount of uninsured-underinsurd 

motorist coverage provided by both insurer 
of insured, who was passenger in vehicle 
which collided with uninsured motorist’s ve- 
hicle, and by her driver’s insurer was availa- 
ble to insured where neither insurance poli- 
cy contained provision reducing amount of 
uninsud-underinsured motorist awerage 

nr r n - m  . a 9 7 ~ 2 ~ 7  

by amount of pemnal injury protection 
benefits paid. 

A. J. Melkua of Boawell. Boewell 8t Con- 
ner, Bartow. for appellants and cross-appel- 
lees Kenilworth Insurance/Miller. 
Lee S. Damnker of Gordon %r Maney, P. 

A,, Tampa, and Clinton A. Curtis of Curtis 
8 Lilly, Lakeland, for appellee and cmss-ap 
pellant Drake. 

Arthur C. Fulmer, of Lane, Mmey, 
Trohn, Clarke, Bertrand Q Smith, P. A., 
Lakeland, for appeliee and crosa-appellant 
State Farm. 

OTT, Judge. 
Teresa I. Drake (hereinafter appellee) 

was injured in 1977 white riding as a pas- 
senger in a vehicle owned and operated by 
Date A. Miller (hereinafter appellant) when 
it collided with a vehicle owned and operat- 
ed by one Wells, who was uninsured. A p  
pellee’s own insurer, State Farm, provided 
her wi th  $25,ooO in u~~insured/underingured 
motorist coverage (UMC) and 65,oOO in per- 
sonal injury protection (PIP). Appellant 
carried $15,000 in liability coverage and 
$15,000 UMC with Kenilworth under a poli- 
cy that extended protection to pasaengera in 
the vehicle, 89 additional inilureds. How- 
ever, the Kenilworth policy expressly pro- 
vided that any payments to a claimant un- 
der the liability coverage would reduce any 
UMC that might be available to that claim- 
ant as an insured under the policy. 

Appellee f i l d  an action in circuit court 
for a declaration of (1) her total UM cover- 
age under both policies, and (2) the propor- 
tionate liabitity of the two carriers, whom 
she named rig defendants. She also named 
appellant as a defendant, but alleged that 
the accident was caused by the negligence 
of Wells, who was not included as a party to 
the suit. The complaint alleged a contro- 
versy with the two insurance companies as 
to whether appellee was entitled to recover 
the combined UMC benefits, as she con- 
tended. or only the larger coverage ($25,- 
OOO) provided under her own policy, as con- 
tended by both carriers. Appellee repest- 



ed the circuit court to take juristliction and 
adjudirak liability. ilnrnapes and all olher 
matters nwessary lo do full justice and 
cornpletply remlvr~ all issues in one proceed- 
i n g  As to the second iwue specified in the 
complaint. the t a n  insurance companies 
stipulahrl that the, would pay any judg- 
ment in ~)roportinn !(I their rcspdive  1!M 
covwages. That is. R a t e  Farm apecd  to 
pay 25/40 and Kr.r>iltvrirth aprt"! to pay 
15/40. 

Thr insilranw c iqmn i rs  olijected to the  
maintenante of the suit, claiming that the 
policy provisions for arbitration were man-  
datory and binding. Their motions to dis- 
m k  were rlenirtl and Statc Farm cmss- 
c l a i m d  against appdiznt and Kenilworth 
for B rlntrrmination nf whether appellant's 
negligrnw ciluwrl or mntritir1tc.d to the ac- 
ciiknt. A jury was impanelrd to decide 
three questions: ( 1 )  the total damages of 
appe1lt.e; (2) the prrcentage of negligence. 
i f  any, atlrihutahlc to appdlant in the arci- 
dent in quvstion; (3) the ~wrc~n tage  of  nrg-  
ligvnce. i l  any. attrihutahle to Wells ((he 
aIwcnt third party tortfeasar) The special 
advisory verdict returned by Ihc jury as- 
n c . w d  aplwllee's total damages at &15.OOO 
and aplwr(ioned negligence a t  N G  on the 
p r t  or Wr>lls anti 4O'T o n  t h P  part of appel- 
lant. 

Appellrc promptly mrwed the court to 
amend hcr pleadinp to conform to proof 
(and thr npecial vrrdict) by including an 
alkgation of negligence on the part of ap- 
pellant. The court denicd her motion and 
also tienid, without prejudice, Slate Farm's 
crws-claim. J u d m e n t  was then entered in 
favor of appdlrt~ for thc full amount of the 
t!MC aflorded by both policies ($4O,oOn), 
less 85,ooO in PIP already paid by State 
Farm, plus $2,500 attorneys' lees and $2.212 
court cosb. The insurance companies were 
ordered tn pay the total judgment $39,712. 
in the proportions spwifierl hy their ntipula- 
tinn. 

No one appealed from the denial of the 
rrww-Flaim, but everynnc has  appPaled from 
the judgment: appellee says that the $S,OOO 
PIP benefib should not have been credited 
aEaingt the UMC and Ihnt hcr motion to 

amend to conform to proof after the adviso- 
ry verdict was rendered should haw been 
granted ;  appellant and Kenilworth claim 
(and State Farm agrees) thst there was no 
justiriahle controversy and therefore the 
case should have gone to arbitration, and 
that it wag error for the court to "stack" 
the UMC provided by their two pdicies; 
State Farm argues that the $5,000 in PIP 
h e f i t s  it has  already paid appellee should 
he set off against only i t  share of the 
liability for UMC. State Farm also claims 
a $15,000 credit for appellant's liability in- 
surance with Kenilworth. 

We affirm the judgment, but due in part 
to the peculiar Facts of this  case, and in part 
to the .scarcity of reported precedent, we 
deem it advisable to explain our reasoning. 

I 
(1,2] Arbitration. Policy provisions for 

arbitration are binding insofar as they re- 
quire referral to a n  arbitration panel of 
such issues as liability and damages. Sun 
Insurance Office, Ltd. I'. Phillips, 230 s0.M 
17 (Fla. 2d DCA 1970). Questions pertain- 
ing to the coverage provided by a policy, 
however, must he adjudicakl by the courts. 
Midwest Mutual  b-. Santieskhan, a 7  S0.a 
665, ST51 (Fla.1974). Further, once a 
proper case for declaratory relief h a s  been 
instituted, a court can and should adjudi- 
cate the entire controversy, so as to avoid 
multiplicity of suits. Trawlers Insurance 
GI Y. Wilson, 371 S0.a 145, 147[1] (Fla. 3d 
DCA 1979). The court below did not err in 
denying the motions to dismiss. The insur- 
ance companies not only argued the multi- 
ple questions of coverage i n  that court, they 
continued to do so here. In doing SO, they 
traversed their assertion that there I" no 
justiciable issue. 

I1 
[3.4] Stacking. The trial court properly 

declared that the combined UMG provided 
hy the two insurance policies was available 
to appellee. "Stacking," now prohibited by 
section 621.4132, Florida Statutes, occurs 
when an owner of several vehicles seeks 
recourse to the a w e g a t e  coverage afford- 

KENILWORTH INS. CO. v. DRAKE Fla. 839 
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ed by separate policies on each of those 
vehicles. Where, as here, vehicles are sepa- 
rately owned and covered by separate poli- 
cim imued to separate insureds. the reasons 
for the rule (and thus the rule) against 
"stacking" vanish. Cox v. State Farm Mu- 
tual, 378 S0.U 330,333 (Fla. 2d DCA 1980); 
Stephan v. United States Fidelity and 
Guaranty Go. and State Farm Mutual Auto- 
mobile insurance &., 384 %.&I 691 (Fla. 2d 
DCA 1980). 

111. 
151 Credits Against UMC. The pu'pose 

of UMC is to provide those 90 insured with 
a fund from which they can be compensated 
for injuries sustained in automobile acci- 
dents, just as though the tortfeasor had 
carried that much hability insurance. Dew- 
berry v. A u M w n e r s  Insurance CQ., 363 
So2d iO7'7, 1081[8] (Fla.1978). The cover- 
age available to the insured is not affected 
by the fact that there may be more than 
one tortreasor involved. U. S. Fidelity and 
Guaranty GI v. Timnn, 379 s0.2.d 113 (Fla. 
1st DCA 1979). Thus, appellee. was covered 
by UM insurance in the total sum of $40,- 
OOO.' However, the Language of the statute 
(section 627.72'7. Florida Strttutes (1975). as 
amended by ch. 266, Laws of Fla. (1976)) * is 
somewhat ambiguous, which h a s  caused 
wideapread controversy. When this acci- 
dent occurred on April 28, 1977, subsection 
(1) of the statute (as amended) read, in 
pertinent part: 

The coverage provided under this wc- 
tion shall be e x a m  over but shall not 

I. Kenilworth's reliance upon Sellers v. United 
Stales Fidelity & Guaranty Co.. 185 So.2d 689 
(Fla.1966) as support for the proposition that 
only the higher llmlts of UMC. i. e.. the 525.000 
under the State Farm policy. is available to 
appellee under the express condition of i ts  poli- 
cy, is truly baffllng. That case explicitly holds 
that such condltlons are conlrary to public poli- 
cy and therefom void. 

Section 16 of ch. 266. Laws of Fla. (19761, 
provides: 
This act shall take effect October 1. 1976, and 

shall apply lo all claims arising out of  accidents 
occudng on or after said date 

5. I t  should be noted that the statute d w s  not 
include other under/uninsured motorist cover- 
age among the specified collateral insurance 

2. 

duplicate the benefits available to an in- 
sured under any workmen's compensation 
law, personal injury protection benefits, 
disability benefits law, or any similar 
law; under any automobile liability or 
automobile medial expense coverages; 
or from the owner or operator of the 
uninsured motor vehicle or any other per- 
son or organization jointly or severally 
liable together with such owner or opera- 
tor for the accident.' 
The obvious question is whether the enu- 

merated knef i t s  are a credit against UM 
insurance, or whether the UM insurance 
covers those damages which are either over 
and a h v e  or separate and distinct from 
thme damages defrayed by the particular 
collateral benefits' Our state supreme 
court chme the first of those aiternatives, 
in a case involving one of the collateral 
sources enumerated in the statute, i .  e., the 
t o r t f m r ' s  liability insurance, and ruled 
that the language in question provides a 
c d i t  against UM insurance to the extent 
that such mllateral benefits are available to 
the insured. Dewbeny, supra, 363 So.M at 
1081. 

[S] Accordingly, we hold that the $5,OOO 
in PIP benefits received by appellee consti- 
tutes a credit against the UM insurance 
available to her. Carter v. Government 
Employees insurance Co., 377 S0.M 242 
(Fla. 1st DCA 1979); Fidelity and Casualty 
6. o f  New York v. Moreno, 350 h.2d 38 
(Fla. 36 DCA 1977); Florida Farm Bureau 
Casualty Go. v. Andrews, 369 So.% 346 

benefits no1 to be duplicated. This significant 
omission has direct impact on the contention 
made here by both insurers that UM coverage, 
even by separate insurers in separate policies 
covering separate vehicles, cannot be com- 
bined. The statute. at least, compels no such 
result. 

4. In 1979 the legislature answered that ques- 
tion by again amending the statute. to provide 
that "Only the underinsured motorist's automo- 
bile liability insurance shall be set off against 
underinsured motorist coverage.'* UMC evi- 
dently will provide excess coverage to Lmtefits 
from the other enumerated sources. But that 
does not help the present case 
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(Fla. 4th DCA 1978), cert. denied, 381 So.%! 
764 (Fla.1980). W e  are aware, of course, 
that our sister court in the fifth district 
disagmed wi th  that rule in State Farm 
Muival Automobile Insurance Co. v. B e r p  
man, 381 So.2d 494 (Fla. 5th DCA 1980). 
and that the fourth district h a s  receded 
from FIorida Farm Bureau in Lackore v. 
Hartford Accident and Indemnity CO., 390 
So.2d 486 (Fla. 4th DCA 1980). It seems to 
u g ,  however, that Dewberry, supra, cannot 
he construed 90 narrowly as to be applicable 
to only such recovery as may be made from 
the tortfeasor or his liability carrier, and we 
reject, for the reasons set forth hy the first 
district in Carter Y .  Government Employees 
Insurancc &., 377 So.2d 242 (Fla. ist DCA 
1979), cert. denied, 389 S0.U 1108 (Fla. 
19Ro), the Bergman theory that the 1979 
amendment (see n. 4) should be Riven retro- 
active effect. 

Whatever the effect Dewhemy may have 
on PIP t rnc f i t s ,  there can be no denial that 
it firmly established that any liahility insur- 
ance carricd by either or both of the tort- 
feasom must he credited against UMC. 
Jones v. Travelers Indemniiy Cn. of R h d e  
Isbnd, 363 s0.W 1289 (Fla.1979); Dickey Y .  

Grange Mutual, 370 So.% 1234 (Fla. 2d 
DCA 1979). fn the instant case, however, 
the difficult question lies a t  the threshold: 
has there h e n  a binding determination that 
appellant was at least partially responsible 
for the accident? Normally, that question is 
quite critical to a n  in jured  claimant because 
if offsetting credit against UMC is given 
for the liability insurance of one who may 
ultimately tw found blameless for the acci- 
dent, the claimant obviously could be de- 
prived of compensation to that extent. 

Here, appellee’s complaint did not specifi- 
cally allege the negligence of appellant. 
However, that is not determinative, because 
State Farm (appellee‘s carrier) did rake 
that. imue in ib crossdairn and, a t  the 
request of  both insurers, the jury resolved 
that question. The problem is that, having 
obtained that information from the jury, 
the court failed to use it. Instead the cmss- 
claim was denied without prejudice (pre- 
aumabty ti, State Farm asserting it in a 
auhscquent action or artritratinn prwcctl- 

ing), and that ruling has not been chal- 
lenged. 

We ape puzzled by the refusal of the 
court to include in the declaratory judg- 
ment a specific ruling that appellant and 
Wells were joint tortfeasors. The question 
of appIlant’s responsibility could have been 
adjudicated wi th  finality. There was no 
necessity, of coum,  for making a specific 
allocation of blame between appellant and 
Wells. Appellee would not be a f fec td  be- 
cause the liability of the tortfeasors would 
be joint and several, and thus appellant’s 
entire liability coverage would have been 
made “available” to appellee had the trial 
court simply determined that appellant waa 
jointly responsible for her damages, inas- 
much as they exceeded his liability cover- 
age. Nor, under the particular facts of this 
case, was the apportionment of negligence 
important or even meaningful to the insur- 
ers. Had all the parties been before the 
court, and had the issue of contribution 
between joint tortfeasors been properly 
presented, the apportionment could have 
been significant in terms of their liability 
inter se, and could have affected the insur- 
ers’ submgation rights. Here. however, 
Wells was not a party to the proceeding and 
thus the apportionment was meaningless 
because it was not binding upon him. 

[7] Nevertheless, we are unable to hold 
that the trial court erred in refusing to 
adjudicate the issue raised by the cross- 
claim. Our hands are tied by the fact that 
no one appealed from that order. True. 
appellee has challenged the refusal of the 
court to let her amend her complaint to 
conform to proof that appellant and Wells 
were both negligent, but that is a different 
matter and we think that as t t ~  her such 
ruling was not prejudicial. The insurnnee 
money available to her would not increaae 
if appellant’s negligence were esstabliahed 
because, as already noted, reeovery fmm his 
liability insurance would merely decrease 
the UMC avaiiable to her. Conversely, the 
failure to establish appellant’s liabiiity can- 
not decrease the insurance money appellee 
will receive. We think the court should 
have permitted her amendment, since the 
issue was fully tried and resolved, hut the 

HENILWORTH INS. CO. v. DRAKE Fla. 841 
Ch4 8a, FhApp., IBa Sosd w 

denial of her motion was harmless insofar 
as she is concerned! 

In resolving the final question before us 
we are forced from the shelter of preoedent 
i n t o  uncharted was. When more than one 
insurer furnishes UMC, which one gets the 
credit for any collateral benefits received 
by or available to the insureds? No appel- 
late court in Florida seems to have mn- 
sidered that problem? and the statute pro- 
vides no answer. I t  merely directs that 
various type2 of collateral benefits are not 
to be ”duplicated,” which Dewberry con- 
strued BB meaning that such benefits were a 
credit against UMC. 

[%I We have mncluded that two or more 
insurers providing UM coverage should 
sham the net UM liability in proportion to 
the inaurance available to the claimant un- 
der their respective policies? Statutory 
credits should be applied without regard to 
source. Our rationale is this: each  insured 
p a p  a distinct premium for each coverage 
afforded by a policy of insurance; h r e t i -  
tally, at least, each coverage could an easily 
be provided by a separate policy; in fact, 
each coverage could ln? provided by a differ- 
ent insurer without affecting the practicali- 
ties and realitiea of the situation. Why, 
then, should the fact that  one canier pro- 
vided collateral benefita fmrn one coverage 
entitle only it to credit against its share of 
the liability accruing on a ~epara te  cover- 
age? 

In the esse before us, Kenilworth’s policy 
contains a provision which reduces the UM 
insuranee available to a claimant by the 
amount of any benefits paid to that claim- 
ant under the liability covemge provided by 
the policy, and vice v e m  Thun, Kenil- 

5. K d w o r t h  was the only party Injured by the 
failure to cstsMish appdlutt’s neglIgena. Had 
Kedwor th  paid appellee Sl5.000 In IirMlity 
Insunna. it wmtd have had no liability to h a  
for  UMC (under the provlslolu of Its policy) 
and therefore muld not have been ordered to 
pay her attorneys‘ fees. 

a. A similar sltuatlon was m l w d  In Hunt v. 
State Farm Mutual Insurance Co.. 349 Sa2d 
642. 645 (Ha. 3d DCA 1977) by a terse instruc- 
tion that the UMI Hablllty “must be prorated.” 
The propcr basis of proration. however. was 
not spedfted 

worth’s liability is limited to $15.000 for the 
injury of one person, irrespective of which 
coverage is charged with the payment. 
Since appellant’s negligence has been nei- 
ther eatnblished nor asserted by appellee, 
his liability insurance is not available to her. 
Consequently, the UYC afforded appellee 
under the Kenilworth policy cannot be re- 
d u d  on that account. 

191 Further, neither insurance policy 
contains a provision for reduction of the 
Uhi coverage if benefits are paid a UM 
claimant under the PIP cove- of that 
policy. Accordingly, since the UM coverage 
provided by the two policies is not subject 
to reduction pursuant to contractual limita- 
tion, the UM imurance avaitable to appellee 
is the undiminished UM coverage, $4O,ooO. 
As it w o k s  out under the peculiar facta of 
this case, the stipulation by Kenilworth and 
State Farm to share liability in proportion 
to the coverage atated in their respective 
policies exactly coincides with their legal 
obligation to share liability in proportion to 
the UM insurance available under their re- 
apeclive policiea. A s  we have indicated, 
such coincidence will not occur in every 

In  view of our conduaion that appellant’s 
negligence cannot be considered because (I) 
ltppetlee did not allege it, (2) it is not deter- 
mined by the judgment. and (3) no one 
appealed the denial of the crossclaim. we 
do not reach State Farm’s argument mi to 
the effect of appellant’s liability insurance 
becoming available to appellee. 

The judgment is affimed. 

HOBSON, Acting C. J.. and GRIMES, J., 

caw. 

concur. 

7. We have devised a tennlnology wMch has 
been helpful to us in clarifying and resolving 
the p d e m a  we faced In this case. UM “cov. 
wage’‘ Is  the stated Limit of protection hr- 
nished by the insurance policy m pollues. UM 
Insurance “avdlable” Is equat to covcrage less 
any reductions specified by the Insurance con- 
tract. UM insurance “liability.” where the to- 
tal ctalm exceeds total coverage. is the UM’ 
insurance available less any statutory offsets. 
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The Legislature enjoys broad discretion in 
formulating tax statutes. People Against 
561.501 it, Uppwtmcit1 qf Hltsiwss Reguh- 
f i w ,  587 &:2d 644 (Fla. 1st DCA 1Y91). 
However, the State h a s  not cited, nor have 
we been able to find after extensive research. 
any authority for the Legislature to single 
out the pi~u~luce of ont! w c a  for taxatiort, 
whiltb other like prorluce i l l  trthw 11a1ts of thi. 
shte are rsefnpted from lax. To the con- 
trary, in cases in which appcll:ltr~ cririrts havv 
sitshined siich tilltes, the t;iu has IWPII  i n -  
posed state-$vide on all Iike p r ~ ( I u ~  6 y . ,  
Sttrte Urpar?r~r~et of' ( ' i t t x s  1 1 .  Cr(#it/, w 9  
So.2d 577 (Fla.1970); ('.I,. Floyd Fruit &. ( 8 .  

Floridrr Cifriis ~,'omrrtissior/, 128 E'la. 565, 
175 %I. 24F (Fla.IY37~. Tri rlu utlierwise 
unfairly burdens those persons who depend 
for their liwlihood 011 the ~~rorlnce which has 
been subjected to hxatitr~~. 

The State relies on suhsectitm (fl of tht, 
statute. which provides that the Department 
of Revenue cullect the oyster tax frir transfer 
into the Apalachicula Ray ('cinsei~ation Tnlst 
Furirl fur t h t b  henefit of ApAachicola Bay. 
The difficulty rtiith this argument, however, is 
that the two Iirovigions are nut interdepn- 
dent and the validity of the tax must be 
d e t e r m i n d  hdqwnrlcntly ~ r f  the speciiil pur- 
p s e  statetl. This is a tax, not a ~ w l i c r  Wwer 
exaction. and whether the funds collected go 
into the general revenue or itito some special 
fund is not determinative of validity of the 
tax. There is nothing t o  prevent the Legisla- 
ture from amending the statute in question 
to provide for another use of the funds that 
do not benefit the Aplachicola Bay. 

What is presented here is a revenue-rais- 
ing measure in the form of a tax 011 the 
produce of one area uf the Statp. This tax is 
distinct fruni piirrly regulatury exactions or 
fees imposed for inspection and licensing that 
primariIy supimt the regulatory purposes. 
Ser ( ' i ty  {$ Dilyto/la i h t , t t  Slrorrs I.. S f t r t p ,  
48.3 Su.211 405 (FIa.l!)&); arid ( ' i t ! )  rd h f l i f -  

This statute represents a significant r1ep.- 
ture from prer.inos usrs i ~ f  thc t;ls Iioiw 

which have hwi held ~ ~ t ~ a ? ; r i ~ i ; t l r l ~ ~ .  

1 \\-odd aflirm the trial crrurt's h~iIrli~ig that 
chapter W-310. section $1, Laws rif FIciri(+a3 
cuntfiiwntbs the ;~rticle 111. wrtirin 111a1(21 

? I 1 0  ( ' i f y  R Stutr; 60 Scr.Zd 65h: ik7l>I.l9F2). 

prohibition against local laws relating to the 
assessment of revenues for state purposes. 

Ncsler V. ICIONTAI~VO and Carmen 
Muntalvo, Appellants, 

Y. 

The THAVELERS INDEMNITY 
COMPANY, Appellee. 

No. 93-627. 

IktriCt Court of Appeal of Florida, 
Fifth District. 

Sept. 30, 1994. 

In  an arbitration proceeding between in- 
sured, who was injured while a passenger in 
automobile hit by uninsured motorist. and 
insurer, arbitrators awarded passenger $fix.- 
M U  plus &,ooO to his wife on derivative loss 
of  consortium clainl. Passenger filed motion 
for confirmation of arbitration award in the 
circuit court, and after a hearing, the Circuit 
Court. Brevard County, Tonya Rainwater, J . ,  
confirmed only M%, of the award. The pdS- 

senger appealed. The District Court of Ap- 
peal, Thompson, J.. held that (1) it waq 

within discretion of trial judge to change 
arbitration award and reduce it by 50%; (2) 
passenger should have been paid the total 
amount awarded to him by arbitration panel. 
despite "other insurance" clause; ant1 (3) 
Nirrth C'arolina law governed attorneys' fee?;. 

Reversed and remanded. 

1. Insurance +576(6) 
Insurance company could submit issue nf 

r&irit r r f  its pdicy ctrvrbrage to its insured to 
(rid cmrt, and trial court had tliacretioll t r i  

chanKe arbitration award and reduce i t  11y 
% I r :  pnrsuant to "other insurance" cIause. 
since insurance company had not suhmitterl 
issue (if policy limits to arbitration panel. 
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Integon, he did not consolidate that claim 
with the claim against Travelers even though 
Integon requested that the claims be consoli- 
dated. A% a result of the Failure to consoli- 
date. Integon  as not matte a party to the 
arbitration proceedings iir the confirmation 
hearing. 

Uuth Trsvelers‘ anrl Iiitepon’s pi)licies con- 
tainetl identically wortled “other insui,;inee” 
clauses in their u ninsurrd mritrrlists benefit 
Irrovisirins: 

I f  this pdicy and any other auto  insurance 
pulicy issued to you apply t<r the wine 
accident. the i~ iawirnun~ limit of  liability for 
your injuries iinder all the policies shall 
not exceed the highest applicable limit of 
liability under any one policy. In  addition, 
if there i s  other applicable similar insm- 
ifnw we will pay only our sharr (if thr) loss. 
I IIU share is the prriportion that rrur liinit 
of iiability bears to the total o f  all applica- 
Irk limits. However. any insurance we 
provide with r t ~ s p r t  ttr ii rrhiclr y i r l  dli 
niit ctwn shall t r r  t-ir-t.ss w r ~  :my r 1 ( 1 1 w  

crrlIectihle insurance. 

After a hearing on the mution t o  confilm 
the :irbitration award, the lower court a p r d  
and confirmed only Tf iQ ,  of the arhiti.atIon 
atvard. The trial judge relied u t m  Travel- 
ers’ assertitrn that, because both prilicies pro- 
vide limits of $loO,ooO per Iwrson and $300.- 
QH) p r  event, each company‘s pruportionate 
share was one-half of the total damages 
awarded. Finally, although before the criurt, 
the trial court did not address the issuc of 
attorneys’ fees. Muntalvo ~ I J ~ F A ~ S .  

hlontalvtr raises three issues on appeal: 1 I 
whether the trial court had the discretiuti to 
change the arbitrators’ award in the absrnce 
nf ii timely mution tri vacate, rnuriify or cor- 
rect; 2) whether the uninsured policy limits 
can be reduced by the trial judge pursuant to 
an “other insurance” clause where there is 
another insurance policy in effrct which cov- 
ers the sanie accident; 3) whether the lower 
court erred by not awarding attorneys’ fees 
to hlontalvrr. We address these issues seiia- 
tim. 

Issue I 

I1 I I t  !<as within the trial judge’s diwre- 
tirm to chsnge the artritratiori award ;~nd 

reduce it hy 50%:. Under the arbitration 
code, which governs the procedural aspects 
of appointing the arbitrators and confirming 
the award, Travelers may raise the issue of 
the extent of its policy coverage at the confw- 
mation hearing. As long as the issue H*BS 

)rot submitted to the arbitration panel. it may 
be submitted to the trial court. ;Ilr>ndc 1:. 

I , r t r ~ b u n w r r a  dflrl. ~ ’ C I X ~ / ~ /  Ct)., -124 So.2d 
!H)x (Fla.lY8Z) Ipolicy limits can properly he 
raised as a defense to paying the arbitration 
~ialicl’s aw;ird in the circuit court corifirma- 
tion hearing). The only issue submitted to 
the arbitrators was the amonnt of hlontalvo’s 
damages. Travelers did not submit the issue 
of policy limits to the arbitration panrl. The 
arbitration provision of Travelers’ plicy prw 
vided for arbitration onIy of the issues of 
whether Muntalvo was legally entitled to 
damages and, if so, the ainount of d~ii i~ges.  
The cluestirin of whether, under the tcnns of 
its plicy and North Carolina law, Travelers 
was obligated to pay only one-half of hlontal- 
W’S dainaps n-as one which only t l i r  tiisl 
court, not the di t ra t iun  panel, could re- 
solve. Brurro I !  Tmtwkrs {US.  Co., 386 So.Zd 
251, 252 (FIa. 3rd DCA 1980). The trial 
court had the diwretiun to change the arbi- 
tration award pursuant to the properly 
raised defense to the confirmation c i f  the 
award. 

Issue I1 
Montalvo and Travelers agree that 

the law of North Carolina crmtrols our inter- 
pretation of the two insurance contrdcts since 
Rave led  and Integon’s lalicies were issued 
in North Carolina. See Lrrrrtbcrmcirs Mrd. 
Crryrtulfy (’o t! Airgiiaf. 570 So.2d 293 (Fla. 
Im) (]ex loci contractus rule determines 
choice of law for interprctatirni of provisions 
of uninsured motorist cbauses in automobile 
pulicies as it determines other issues of auto- 
mobile insurance coverage). They also agree 
that under North Cmrlina insurance law. the 
“other insurance” clause is permitted. See 
G.S. § 2C27921 (19851 (“any motor vehicle 
liability pdicy may provide fur the pm rating 
of the insurance thereunder with other valid 
and collectahte ~ I I S U ~ A ~ C ~ ” ) .  hlonhlvrr w- 
gues that since his award does not exceed the 
policy limit under his Travelers’ plicy, he 
.;hould he paid the total anuiunt awarded to 

121 
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So what is this evidence about being intoxi- 
cated. Well, you know, just  being intoxi- 
cated isn't enough. .  . . 

Generally, comments by a prosecutor in clos- 
ing that the defendant has failed to call a 
witness are reversible error, as  they mav 
lead the jury to believe that the defendant 
has the burden of proving his innocence. 
Crowley u. State, 5% So2d 529, 531 (Fla. 4th 
DCA 1990). The supreme court has carved 
out a narrow exception within which the state 
is permitted to draw an adverse inference to 
a defendant based on the defendant's failure 
to call a mitness. The exception applies 
when the defendant voluntanly assumes 
some burden of proof by asserting a defense 
that requires him to rely on facts that could 
be elicited only from a witness who is not 
equally available to the state. J a ~ k s m  1'. 

Shk, 575 So.Zd 181 (Fla.1991). Appellant 
contends that  the special relationship excep- 
tion does not apply to this case because his 
defense was voluntary intoxication and not 
alibi, self-defense. ur defense of others. de- 
fenses necessarily dependent on the cis- 
tence of another person to give relevant tes- 
timony. Id. at 1x8. M i l e  a special relation- 
ship existed in that the nitness was appel- 
lant's mother. appellant's defense did not 
rely on facts which could be proved only bv 
his mother. The officers at the scene were 
able to testify regarding their impressions of 
his intoxication. Therefore. even if the moth- 
e r  had relevant evidence on the issue of the 
defense, the appellant did not need to rely 
solely on his  mother'^ testimony to present 
his defense. 

Finding that the comment was harmful 
error, we reverse and remand for a new trial. 

tiLICKSTEIN. J., and ALVAREZ, 
RONALD V.. h s o c i a t e  .Judge, concur. 

WARNER, J.. dissents w t h  opinion. 

WARNER, Judge, dissenting 

I believe the state's comment was permis- 
sible under Jackson 1'. State, 575 So.2d 181 
(Fla.1991). as :ippellant testified that the 
mother was present during his afternoon 
drinking bout prior to the arrival of the 
officers. Therefore. she had relevant ew- 

tlence unavailable to the state from another 
Gource. I would a f f m .  

0 K I V  NUHEIR S W I M  G= 
STATE FARM FIRE AND CASUALTY 

COMPANY, Appellant, 

V. 

Elicer LICEA and Hermida 
LICEA, Appellees. 

NO. 94-1261. 

District Court of Appeal of Florida, 
Third District. 

Feb. 1, 1995. 

Dispute between insurer and insured 
arose over damages to insured's house from 
humcane. Insurer moved for appointment 
of appraiser pursuant to appraisal clause in 
policy. The ('ircuit (.'ourt, Dade County, 
Rosemary LTsher Jones, J., denied insurer's 
motion, and insurer appealed. The District 
Court of Appeal held that appraisal clause 
was void for lack of mutuality. 

=Iffirmed. 

Green, J., concurred in result. 

1. courts -216 

Certification had to be made of express 
and direct conflict between holding that ap- 
praisal clause in casualty policy lacked mutu- 
ality and was void and other cases holding 
that policy provisions requiring submission of 
damages to arbitration were not binding hut 
coverage questions must be adjudicated by 
courts. 

2. Insurance -569 

lacked mutuality and was void. 
Appraisal clause in casualty policy 

Charlton Lee Hunter and Linwood 
h d e r s o n ,  Miami, for appellant. 

s ! ;  1 , i  
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tion of 
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. equal I 
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a d  Bany Finkel, Pompano Beach, for appel- 

Before BARKDULL, LEVY and GREEN, 

PER CURIAM. 
': (1,21 The Licea's home sustained dam- 

during hurncane Andrew. State Farm 
their insurance carrier. A dispute over 

the amount of damage arose. The Licea's 
policy contained an appraisal clause. Pursu- 

t to that clause the parties each selected 
praiser but the appraisers could not 
on an umpire. State Farm moved for 
trnent of an urnplre. At heanng on 

's motion the Licea's argued that, 
this court's holding in Ameman 
v. Country Walk, ti32 So.2d 106 

3d DCA); rmew h i e d  640 So.2d 1106 
19941, the  appraisal clause lacked mum- 
and thus was void. On the  authority of 
court's decision in Country Walk the 
court denied State Farm's motion. This 

This panel is of the opinion that Judge 
Cope's dissent in Countn/ Walk sets forth 
the correct rule of law, to nit: That by 
m c i p a t i n g  in an arbitration proceeding to  
determine the amount of loss suffered by a n  
insured the insurer is in no way depnved of 
the right to later contest the ewstencc i i f  

insurance coverage for that loss. SPP mnd 
cvmpare Hardware Dealers Mutual u t i l id- 
da Co., 284 US. 151, 52 S.Ct. 69, 76 L.Ed. 
214 (1931) (legislation which requires arbitra- 
tion of single issue of amount of loss is not an 
unconstitutional demal of due process or 
equal protection because arbitrator may only 
decide the amount of loss, all other issues are  
reserved for the court); Hawtiltox u Home 
Im., 137 U S .  370, 11 Y.Ct. 183, 34 L.Ed. 708 
(1890) (a promion in a contract for the pay- 
ment of money upon the contingency that the 
amount to be paid shall be submitted to 
arbitrators, whose award shall be h a 1  as  to  
that amount. but shall not determine the 
general question of liability is undoubtedly 
Valid); Midwest Mutual u SantwstPban, 287 
S0.2d 665 (FIa.1973) (challenge to coverage 
under an insurance policy presents a judicial 

tration); Hanover Fire Ins. u. Lewis. 28 Fla. 
209, 10 So. 297 (1891) (whether an insurer is 
legally liable or obligated to pay a loss is not 
within the sphere of arbitration, those are 
questions for the court to decide); Montaluo 
11. l'rauelers, t543 So.2d 648 (Fla.Sth 
DCA1994) (the question of whether, under 
the terms of the policy, insurer was obligated 
to pay only one half of insured's damages 
was one for the court, not the arbitration 
panel); J.J.F. of Palm Beach v. State Farm, 
634 So.2d 1089 (Fla.4th DCA199.1) (although 
coverage issue is a question for the court, the 
trial court may not disturb an arbitration 
award under rubric of deciding coverage is- 
SUE): State Farm 1'. Wiriyute, 604 So2d 37s 
(Fla.4th DCAl992) (where the insurer voids 
a policy due to the circumstances surround- 
ing the loss the initial issue. to be decided by 
the court and not the arbitrator, is whether 
there is coverage for the loss); Allstute v. 
Bunaszak, 561 So.2d 465 (FIaAth DCA1990) 
(in an declaratory relief action based on an 
uninsured motorist policy, coverage issues 
:ire to he decided bv the court not the arbi- 
trator); UXF.  8 G. u. Woolard 523 So.2d 
798 (Fla.1s.t DCA1988) (insurer's declaratory 
judgment action involved coverage question 
which is a matter for the court to decide, not 
the arbitrator); ;Illstate u. Candreva. 497 
So.2d 980 (FlaAth DCh1986) (it is the court's 
duty to determine whether there is insurance 
coverage and the arbitrator's duty to deter- 
mine the extent of the loss); Criteriox Ins. ( 7 .  

Am&, 479 So.2d 300 (Fla.3d DCA 1985) 
(question of coverage under an insurance 
policy is for the court to determine, not the 
arbitrator); :Vationwide Ins. I!. Cooperstock. 
472 So.2d 547 (Fla.4th DCA1985) (coverage 
issues are  for a court of law to decide, liabili- 
ty issues are for arbitrators to decide); h'err- 
ilworth Ins. 1'. Drake, 3% So3d 536 (Fla.2d 
DCA 1981) (policy provisions that require the 
submission of damages to arbitration are 
binding, but questions pertaining to coverage 
provided by the policy must be adjudicated 
by the court); l ' igilant Ins. 1.'. Kelps, 372 
So.2d 207 (Fla.3d DCA 1979) (it is well set- 
tled that issues concerning the existence of 
coverage may he determined only by the 
court, and. conversely may not be a subject 
of the arbitration process); Tmvelers t i .  Lw 
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558 So2d 88 (Fla.3d DCA 1978) (notwith- 
standmg any provision for arbitration, the 
question of coverage is a judicial mat ter  to be 
determined by the  court); Astna v. Gold- 
nzan, 346 So.2d 111 (Fla.Sd DCA 1977) (ques- 
tion of coverage is judicial matter to be tie- 
termined by court notwithstanding insurance 
policy provisions pertaining to arbitration); 
G.E.I. Co. u. Mirth 333 So.2d 545 (Fla.3d 
DCA 1976) (under liability indemnity policy 
issues relating to merits of claim are triable 
a t  arbitration, but issue bearing on coverage 
is only triable to the court): HuysCm u. 
Allstate, 290 SoPd 67 (Fla.3d DCA 1974) 
(question of insurance coverage is judicial 
question which may not be determined by 
arbitration); A m ' c a n  Fidelity v. Richuml- 
son. 189 So2d 486 (Fla.3d DCA 1966) cert.  
denied 200 So.2d 814 (1967) (counter claim 
which disputes coverage must be decided by 
the court prior to  the court proceeding in an 
action to confirm a n  arbitration award); 
Crziger P. Allstate, 162 So9d 690 (FIa.3d 
DCA 1964) (in declaratory decree action, not 
hithstanding policy provision for arbitracion, 
the coverage question was properly decided 
hy the court). 

Accordingly. a request, addressed to the 
entire court. was made to set this matter for 
c.n hanc consideration so that I,'ouritq lVdk 
could be revisited and possiblv receded from. 
That request was denied. I'nder the circum- 
stances this panel is compelled, by the doc- 
trine of stare decisis, to follow this court's 
earlier decision in Corciitr77 Walk. See P w z  
t :  State. tjZ0 So2d 1256 (Fla.1998): Holdirrg 
Electric. Inc .  11. Roberts. 512 So.2d 1112 
( Fla.3d DCA 1987). conflict ju~risdictiwn ac'- 
cepted reversed ori other gmunds, 530 So.Zd 
:301 (Fla.1988). However. we do, pursuant to 
Article V Section 3(b)(3) & (4) of the Florida 
('onstitution and the Rule 9,O:lO(a)(2)(A)(iv) h 
rvi) of the Florida ICules of Appellate Prove- 
(lure, certify an express and direct conflict 
between our holding today and . M o 7 r t n l ~  I :  

l 'rnrders.  M3 So.Bd C4H (Fla.Sth DCA 1994): 
J.J.F. "t' Palm Hpach I ! .  Stnte Fawn, M.1 
So..'d 1089 (Fla.4th DCi l  1994): IIS.F. LP G. 
i'. CVrzolcrrd. 523 So2d 798 (lJla.lst DCA 
1988); and, Kenilworth 1 t i . y .  1'. Drake. 396 
So2d 336 tFla.2d DCX 1331) 3s cited herein. 

The order under review is affirmed, the 

Affmed. 

conflict certified. 

BARKDLTLL and L E W ,  JJ., concur. 

GREEN, Judge, specially concurring. 

I concur in the result of this opinion based 
on the settled case of American Reliance 
Ins. Co. u. Village Homes at Count? Walk, 
(32 So.2d 106 (Fla.3d DCA), rev. denied 640 
So9d 1106 (Fla.1994) (en banc consideration 
denied by this court). 

0 K L Y  NUMELR SYSTIH - 
Willie BROWN, AppellanUCross-Appellee, 

V. 

The TRAVELERS INSURANCE 
COMPANY, AppelleeICrosu- 

.4ppellant. 

NOS. Y2-3149. 93-0923. 

District Court  of Appeal of Flonda. 
Fourth District. 

Feh. 1. 1995. 

Insane insured brought suit against 
homeowners' insurer seeking declaratory 
judgment that insurer was liable for loss 
occurring when insured hurned down his 
home. Insurer counterclaimed for declarato- 
ry judgment that intentional acts exclusion 
precluded coverage. The Circuit L'ou~T. 
Palm Beach C'ounty, Richard L. Oftedul, .I., 
entered judgment on postttiul motion for in- 
surer. Insured appealed. The District 
Court of bppeal, Farmer, J.. held that inten- 
tional :lets exclusion in liability portion of 
policy did not affect coverage for tire loss 
under property insurance portion of policy. 

Reversed and remanded with directions. 

Superseding and withdrawing ti41 So2d 
916. 

1 " "  ,! f,, 

institution. 
counsel a t  
fused to ai 
mendrner  
tion while 
pending. 
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September 17, 1986, the date the claimant 
reached maximum rndical improvement. 

AFFIRMED. 

WENTWORTH and BARFIELD, JJ., 
and FRANK, RICHARD H., AssnciatP 
Judp-, mtirur. 

IlNITED STATES FIDELITY AND 
G I ’  A RANTY COMPANY, 

Appellant. 

V.  

Rrenda A n n  WOOLARD, Peraonal Repre- 
sentative of the Estate nf Judson H. 
Woolard. deceased. and Rrenda Ann 
Wwlard. Individually, and South Car- 
o h m  Insurance Company, a corpora- 
tion. Appellees. 

No. 17-1989. 

District (hur t  of Appeal of Florida, 
First District. 

April 26, 1988 

Insurer filed complaint for declaratory 
relief seeking dekrmination that insureds 
were not entitIed to uninsured motorist 
benefits and insureds filed countercom- 
plaint seekinR to compel arbitration. The 
Circuit Court, Duval County, Major 8. Har- 
ding, J , granted application for abitration 
and appeal was taken. The District Court 
of Appeaf, Wigginton, J., held that: (1) 
party not injured by uninsured motorist. or  
one not having claim against uninsured mw 
tonst, could not recover under uninsured 
motorist provision of his own policy, and (2) 
action for declaratory relief involved insur- 
ance coveraRe questions which were mat- 
ters to be dptermined by court, not arbitra- 
tors 

Reversed and remanded 

I. Inaurance *467.51(5) 
Under amendment to uninsured motor- 

ist coverage statutes, party not injured by 
uninsured motorist, or one not having claim 
against uninsured motorist, may not recov- 
e r  under uninsured motorist provision of 
his own policy. West’s F.S.A. 85 627.727, 
62’7.727(1, 3). 

2. Insurance -578 
Insurer’s action for declaratory relief 

seeking determination that there was no 
coverage under uninsured motorist provi- 
sion involved coverage questions which 
were matters to be determined by court, 
and not arbitrators, so that granting of 
arbitration demand required reversal; if 
alleged tort-feasors in case did not qualify 
as uninsured motorist or if, for any reason, 
insureds were not legally entitled to recov- 
e r  damages from them, insurers were not 
entitled to recover under uninsured rnotor- 
ist portion of policy issued by insurer. 

George D. Gabel, Jr. and Robert M. Dees 
of Wahl and Gabel, Jacksonvilfe, for appel- 
Iant. 

Richard M. Powers, Tallahassee, for a p  
pellees. 

WIGGINTON, Judge 
Appellant, United States Fidelity and 

Guaranty Company, appeals, pursuant to 
Florida Rule of Appellate Procedure 
9.130(a)(3)(CHiv), a non-final order granting 
appellees’ application for arbitration of a 
dispute concerning an insurance contract. 
We reverse. 

Appellee Brenda Ann Woolard, as the 
widow of Judson Woolard, and as the duly 
appointed personal representative of his es- 
tate, made a claim under the uninsured 
motorist provisions of an insurance policy 
issued by appellant to Unit Transportation. 
the decemed’s employer. The claim amae 
as a result of the deceased‘s death when 
the tractor-trailer he waa driving struck the 
rear of a modified school bus on interstate 
75 in Georgia. The deceased owned the 
tractor-trailer but waa operating it on be- 
half of his employer, Unit Transportation. 
The policy in question was issued by appel- 

US. FIDELITY AND GUAR CO. v. WOOLARD 
Cltc u 523 So= 798 F I r A m .  I Mst. 1988) 

I 
lant to Unit  Transportation and provide8 

I coverage to the deceased as an employee of 
Unit Treneportation. I t  contains uninsured 
motorist proviaiona as required by section 
627.727, Florida Statutes. 

Appeliant filed a complaint for declarato- 
ry relief in the trial court, seeking a deter- 
mination that appetlees are not entitled to 
uninsured motorist benefita provided by 
the policy far the following reasons: ( 1 )  
Under Florida law, in order to recover unin- 
sured motorist benefita from an insurer, 
the limita of bodity injury liability protec- 
tion provided by the policy must be greater 
than the limits provided by the carrier for 
the alleged tort-feaaor. Section 627.- 
727(3)(b), Florida Statutelr. At all material 
times, the alleged tort-femora in thia case, 
the owner and the driver of the bus, appar- 
ently had liability insurance coverage. 
Thus, if the limits of bodily injury liability 
protection contained in the policies issued 
on behalf of the tort-feasors are in excess 
of the limits of uninaured motorist cover- 
age under the policy issued by appellant, 
appelleea have no uninsured motoriet claim 
against appellant. (2) Since the deceased 
had his own insurance coverage with anoth- 
e r  company, any recovery by appellees 
from appellant would be prorated between 
the other insurance company and appellant. 
(3) Since the accident occurred in Georgia, 
Georgia law wouId apply. Under Georgia 
law, if the deceaaed was at lea& 50 percent 
negligent in causing the accident, hi6 estate 
would be barred from recovering damages 
from the alleged tort-feasora, and, there- 
fore, appellees would not be entitled to 
recover under the uninsured motorist sec- 
tion of the policy issued by appellant. 

Appellees answered appellant’s com- 
plaint and filed a “countercomplaint” seek- 
ing to compel arbitration pursuant to sec- 
tion 682.03(1), Florida Statutes, and a provi- 
sion in the policy providing for arbitration. 
Appellant moved to dismiss the counter- 
complaint. After a hearing, the court de- 
nied appellant’s motion but determined that 
it would consider appellees’ counter-com- 

i 

1. As amended, section 627.727(1) now provides. 
In part’ 

.. 

plaint as an application for an order com- 
pelling arbitration pursuant to section 682.- 
03, and granted that application. 

[ l ]  Appellees assert that purauant to 
section 627.727(1), aa amended in 1984,’ all 
uninsured motoriet coverage i i  excess cov- 
erage, with no setoff fa r  the tort-feaaor’s 
coverage. We dissgree with appellees’ ap- 
plication of that amendment to this case. 
The preeent wording of subsections 627.- 
?27(l) and (3), has not changed the fact 
that aection 627.721 is applicable only to 
uninaured motorist situations, and the defi- 
nition of an uninsured motorist did not 
change with the 1984 amendment. The 
statute etill provides that it applies only for 
the protection of insureds who are legally 
entitled to recover damages from ownera 
and operatore of uninaured motor vehicfes 
and that an uninsured motor vehicle is one 
in which the liability limits are less than the 
limits applicable to the injured person un- 
der the injured person’s uninaured motorist 
coverage. A party not injured by an unin- 
sured motorist, or one not having a claim 
against an uninsured motorist, may not 
recover under the unlnsured motorist provi- 
sion of his o m  policy. See McKinnie v. 
Pmpxmiuc American Imvmnce Co., 488 
So.Zd 826 (Fla.1986) and Buyles II. Slate 
Farm Mutual Automobile Zmuranw 
Company, 483 So.2d 402 (Fla.1986). 

[21 Therefore, if the alleged tortfea- 
aora in this m e  do not qualify a8 unin- 
sured motorists or if, for any reason, appel- 
lees are not legally entitled to recover darn- 
ages from them, appellees are not entitled 
to recover under the uninsured motorist 
portion of the policy issued by appellant. 
Since appellant’s action for declaratory re- 
lief clearly involves coverage questions 
which, a5 appellees admit, are matters to 
be determined by a court, and not by arbi- 
trators, the granting of an arbitration de- 
mand in this  instance was error. See Na- 
tionuide Insurance Company n. Cooper- 
stock, 472 So.2d 547 (Fla. 4th DCA 1985); 
Vigilant Insumnce Company v. Kelps, 
372 S0.2d 20’7 (Fla. 3d DCA 1979); and 

The amouni of coverage available under this 
m i o n  shall not bc reduced by a setoff against 
any coverage, including liability insurance. 

----I 
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Cmger L, Allstnfr Insumnre Compnny, 
162 So2tl 690 (Fla. 3d I)CA 1964). There- 
fore. we reverse and remand for further 
procPedinKs on appdlant's declaratory :~c- 
tion 

REVERSED A N D  REMANDED. 

ERVIN and THOMPSON. f J . ,  
concur. 

Patrick J. CALLIIIAN. Ralph N. 
Lurignana. Edward R. Hall and 

Elizabeth S.  Hall, Appellants, 
V. 

TURTLE KRAALS,  LTD., and J.K. 
Financial Corp., Appellee#. 

No. 862784. 

District Court of Appeal of Florida, 
Third District. 

April 26, 1988. 

Condominium unit  owners brought ac- 
tion against developer to recover damages 
alleg~dly arising from leakage problem in 
condominium community. The Circuit 
Court, Monroe County. David P. Kirwan, 
J., entered judgment in favor of two unit 
owners. Unit owners appealed. The Dis- 
trict Court of Appeal, Hendry, J., held that 
verdict compensating one unit owner in the 
amount of f lM,OoO and second owner in 
the amount of $ZS,WoO was consistent with 
evidence. 

Affirmed. 

I .  Evidence @=571(10) 
Verdict compensating condominium 

owner in the amount of $IOO,ooO and sec- 
ond condominium owner in t.he amount of 
$25,000, for repair costs, diminution in val- 
ue, and uncompleted amenities due to leak- 
age problem in condominium community 

caused by developer was consistent with 
expert testimony that leakage problems 
could be repaired and that when repaired, 
value of uni t s  would increase. 

2. Appeal and E r m r  -205 
When trial court sustained condomin- 

ium developer's objection to hearsay evi- 
dence by condominium unit owner regard- 
ing potential purchaser's reasons for re 
fusing to place deposit on her unit, which 
allegedly suffered fmm leakage problem, 
u n i t  owner failed proffer evidence a t  that 
time, and thus, its exclusion was not re- 
viewable. 

Cunningham, Albritton, Lenzi, Warner, 
Bragg & Miller and Alfred 0. Bragg, Mara- 
thon, for appellants. 

BlackwelI, Walker, Fascetl d Hoehf and 
Anthony D. Dwyer and Douglas Stein, Mia- 
mi, for appellees. 

Before HENDRY, BASKIN and 
FERGUSON, JJ. 

HENDRY, Judge. 
Condominium unit ownem appeal from a 

finat judgment entered on a verdict where 
by the developers of "Seawatch" m r t l e  
Kraals, Ltd. and i t s  general partners) were 
found jointry and severally liable in an ac- 
tion which claimed deficient construction, 
violations of rental restrictions and failure 
to complete the amenities at the mndomin- 
ium community in Marathon. Appellants 
allege the trial court erred in denying a p  
pellant's motion for new trial, claiming the 
verdict was contrary to uncontroverted evi- 
dmce, and erred in excluding certain evi- 
dence concerning a unit owner's losses. 

The sales brochures for Seawatch at 
Marathon, a condominium community in 
the Florida Keys, s t r e s ~ e d  the themes of 
quality and exclusivity by i t s  portrayal of 
recreational amenities, and the restriction 
of rentals to a minimum duration of 30 
days. Water leakage into the residential 
units and common areas was noticed fol- 
towing the first rainfall after occupation of 
the buildings and persisted with each sue 
ceeding shower despite several attempted 

= I  * 
mof repairs. The leakage problem even- 
tually bwame public knowledge and, along 
with the changing market, caused the num- 
ber of sales and rentals to drop perceptive 

On August 20, 1986, Turtle Kraals nn- 
nounced that it had deeded all units to 
Keya Resorb  Ltd., and that there waa an 
assessment deficit of $197,000-the amoci- 
ation was insolvent. Unit owners Callihan, 
Hall and Lucignano filed suit against the 
developer for damages. 

At trial, an objection to hearaay evidence 
of the financial lessee suffered by the Halls 
on the sale of their unit was sustained. 
The jury returned a verdict in favor of the 
developer with respect to the Halls, in fa- 
vor of Mr. Callihan for $lOO,OOO, and in 
favor of Mr. Lucignano for $25,OOO. The 
court entered i t s  judgment on the verdict. 
The plaintiffs timely motion for a new trial 
directed a t  the verdicta was denied. We 
affirm. 

111 Expert testimony was admitted at 
trial concerning the condominium design, 
specifications and conetruction. Appel- 
lant's expert eetablished that the leakage 
probleme in the Callihan and Lucignano 
units could be repaired for either $7,800 or 
$2,813 per unit owner, the amount depend- 
ing upon whether the bearing a u r f ~  or 
the roof were repaired. A real estate a p  
praiaer testified that when repaired, the 
value of the units would increaae. With 
thia evidence before it, the jury's verdict, 
compenaating Mr. Callihan and Mr. Lucig- 
nano for repair costs, diminution in value, 
and uncompleted amenities, waa consistent 
with the evidence. The amount of dam- 
ages to be awarded rests within the jury's 
sound discretion, Richards Co. v. Harri- 
son. 262 S0.M 258 (Ha. 1st DCA), cert. 
denied, 268 So.2d 165 (Fla.l%'2), and this 
discretion is considerable where the dam- 
ages are unliquidated and are not subject 
to measurement by a particular standard. 
Odoms A Travelers Ins. Co., 339 So.2d 196 
(FIa.1976). The evidence here must be 
viewed in a light most favorable to the 
jury's verdict. Conner v. Atlas AircmfE 
Corp., 310 %.2d 352 (Fla. 3d DCA), cerL 
denied, 322 S o l d  913 (1975). The appel- 

1Y. 

lants have failed to prove that the amount 
of the damage award in their favor was 
unreasonable. 

[Z] When the trial court euetained a p  
pellee'n objection to hearsay evidence by 
appellant Hall regarding a potential buy- 
er's ~ ~ W J O M  for refusing to place a deposit 
on her unit, Hall failed to proffer the evi- 
dence at that time, and thus ite exclusion is 
not reviewable. Rczzatday w. West nor -  
ida Hosp., 462 So.2d 470 (ma. 1st DCA 
1984); Eaalon v. Bmdfon$ 390 So.2d 1202 
(F'la. 2d DCA 19801, review dismissed, 899 
So.2d 1141 (Fla.1981); Cason tr. Smith, 366 
So2d 1042 (Ha. 3d DCA 1978); Seaboard 
Air Line R.R. v. Ellis, 143 So.2d 660 (Fla 
3d DCA 1962). 

Accordingly, for the foregoing reasons 
and baaed upon the authorities cited, the 
final judgment of the trial court is af- 
firmed. 

Affirmed. 

Edgar W. TELLO. Appellant, 

The STATE of Florida, Appellee. 

No. 88600. 

District Court of Appeal of Florida, 
Third District. 

April 26, 1988. 

An Appeal conducted purauant to An- 
ders v. Calt)iornia, 386 US. 738, 87 S.Ct. 
1396, 18 L.M.2d 493 (19671, from the Cir- 
cuit Court for Dade County; Arthur I. Sny- 
der, Judge. 

v. 

Edgar W. Tello, in pro. per. 
Robert A. Butterworth, Atty. Gen., for 

appellee. 

Before BARKDUU, NESBIlT and 
DANIE-L S. PEARSON, JJ. 


