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PRELIMINARY STATEMENT 

In this brief, Appellant, State of Florida Department of 

Banking and Finance, will be referred to as the "Department." 

Appellees, Credicorp, Incorporated, a Texas corporation, J o h n  

Rheinfrank, individually and as President of Credicorp, I n c . ,  and 

Stevan W. Brown, individually and as V i c e  President of Credicorp, 

Inc., will be referred to collectively as llCredicorp.ll 

References to the record on appeal will be designated as 

foll .ows: the record submitted by the Department will be  referred 

to a s  I 1 ( R .  ) ;I1 references to the transcript of the hearing held 

below will be designated as I1(T. ) ; I 1  the decisions issued by 

the First District Court of Appeal ("District Court11) and m o t i o n s  

related thereto are included in a n  Appendix attached hereto and 

will. be designated as l 1 ( A .  ) . 
All emphasis in quotations is supplied unless otherwise noted. 
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STATEMENT OF THE CASE AND FACTS 

This is an appeal from an opinion issued by the First District 

Court of Appeal on July 17, 1995, which affirmed in part and 

reversed in part a Final Order entered by the Department on January 

14, 1994, ordering Credicorpto cease and desist certain activities 

under Chapters 520 and 687, Florida Statutes, and  imposing 

administrative fines totalling $4,078,000 against Credicorp, 

Rheinfrank and Brown. (A.l-13). 

The circumstances giving rise to this appeal are as follows. 

Credicorp was originally incorporated under the name of FAFCO in 

T e x a s  in 1990. ( R . 1 3 8 )  ; (T.105-06). Appellee, Stevan W. Brown, is 

currently the President of Credicorp; an office previously held by 

A p p l l e e ,  John Rheinfrank, until his departure from the company in 

the fall of 1992. (T.105-06). Mr. Rheinfrank died on October 25, 

199:1. Credicorp's only place of business is located in Dallas, 

Texas. Credicorp has no offices, employees, agents or independent 

corLtractors located in Florida. (T. 109) . Credicorp has never 

reylstered to do business in Florida, because it has no contacts 

with Florida other than by United States mail. (T.109-10). 

Credicorp is engaged in the business of offering memberships 

t o  consumers nationwide, and providing certain membership services, 

including t h e  ability to purchase merchandise, on a retail 

installment basis, from Credicorp's ca ta logue .  (T.41, 106). 

Credicorp's services also include the provision of discount coupons 

for retail establishments, and privilege card benefits for 

discounts at hotels and car rental agencies. (T. 41, 106). 
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Potential members are solicited by means of an invitation mailed by 

Credicorp to consumers nationwide. (T.110)- The  invitation sent 

by Credicorp to potential members generally contains the following 

representational language: 

Congratulations (customer name), You have been 
pre-approved for a Gold Card with a $10,000 
l i n e o f  credit ................................ 
credit immediately ........................... 
If you are not completely satisfied with your 
new Gold Card, you have a 30-day satisfaction 
or refund of money guarantee .................. 
Credit provider provides credit services only 
to i ts  members and is not affiliated with any 
financial institution, bank or o t h e r  entity. 
(R.294). 

Mail your $29.95 annual fee ... to activate your 

Consumers who respond to t h e  invitation by remitting $29.95 to 

Creciicorp become Credicorp members. ( T .  1 1 0 )  a U p o n  receipt of t h e  

merrhership fee, Credicorp f o r w a r d s  the n e w  member a membership 

package containing a catalogue, discount coupons and an offer to 

j o i n  the Privilege System at no extra charge. (T. 111). A 

Credicorp membership does not e n t i t l e  members to purchase from 

o t h e r  retail sellers, or to obtain cash or loans of money from any 

entity, including Credicorp. (T.111-12). 

'Credicorp does not loan or a t tempt  to make l oans  of money to 

i t s  members. (T.60-1, 112). The "line of credit" offered by 

Credicorp is solely limited to Credicorp's ability to offer i ts  

members a credit line of up to $10,000 for the purchase of 

merchandise from its catalogue. (T.lll). Like other retail 

sellers, Credicorp uses the term "Gold Card" on its invitations 

because that phrase is widely r ecogn ized  a s  offering a preferred or 

e levated level of service. (T,ll2), The Gold Card is not used to 
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purchase merchandise from Credicorp or any other retailer ( T . 1 1 4 ) /  

and cannot be used to secure loans or cash advances. (T.114). 

Members desiring to purchase merchandise from Credicorp 

complete an order form, enclose fees for shipping and handling (and  

any other amount up to the total purchase price), and mail the 

order to Credicorp i n  Dallas, Texas. ( T . 1 1 5 - 1 1 6 ) .  Upon receipt, 

Credicorp accepts the orde r  after verifying current membership, 

checking the status of the member's account, and verifying the 

a v a . - l a b i l i t y  of items ordered. (T. 115-116) . If accepted, 

Credicosp packs and ships the merchandise from Texas to the member 

via interstate carrier. ( T . 1 1 5 - 1 6 ) .  

In July 1992, the Department initj.ally contacted Credicorp to 

adv,se that Credicorp might be acting as a l oan  broker in violation 

of Chapter 687, Florida Statutes. (R.1224). Subsequently, the 

Department advised Credicorp that it might a l s o  be a n  unlicensed 

retail installment seller in violation of Chapter 520, Florida 

Statutes (R. 1225) . In response, Credicorp provided to the 

Department an analysis demonstratinq why Credicorp was neither a 

loan broker nor an unlicensed retail installment seller. (R. 1171- 

1172; R. 1227-1230) . 
On January 13, 1993, the Department filed an Administrative 

Complaint alleging that Credicorp had violated various provisions 

of Chapters 516, 5 2 0 ,  687 and 817, Florida Statutes (1991). 

(R.l236-2247). Specifically, the Department alleged that Credicorp 

was i3 credit service organization that had violated various 

provisions of Chapter 817, Florida Statutes, by: (1) making 
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misleading representations or omissions in the of fe r  or sa l e  of 

Credicorp's services; (2) failing to obtain a surety bond and 

establish a trust account; and (3) failing to utilize a statutory 

form contract  and information sheet. (R.1240-44). Moreover, 

because any violation of Part I11 of Chapter 817, Florida Statutes, 

constitutes a violation of Chapter 516 pursuant to Section 

516.07(1)(g), Florida Statutes, Credicorp was likewise charged by 

the Department with violating Chapter 516, Florida Statutes. 

(R.L240). The Department also claimed Credicorp was a loan broker 

under Chapter 687, and was violating Section 687.141, Florida 

Statutes, by collecting an advance fec from borrowers in exchange 

for its services as a loan broker, and by making misleading 

representations or omissions in connection with the offer or s a l e  

of its services as a loan broker. (R.1244-45). Finally, the 

Department alleged that Credicorp was an unlicensed retail 

installment seller in violation of Section 520.32 (1) , Florida 

Statutes. (R.1245). Credicorp timely filed a response to the 

Adm,nistrative Complaint and requested a formal hearing. (R.1248- 

49 1 

On July 23, 1993, a hearing w a s  held before a Hearing Officer 

of the Division of Administrative Hearings. At the final hearing, 

p r i o r  to any testimony, the Department withdrew its allegations and 

the corresponding paragraphs of the Administrative Complaint 

asserting that Credicorp was a credit service organization and had 

viu.,ated Chapters 516  and 817, Florida Statutes. (T.31-34). 

Specifically, the Department dismissed paragraphs 17-20 of the 

5 



Statement of Facts, and paragraphs 22,  25, and 2 8 - 3 8  of the 

Conclusions of Law in the Administrative Complaint. ( T . 3 4 - 3 5 ) .  

The Department called only its lead investigator as a witness at 

final hearing. No customers or other recipients of credicorp's 

mailings were called to testify. 

The Hearing Officer issued a Recommended Order on October 4, 

1993, recommending that the Department order Credicorp to cease and 

des-st all activities in violation of Chapter 687, Florida 

Statutes; levy an administrative fine against Credicorp in the 

amount of $ 3 , 5 7 8 , 0 0 0 . 0 0 ;  and assess additional fines of $250,000.00 

each against Rheinfrank and Brown in their capacity as officers of 

Credicorp under Chapter 6 8 7 ,  Florida Statutes. ( R . 1 2 9 0 - 1 3 1 1 ) .  

On October 19, 1993, Credicorp filed exceptions to t h e  

Recommended Order which were s u b s e q u e n t l y  addressed by the 

Department in its F i n a l  Order of January 14, 1994. (R.1312-1329). 

On November 9, 1993, Credicorp filed a Suggestion of Death 

not.,fying the Department of Mr. Rheinfrank's death in Dallas, 

Texas ,  on October 25, 1993. In the Final Order, the Department 

adopted and incorporated by reference the Hearing Officer's 

Preliminary Statement, Findings of Fact and Conclusions of Law 

except as modified to the extent that the Hearing O f f  icerls 

conclusion t h a t  Credicorp's solicitations operated a s  a f r a u d  or 

deception upon Florida residents was rejected by the Department as 

unfounded. ( R . 1 3 4 9 ) .  Although the Recommended Order did not 

inc;ude a specific recommendation that Credicorp cease and desist 

a n y  activities in violation of' Chapter 520, Florida Statutes, t h e  

6 
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Hearing Officer concluded that the Department had proved a 

violation of Chapter 520 which, in turn, authorized the Department 

to levy an administrative fine. (R.1372). Consequently, in the 

Department's Final Order, the Department ordered Credicorp to cease 

and desist all violations of Chapters 520 and 687, Florida 

Statutes, and assessed the penalties recommended by the Hearing 

Officer. (R.1351-52). Credicorp appealed the Final Order to the 

District Court on February 8 ,  1994. 

On July 17, 1995, the District C o u r t  issued its opinion 

affirming the application of Section 687.141 of the Loan Broker Act 

and i ts  associated penalties to Credicorp, but reversed the 

application of the licensing provisions of Section 520.32 to 

Creciicorp as unconstitutional under the Commerce Clause of the 

United States Constitution. (A.l-13). In addition, the District 

Court certified the following question to this Court as one of 

great public importance: 

MAY FLORIDA IMPOSE A LICENSING REQUIREMENT AND 
ANNUAL FEE UPON A RETAIL INSTALLMENT SELLER 
THAT ACTIVELY SOLICITS AND SELLS TO FLORIDA 
RESIDENTS, BUT REACHES THIS STATE ONLY BY 
UNITED STATES MAIL AND COMMON CARRIER? 

On August 1, 1995, Credicorp filed a motion for rehearing and 

rehearing en banc as well as a motion for certification seeking 

reconsideration of the application of the Loan Broker Act to its 

acti-vities. (A.14-31). Similarly, the Department moved for 

rehearing regarding the District Court's holding that the Retail 

Installment Sales A c t ,  as applied to Credicorp, violated the 

Commerce Clause. (A.32-37). O n  September 13, 1995, the District 
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Court issued an order d e n y i n g  the motions for rehearing ( A . 3 8 )  and 

a separate order granting in part Credicorp's motion f o r  

certification and certifying the following additional question to 

this C o u r t  as one of great public importance: 

MAY FLORIDA CONSTITUTIONALLY APPLY THE LOAN 
BROKER ACT, SECTION 687.14-687.148,  FLORIDA 
STATUTES, TO AN OUT-OF-STATE RETAIL 
INSTALLMENT SELLER WHICH, UNDER THE COMMERCE 
CLAUSE, MAY NOT BE COMPELLED TO BE LICENSED IN 
FLORIDA AS A RETAIL INSTALLMENT SALES COMPANY 
UNDER SECTION 5 2 0 . 3 2 ,  FLORIDA STATUTES? 

( A . 3 9 ) .  

On October 6 ,  1995, the Department filed this appeal 

cor,testing the District Court's determination that the application 

of Chapter 520 to an out-of-state retail installment seller 

vio; ated the Commerce Clause. (A. 40-41). This appeal was 

asslgned Case No. 86,601, DCA No. 9 4 - 4 4 0 .  On October 10, 1995, 

Credicorp filed its Notice to Invoke the Discretionary Jurisdiction 

of t h i s  Honorable Court on the basis of the certified question 

concerning the application to Credicorp of the Loan Broker A c t ,  

which appeal was assigned Case No. 815,624, DCA No. 94-440. (A.42- 

45) I This Court postponed its decision on jurisdiction and ordered 

the filing of briefs on the merits. ( A . 4 6 ) .  On November 7,  1995, 

Credicorp filed a motion to consolidate the two appeals f o r  

purposes of oral argument. (A.47-49). 
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SUMMARY OF ARGUMENT 

The Department prosecuted Credicorp under Florida's Retail 

Installment S a l e s  Act, Sections 5 2 0 . 3 0 ,  et seq., Florida Statutes 

( 1 9 9 1 ) ,  for soliciting memberships in Florida without a Florida 

license. It has long been settled, both in Florida and under the 

decisions of the United States Supreme Court, that mail order 

houses such as Credicorp a r e  exempt from state licensure 

requirements and fees in those states where they lack a physical 

presence. States which have ignored this "bright-line rule'l have 

found their regulations or taxes as applied to non-resident 

ent Lties stricken as violative of the Commerce Clause of the Untied 

StaTes Constitution. Here, Credicorp has no physical presence in 

Florida by virtue of having neither offices, agents, solicitors, 

independent contractors, n o r  property in the s t a t e .  It is 

und Lsputed that Credicorp's only contacts with t h e  State of Florida 

are by United States mail or interstate carrier. As the District 

Court held, the Department's application of the Retail Installment 

Sales Act to Credicorp under these circumstances offends the 

Commerce Clause and cannot be sustained. 

The Department's application of the Retail Installment Sales 

Act also violates the more recent Commerce Clause test formulated 

by rhe Supreme Court in Qgplete Auto Transit, Inc. v. Brady, 430 

U . S .  274, 97 S .  Ct. 1076, 51 L. E d .  2d 3 2 6  (1977). Under that 

test, a state regulation o r  tax does not violate the Commerce 

Clause if the regulation (1) is applied to an interstate activity 

w i t h  a substantial nexus with the regulating jurisdiction; (2) is 
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fairly apportioned; (3) does not discriminate against interstate 

commerce; and ( 4 )  is fairly related to the services provided by the 

state. The Florida licensing requirement contained in Chapter 520  

as applied to Credicorp fails each prong of this test. More 

particularly, Chapter 5 2 0  fails the Ifsubstantial nexustt prong of 

this test since Credicorp's contacts with Florida are limited to 

contacts with Florida residents via the United States mail or 

common carrier. As has long been established and recently affirmed 

in Quill C o r ~ .  v. North Dakota, 504 U . S .  298,  112 S. Ct. 1904, 119 

L. Ed. 2d 91 ( 1 9 9 2 ) ,  such contacts are insufficient under the 

Commerce Clause to sustain the application of the licensing 

requirement. 

Even if t h e  licensing provisions of Florida's Retail 

Installment Sales  Act could be constitutionally applied to a 

foreign retail seller, it cannot be validly applied to Credicorp 

because the statute requires that covered retail installment 

contracts be entered into in Florida. The overwhelming evidence 

presented at final hearing established that the contracts Credicorp 

enters into with its Florida members are entered into in Texas -- 

not. Florida. Accordingly, the Department is statutorily prohibited 

fron applying the A c t  to Credicorp and the District Court's 

determination to set aside the penalties imposed on Credicorp by 

the Department's erroneous application of the Retail Installment 

Sales A c t  to Credicorp must be affirmed. 

10 
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ARGUMENT 

I. THE DISTRICT COURT CORRECTLY HELD THAT THE DEPARTMENT'S 
APPLICATION OF THE LICENSING PROVISIONS OF SECTION 
520.32, FLORIDA STATUTES (1991) TO CREDICORP VIOLATED THE 
COMMERCE CLAUSE. 

In the Administrative Complaint, Credicorp was charged with 

violating Sections 520 .32  (1) and 520.995 (1) (a) , Florida Statutes 

(1991) [formally Section 520.331(1) (a), Florida Statutes]', of 

Florida's Retail Installment Sales Act by engaging in retail 

installment sales transactions without obtaining a Florida license. 

(R .  1245). Section 520.32 of the A c t  provides: 

(1) A person may not engage i n  or transact the business of a 
retail seller engaging in retail installment transactions as 
defined in this part or operate a branch of such business 
without a license, except that a license is not required for 
a retail seller whose retail installment transactions are 
limited to the honoring of credit cards issued by dealers in 
oil and petroleum products licensed to do business in this 
state. 

(2) An application for a license under this part must be 
submitted to the department on such forms as the department 
may prescribe by rule. If the department determines that an 
application should be granted, it shall issue the license for 
a period not to exceed t w o  years. A nonrefundable application 
fee not exceeding $200 shall be set by rule and accompany an 
initial application for the principal place of business and 
each branch location of a retail installment seller. 

( 3 )  A renewal fee not exceeding $200 shall be set by rule. 
Biennial licensure periods and procedures for renewal of 

Section 5 2 0 . 9 9 5 ( 1 )  (a), Fla. Stat. (1991) provides: 
(1) The following acts are violations of 

this chapter and constitute grounds for the 
disciplinary actions specified in subsection 

Failure to comply with any provision of 
this chapter, any rule or order adapted 
pursuant to this chapter, or any written 
agreement entered into with the department 

( 2 )  : 
(a) 

. . .  
11 
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licenses may also be established by the department by rule. 
A license that is not renewed at the end of the biennium 
established by the department shall automatically expire and 
revert to inactive status. Such inactive license may be 
reactivated within 6 months after the expiration date upon 
submission of a completed reactivation form, payment of the 
application fee, and payment of a reactivation fee equal to 
the application fee. A license that is not reactivated within 
6 months after becoming inactive may not be reactivated. 

(4) Each license must specify the location f o r  which it is 
issued and must be conspicuously displayed at that location. 
If a licensee's principal place of business or branch location 
changes, the licensee shall notify the department and the 
department shall endorse the change of location without 
charge. A licensee may not transact business as a retail 
installment seller except under the name by which it is 
licensed. A license issued under this part is not 
transferrable or assignable. 

(5) The department may deny an initial application for a 
license under this part if the applicant or any person with 
power to direct the management or policies of the applicant is 
the subject of a pending criminal. prosecution or governmental 
enforcement action, in any jurisdiction, until conclusion of 
such criminal prosecution or enforcement action. 

(6) 
state for service of process. 

Each seller shall designate and maintain an agent in this 

A s  . x e d  in Section 5 2 0 . 3 2  (1) I t  [ r] etail installment transactionI1 

is defined as lqa contract to sell or furnish or the s a l e  of or the 

furnishing of goods or services by a retail seller to a retail 

buyer pursuant to a retail installment contract or a revolving 

account." Section 520.31(11) I Florida Statutes (1991). "Retail 

installment contractq1 or IIcontractII is defined as "an instrument or 

instruments reflecting one or more retail installment transactions 

entered into in this state pursuant to which goods or services may 

be paid f o r  in installments. It does not include a revolving 

account or an instrument reflecting a sale pursuant thereto." 

Section 520.31 (10) , Florida Statutes (1991) . 
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Significantly, Credicorp was not charged with any other 

violation of the Act2 -- only its failure to obtain a Florida 
license to engage in interstate retail installment sales. 

Throughout the proceedings below, Credicorp has steadfastly 

maintained that the State of Florida cannot constitutionally 

require out-of-state entities like Credicorp that have no physical 

presence in this state and whose only contacts with this State are 

through common carrier and the United States mail to obtain a 

license and pay a license fee for the privilege of engaging in the 

business of an interstate retail installment seller under the 

Commerce Clause. 

Notwithstanding, the Department applied the licensing 

pro7Jisions to Credicorp after adopting the hearing officer's 

conclusion that "Florida's requirement that all retail installment 

sel..Lers doinq business in Florida be licensed does not unduly 

burden interstate commerce and does not discriminate in any way 

against interstate commerce.11 (R. 1366) . The Department also 

' Although the Department alleged that Credicorp mailed out 
deceptive brochures (R. 1238) and the Act provides that false, 
deceptive or misleading advertising is grounds for a disciplinary 
action, Credicorp was not charged with deceptive advertising under 
the Act. See Section 5 2 0 . 9 9 5 ( 1 ) ( e ) ,  Fla. Stat. Rather, to the 
extent Credicorp was penalized for its allegedly deceptive 
advertising, those penalties were assessed under the Loan Broker 
Act, Section 687.141, Florida Statutes ( 1 9 9 1 ) ,  which provides  a 
much higher penalty than authorized by the Retail Installment Sales 
Act. See Section 687.143, Fla. Stat. ( 1 9 9 1 ) ( $ 5 , 0 0 0  per violation 
as opposed to $1,000 per violation). Given the separate regulatory 
schemes in Florida for retail installment sellers and loan brokers,  
and the exemption provided for retail installment sellers in the 
Loan Broker Act, Section 6 8 7 . 1 4 ( 4 ) ,  Fla. Stat. (1991), it is 
difficult to envision that the Florida Legislature intended for the 
Department to apply the prohibitions and penalties of the Loan 
Broker  Act to retail installment sellers. 
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adopted the $378,000 penalty recommended by the hearing officer. 

(R. 1367). On appeal, the District Court, relying on a well- 

established line of Florida and federal case law precedent, set 

aside those penalties based upon its determination that the 

application of the licensing provisions of Florida's Retail 

Installment Sales A c t  to Credicorp violated the Commerce Clause. 

Based upon the authority of prior decisions of this Court and the 

United States Supreme Court, as applied to the facts of this case, 

the District Court's holding must be affirmed. 

A. APPLICATION TO CREDICORP OF THE LICENSING 
PROVISIONS OF SECTION 520.32, FLORIDA STATUTES 
(1991), VIOLATES THE COMMERCE CLAUSE OF THE 
UNITED STATES CONSTITUTION. 

Article I, S 8, cl. 3 of the United States Constitution 

expressly authorizes Congress to llregulate Commerce with foreign 

Nat.:ons, and among the several States." "The obvious purpose of 

the quoted provision was to assure the free and unimpeded 

transportation and exchange of goods between the states. 

Arrristronq v. City of Tampa, 118 So.  2d 195 ,  199 ( F l a .  1 9 6 0 ) .  

Although the Commerce C l a u s e  is silent about the protection of 

interstate commerce in the absence of any action by Congress, it 

has been interpreted as having dormant implications which prohibit 

certain state actions that interfere with interstate commerce. 

South Carolina State Hiqhway Department v. Barnwell Bros., Inc., 

303 U . S .  177, 185, 5 8  S. Ct. 5 1 0 ,  8 2  L. E d .  7 3 4  (1938) Not all 

burdens upon commerce are forbidden, only those which are "undue" 

or Nippert v. City of Richmond, 3 2 7  U . S .  416, 

425,,  66  S .  C t .  5 8 6 ,  9 0  L. E d .  760 (1946) (citations omitted); 
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Armstronq, 118 So. 2d at 199. The states, in the exercise of the 

reserved police power, may enact statutes in furtherance of public 

health, s a f e t y  and convenience that may burden interstate commerce, 

-- provided that such statutes are ltlocaltt in character and bear 
upon interstate commerce only ttincidentally.lt Boston & M. R .  Co. 

v. Armburq, 285 U . S .  2 3 4 ,  2 3 8 ,  5 2  S. C t .  3 3 6 ,  7 6  L. Ed. 729 (1932). 

The question presented by this appeal is whether Florida can 

impose a licensing requirement and annual fee on an out-of-state 

retail installment seller that solicits and sells to Florida 

residents, but which reaches this state only by United States mail 

and common carrier. Based upon the well-established precedents 

recognized by the District Court in its opinion, this question must 

be answered in the negative. 

It has long been settled by the Florida Supreme Court and the 

United States Supreme Court that a state or local government may 

not constitutionally impose licensing requirements or fixed sum 

license fees upon out-of-state entities who merely solicit orders 

from residents of that state. Robbins v. Taxinq District of Shelby 

C o u n t y ,  120 U . S .  489, 7 S. Ct. 592, 3 0  L. Ed. G 9 4  (1887) (state 

statute imposing license t a x  upon drummers, i . e . ,  persons 

soliciting trade by use of samples, is a regulation of interstate 

commerce and therefore unconstitutional as applied to out-of-state 

entities); Real Silk Hosiery Mills, I n c .  v. City of Portland, 2 6 8  

U . S .  3 2 5 ,  4 5  S .  Ct. 5 2 5 ,  69 L. E d .  982 (1925) (license and license 

fee imposed on solicitors taking orders f o r  hosiery to be shipped 

to Duyers from another state b u r d e n s  interstate commerce); Nippert 
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v. City of Richmond, 327 U . S .  416 (1946) (reaffirmed lldrummerll line 

of cases and held licensing ordinance unconstitutional as applied 

to out-of-state solicitor) ; National Bellas Hess, Inc. v. 

Department of Revenue of Ill., 3 8 6  U . S .  753, 87 S. Ct. 1 3 8 9 ,  18 L. 

Ed. 2d 505 (1967) (application of Illinois Use Tax Act to out-of- 

state mail order firm which maintains no office, no agents or 

solicitors, owns no property, and had no telephone listing in 

I11 Lnois, is an unconstitutional burden on interstate commerce) ; 

Cason v. Ouinby, 60 Fla. 35, 53 So. 7 4 1  ( F l a .  1910)  (license fee 

imposed on salesmen for Pennsylvania corporation invalid as a 

burden upon interstate commerce); Myers v. City of Miami, 100 Fla. 

152'7, 131 So. 375 ( F l a .  1 9 3 0 )  (license fee assessed on out-of-state 

sol. icitors invalid burden on interstate commerce) ; O l a n  Mills, Inc. 

v. City of Tallahassee, 100 So. 2d 164 (Fla. 1958)  (flat sum 

pri7rilege tax imposed by municipality on non-resident photographers 

undu ly  burdensome on interstate commerce and therefore invalid); 

Armstrons v. City of Tampa, 118 So. 2d 195 (Fla. 1960)  (flat sum 

license tax assessed against NEW York corporation's salaried 

supervisor and individual sales representatives void as burdening 

interstate commerce); see also 51 Am. Jur. 2d Licenses and Permits 

§ 22 (1970). 

Significantly, the United States Supreme Court has not receded 

from this line of authority even in light of a pragmatic shift in 

Commerce Clause jurisprudence i n  which the C o u r t  h a s  recognized 

that interstate commerce may be required to "pay its way." 

Nippert, 327 U . S .  at 425. The Florida Supreme Court too has 
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consistently adhered to i ts  earlier decisions invalidating license 

fees as applied to entities engaged solely in interstate commerce 

as evidenced by its reaffirmation of its holding in Olan Mills, 

Inc. v. City of Tallahassee in Armstronq v. City of Tampa, 118 So. 

2d at 199. In Armstronq, the City of Tampa attempted to impose a 

fixed-sum license or privilege tax on local sales solicitors far 

Avon Products, Inc., a New York corporation. The products sold by 

the Avon solicitors were shipped to Florida by Avon via interstate 

car-ier. Significantly, this C o u r t  held that the fixed-sum license 

tax impeded the flaw of interstate cammerce and therefore violated 

the Commerce C l a u s e  because it was imposed on the solicitors as a 

coridition precedent to engaging in interstate commerce. Id. at 

199-200 .  

Notably, the District Court in Armstronq had sustained the 

license tax based on decisions holding that interstate commerce 

couLd be required to c a r r y  its f a i r  share of the cost of local 

government, &. at 198, and on the authority of a prior decision of 

this Court in D o r s e t t  v. Overstre-e-t, 154 Fla. 566, 18 So. 2d 759, 

767 ( 1 3 4 4 ) ,  overruled by Armstronq v. City of Tampa, 118 So. 2d 195 

( F l d .  1960), which, on rehearing, held that a broker soliciting 

orders  for placement with out-of-state principals could be required 

to obtain a n  occupational license. Armstronq, 118 So. 2d at 200. 

Importantly, this Court in A r m s t r o n q  specifically receded from its 

majority opinion on rehearing in Dorsett, finding that case to be 

tlcornpletely inconsistent with all of the Florida cases on the 

subjecttt and  having "no regard whatever for the earlier 
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precedents.Il Armstronq, 118 S o .  2d at 200-01. This Court also 

took the opportunity to reaffirm its holding in Olan Mills by 

stating: 

The effect of our holding in the last Olan Mills case 
simply was that the city could not carve out of the 
interstate process the incident of solicitation as a 
separate and distinct aspect of the transaction upon 
which the tax could be imposed. We held that the 
solicitation constituted an inseparable link in the chain 
of events. The flat sum license impost was held to be a 
direct tax upon the privilege of engaging in interstate 
commerce. It had to fall. 

Armstrong, 118 So. 2d at 199. Accordingly, the United States 

Supreme Court's pronouncements as well as this Court's decisional 

history on the invalidity of licenses and flat sum license fees as 

applied to out-of-state entities merely soliciting business in 

F l o r i d a  have continuing vitality and applicability to situations 

s u c h  as that presented by this appeal.3 

'The Department in its Initial Brief argues that the line of 

cases relied upon by the District Court in its opinion are 

inapplicable to the question presented on this appeal because in 

those cases the activity taxed w a s  an integral p a r t  or inseparable 

l i n k  in the interstate movement of goods. The Department contends 

' The continuing vitality of this line of Commerce Clause 
cases is illustrated by the Nevada Supreme Court's recent holding 
in Edwards v. city of Reno, 1 0 3  Nev. 347, 7 4 2  P.2d 4 8 6 ,  489  (Nev. 
198+;), that "[tlhe United States Supreme Court has made a clear 
distinction between those persons who solicit orders for goods to 
be shipped later and those persons who deliver goods at the time a n  
order is taken. In the former case, if the goods are to be shipped 
in interstate commerce, a n y  license tax imposed on the solicitor is 
an impermissible burden on interstate commerce." (relying on 
Nipwrt and Robbins). Additionally, f o r  purposes of this appeal, 
it ,should be noted that the ordinances at i s s u e  in Edwards were 
enacted pursuant to the exercise of the police power. Edwards, 742 
P.2d  at 489 .  
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that in this case "no attempt is being made to impose a fee as a 

condition precedent to the privilege of making sales to Florida 

resldents.ll (Department's Brief at 20-21). This contention not 

only directly collides with this Court's holdings in Olan Mills and 

Armstronq, but also with the express language of Section 520.32 (1) . 
That section of the statute prohibits a person from engaging in or 

transacting the business of a retail installment seller without a 

license, and conditions the issuance of a license upon the payment 

of r I  $200 fee. F l a .  Stat. S 520.32(2).4 Therefore, contrary to 

the Department's claim, Florida does in fact impose a fee under 

Section 520.32(1) as a condition precedent to the privilege of 

Credicorp soliciting and making sales to Florida residents. 

Further, Credicorp, which maintains no offices, employees, or 

agents in Florida (T .  l o g ) ,  engages solely and exclusively in 

interstate commerce s i n c e  its b u s i n e s s  activities consist entirely 

of retail mail order solicitation and sales. (T. 110) ; National 

Bel-as Hess, 3 8 6  U . S .  753, 759 (mail order transactions where 

sel.,er's only connection with customers in the state is by common 

carrier or the United States mail is exclusively interstate in 

character). Therefore, the only incident of Credicorp's business 

to which the required license and fee could apply is the 

solicitation Credicorp sends through the United States mail to 

Additionally, the failure to obtain a license is punishable 
by both monetary and criminal penalties. See §§ 520.39 and 
520.995, Fla. Stat. 

1 
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Florida residents.!' Because this kind of solicitation is an 

inseparable link in the chain of interstate commerce and there is 

no separate and distinct intrastate incident involved, Olan Mills, 

100 So. 2d at 165; Armstronq, 118 So. 2d at 1 9 9 ,  the licensing 

requirement imposed on Credicorp's business, by definition, burdens 

interstate commerce. Consequently, the line of cases beginning 

with Robbins and continuing through Nippert is dispositive of the  

issue presented in this appeal. 

The Department in its Brief also places undue emphasis on the 

fact the fee imposed for obtaining t h e  license under Section 520.32 

is p a r t  of a regulatory scheme and is designated as a llfeell and not 

as a rltax.ll (Department's Brief at 1 1 - 1 6 ) .  This is a distinction 

without a difference under the facts of this case. In Real Silk 

Hosiery Mills, Inc. v. C i t y  of Portland, 268  U . S .  at 335-36, the 

Supreme Court invalidated an ordinance as applied to out-of-state 

sol..~citor~ which required the solicitors to llsecure a license and 

f i l e  a bond" and pay a "license fee." I n  that case, as here, the 

"fee" w a s  not labeled as a lltax." 

Further, although the license fees in the lldrummerll cases were 

frequently denominated as l l t axes l l  , they were often imposed as part 

of an overall regulatory scheme e n a c t e d  under the police power of 

the state or local government. For example, in Real Silk Hosiery, 

the ordinance at issue was a regulatory measure that was enacted 

with the express purpose of preventing possible frauds, and in 

-- 

-' The Retail Installment Sales Act does not impose a gross 
receipts tax on products which come to rest in this state. 
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addition tothe licensing requirement, also required the posting of 

a bond to ensure final delivery of the ordered goods. 268 U . S .  at 

3 3 5 - 3 6 .  The fact that this requirement was a regulatory measure 

enacted under the police power of the city did not prevent the 

invalidation of the ordinance on Commerce Clause grounds. 2 6 8  U . S .  

at 3 3 5 - 3 6 ;  see also discussion of Real Silk Hosiery by this Court 

in Myers v. City of Miami, 100 Fla. 1537, 131 So. 375, 379 ( F l a .  

1930). Moreover, even though the invalidated ordinance was an 

ear:,y form of consumer protection regulation, the Supreme Court 

nonetheless concluded that an express purpose to prevent possible 

frauds did not justify legislation that interferes with the free 

flow of interstate commerce. Real Silk Hosiery, 268 U . S .  at 3 3 6 .  

Similarly, in State v. Mobley, 234 N.C. 55, 66 S.E.2d 12 ( N . C .  

195:), the Supreme Court of North Carolina, relying on Nippert, 

struck down a fixed-sum bonding requirement imposed under the 

p01.:~.ce power of the state. The following requirement was part of 

a regulatory scheme designed to prevent the perpetration of 

fraudulent practices by photographers. In invalidating the bonding 

requirement, the court stated: 

It makes no material difference that in the Nippert case 
the fixed-sum burden  imposed on the incident of 
solicitation took the form of a license tax. Whereas, in 
the instant case the fixed-sum burden stems from a 
bonding requirement imposed under colorable exercise of 
the police power. It is the ultimate effect of the 
fixed-sum burden that controls. Where sanctions imposed 
by a regulatory measure bear no substantial relation to 
the legitimate objects sought to be obtained, and impose 
direct burdens and stifling restrictions upon interstate 
commerce, it matters not that such burdens be imposed 
under guise of the police power, rather than the taxing 
power. 
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Mobley, 6 6  S.E.2d at 21; see also Edwards v. City of Reno, 742 P.2d 

at 4 8 9 .  Therefore, even though the licensing impost i n  Section 

520.32 is described as a Itfee" and was enacted pursuant to the 

police power, these factors are not dispositive of this appeal. 

Well settled case law establishes that Florida cannot require an 

out-of-state retail installment seller like Credicorp, which has no 

contacts with Florida other t h a n  by United States mail or common 

carrier, to obtain a license for the privilege of engaging in an 

exclusively interstate business. The licensing provisions of 

Section 520.32, as applied to Credicorp', therefore must fail. 

The cases cited by the Department in its Brief do not compel 

a different conclusion. Instead, the cases are either (1) 

irrelevant as in the case of National Cable Television Ass'n, Inc. 

v. IJnited States, 415 U . S .  3 3 6 ,  9 4  S .  Ct. 1 1 4 6 ,  39 L. E d .  2d 370 

(19'74) , which did not involve the imposition of a license by a 

state on an out-of-state entity operating exclusively in interstate 

commerce and National Awareness Foundation v. Abrams, 50 F.3d 1159 

(2d Cir. 1995), which did not involve the Commerce Clause at all; 

or 1 2 )  involve situations where the entity s o u g h t  to be licensed or 

' Both in the proceedings below and before this Court, the 
Department has misapprehended the nature of Credicorp's 
constitutional challenge to the licensing provisions of the Retail 
Installment Sales Act, (Department's Brief at 17). Credicorp is 
not challenging the facial constitutionality of the licensing 
provisions, but rather the constitutionality of such provisions 
under the Commerce Clause "as applied" to Credicorp. Credicorp has 
never contended that the State cannot require the licensure of in- 
state retail installment sellers or of out-of-state retail 
installment sellers that have a physical presence in Florida. 
Thus ,  Credicorp is not required to meet the burden set forth in 
Reno v. Flores, U . S .  , 113 S. Ct. 1 4 3 3 ,  123 L. Ed. 2d 1 
(1993), for facial challenges. 
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taxed was engaged in localized or intrastate commerce in addition 

to interstate commerce and therefore could be required to pay its 

f a i r  share of the cost of loca l  government. Cases in the latter 

category include Union Brokeraqe Co. v. Jensen, 322 U . S .  202, 64 S. 

Ct. 967, 88 1;. Ed. 1227 (1944). In Union Brokeraqe, one of the 

issues presented was whether Minnesota could constitutionally deny 

access to its courts because Union, a foreign customs brokerage 

business, had not obtained a certificate of authority to do 

business in the state. 322. U . S .  at 209-210. Because Union had 

established a n  office in Minnesota from which it did 90% of its 

business, 322 U . S .  at 203, and bought its "materials and services 

from people in that State", 322 U . S .  at 208, the Supreme Court 

concluded that Union had "localized i ts  business" and therefore 

Minnesota could constitutionally require Union to obtain a 

certificate of authority under t h e  Commerce Clause. 322 U . S .  at 

209-212. 

Similarly, in Interstate TOWinq Ass'n, Inc. v. City of 

Cincinnati, 6 F.3d 1154 (6th c i r .  1993), the entities sought to be 

licensed were engaged in a localized towing business. There, the 

Cit l .7  of Cincinnati, by ordinance, required all t o w  trucks within 

the City limits or within a 25-mile radius of the City limits t h a t  

towed vehicles from locations within the City to be licensed by the 

Cit;,. 6 F.3d at 1156. The Interstate Towing Association and 

s e v e r a l  towing businesses that operated in and around Cincinnati 

cha Llenged the ordinance as an unreasonable burden an interstate 

commerce. Unlike Credicorp, however, which has no contact with the 
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State of Florida except through the mail or by common carrier, the 

towing concerns in this case were rendering services to Cincinnati 

residents within the City limits. 6 F.3d at 1163-64. Moreover, 

unlike mail order solicitations which have been expressly held by 

the Supreme Court to constitute exclusively interstate commerce, 

National Bellas Hess, 386 U . S .  at 759, towing services have 

consistently been deemed as vlessentially local . . . . I t  

Interstate Towinq, 6 F.3d at 1163 n.8. 

More importantly, the court in Interstate Towinq distinguished 

the Robbins line of cases from the facts at issue there on the 

bas1-s that the Robbins line of cases I t . . .  have held certain fees, 

licenses, and other local regulations impermissibly to burden 

interstate commerce [and] have all dealt with trades that consist 

s o l e l y  or essentially of interstate carriage." Interstate Towinq, 

6 F . 3 d  at 1164. Consequently, Interstate Towinq is not applicable 

to the issue presented on appeal. 

California v. Fairfax Family Fund, Inc., 47 Cal. Rptr. 812 

(Ca:_. Dist. Ct. A p p .  1 9 6 4 ) ,  appeal dismissed, 382 U . S .  1, 86 S. Ct. 

3 4 ,  15 L. E d .  2d 6 (1965) and Silver v. Woolf, 694 F.2d 8 (2d Cir. 

1 4 8 ; 3 ) ,  cert. denied, 460 U . S .  1 0 7 0 ,  103 S .  Ct. 1525, 75 L. Ed. 2d 

948 (1983) I a l s o  involved the licensing of activities which were 

held to be ttlocalized." In F a i r f a x  Family Fund,  the court upheld 

the application of a California licensing statute to an out-of- 

state corporation found to be conducting a small loan business i n  

t h e  state since the negotiations for the loans took place i n  

CalLfornia, a local credit investigation was secured in California, 
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and the collection of delinquent accounts necessarily occurred 

within the state. 47 C a l .  Rptr. at 814-15. Likewise, in Silver, 

the court upheld the application of a Connecticut licensing statute 

to an out-of-state debt collection agency after concluding that t h e  

nature of debt collection is llalmost entirely localized" since debt 

col.:lectors employ abusive language and threats to collect debts and 

are generally seeking to collect on contracts entered into by 

companies which have a multitude of contacts with Connecticut. 

--I Silver 694  F.2d at 12. While there is no question that Florida 

can regulate retail. installment sellers do ing  business in this 

state, given Credicorp's lack of a substantial nexus with Florida 

and the nonintrusive nature of its business', it is clear that 

Credicorp's contacts with this state do not amount to the type of 

act..,vity t h a t  could be deemed lllocalizedll. 

California v. Thompson, 313 U.S. 109, 112, 61 S .  Ct. 930, 85 

L. Zd. 1219 (1941) , is equally inapposite since the issue t h e r e  

inxmlved the "constitutional authority of t h e  state [of California] 

t o  :--egulate those who, within the state., aid or participate in a 

f o r n  of interstate commerceI1 which Congress had n o t  chosen to 

regulate. In Thompson, a California statute required all 

transportation agents selling transportation over the public 

' Unlike debt collectors or securities brokers, Credicorp 
does not engage in person-to-person communications v i a  the 
telephone. Rather, Florida residents simply receive a solicitation 
through the mail from Credicorp. Therefore, the danger of undue 
influence or harassment which often arises in person-to-person 
communications is not present. Consequently, there is no pressure 
on Florida residents to purchase products from Credicorp and they 
a r e  free to discard the solicitations as they see f i t .  
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highways of the state to obtain a license. 313 U . S .  at 111. A 

l o c a l  transportation broker was convicted of violating the statute 

after arranging a motor vehicle trip originating from L o s  Angeles 

without first obtaining a license. Because the case was "not one 

of prohibiting interstate commerce or licensing it on conditions 

which restrict or obstruct it," but instead only required licensure 

of brokers  "engaged locally as transportation brokers," 313 U . S .  at 

114-15, the Supreme Court upheld the constitutionality of the 

statute under the Commerce Clause. 313 U . S .  at 116. 

The other principal case relied upon the Department is Aldens, 

Inc. v. LaFollette, 552 F.2d 745 (7th Cir*), cert. denied, 434 U . S .  

880. 98 S .  Ct. 236, 54 L. Ed. 2d 161 (1977). However, unlike the 

licensing requirement involved in this appeal, the statute at issue 

in lildens d i d  not require Aldens to submit a licensing application 

as ;i condition precedent to obtaining a license, nor did it exact 

a fixed-sum fee for the issuance of a license. Rather, Section 

426.601 of the Wisconsin Consumer A c t  only required Aldens to file 

a notification with the state which was dependent upon state 

approval. Moreover, the fee authorized by Section 426.202 of the 

Wisconsin Consumer Act was not the type of fixed-sum fee condemned 

by this Court in Olan Mills and Armstronq. Instead, the Wisconsin 

law established a sliding-scale fee based upon "the amounts 

financed on which the annual percentage rate exceeds the rates 

permitted by s .  138.05(1) (a) or (b), 1977 stats. . . . W . S . A .  

4 2 6 . 2 0 2 ( 1 )  (a)  (1988). Thus, Aldens is distinguishable from the 
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fac ts  giving rise to this appeal.R 

The Department next argues that even if the license fee 

imposed by Section 520.32(1) is a tax, the Commerce Clause analysis 

employed by the United States Supreme Court in Evansville- 

Vanderburqh Airport Authority District v. Delta Airlines, Inc., 405 

U . S .  707, 92 S. Ct. 1349, 31 L. Ed. 2d 620 (1972), is more 

analogous to this case than the analysis set forth by the Supreme 

Court in Quill Corp. v. North Dakota, 504 U . S .  298 (1992). 

(Department's Brief at 16). Credicorp respectfully disagrees, 

however, because the fee at issue in Evansville-Vanderburqh was a 

fee leveled at airlines using airport facilities in Indiana 

and New Hampshire, and was designed for the express purpose of 

defraying the costs of airport construction and maintenance. 

Evansville-Vanderburqh, 405 U.S. at 709. As stated by the Court in 

Evansville-Vanderburqh, such fees have been upheld against a 

Commerce Clause attack where a charge is designed only to make the 

' Tousley v. North American Van Lines, I n c . ,  752 F.2d  96 (4th 
Cir. 1 9 8 5 ) ,  is similarly distinguishable since the challenged 
regulatory scheme only required registration in South Carolina, not 
licensure or the imposition of a fixed-sum fee.  Tousley is further 
at odds with the instant appeal because the conduct at issue there 
occurred in South Carolina. 752 F.2d at 103. The same is true for 
Underhill Associates, Inc. v Bradshaw, 674 F.2d  293 (4th Cir. 
1 9 8 2 ) ,  where the statutory scheme required registration of 
securities broker-dealers as opposed to licensure, and where the 
court found that the broker-dealers had "substantial contact" with 
the state by telephone, mail, advertising, credit checks, contacts 
with customers' employers and the maintenance of margin accounts. 
Aldcns v. Packel, 379 F'. Supp. 5 2 1  ( M . D .  P a .  1 9 7 4 ) ,  is equally 
inapposite because the statute at issue there also did not require 
licensure. If it had, it would have been struck down by the court 
given the court/s recognition that licensing requirements as 
applied to businesses engaged in purely interstate commerce are 
unconstitutional under the Commerce Clause. Packel, 379 F. Supp. 
at 529. 
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user of state-provided facilities pay a reasonable fee to help 

defray the costs of construction and maintenance. 4 0 5  U . S .  a t  714. 

Specifically, the Court concluded: 

[Wlhere a state at its own expense furnishes special 
facilities for the use of those engaged in commerce, 
interstate as well as domestic, it may exact compensation 
therefor. The amount of the charges and the method of 
collection are primarily for determination by the state 
itself; and so long as they are reasonable and are fixed 
according to some uniform, fair, practical standard, they 
constitute no burden on interstate commerce. (citations 
omitted). 

Evansville-Vanderbursh, 405 U.S. at 712-13. Although the 

Department freely concedes it is not providing special facilities 

to Credicorp, it nonetheless maintains that the user fee analysis 

a p p l i e s  because it is providing a regulatory benefit to the public 

and to the retail installment industry. (Department's Brief at 

17). 

The Evansville-Vanderburqh user fee analysis, however, is not 

appropriate in this case. With the exception of Center for Auto 

S a f e t y ,  Inc. v. Athey, 3 7  F.3d 139 (4th Cir. 1994), which Credicorp 

submits  was wrongly decided, the user fee cases involve fees 

charged by a state for the use of specific state facilities such as 

highways and airports within the state by the entity sought to-be 

charged. See,e.rs., Dixie Ohio Express Co. v. State Revenue 

Commission, 306 U . S .  72, 59 S. Ct. 435, 8 3  L. Ed. 495 (1939); Clark 

v. Poor, 274 U . S .  5 5 4 ,  47 S. Ct. 702, 71 L. Ed. 1199 (1927). 

In Commonwealth Edison Co. v. Montana, 453 U . S .  609, 622 n.12, 

1 0 1  S .  Ct. 2946, 69 L. Ed. 2d 884 (1981), the Supreme Court 

clarified that user fees "are  purportedly assessed to reimburse the 
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Staze  for costs incurred in providing specific quantifiable 

services, . . . [and further that the Court has] required a 

showing, based on factual evidence in the record, that 'the fees 

charged do not appear to be manifestly disproportionate to the 

services rendered . I I I "I (citations omitted). Other than an 

unsupported, conclusory reference in its brief that the Department 

is providing a regulatory benefit to the public and the retail 

installment industry (Department's Brief at 17), there is no 

facrual evidence in the record of this case which demonstrates that 

the fee assessed by Section 520.32 is designed to reimburse the 

Stace for providing llspecific, quantifiable servicest1 to Credicorp, 

or, and perhaps more importantly, that the Department even provides 

any "specific, quantifiable servicestt to Credicorp. There is 

cer-ainly no evidence in the record that the fee charged is not 

Nrnanifestly disproportionate to the services rendered." Clearly, 

where the fee is not designed to reimburse the state for the 

provision of specific, quantifiable services, the fee is not a 

l l ~ s e r t t  fee. Further, the $200 fee imposed here is not apportioned. 

It applies irrespective of whether a retail installment seller has 

1000 locations i n  the State or none; whether the seller enters into 

retilil installment transactions with thousands of Florida residents 

or one. In American Trucking Associations, Inc. v. Scheiner, 483 

U . S .  266, 289-92, 107 S. Ct. 2829, 97 L. Ed. 2d 226 ( 1 9 8 7 ) ,  the 

Supreme Court distinguished the user fee in Evansville-Vanderburqh 

from the identification marker fee charged out-of-state motor 

vehicle carriers by the State of Pennsylvania where the fee did not 
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purport to approximate the f a i r  cost or value of the use of 

Pennsylvania's roads. Because the fee at issue in this case is not 

designed to reimburse the state for the provision of specific, 

quantifiable services and is not apportioned to reflect a fair 

approximation of any use or benefit, the Evansville-Vanderburqh 

uuuseruu fee analysis is inapplicable here.' 

Rather, this Court should apply the modern approach for 

determining the validity of a state tax or fee. This approach 

focuses  on the practical consequences of the assessment. American 

TruCkinq Associations, Inc. v. Scheiner, 483 U . S .  at 294-95.  In 

Scheiner, the Supreme Court noted: 

In 1977, while we recognized that we had invalidated 
privilege taxes on in-state activity deemed to be part of 
interstate commerce, w e  a l s o  noted that we had Ifmoved 
toward a standard of permissibility of state taxation 
based upon its actual effect rather than its legal 
terminology.f1 Complete Auto Transit, Inc. v. Bradv, 430 
U . S .  [ 2 7 4 ] ,  at 281, 97 S. Ct. [1076], at 1080 [ 5 1  L.3d.2d 
3 2 6  ( 1 9 7 7 ) ] .  These decisions have considered not the 
formal language of the tax statute but rather i ts  
practical effect, and have sustained a tax against 
Commerce Clause challenge when the t a x  is applied to an 
activity with a substantial nexus with the taxing State, 

Indeed, Justice Douglas impliedly made a distinction 
between a user fee and licensing fee in his dissent in Evansville- 
mnderburqh where he noted: 

Of course interstate commerce can be made to pay its fair 
share of the cost of the local government whose 
protection it enjoys. But though a local resident can be 
made to pay taxes to support his community, he cannot be 
required to pay a fee for making a speech or exercising 
any other First Amendment right. Like prohibitions 
obtain when licensinq is exacted for exercisinq 
constitutional riqhts. (citations omitted.) 

Evansville-Vanderburqh, 405 U . S .  at 726 (Douglas, J., dissenting). 
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is f a i r l y  apportioned, does not discriminate against 
interstate commerce, and is fairly related to the 
services provided by the State. 

Scheiner, 483 U . S .  at 295. Although prior decisions of the Supreme 

Court had analyzed the practical effect of a tax, the Supreme Court 

synthesized a four-prong test in Complete Auto Transit, Inc. v. 

Brady, 430 U . S .  at 279, whereby a tax would pass constitutional 

muster under the Commerce Clause if the tax was (I) applied to an 

activity with a substantial nexus with the taxing State; (2) fairly 

appartioned; ( 3 )  nondiscriminatory against interstate commerce; and 

( 4 , 1  fairly related to the services provided by the State. 

An early form of this test was applied by the Supreme Court in 

National Bellas Hess, Inc. v. Department of Revenue of Ill., 3 8 6  

U . S .  753 (1967), where the State of- Illinois Department of Revenue 

souqht to require National Bellas H e s s  to collect and pay a use tax 

on 311 merchandise it sold to residents of Illinois. National was 

a mail order house with its principal p l a c e  of business in North 

Kansas City, Missouri. Like Credicorp, National did not maintain 

any office, distribution house, warehouse, agents, salespersons, 

so.L.icitors or any other representative to take orders, deliver 

merchandise or accept payments in Illinois. Id. at 754. Also like 

Crcdicorp, National d i d  not own a n y  rea l  or personal property, had 

no telephone listing, and engaged in no radio, television, or 

newspaper advertising in Illinois. Id. Rather, National's sole 

contacts with Illinois were via the United States mail or common 

carrier. u. National mailed catalogues twice a year to its 

ac t ive  customers nationwide. Id. Similar to the instant case, 
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orders for merchandise were mailed by National's customers to 

National, where they were accepted at its Missouri office. Id. 

Chapter 120, Section 439.2, Ill. Rev. Stat. ( 1 9 6 5 ) ,  required 

retailers maintaining a place of business in the state to collect 

and pay a use t a x  imposed by Illinois upon consumers who purchased 

the retailer's goods for use within the state. Pursuant to Chapter 

120, Section 439.2, Ill. Rev. Stat. (1965), the term lI[r]etailer 

maintaining a place of business in this State" included any 

retailer "[e]ngaging in soliciting orde r s  within this State from 

users by means of catalogues or other advertising, whether such 

orders are received or accepted within or without this State. t t l o  

T h u s ,  National was considered a llretailertt for the purposes of 

collecting and paying the use tax. 

After the Illinois Supreme Court affirmed a judgment ordering 

Nazional to collect and pay t h e  tax, National appealed. On appeal, 

National argued that the liabilities imposed by Illinois violated 

t h e  Due Process Clause of the Fourteenth Amendment, and created an 

unconstitutional burden on interstate commerce. In reversing the 

judgment, the United States Supreme Court agreed, stating: 

[this] Court has never held that a State may 
impose the duty of use tax collection and 
payment upon a seller whose o n l y  connection 
with customers in the State is by common 
carrier or the United States mail. 

l o  Illinois' retailer statute differs markedly from 
in That the Illinois statute makes no distinction between 

Florida's 
contracts 

entered into in the state and entered into outside the state. cf. 
Section 520.31 (10) I Fla. Stat. (1991) (To fall within definition of 
"retail installment contract, contract must be entered into in 
Florida). 
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National Bellas €less, 3 8 6  U . S .  at 758. In support of i ts  holding, 

the Court emphasized the existence of a bright-line distinction 

which had been drawn between mail order sellers with retail 

outlets, solicitors or property within a state, and those who 

merely communicate with state residents by mail or cammon carrier: 

In order to uphold the power of Illinois to 
impose use tax burdens on National in this 
case, we would have to repudiate totally the 
sharp distinction which these and other 
decisions have drawn between mail order 
sellers with retail outlets, solicitors, or 
property wi,thin a State, and those who do no 
more than communicate with customers in the 
State by mail or common carrier as part of a 
general interstate business. But this basic 
distinction, which until now has been 
generally recognized by the taxing 
authorities, is a valid one, and we decline to 
obliterate it. (footnote omitted). 

-. Id. The Court further differentiated out-of-state mail order 

sellers with no local outlets or employees on the basis of services 

p r a v i d e d  by the taxing state, the fourth prong of the complete A u t o  

test. Essentially, the Court concluded that because such mail 

order  retailers were not receiving benefits f r o m  the taxing state, 

the state could not exact a tax. Id. at 758. 

In the instant case, it is undisputed that Credicorp has no 

employees, agents or related independent contractors located in 

Florida ( T . 1 0 9 ) .  Further, Credicorp does not maintain any  offices 

in Florida, nor does it own any real or personal property in this 

state. (T.109). Like the mail order house in National Bellas 

Hess, Credicorp h a s  absolutely no contacts with the State of 

Florida other than through the United States mail or common 

Carrier. (T.103-110). Thus, as in National Bellas Hess, the 
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connection between Credicorp's interstate business and the State of 
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Florida is clearly insufficient to support the substantial nexus 

requirement under the Commerce Clause. 

While National Bellas Hess was decided before Complete Auto, 

the same result obtained when the Supreme Court recently applied 

the Complete Auto t e s t  to an out-of-state mail order house in Quill 

Corporation v. North Dakota, 504 U . S .  298 ( 1 9 9 2 ) .  In Quill, North 

Dakota sought to impose a use tax on Quill Corporation, an out-of- 

state mail order  house with neither outlets nor sales 

representatives in the state. Although the trial court ruled in 

Quill's favor, finding the case indistinguishable from National 

Bel.las Hess, the North Dakota Supreme Court reversed concluding 

that the Commerce Clause no longer mandated the physical presence 

nexus set forth in National Bellas Hess. I n  reversing the judgment 

of the North Dakota Supreme Court, the United States Supreme Court 

rez,ffirmed the use of the bright-line rule of National Bellas Hess 

uncier the Commerce Clause'' and found that the regulation requiring 

Qui1 .1  to collect use taxes placed an unconstitutional burden on 

i n t e r s t a t e  commerce due to Quill's lack of physical presence within 

the State. B. at 309-1.9. 

With respect to the Due Process aspect of National Bellas 
Hess, Quill overruled National Bellas Hess to the extent that a 
mail-order house need not have a physical presence in the state in 
oraer to permit the state to require the retailer to collect a use 
t a x  from its in-state customers. Quill, 504 U . S .  at 3 0 8 .  
Importantly, however, Quill d i d  not overrule National Bellas Hess, 
phq'sical presence rule for purposes of the substantial nexus 
requirement under the Commerce Clause. a. at 317-18. Thus while 
a regulation may be permissible under the Due Process Clause, it 
car1 still fail under the Commerce Clause as an undue burden on 
interstate commerce. Id. at 312-13. 

11 
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Florida courts have also invalidated regulations as applied to 

out-of-state entities where the tax failed to satisfy the 

substantial nexus test of Complete Auto. In City of Tampa v.  

Carolina Freiqht Carriers Corp., 529 So. Zd 324 (Fla. 2d DCA 1988), 

the City of Tampa attempted to apply an occupational license tax to 

Carolina Freight's transfer facility in Tampa. Carolina Freight 

was involved in the business of interstate transportation of 

g e n e r a l  commodities. Although its corporate headquarters are 

located in North Carolina, it has 140 transfer facilities located 

nationwide -- one of which was located in Tampa. The license tax 

assessed against the company was a "flat tax" as opposed to one 

based on gross receipts. Significantly, the court found that the 

tax sought to be imposed on the Tampa transfer facility constituted 

an undue burden on interstate commerce under both this Court's 

rensoning i n  Armstrom and the United State Supreme Court's four- 

prong test in Complete Auto.  Carolina Freiqht Carriers, 529 So.2d 

at 326-27. 

Applying Complete Auto, the Second District concluded that the 

license tax failed the substantial n e x u s  prong because Carolina 

Freight's transfer facility only handled inbound and outbound 

freight during its interstate movement and accordingly, the City 

could "not carve out of the interstate process the incident of 

loading and unloading freight at the Tampa facility as a separate 

a n d  distinct aspect of the business on which to impose a t a x . "  

Carolina Freiqht Carriers, 529 So. 2d at 327. The license tax also 

failed the second prong of the t e s t  which requires the tax to be 
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fairly apportioned because a flat-sum tax is, by definition, not 

apportioned. Id. (relying on Armstronq, 118 So. 2d at 201-03). 

The court further concluded that the tax failed the third 

prong of the test because it discriminated against interstate 

commerce. Specifically, the court stated that because the City 

imposes the occupational license tax as a prerequisite to doing 

business within its confines, local carriers are given an unfair 

advantage since Carolina Freight could be subject to occupational 

license taxes in many other jurisdictions. m. The resultant 

burden of multiple taxation would make the cost of interstate 

commerce prohibitively expensive. Id. Finally, the court held 

that the license tax failed the fourth prong of the Complete Auto 

test because it was not fairly related to the services provided. 

Id. "Unlike a tax based on use or consumption, the City's flat-sum 

tax bears no relationship to Carolina Freight's presence or 

actLvities in Tampa." 1-1 Id. 

The same result is compelled here where there is even less of 

a nexus  between Credicorp and the State of Florida than existed 

between the interstate freight carrier and the City of Tampa in 

Carolina Freiqht Carriers. A s  evidenced by the Recommended Order 

adopted by the Department in its F i n a l  Order, the Department 

erroneously believed that the nexus requirements imposed by the Due 

P r o c e s s  and the Commerce Clause are equivalent. ( R . 1 3 6 5 - 6 6 ) .  

Under this erroneous conception, if a mail order entity like 

Cretlicorp l a c k s  a physical presence in the s t a t e  but nonetheless 

s a t i s f i e s  the Due Process llminirnum contactst1 test, then the 
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corporation also meets the Commerce Clause ltsubstantial nexus" 

test. This is precisely the argument the United States Supreme 

Court rejected in Quill. According to the United States Supreme 

Court, because the two tests are underscored by different 

constitutional concerns and policies, an out-of-state mail order 

house may have the requisite "minimum contacts" as required by t h e  

Due Process Clause, yet lack the llsubstantial nexusg1 with that 

state required by the Commerce Clause. Quill, 5 0 4  U . S .  at 312-13. 

Accordingly, the Hearing Officer's conclusion, as adopted by the 

Department in its Final Order, that Credicorp's dealings with 

Floridians constitute sufficient "minimum contacts" to enable 

Florida to require licensure (R. 1 3 6 5 - 6 6 )  , was erroneous as a matter 

of law under t h e  commerce C l a u s e ,  and was correctly set a s i d e  by 

the District Court. 

Notwithstanding, in addition to failing the Ifsubstantial 

nexus11 prong of the test, which is sufficient grounds for striking 

the licensing provisions as applied, Quill, 504 U.S. at 314-15, the 

provisions also fail the second prong of t h e  test because, as in 

Carolina Freiqht Carriers and Armstronq, the provisions impose a 

flat-sum tax which, by definition, is not apportioned. Carolina 

-I Freiqht Carriers, 529 So. Zd at 3 2 4 .  The third prong of the t e s t  

is a l s o  not satisfied because the effect of the licensing 

proIrisions of Chapter 520 discriminates against interstate 

commerce. Credicorp does business in almost all fifty states 

(R. 152-53). Local retail installment sellers would be given an 

impermissibly unfair advantage were this application of the law 
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allowed, since Credicorp would be subjected to duplicative fees and 

discordant regulations in every state if it were required to obtain 

a retail installment seller's license in every state in which it 

solicits orders.]' The likelihood of impermissible multiple state 

regulation figured prominently i n  the United States Supreme Court's 

reasoning in National Bellas Hess, where the court recognized that 

if Illinois could impose such burdens, then so could: 

every other State, and so, indeed, can every 
municipality, every school district, and every 
other political subdivision throughout the 
Nation with power to impose sales and use 
taxes. The many variations in rates of tax, 
in allowable exemptions, and in administrative 
and record-keeping requirements could entangle 
National's interstate business in a virtual 
welter of- complicated obligations to local 
jurisdictions with no legitimate claim to 
impose I1a fair share of the cost of the local 
government." (footnotes omitted). 

The very purpose of the Commerce Clause w a s  to 
ensure a national economy free from such 
unjustifiable local entanglements. 

National Bellas Hess, 3 8 6  U . S .  at 759-60.  The same rationale has 

been embraced by this Court. See Armstronq, 118 So. 2d at 199 

(striking flat-sum license tax which was capable of duplication I1by 

every community entered by the solicitors who are engaging in the 

interstate transaction. 1 1 )  . 

The welter of different regulations affecting retail 
ins-zallment sellers is vast, complex and nationwide. See, e.q., 
205 Ill. Ann. Stat. chapter 205, section 660/1-660/17  (Smith-Hurd 
1993); Ind. Code Ann. 5 24-5-2-1, &. seq. (Burns 1991); Mass. Gen. 
Laws Ann. ch. 2 5 5 D  (West 1988); Mo. Rev. Stat. ch. 3 6 4  and 367 
(1968 & Supp. 1995); Mont. Code Ann. 31-1-201, &. seq. (1995); 
Nev. Rev. Stat. Ann. ch. 675 (Michie 1992); N.J. Stat. Ann. 
17: 16C-1, &. B. (West 1984) ; Vt. Stat. Ann. tit. 9, ch. 61, §§ 
2401, &. seq. (1993 & Supp. 1995). 
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A s  demonstrated by the foregoing, Quill, Carolina Freicrht 

Carriers, National Bellas Hess and Armstronq require this Court to 

affirm the District Court's opinion setting aside the Department's 

Final Order to the extent that the Order unconstitutionally applies 

Chapter 520 to Credicorp. Like the out-of-state corporations in 

Quill and Carolina Freiqht Carriers, Credicorp has no physical 

presence in Florida and therefore lacks the substantial nexus with 

Florida that is necessary f o r  the Department's application of the 

licensing provisions of Chapter 520 to pass constitutional muster. 

The Department's reliance on Center for Auto Safety, Inc. v. 

Athey, 37 F . 3 d  139 (4th Cir. 1 9 9 4 ) ,  is misplaced for several 

reasons. First, the facts underlying the Athey case differ 

markedly from the facts in the instant appeal. In Athey, the 

Cenzer for Auto Safety ( t t C A S t l ) ,  a non-profit consumer advocacy 

organization incorporated in Washington D.C., challenged a sliding 

scale annual fee statute enacted by the state of Maryland which 

required all charities, in-state and out-of-state, soliciting 

conzributions in Maryland to register with the state and pay an 

a n n u a l  fee that varied in amount depending upon t h e  level of 

nationwide contributions collected by the organization. 37 F . 3 d  at 

140-41. Therefore, unlike this case, the entity sought to be taxed 

i n  Athey was not a mail order seller like Credicorp for which a 

"safe  harbor" has been created by the decisions of the United 

Stares Supreme Court. Quill, 504 U . S .  at 315 (mail order sellers 

constitute a discrete realm of commercial activity that is free 

from interstate taxation). Further unlike this case, the record in 
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Athev demonstrated that the sliding scale fee was enacted to 

reimburse the state for the actual costs incurred for monitoring 

and administering charitable organizations in Maryland. Id. at 

140. Significantly, the record in this appeal is devoid of any 

similar factual support for the licensing fee imposed by Section 

5 2 0 .  32. 

More importantly, however, the legal analysis employed by the 

cour t  in Athev case is suspect. Specifically, the court applies 

the Evansville-Vanderburqh test to determine if the t a x  qualifies 

as a "user fee" ar as a lltaxll If as opposed to the proper 

application of the test which is to determine if the tax as a 

"user1' fee passes constitutional muster. Evansville-Vanderburqh, 

405 U.S. at 716-17. T h e  court appears to put the cart before the 

horse by determining that @'because the Statute fulfills t h e  three 

requirements of the Evansville-Vandg-rburqh standard, it is properly 

viewed as a user fee." Athey, 37 F.3d at 1 4 3  (footnote omitted). 

Clearly, had the court applied the Complete Auto test", the fee 

l 3  Unlike the Fourth Circuit, the Third circuit did apply the 
Comislete Auto test to an annual license fee sought to be imposed on 
foreign sales corporations (IIFSCII) by the U . S .  Virgin Islands in 
Pol.Ychrome International Corp. v. Kriqqer, 5 F.3d 1522 (3d Cir. 
19513) .  Like the fee here, the fee in Polychrome International 
entitled the business to engage in its specified business. Id. at 
15>!8 n.14. A f t e r  Polychrome, a FSC, challenged the annual fee, i n  
p a r ,  on Commerce Clause grounds, the Virgin Islands government 
moved far summary judgment which was granted by the trial court. 
Pol',rchrome appea led .  On appeal, the Third Circuit analyzed the 
constitutionality of the licensing fee under the Complete Auto 
standard, not the Evansville~anderburqh standard. Id. at 1535-40. 
In upholding the licensing fee, the court found a substantial nexus 
between the Virgin Islands and Polychrome's interstate operations 
since Polychrome was incorporated in the Virgin Islands, maintained 
a n  office and kept records there, and held its annual shareholder 
and director meetings there. Polychrome, 5 F . 3 d  at 1536. Similar 
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could not have been sustained because of the nexus requirement, 

since CAS had no offices, employees or property in Maryland and 

only solicited contributions from Maryland residents through the 

mail. A t h e y ,  37 F.3d at 143. 

The user fee analysis aside, however, it appears that Athey 

was wrongly decided under limits imposed by the United States 

Constitution on a state's power to tax value earned outside of its 

borders.  The sliding scale fee in Athey was based on the level of 

nationwide contributions. Athey, 37 F . 3 d  at 140-41, 143. 

Therefore, it was n o t  apportioned on the level of contributions 

solicited solely from Maryland residents. Recently, in Allied- 

Siqnal, Inc. v. Director, Division of Taxation, 504 U . S .  768, 112 

S. Ct. 2 2 5 1 ,  2258-61, 1 1 9  L. E d .  2 d  533 ( 1 9 9 2 ) '  the Supreme Court 

rejected New Jersey's attempt to tax value earned outside of her 

borders. In particular, the Court stated: 

The principle that a State may not tax value earned 
outside its borders rests on the fundamental requirement 
of both the Due Process and Commerce Clauses that there 
be "some definite link, some minimum connection, between 
a state and the person, property or transaction it seeks 
to tax." Miller Bros. C.Q,V. Maryland, 347 U . S .  340, 
344-345, 7 4  S. C t .  535, 539, 98 L. Ed. 744 (1954). The 
reason the Commerce C l a u s e  includes this limit is self- 
evident: in a Union of 50 States, to permit each State 
to tax activities outside i ts  borders would have drastic 
consequences for the national economy, as businesses 
would be subjected to severe multiple taxation. 

A1l:ed-Siqnal, 504 U . S .  at 777-78 .  Although Allied-Siqnal involved 

a state's attempt to tax an apportioned amount of gain realized on 

the sale of corporate stock, the same basic constitutional 

connections are clearly missing in the instant case. 
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principles should have applied to Maryland's attempt to formulate 

a fee based upon contributions received from citizens of other 

states nationwide. Consequently, the fee imposed on the nationwide 

conzributions of CAS should not have been upheld by the court in 

Athey. 

Finally, the Department attempts to justify the licensing fee 

imposed by Section 520.32 based upon either the amount of "advance 

fees'' Credicorp has received from Florida residents or the amount 

of revenue Credicorp has received nationwide either from sales or 

It advance fees . (Department's Brief at 14 and 19). It is 

abundantly clear, however, that these f ac to r s  have never been 

dispositive of the constitutionality of a regulation or a tax under 

the Commerce Clause. For example, in -1 Silk Hosiery, 268 U . S .  

at 334-35, although the Supreme Court noted that Real silk had 

built up a very large business with $10,000,000 in annual sales (a 

significant amount of revenue f o r  1_925), this factor d i d  not 

prevent the Court from invalidating a $12.50 license fee (if on 

foot,) or a $ 2 5 . 0 0  fee  (if by vehicle). Similarly, i n  National 

BelLas Hess, although National's n e t  sales in 1961 were 

approximately $60,000,000 and its accounts receivable were 

$15 500,000, the Court nonetheless held that Illinois could not  

impose a sales  and use t a x  on National. National Bellas Hess, 386 

U . S .  at 760-61 (Fortas, J., dissenting); see also Q u i l l ,  504 U . S .  

at 3112 (Quill's annual national sales exceeded $200,000,000 of 

wh1-h almost $1,000,000 were made to approximately 3,000 customers 

in North Dakota). Accordingly, the Department's argument is 
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without merit. 

Because the licensing provisions of Section 520.32, Florida 

Statutes, constitute a flat-sum tax which cannot be 

constitutionally applied to Credicorp under the Commerce Clause 

given the discriminatory nature of the tax as applied and the lack 

of a substantial nexus between Florida and Credicorp's interstate 

operations, the District Court's opinion striking the licensing 

provisions must be affirmed. 

B. EVEN IF THE LICENSING PROVISIONS OF SECTION 
520.32, FLORIDA STATUTES (1991) COULD BE 
CONSTITUTIONALLY APPLIED TO CREDICORP, THE 
PROVISIONS ARE NOT APPLICABLE TO OUT-OF-STATE 
RETAIL INSTALLMENT SELLERS WHERE THE RETAIL 
INSTALLMENT CONTRACTS ARE NOT ENTERED INTO IN 
FLORIDA. 

In accordance with the statutory scheme of the Florida Retail 

Installment Sales A c t ,  a retail seller engaged in retail 

installment transactions must obtain a license from the state. 

Seetion 520 .32  (1) I Florida Statutes (1991) . A s  indicated by the 

Hearing Officer, the Act is intended to reach "contracts negotiated 

and entered into by mail or telephone." Section 520.36, Florida 

Statutes (1931)  ( R . 1 3 6 3 - 6 4 ) .  However, a reading of Section 

520.31 (10) in para materia with Section 520.32 (1) requires that the 

contract reflecting the retail installment transaction be entered 

into in Florida before the state can require the retail installment 

se1.Ler to obtain a license. The unrebutted testimony at hearing 

demonstrates that Credicorp's contracts are not entered into in 

Florida, and hence Credicorp is not required to obtain a Florida 

license under Section 5 2 0 . 3 2 ( 1 ) .  
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It is a general maxim of contract law that a contract is 

considered entered into in the place where the last a c t  necessary 

to create a contract occurs. Sesac, Inc. v. Green, 189 So. 2d 612  

(Fla. 1966); Jemco, Tnc. v. United Parcel Service, Inc., 400 So. 2d 

4 9 9  (Fla. 3d DCA 1981). Because Credicorp's rules, regulations and 

order forms made Itno mention of any contingency once the member 

completes, signs and s e n d s  i n  a form order f o r  merchandise with the 

amount of money required" (R.1361), the Hearing Officer erroneously 

concluded that the lI[o]rder forms filled out in Florida by Florida 

res-idents are surely among the 'instruments reflecting one or more 

retail installment transactions' to which Section 520.31(9) [sic], 

Florida Statutes (1991) refers." (R.1365). In arriving at this 

conclusion, the Hearing Officer completely disregarded the 

uncontroverted testimony at hearing that before Credicorp accepts 

an order received from a member, Credicorp must determine that the 

member had a current, valid membership; that the order was within 

the member's credit limit; that the member was not past due on his 

or her account; and that the item ordered was or would be available 

for shipment to fulfill the order. (T.115-16). 

In addition, the Hearing Officer also disregarded that this 

method of offer and acceptance comports with the formation of a 

contract as recognized by the Florida Legislature through its 

adoption of the Uniform Commercial Code, Section 672.206, Florida 

Statutes, which provides: 

(1) Unless otherwise unambiguously indicated 
by the language or circumstances: 

(a) An offer to make a contract shall be 
construed as inviting acceptance in any manner 
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and by any medium reasonable in the 
circumstances; 

(b) An order or other offer to buv qoods 
for prompt or current shipment shall be 
construed as invitinq acceptance either b y 2  
prompt promise to ship or by the prompt or 
current shipment of conforminq or 
nonconforminq q oods, but such a shipment of 
nonconforming goods does not constitute an 
acceptance if the seller seasonably notifies 
the buyer that the shipment is offered only as 
an accommodation to the buyer. ( Emphasis 
added). 

Under Section 6 7 2 . 2 0 6 ,  an order from a Credicorp member constitutes 

an offer which is accepted by Credicorp's prompt shipment of 

conforming merchandise.14 Even though this method of contracting 

was borne out in testimony at the final hearing, the Hearing 

O f f - i c e r  completely disregarded this testimony and the directive of 

Section 672.206(1) (b )  in concluding that "[aln order does not 

require acceptance under Section 672.206(1)(b), Florida Statutes 

(19'31) , when it is itself acceptance under Section 672.206 (1) (a ) ,  

Florida Statutes (1991) . (R. 1365) . This conclusion is completely 

unsupported since there w a s  absolutely no evidence that Credicorp's 

catillogue constituted an offer to contract as would be required if 

S e c t i o n  672.206 (1) ( a )  were a p p l i c a b l e  to t h e  formation of contracts 

between Credicorp and its members. Common sense and the specific 

I4 The Aldens line of cases which the Department relies on also 
establish that contracts between a mail order business and a 
consumer in a different state are entered into in the state where 
the business is located. See A l d e n s ,  Tnc. v. LaFollette, 552 F.2d 
745, 748 and 750 n.9 (7th Cir. 1977) (contract made in Illinois 
where orders accepted and credit given by Aldens); Solevo v. 
Aldens, Inc., 395 F. Supp. 861, 865-65 (D. Conn. 1975) (same); 
A l d e n s ,  I n c .  v. Packel, 379 F. Supp. 521,  526 (M.D. Pa.  1974) 
(same). 
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language of Section 672.206 (1) (b) dictate that catalogue orders 

constitute offers, since no contract is formed if the retailer 

cannot ship the goods ordered due to unavailability, or does not 

s h i p  the goods ordered due to problems with the member's account. 

Accordingly, the Hearing Officer's conclusion is both erroneous as 

a matter of law, and lacking in any evidentiary support. 

In the instant action, there was no competent substantial 

evidence supporting the Hearing Officer's conclusion that 

Credicorp's contracts were entered into in Florida other than the 

lack of any formal designation in Credicorp's rules and regulations 

or catalogue that orders were not accepted until approved by 

Credicorp. In proceedings such as this, which are akin to license 

revocations, the Department has the burden to prove by #'clear and 

con7iincing" evidence that the respondent committed the violations 

alleged in the administrative complaint. Evans Packinq Company v. 

Department of Aqriculture and Consumer Services, 5 5 0  So. 2d 112 

(F1.a. 1st DCA 1989). The fact that Credicorp's rules and 

regulations and order forms are silent as to the place of formation 

of the contract fails to rise to this level of proof, especially in 

the face of the unrebutted record testimony which supports a 

contrary conclusion. 

Because the Department's conclusion that the contracts were 

entered into in Florida is not based upon competent substantial 

evi.dence, the conclusion that Credicorp violated Section 

5 2 0 . 9 9 5  (1) (a), Florida Statutes (1991) I by failing to obtain a 

Florida retail installment seller's license under Section 
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5 2 O . 3 2 ( 1 ) ,  Florida Statutes ( 1 9 9 1 ) ,  must be set aside. ( R . 1 3 6 3 -  

136-7). Consequently, the District Court's finding that the 

Department did not abuse its discretion in determining that 

Credicorp entered into contracts with its members i n  Florida must 

be reversed. 

1 
I 
1 
I 
I 
I 
I 
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CONCLUSION 

Based upon the foregoing facts and authorities, Credicorp 

respectfully submits that the District Court properly determined 

that the Department's application of Florida's Retail Installment 

Sales Act to Credicorp violates the Commerce C l a u s e  of the United 

States Constitution. Alternatively, this Honorable Court should 

determine that the contracts entered into between Credicorp and its 

Florida cus tomers  were formed in Texas, and are not subject t o  

regulation under Chapter 5 2 0 ,  Florida Statutes. In either case, 

Credicorp respectfully requests that the decision of the District 

Court setting aside the Department's Final Order and vacating the 

penalties assessed under Chapter 520, Florida Statutes, should be 

af f irmed. 
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..broker statutes- meet constitutional scrutiny 

the loan broker stztutes, thereby overcoming 
zqy si,?niclcant competitive advmbge that h- 

; 

: ... ~ . +  . ~~ .... :: +:: ...y*. . ,~.! , . . . . . .  ,; .. . . .  I .  . . .  
. . .  . . . . . . . .  . . . . . . . . . . .  

. . . . y  STATE of Florida, -9ppcllec. 

-:.-,: .:,. . . p ~ ~ - . - g ~ 2 9 1 s .  . . . . .  1 

g 4 . z  ? 

. .  ..... . . .  , -  . .  . .  . . . . .  . . . .  . . . .  . .  . . . . .  - . I  - . .  .,.,:.. . . . . .  - 
. . . .  

, -  . . . . . . .  , . - .  
. -. . .because -Credicorp - c o d d  pgy . the =section 

'52022(1) license tax and be excepted from 
. . -, . I:' . 

-'District Court of Apped of Florida, :- 
. . . .  :. .. ' +  . .  Second District. 

. .  .: . - .. 
. . . . .  . .  . -Jdg'19, 1995. :. . 

.sk i& retail insLdrnent sellers might have a 
a result of t hc  loan broker stztutes. I l a o w  
of no o the r  authority for the prqosition that 
skies rnzy &scriminate ag2ir,,st intersbtc 
Commerce through regxlatory Iegis!ation -so 

- . 

Rehearing Denied Aug., 18, 1995. . . . .  - .  . .  
. .  

- - .  
long zs the biu-den of t h a t  riiscr;-minntion 
mzy be overcome .tizroup;h pzk-aents b_v d- 
.fectcd outhf-state businex= h t o  the state's 
trexwy. I doubt that  such authori&.e.u'-rt- 
ed bcfore today. And the rnzjority's hol&qg 
in this regzrd seems pzrt+.ddy en jpmt ic  i q  

:light of the fict  that thc.xuggestcd payment 
into t h e  sktk trezwry xi-odd be for a license 
tax which,, accordkg . . . . . . .  to: tFle ' sane rhjority,' 
rnay not I z ~ ~ y  be zsscssed against' Credi- 
corpbecausc of . . . . . . . . . . .  the i ) r o l ~ b E ~ o n  of-the COG- 

" -::.I t\:ould rcverx the .order ii its entirety. 

. . . .  
. . . . . .  

. . . . .  

. . , . .  

- -  
- - .  ,mcrce Clause. .. , :-. . -:. . . . . . . . . . . .  : . . . . . . . . . .  . . . . . .  t . . .  . . . . . . . .  
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IN TIIE DISTRICT COURT O F  APPEAL 
FIRST DISTIUCT 

STATE O F  FLORIDA 

CREDICORP, INCORPOIZATED, 
a Texx Corporation, John 
Flhcin Ermk, individually and 
as PX sjdent of Credicorp, 
IIIC., ,C':evan W. Brown, 
i n d k  i d u d l y  and a s  Vice 
Presjc crit of Credicorp, Inc., 

CASE NO. 94-00440 
DOAH CASE NO. 93-0911 

I? es p o n d en t slA 11 p e! 1 a n t s , 

V. 

STATE OF FLORIDA, DEPARTMENT 
OF R14NK1NG Ah'D FINANCE, . 

P e t i t i o n e i/A p pel I e e 

/ 

of Crcd:corp, Iilc., and Stelrail IV. R r a v n ,  individually and  2s Vice President of Credicorp, 

Inc. 0:sieinafter refer:-ed to cclllsctively as "Credicorp" o r  "Appdlafits"), by aIid throu@i their 

i:nder.?ped C O U I I S ~ ,  hereby move the Court p u r s u m t  io Ru1c:s 3.330 and 9.331(d), Florida 

Rules of Appellate Procedure, for rehearing and  rehearing en banc  of :his Court's Opinion 

filed .'uly 17, 1995, and in support thereof states I h e  following: 

n.l.4 
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(Ircdico:-p seeks rehearing of Pa r t  IV' cf this Court's Opinion iiivoIving thc Court's 

application of Section 657.141, Fla. Stat. ( the " b a n  Broker Act"), to Crcdjcmp on the basis 

that tl;e Court overlooked or misapprehended the f o l l o ~ v i n ~  points of law and/or fact: 

(A) The penal nature  of Chapter 687, Fla. Stat., as applied to Credicorp 
icquires that that  statute be strictly construed, and  W!ICI: s u c h  a strict 
construction is propcily applied, in Ji$t of :he rccord i n  Illis procxrl ing,  
Chapter 657 js nc t  applicable tc Credicorp; 

(R) In light of this Court's 1:oldir:r~ t h 3 t  the licens!'ng requirements of 
Section 520.32, Ha.  Stat., as  app!ied t o  Credicorp, violate the Coininerce 
C!ausc of the United Statcs Constitution, Chapter 6S7 cnnnot be 
constjtutionally applied to Credicorp without also vio1;itin~ Caiiinierce Clausc 
rcstrictions. 

:I. CIIAPTER GS7, IYIIEN STRICTLY CONSTRUED, IS 
INAPPLICABLI2 TO CIIEII I CO RP. 

Cn July 17, 1995, this Court affirmcd iil par-t, and reversed in part n Final Order cf 

the St;ite of Florida, Department o f  Banking and Fin:!ncc, which i o i ~ ~ i d  tha t  Appellants had 

Stat., 2nd tlic loan brcker provisions of Section 657.1 4 i ,  Fla. Stat. 'l?iis Ccurt found 

app1i:ltion of the liccn.sir;g provisions for retail i n s ~ a l l n l e ~ i t  sel!srs in Sections 520.30-.42 

~ io l a t i~ re  of the Coii:11lcrce Clausc of Ihc  United States Constitution, but upheld t h e  

app1i:itjon of the Iozn broker provisions of Scction 687.14 1 to Appel lan;~,  togethcr with 

fines for those violations amountin2 to $3,700,000.00. 

2 
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Bccause of t h c  fine imposed against Appellant, there can be little doubt that Chapter 

637 j s  "p;3nal" in nature.  Because of the penal na ture  of t h e  statute, i t  ' I .  . . must be strictly 

cons:rJed, and, if t he re  a re  any ambipities \v i t l i in  i t ,  they must be construed in favor of [a 

respcr.dcnt]." School Rnard  of F'inella~ Cnuntv V. N'ohle, 354 So. 2d 205, 206 (Fla. 1st DCA 

19SOj. :yurther, this Court has held that in applyiny: the ru le  of strict cor?struction, no 

cons:r.:c:ion of a s ta tute  is justified ' I .  . . which j~icliicies within the ambit of the statute's 

proscription conduct not clcarly ir,cludcd ~hercin.  Nor does i t  justify 2 construction that 

tirould deny [a respondent] the right tn know in advnnce from c? rczding of ihe language wha t  

cond!cl,:t is proscribed by the hgislati lre." Lester v. Department nf I'rofessinnal and 

Occup3tinns Rcg~il;itinns., 34s So. 2d 323, 325 Fla. 1st DCA 1377). Finally, the Florida 

Suprcne Court in City of h4iarni Re;icli v. Gaulbut,  626 So. 2d 132, 193-134 (Fla. 1993), held 

that ". . . [w]hcn a statute imposes a ~>cnalry,  a n y  riolcl'ot a s  to its meaning mus t  be resolved 

jn fa7;cr of strict construction 50 t h a t  ~ I I C I S ~ C  cm'crcd by  i h ~  s t a tu t e  hn\*r. cienr notjcc of whzt, 

- cond:.i(;t the S:;i tuic proscr-ibus." (EnlI-7 I E S ~ S  d d e d j .  

As noted jn its OpiIlion, this Court fourld thzt I!:= Department c'iia!-ged that 

Credicxp  was ' I .  . . a 'loail broker' u n d e r  Chap'er 637 zcd  IYJS \ric.~lating Section 687.141 by 

coilciting im advance fee from borrowers i n  exc1i;inge for its services as  a lozn broker and  

makin,; r-nislcading misrepresentations or omissions In connection with the offer or sale of 

its s e n  iccs." (Slip op. a t  7). 

The term "loan brokcr" is defined in Section GS7.14(4) as: 

3 
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[Alny person, . . * who: (a> . . arranges or attenipts to arrange or offcrs to 
fund a loan of money, a credit card, or a l ine  of credit; (b) . . . assists or 
advises n borrower in obtaining or attempting to obtain a loan of inoney, a 
credit card, a line of credit, or related guarantee, enhancement,  or collateral 
of any kind or nature; (c) acts for or on behalf of a loan broker for the 
X;urpose of soliciting borrowers; or (d) holds himself out as a loan brokcr. 

Section 657.0303(1) dcfines the  term "line of credit" as ". . . an  arrangement under 

whic:i one or morc: &ns or  a d a c e s  of r n n r i g  may  be made availablc to a debtor in one 

transzctjon or a series oE related transactions," (Emphasis added). Finally, Section 

637.?L(l), Fln. Stat., defines "advance fee" to i:lc;ln I tm . any consideration which is assessed 

or coLectcd, prior to t h e  closirlq of a loan, by a loan (Enyphasjs added). 

In its Opinion, this Court noted tha t  the Depiirin-ient's Final Order 'I. * . rejected the 

Hea;.i:ig Officer's finding that Credicorp's solicitations operated as a fraud or deception upon 

Florlca rcsidents." (Slip op, at  S ) .  Signjficantlg, this Court also found that ". I the 

Dep3:tIilent did not show that Credjcorp arranges lonris of money." (Slip op. at 24)- It is 

respcctfully submitted that this Court overlcoked the undisputed t es t i j~ony of the 

Dep;irtment's only \Titiless a t  ihe final 1iearii:g tha t  Crcdjcorp did not offcr to its customers 

a "lire of credit" as that t e n 1  is dcfi;ied in Scctir;n GS7.03C3(1), F1;1. Stat. (T. 61). Fxther ,  

sirice Credicorp, by thc Departrncnt's own admission, docs not "inakc Joans or zdvances of 

moa :J" to its customers, rhe $29.95 annual  membership fee charged by CredicoI-p cannot 

cons:i:u:e an "advance fee" as defined in Sectinn GS7.14(1), Fla. Stat. 7'0 qualify as an 

" a d v a x e  fee" a payment must be assessed or coliected "piior to the closing of a loan, . . - 

Sectjcn 657.14(1), Fla. Stat. 

4 
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AS noted by this Court, Chapter GS'I corrtains no definitjnn of the term "credit card." 

(Slip. 3p at 25).  The Court's opinion, however, indicates t h a t  Credicorp ". - extend[s] only 

credit fcr sale of [its] own mcrchandise." (Slip. ~ p .  at  25). 

In light of tlie absence  of a statutory definition of "credit c;:l-d," tlie Court's opinion 

refercnces t h e  definition of that tcrm co i~ t ;~ jncd  in  131;1c'h. T.AW I3ictiom-r (6th ed.  1990), 

which cites neitlier case nor  stztuioxy law for its dcfinitioi]. (Slii~. Oi,. a t  25). From that 

defir,i-ion, t h c  Court concludcd ihat  Credicorp's Gold Card is i-i "credit card" because I t -  I - 

it  exis:s :or the purpose of obtaining property. . . .'I (Slip op. at  25). Xi1 making this f indinz,  

the  C m r t  overlooked the _o_Ey evidence on this point con?aincd in  ;he record. The 

uncontr:ndictcd testimony before the Hearing Officer w a s  t ha t  t h e  Credicorp Gold Card w-as 

used on y as ;t reminder of the customcr's r~~e rnbe i sh jp  nuiiibcr; it was  riot used to cither 

p u r c h ? s e  goods from Credicorp or a n y  othcr rctail scJIcr, or to secure loans cx cash 

advances. (T. 113-1 14), 

LJ:lder* ~ h c  rule requirinz strict const1 uctioil of I>ci:;lI stztutes, i t  IS respccffullg~ 

subir,i:ted thli t  the Dcpartnient failed t o  show thst Credjcorp is 3 "lo;:n brckcr" wi th in  the 

mcan  n$ of Chapter 657. Crcdicorp's InstalIfiicnt szlcr 

prac:i:e; are the "func~jonal equivalent" of ;>dvancing money to a dcbtor (Slip. 011. at E), 

the rule of strict construction of pmd statutes does no t  allow for establishing a violation of 

a pcnjl s ta tutc  on the  bx i s  of a "functional equiv;ilent" of il c lex ly  defined s t a t u t o q  term. 

This Cb'clrt's opiniorl clearly recognizes that Credicorp is ;1 "retail instaIIlnent sales coinpany." 

A1;hough ihis C n u r t  finds 

5 
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(Slip. 1~1: .  a t  25). Since a "retail installment transaction" as defined in Section 520.31, Flai. 

Stat. is a sale on credit and not a "loan," such a transaction cannot servc as the  basis for a 

violation of Chapter 687. 

The Court has also overlookcd the fact that this proceeding arose in a n  enforcement 

contc) t I .  . . when the conduct to be assessed is past, bqvond thc actor's power to conform 

i t  to J;ency m n d a r d s  annnunced prospcc:iveiy. . . .'I Eowling v. Departme_nt of Insurara, 

333 So. 2d 165, 172 (Fla. 1st DCA l9Sl) .  No h i r  reading of Chapter 637 wodd havc placed 

Crcdicorp on noiice that  wha t  is clearly a "retail-ins;a11177Cnt transaction'' under Chapter 520 

would also bc  coxistrued as a "Joan" under  Chapter 637. It is respcctfully submitted that a 

strict c:onstruciion of the  pertinent statutes does riot allow such a n  interpretation liere, 

Crcdicorp hzs never ccntended that i t  dces riot offer a "line of credit." It is clear, 

howc) er, that  the "line of credil" offcred 11y Credicorp does not fall u - i t h i r l  the s ta lu toy  

dcfinition contained in Sectioii 687.0303(1) in t h a t  i t  docs not irivolve n i iy  "loan" or "r-ldvance 

of money." The undisputed testimoiiy below cst;~bIislicd 1 h t  Credjcorp does not IOriiI CT 

advaiii:c money to its custrimers. It is cqt!al!y important to no?c both thr!t no 

Cred cc;rp customers testified to thc  contrary, ::nd ihat,  as  this ( k u r t  ncted, ". . [t]lie 

Depzr tncnt 's  final o r d e r  rejected the Iieaii112 officer's finding that  Credicorp's solicilations 

operatw as a fraud or deception upon Flcrjda residents." (Slip 017. at  S). 

(T. 61). 

In  short, t hc  undisputed facts of record clearly establish that Crcdicorp did not "loan 

monel" i lor  offer to its customers a "line of credit" as  that term is defined in Chapter GS7, 

G 
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Further,  since the term "credit card" is not defined jn Chapter 687, Credicolp, under the rule 

requiring strict constructioi1 of penal statutes, could not have been  on not ice  tha t  a 

Inembership identification card used only in connection with retail inst;lllment sales of its 

own merchandise would have subjected it to regulation under  C h a p f a  6S7. Additionally, 

beca.jse Credicorp did not, in fact, perform acts q u a l i f ~ ' j n ~  it as a "loail broker'' under 

Chapter 657, It naiurally follows that CredicGii> did mt "hcjld itself out" as a loan broker. 

Ther.;: is no evidence that Credicorp represented to its customers that i t  offcred !oms, a line 

of credit as dzfined I n  Chapter 6S7, or a "credit card" I I i  any  of its solicit;~tions. Xn fact, the 

teriii 'credit card" is not contained j r i  solicitation imiled to Florida customers by 

Cred i 1: o rp. 

'The undisputed facts recited above, togethcr with thc proper s t andxd  of statutory 

construction, require a conclusion that C1iap:er 657 is no t  applicable to Crediccrp. It  is, 

there fare, respectfully requested tha t  rehearing bc srnntcd to recorisidcr this Issue. 

I:i Part I11 of the  Opinion, this Court held that the l i c c n s i ; ~ ~  requirements of Section 

520.:':: 'I. . . may not be constitulionally applied to Credicorp because rlicy w n s t i t u t e  a flat- 

s u m  .icznsing tax which . . - violates thc Comrnerce CI~IISC." (Slip. op. a t  10). 

Notwifh;tanding this holdiilg, in ?art  XV of t h e  opinion, t h i s  Court also held that "interstate 
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firms may either vo!untarily comply with the Florida state licensing provisions [of Section 

520.321 or may coniply with the substantive regulatory provisions [of the Loan Broker Act].” 

(Slip op. at 23). In reaching these inconsistent holdings, i t  is respectfully submitted tha t  this 

Court cverlookcd tjic constitutional raniificatjons which necessarily flow fi-uni such ;i 

conc 1 s i m .  Althou@ this Court correctly struck down the liccnsiI1g requjrcment of Section 

520.12 in P x t  I I i  of Its opinion, this rcquir::ment was, for nil practjcal p1irp(ises, resurrected 

m d  ,;:)proved as a p ~ l i e d  lo out-of-statc retail installment scllcis i i l  P:!rt 1V by requiring such 

entit:: s to either voluntarily submit to Florida’s uIiconsiitutiona1 licensure requirement or 

alter~intli-ely to coInpIy \vith the re2dator-j  previsions of ihe Loan Broker Act. Under this 

holdir 2, if an out-of-state retail jnStalllTleilt sellcr accepis this Court’s secoIld option and 

p roc t 3 d s u n d e r t 11 c Lo a 11 B r oke r Act , i t fz ce s co n s i i t  u I i o ilz I I y i m per 111 iss 1 b 1 e d is ci-im i n a t ion 

beczase i t  is prohibi:ed frora charging a n  g-c!v;lnce fe? under Sectjoii 687.141(1), an act which 

is nc,t foreclosed to licecsed in-sta:c rci;ijl j11sialIi;leIlt se!lers. Wc do not believe this W ~ S  

tlie resul t  this Court Inteilded. 

‘1’0 illustrate, a s s ~ m c  thc cxisteilce of ;1;j out-of-~iaie retail installrncnt seller called 

COniFdF.)’ 13 which fully discloses in its initial solicitations :hat i t  is ;I 1innic-s:iopping Club 

located and licensed in Georgia that,  for s29.95, offers a membcrshjp ils club and a line 

of crzIli: icr $10,000 to bc used scjlely for purchasing its merchandise. Rccause Company 

13 se:~!s solicitations to more than 30 different statcs, all of which have their own liccnsing 

sche:r.es, Company B docs not seek a Florida license uJider Section 520.32, Fla. Stat., but 
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insteaci cpts to proceed under the Loan Broker Act. However, Company I3 now finds that, 

unlike its Florida counterparts, it cannot charge a n  advance fee for its services without 

running afoul of subsection 687.141(1) which providcs: "No loan brokcr shall: (1) Assess or 

collect an advance fee from a borrower to provide services as a loan broker." If it should 

char:€ a n  advance fee, it ~vouId, unlike its Florida countcrpIirts, be subject to the harsh 

crjmin-11 penaltics in Section 657.146 (third degiee fclorly) and/or admjnjs'trztive iinzs in the 

amowat af $5,000 for each violation in Section 6S7.143(3). Thus,  application of the b a n  

Brakrr Act to out-of-state retail instsllmcnt sellers results i i l  discrirnin;ltory trealment vjs-a- 

vis similarly situated licenscd in-state  seller^ 

In analyzing the constitutionality of ;1 regulatory statute u n d e r  the CoInmerce Clause, 

"[tlhe principal focus of inquiry m u s t  be the practical oileration of the statute, since the 

va1id.t .I cf state laws m u s t  be judged chiefly i n  tern:s of thcir probable effects." I,ewjs v. BT 

~ Invest P.CII~  b lanaSCJS,  Inc., 447 US. 37, 37, 100 S.Ct, 7,009, 2016 (I9SO). While Scctjon 

657.141 s not the type of ovcrlly pl-otcctionist !e~is!ation struck d o \ + ~ ~  in I,c\vI'c, t h a t  is not 

t h e  cnd of the inquiry under  :lie CoIilIl;ercc Cia::se as Judgc h ! ! e n  correctljr indicates in  his 

dissen:ins opinion. (Slip op. a t  31-32). 

Instead, where a statute appears to regulate e \~enhandedly but, in  practical effect, 

discr;r:inates against interstate con-lrnerce as deincnstrated above, the court must furthcr 

i n q u i x  Yqhether a legitimate stzte purpose exists and, if  so, whether i t  could be prornoted 

as w d  with a lesser impact on interstate conmercc .  Pike v. Bruce Church. Inc., 397 U.S. 

9 
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137, 133, 90 S.Ct. 844, 847 (1370). According to the Department of Banking and Finance 

("Depsr:ment"), Chaptcr 687 was  enacted to protect the public against fraud and 

(Department's Answer Brief at  10). Companies, lio\vever, that  a r e  cither subject to federal 

regulation or licensed as a retail jnstallment sales company in Florida can take advantazc 

of an exemption provided in Section 657.14(4) and escape this regulation. Conversely, out- 

of-statz retail installment scllers which art. not licenscri in Florida cailI1ot. This artificial 

distir-c;ion does not appear to furthcr the state's intcresi in protcctilig the public against 

fraud. hliore importantly, the legislati~e 1iis;ory of the Loan Broker Act reveals that the 

Florija Legislature dill xiot intend a d j ~ ~ r i ~ ~ i i ~ ~ ; i t ~ q j  result and ,  in  fact, did not intend for the 

Act to apply to retail installment sales companies, irrcspecijve of their location. See 

Staff of  Fla. H.R. Comm. on Commerce, (Sfi-Il3 337 (1991) Staff Ana1J.sis (final J u n e  4, 

1991) (I?. 1337-1402). 

The Court notcs in its opinion that ". . . Crcdicorp raiscs rio 2,rZuinent :hat i t  is 

unable  to meet one of the exceptions of Sectio:1 GS7.14, only t l i r i t  i t  1ii;iy nat constitutionally 

be r-ecLujrcd to rnneet one of the cscep:ions." ( S l i ~ .  op. : ~ t  21). The Court wer1ooli;cd in its 

0pin:cn the fact tha t  this case originatcd as ;:II cnforccn1e:lt proceedins seckins to penalhe 

Credic orp retrospectively for cnndilct t1i:it h a d  already occuired.  Crcdicorp, therefore, 

lackcc. cny  oppmturiity to  alter its business structule so as to qualify under  any of the 

exceF:ions contained in Section 657,14, Further, BS argued elsewhere in this motion, 

Although as  noted by this Court, the  Dcpartmcnt's final order rejected any finding that 
Credico;p's solicitations operated as a fraud or deception upon Florida residents. 



I 
I 
I 
I 
i 
i 
I 
i 
i 
i 
i 
i 

i 
I 
I 
i 
i 
i 

I 

Credicarp should not be recluired to waive a n  unconstitutional licensure requjrement in 

order to engage in the same activitics alloiiwi by in-statt: retail install~nent scllers. 

Notwithstandinz, if i t  is still this Court 's considered opiIlion that the Loan Broker Act 

app1:es :o all out-of-state unlicensed retail installmcnt salcs companies, the  Act jnust be 

stx jcLrAn 2s an irnpcrmissible burden on interstate comrner cc becausc an alternative means 

cxisty that could p rgno te  the state ifitcrest as well \ v i ~ l l ~ u t  discl-imin;ltiilg against interstate 

acti\.t.'e:. As suggested by Judge Allen in his dissent, "[tjhe discrin1inatory effect could e3sily 

be K I  icved by making the loan broker st;itutcs app1icr:ble to all retail installment szllcrs." 

(Slip op. a t  31). IYhiIe wc do not bclieve that the Icgislature intendcd the purview of the 

Act :o hzve such 11 bro;ld scope, it is, nonetheless, a matter for t h e  Florida 1,egislature to 

11. blOTIOh!F'QE KEIII-~,IRTsG P,,?NC 

I:i support cf its Motion for Rehearing En B:ir;c, Cretlicorp respectfully submits t h a t  

'cecaJ ,C ihe Loan Err,ker Act, Chapter GS7, Fla. Strit. bs applied to ~~11licei~sed out-of-state 

re t a j n L t a 11 rn en t s r2 I c s c o rr, p a II ies d is c I i in in ;1 t e s a ga ins t i i1 t erst a t e co 111 in e r cc , r el1 ert r i n g CII 

banc :hmld be granled to recansider this issue. Thc effect of the  Court 's  opinion will allaw 

rctai: :nstal!ment companies located and licensed in Florida 1:r;der Chrlpter 520 to ensage 

11 
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in ac:: prohibited by Chapter 657 for out-of-state retail installiiient sales companies who 

canno: be constitution;llly required to obtain a licensc under Chapter 520. Consequently, 

this case is of exceptional importance both to Credicorp and to all similarly situated retzil 

ins ta ihcnt  sales companies wishing to solicit business f i o n  Florida citizcns. For this reason, 

CreLc clrp respcctfully submits that t h i s  matter should be recmsidercd by the Court en banc. 

I express a lielicf, based on a reasoned and studied professinnfil judgment,  that the 

panc: decision js of exceptional importance. 

IESPECl’FULLY SUEhlITTED this -@day of Auzust, 1995 
P 

Willirm E. \ V j l l i a n ~ ,  Esq+ 
Florida Brir Xo. 132933 
Rex D. Ware,  Esq .  
Florida Bar  No. 439169 
Vikki 12. Shirley, Esq. 
Florida Bar  No. 903213 
HUEY,  GUILIIAY 6r TUCKEX, PA. 
106 E. College Avmue 
Highpoint Center, Suite 900 
Post Office BOY 1794 
‘i’a I ; ;i 11 ass t: e , HA 3 23 0 1 
903/224-7033 

COUHSEL FOR AF’PEL1,ANTS 
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CERTJFICATE OF SEI<WCI< 

I HEREBY CERTIFY that a t rue  copy of the foregoing MOTION FOR, 

REI-IEARlNG A” REHEUING EN Bhh’C has been furnished, by Hand Dclivcry, this 

i!5 cia? of August, 1995, to the following: 

Bridget L. Ryan 
H, Richard 3isbcc 
Assistant Geneial  Counsel 
0 f f  ice of t 11 e Com p t 1-01 1 c r 
The Capitol, Suitc 1302 
Tall r? h c? sse e,  FI, 3 33 9 9- 0 3 5 0 

Attorney 
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I N  THE DISTRICT COURT OF IZPPEAL 
FIRST DISTRICT 

STATE OF FLORIDA 

CREDICORP, INCORPOUTED, 
a Texas Corporation, John 
R h e : r. fr 3 11 k, i 11 d ividu a1 1 y a 11 d 
as President of Credicorp, 
Inc., Stevan W. Brown, 
indi;irlually and as Vice 
Prcs.c.snt of Credjcorp, Tnc., 

CASE NO. 94-00440 
DOAH CASE NO. 93-0911 

I: e s p 0 11 d en t s/Ap p e 11 a I-I t s , 

v. 

STATE OF FLORIDA, DEPrZRThlENT 
OF 3rYSKING- AND FINANCE, 

I' e t i t i  o n er/App el 1 e e. 

/ 

A P PI? LL3-X TS ' 0 T1-Q h' I: 0 R C I'2TT F I C 2  TT 0 9 

/Ipp e I1  an t s , Cr e cl j c o r p, In  co r p o ri? t 5 d , John Rh e i 13 fr ;1 n k: i ri d ivi d u ;i 1 i >: 3 n d 2 s P r z si d e n t 

of Cr-dicorp, Tnc., arid Stevnn IV. I3ro\vn, i i ~ d i ~ i d \ ~ ; ~ ! i j t  a:;d iis Vice Prrsiilent of Credicorp, 

Inc. ( h c ~  zinnfter referred to collcciively as "Crediccrp"), by and  through its undersigned 

COUT,: el. respectfully move the Court pursuant  to Rule 9.330, Florida Rules of Appellate 

Proctdure,  to certify that Far-t IF7' of its Opinion rendered July 17, 1395, passes on a 

question of great public iil1portance and shows the Court as follows: 

-- 

' P;rt 1V is mislabeled in t h e  Opinion as a second "Part 111." 

A .  2 7  



I 
1 
1 

I 
I 

I 

I 

i 1 

1 

i 
i 
1 
i 
i i 

i 
i 
i 
i 
i 
i 
i 
i 

1 

I .  In Part  IV of its Opinion, this Court 'held that out-of-state firms may either 

vo1un:a;ily comply with Florida's licensing provision for retail installment sales companies 

under Section 520.32, Fla. Stat. (the Retail  Installment Sales Act), or :iltcrnatl\dy, comply 

with "he  substantive regulatory provisions of Section 637.141, Fla. Stat. ( the Tam Broker 

Act). (Slip Op. a t  23). This  holding appears to conflict with this Court's holding in Part  11 

of t F t  Opinion that the licensing provisions in Chapter 520 cannot be constitutional!y apFlied 

to  c,J:-cf-state retail installn~ent sales cornpanics because they consti tute a flat-sum licensing 

tax I:-, violation of the Corniiierce Clause of t h e  United States Constitution. Ouill Carp. v. 

I Nor:Ii g o k o t n ,  US. , 112 S.Ct. 1904 (1993,); NTatinngj-Bellas Hess, Tnc. v. 

Dei-;rtrnent of Revcnue of lll., 356 U.S. 754, 753, 87 S . 0 .  1389 (1967); Armstronp v. Citv 

of T2ITi?a, 188 So. 2d 195 (Fh. 1960); Olnn h'fi!ls v. City of Tallahassee, 100 So. 2d 164 (Fla. 

195S:1, s. denied, 359 U.S. 921, 79 S.C!. 603 (1959); Citv of Tanirm v. C3r-olin;i Freieht 

_-_ Carrizrs Corp., 529 so. I d  323 (F1a. 2d D c n  19SS). 

-. 7 The Court 's decision creates ;I conflict for out-of-state r t ta i l  jns ta l ln~snt  sales 

con:yenies like Credicorp whose only contact wi?h the Stare of Florida is t l i r o ~ g h  coiiirnon 

car;j 31s and the  United States mail. U:ider thc Court's dccjsion, these co rnpn ies  must 

eithcr comply with the  liccnsing provisions of Chapter 520, which is v i n l a t i ~ e  of t h e  

Con.nerce Clause, or submit to the  regulatory provisions of the Loan  Broker Act, \vhich 

w o ~ l 3  31so result in a violation of the Commerce Clause, since the  Loan Broker  Act treats 

out-c f-state retail installment sellers differently from licensed in-state retail installment 

2 
A .  28 
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scllerc. Specifically, under  the b a n  Broker Act, licensed in-state retail instal lm~,nt  sellers 

a r e  exempt from regulation under  the Act. See 4 637.14(4), Fla. Stat. Therefore,  a licensed 

rctail installment sales company located in Florida could never be classified or regulated as 

a loan brokcr even if it charges advance fees. Conversely, under this Court’s interpretation 

of the Laan  Broker Act, a n  out-of-state retail installment seller that js  not constitutionally 

rcqKirciS to obtain 3 retail installmcnt sales license. in Florida & a loan broker  and thus 

si:bj::t to regulation under the b a n  Broker Act for englging in  the same conduct as its 

I i c en 5 s d in -s t a t c c o u n t er 1-1 3 r t . Ti] is i 11 t e r p r e t r? t i  o n r es 11 1 t s i r i  j rn 13 e r III iss j bl 2 d is cr i 111 in at ion 

against out-of-stnte businesses such as Credicarp under  thc Commerce Clause of the  United 

Stat 25 Constitution. 

Determination of this case by the Florida Supreine Court will resolve the rl 

3. 

inherent conflict created by this Court’s decision 2nd  its concomitant constitutional 

rnmifTcntions while also providinz su idnnce  to all siniilarly situated out-of-state retail 

installir.ent se!lers who seek to solicit business in Florida. Accordingly, Credicorp 

resFrc;fuully requests this Court certify the fnlloiving question to  the Florid2 SuprzIne Court 

as cr.e of great public importance: 

IJX m1-I ER FLO R XI) A h ffiT1’ C 0 ii S ‘11 T U TI Q N,A LLY iZ Y P LJ‘ TI1 E 
YROSCRXPTXONS OF THE LOAN BROKER ACT SKI’ FORT11 IN 

RIZAIL TNSTALT,h;lENT SATXS COhIPANI33S %”I0 ARE NOT 
S E a - I  0 N S 6 8 7.1 4 - -14 S , F I, 0 11 ID A STATUTES , TO 0 U T- 0 F- STATE 

REQUIRED TO BE LTCENSED IN FLORIDA AS A RETAIL 
TNSTALLhlENT SALES COMPANY UNDER SECTION 520.32, FLORIDA 
STATUTES ? 

3 
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Wherefore, Appellants, Crc( i corp, In uo r-pon ccl, John Rheinfrank, individually and 

as President of Credjcorp, Inc., and Stevan W. Brown, individually and as  Vice President of 

Credicorp, Inc. Credicorp,  respectfully request that the Court certify its Opinion to the 

Flori,3a Supreme Court ;is passing upon the foregoing question of great public importance. 

RESPECTFULLY SUBMITTED this P’day of August, 1995. 

\?/illiarn e- Williams, Esq. 
Florida Bar No. 132989 
Rex D. Wzre, Esq. 
Florida Bar No. 439169 
Vikki 11. Shirley, Esq. 
Florida Bar No. 903213 

106 E. Collegc Avenue 
Highpoint  Center, Suite 900 
Post Office Box 1794 
‘I’a I I r3 11 R s s e e , FI, 3 23 0 1 

HUEY, GUILDAY Sr. TUCKER, P.A. 

303/?21-7031 

COUNSEL FOR MF’ELLANTS 
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CIXTT FICA TE 0 1; S ER JT C E 

1 HEREBY CERTIFY tha t  a t rue copy of the foregoing MOTION FOR 

5+ 
CERTIFICAI'ION has been furnished, by H a n d  Dclivcry, this - / J day of August, 1995, to 

t h e  following: 

Bridget I,. Ryan 
H. Richard Bisbee 
Assistant General Counsel 
Office of the C o m ~ t r ~ l l e r  
T h e  Capitol, Suite 1302 
Ta 1 I a 11 ass e c, FL 3 2 3 9 9 - 0 3 5 0 

Attorney 

5 
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I FIRST DISTRICT 

C V S .  SE No. 9 

1 

i 
i 

I n  n s c h o l ~ ~ l y  o p i n i o n ,  tni: ;  C o u r t  f e l t  c o n s t r a i n e d  to 

conr:Arfic t h a t  C h z p t e r  520, F l o r i d a  S t a t ~ t e s  , violated  he Commerce 

C l a u T e  of t h e  United S-Lates C o n s t i t u t i o n .  In so h o l d i n g ,  the Court 

L - e l i Z E  in part on p,ui l l  corn. v .  ~~o?;lt .h D a k o t a ,  112 s . c ~ .  1 9 0 4  

(133?-). Opin ion  at 9. The D e p a r t n e n t  r e s p e c t f u l l y  s u b n i t s  that 

Q u i l . 1  Corp- hzs ise2.n nisapprchended 2s it p e r t a i n e d  to the 

imposition of a u s e  t a x  on an out-of-state nail order seller. In 

A.32 
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Co. - 7 .  J t ?nsen ,  3 2 2  U . S .  2 0 2 ,  6.: S.Ct. 967 ( 1 3 4 4 )  i.;hIch h e l d  that 

a Ii:c-nsiny fee  as not a t z x  a5 it w a s  " s u p e r v i s o r y  and n o t  a 

fisc:.;.,l m e a s u r e . "  at: 210, 6 4  S .  Ct. at 9 7 3 .  T n c  Supreme Court in 

I- JensL.2 a l s o  recognized the d i s t i n c t i o n  between a s t a t e  granting 

cornp~n ics  "certificates to do b u s i n e s s  w i t k i n  h z r  bo rde r s  [ a s ]  a 

con*.,rr:ntiona.l means O Z  assuring responsibility and f a i r  dealing on 

2 
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'Xhile these cases  p r e d a t e  Quill C o r t 3 . ,  they \?ere 

I 

d e c .i ded 

af"Icr  Eatinn& Be113 H e s s ,  Inc. v. D e n a r t m e n t  o _ f  Revcnue of T l l - ,  
3 8 6  U . S .  7 5 3 ,  37 S.Ct. 3.389, 18 L.Zd.2d 505 ( 3 . 9 6 7 ) ,  a n d  Complete 
A u t 3  T r a n s i - t ,  I n c .  v. Bradv,  4 3 0  U . S .  2 7 4 ,  9 7  S.Ct. 1 0 7 6 ,  51 
L.T3.2d 3 2 6  (1977), w h i c h  w a s  relied on by t h e  Supreme Court i n  
Ouill. corn. 
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L.T, CASE NO. 

CASZ !<O: 9 4 - 0 0 4 4 0  

93-0911 

L *  
I !7 E3 



JqZ. I,. \Ycckcly D2130 DISTRICT COURTS OF A P P E U  I 
days.  In Plarr, n’e reversed the dismiss4 of thc plzintiffs’ coin- 
plaints against the Department of Hezlth and Rehabilitativc 
Services. The n a t u x  of the orders of dismissal therein being final 
m d  appcalabIc. rF,e question of this court’s jurisdiction WLS not z t  
issue. 

Sub judict, havigg declared cssen:idly in  Plctt tha t  servjcc of 
p r o w s  on the Dcprriment n 2 y  be acconpl ished beyond the 120- 
day rcquiremcnr in F1a.R.Civ.P. 1 .O70(i), without the harsh 
r e s u l ~  of dismissal where the slate a ~ c n c y  is s e n e d  within 120 
days,  w c  now conclude tha t  the issuc of service of process on the 
Dep,wncnt is a niztter of timelincss. As such, wc hold that siiic:: 
the tr id court’s order herein \v=, in effect, zti order denying 
Shcriff hlch4illizn’s motion 10 disrrjss the action for fzilurc lo 
s c n ~  process iimely, i t  is no: 2’1 2ppedablc nonfinal order under 
F1a.X.App.P. 9.130(a)(3). In so holding, we adopt the recent 
cpiiiion of the Sccozd District Court of Appeal in Canrion 
I’ugcr, 20 Fla. L. Weekly DlSS4 (Fla. 2d DCA July7, 1995).’ 

APPEAL DJShIISSED. ( U H N  w d  VAN NORTWICK, JJ., 
CONCIJR.) 

’\jrc rrcogrite t hc  fo!!ou.ing conflicting dccision on Ihc  juris.’ic:ional issue. 
5hcrigofBrnxrd Ccmy V. b r x p r a c - P r d y ,  654 So. Zd 61;o ( F l a .  501 DCA 
19%) ( z c c c p k g  juisdic:ion from dcr,id of  shtrifrr  rno:ion 10 dismiss for 
r2ihx to pcrfcci 5en.icc on  h e  Dcpar=;1xr uis5in 120 dzys o f  illin2 suii). 

* * *  
Adminisfrativc Ia\c-Dcpartmcnt of Banking and  Finmce-  
Loan broker rrzu!ations-Question certified 
CREDICORP. INCO.WOR4TED. a Tcxzs coqmrau’on. JOHN MIIEIK- 
FFUKK. individuzlly i n d  as President of CredicoT, Inc., ind STEVEN W. 
DRO\i’N. individually 2nd 25 Vicc Prcsjdcnt of Crcdicorp. Inc.. App:llants. Y .  

STATE OF FI,ORIDA. DEPXRT5IENT OF DANKING AXD FINANCE. 
.L;>p!ll:~. Is1 Dis!rict. Czsc No. 9 4 4 4 0 .  Opinion 5lrd Seprcrnbtr 13. 1975. An 
z~pr21 from zn  Ordt r  of h e  Dcpart71:nr of B i n k i n 2  2nd Flnzncc. Counscl: 
Willizrn E. U’illiirns. R r x  D. Wart. and ViLLi  P.. Shirley of Hut)'. GuildAy Rs 
TucL:r, T.A., T z l l ~ h ~ . s s c c ,  for ~ppcllzn’s. Sridgct L. Ryan, Assisen! G c n e z l  
Cocr.?xI. D c p r r m c n r  cf 92r.king 6r Finsncc. TaIlah?.ssrz, for appcllcc. 

ON hlOTJON FOR CERTIFICATION 
[Original Opinion zt 20 Fla. L. \Vetkly D163S~]  

(KAHN, J - )  \Ye g a r  in part :ppe11mt’s motion for ccnificnrlon 
m d  cerlify the follo\vjng as a sccond ques:ion of grezt public 
imporfznce pxsed npcn by this decisicn: 
MAY FLOXDA COYSTiTlJTIOSALLY APPLY THE LOAN 
BROKER ACT, SEC.TION 6S7. i4-687.148, FLOXDA STAT- 
UTES, TO AN OUT-OF-STATE RETAlL INSTALLhlENT 
SF_I,I-ER WHICI:, U N G E R  - rm C Q I ~ I M E ! : C E  CLAUSE, 
!15,4Y NOT BE COMPELLEE TO BE LICENSED IN FI-ORI- 
D;l .4S A RETXJL INSTALLMENT SALES COMPANY 
UXDEX SECTICN 520.32, FLORIDA STATUTE?? 

(BARFIELD 2nd ALLEN, JJ., COKCUR.) 
* * *  

Criminal Ia\~~--lnforniation-Posscssion o f  c2nnabis \vi t l i  intcrit 
l o  distribute 
CEARLES JOSEPII DAXIEL. Ap?:l!~n!, V. STATE O F  I-IO3ID.k. .4ppc!- 
It:. 1 s t  Disrricr. Czsc KO. 94-1627. Ophion  fitcd Scp!cT.?xr 13. 1395. An 
a p p l  fm:n I h c  Ezy Cour,ry Circuit Cc-n, Dcn T. Sirrncns, Sudzc. Co’JnSc!: 
X ~ x y  A. Dznicls. Fub!ic I)c:cnjcr; Terry Czr:ty. Assis~r.; Pcblic Dcfcndcr.  
T~.l!zhasscc. for Appc1l;r.t. Robtn A. B - n c w n r b ,  Attorney Gcncral;  ThorraS 
C r z p p ,  A s s h n t  Anornfy Gencra!. for Xppcll:c. 

ON MOTIOX FOX REi-IEARING 
AND TO SUPPLEh5ENT T i E  RECORD 

- . [Oizifial Opir,ion at 20 Flz. L. Weekly Dl50021 - 

(PER CURJAM.) We grmt ihe zppellee’s mo:ion fcr rehearin2 
a d  the motion to supplcmerit lhe record wjth xi zrntnded info:- 
nation f i a t  w a s  ii?,ad\~enently omir:ed frorn thp_ record on z p p l .  
S E E  h’iibermc 19. Rcid, €156 SO. 2d 930 (Fla. 1st DCA 1995) 
(granting r ehcx ing  on the h z i s  of a supp!emer,td record); S ~ C W  
or1 1’. S:~re. 508 SO. 2d 564 (Fla. 413 DCA i9S7) ( s m e ) .  The 
arncnded infomLricn conclusively dtmoxmtc!:  that lhc 

.<” . 
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CEXTIFICATE OF SERVICE 

The undessiqned c e r t i f i e d  that t m e  end correct cop ies  of the 

f o r g g o i n g  w e r e  d u l y  sent b y  U.S. Mai l  to the a t t a c h e d  list this 
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I 

r .  

I '  
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I’ 

DISTRICT COURT OF APPEAL 
FIRST DISI’KICT 

STATE OF FLORIDA 

I 

CREDXCORP, INCORPORATED, 
a Te,::as corporation, JOI-IN 
Xi 1-3 E I ii FRANK, in d iv i d u a 1 I y a 11 d 
as P r s ; d e n t  of Credicorp, Inc., 
STET.’PLN W. BROWN, individually 
and : s Vice President of 
Cre’j K i p ,  Inc., .- 

2 e f e n d ant  s/Y e 1 i t i  (3 n e r s, 

STATE OF FLORIDA, 
DEP.4IIThIlENT OF BANKING 
A N G  FINANCE, 

T I air, t i ff /R es pon d c 11 t . 
2 

DCA Case No,: 94-0HO 
DOAH Case No.: 93-0911 

EOTJCI’: To INVOKE DJSCRETIONATZY ,JURTSDTCTION 

i 

SOTICE IS GIVEN that Credicorp, Inc., John Rheinfrank, and Stevan W. Brown, 

Def~ l ,dan t s~e t i t i une r s ,  invcke i!ie discreticnary jurisdiction of the Florida Supreme Ccurt 

a ~ L . C  st.on certified ?o be of grcat puhlic impcrtzI:ce. 

I 

Respect f u 11 y s 11 bm i t t ed 7 I - 4  

V J  i 1 I i a m E. Wi 11 i a 111 s 
Vikki I?. Shirley 

106 E. College Ave., Ste. 900 

Tallahassee, FL 32302 

Attorneys for Defend an  ts/Pet i t ion ers 

HUEY, GUILDAY & TUCKER, P.A. 

P, 0. BOX 1794 

(304) 224-7031 



CEIITIFICATE O F  SERVICE 

5 hcreby certify that il true and  corrcct copy of the foregoing Notice to Invokc 

Discretionary Jurisdiction has been furnished by regular U. S. Mail  to Bridget L* Ryan, 

Assisrmt General Counsel, Office of the Compf ro!ler-, The Capitol, Suite 1302, Tallahassee, 

f l / .  
Florida 32399-0350, this / t 7 l d ” y  of October, 1335. 

”. 
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O?inion filed Septeinber 13, 1995. 

IN TFE DISTRICT COURT OF APPEAL 

FIRST DISTRICT, STAT; OF FL0XID.A 

of s z n l i i n g  m d  Finance .  



bL\Y FLORIDA CO1.ISTITUI'ICNALLY APPLY THE LOAN BXOKER A C T ,  
SZCTION 6 8 7 . 1 4 - 6 8 7 . 1 4 8 ,  FLOFIIDA STATUTES, TO P N  OUT-OF-STATE 
R Z T A I L  INSTALLMENT SELLZR W d I C H ,  UNDER THE: COIWlSRCE CLAUSE, 
TsLlY NOT BE COMPELLED TO 3E LICZNSED IN FLORIDA AS: A RETAIL 
i:L'STALLMENT SALES COMP>hT UI tDE2  SECTION 520 3 2 ,  F L O R I D A  
SYATUTZ S ? 

2 

n.45 



CREDZCORP I INCORFORkTZD I 
e t c , .  et al., 

:. 3 Ltitioners, 3 - 

-\r . 

* * 7 x * * * * * * k * k 

* 
* CASE NO. 8 6 , 6 2 4  " 

* District Ccurt of hppea l ,  
* 1st District - No. 9 4 - 4 4 0  

* 

* 
* 
x 

* *  

The C o u r t  has postponed i t s  decision on jurisdiction. 
Petitioner's b r l e f  on t h e  nerits shall be served on o r  befo re  

ru'ovmher 7 ,  1995; rcspcndent's brief on t h e  merits shall be served 
20 dn;~; a f t e r  scrvi.cc of petitioner's b r i e f  on the rrlcri ts;  aRd 

petitianer's r e p l y  br ie f  on  t h e  merits shall be served 20 days 

z f t e r  service of rGspondent's b r i e f  on the  merits. 2 1 ~ a s e  r l l c  an_ 
oriDin!$-: z_nd seven coni?s--cnf 211 hri&.- 

P l c i ~ s e  send to t he  C o u r t ,  e i t h e r  in iiord p e r f e c t  folrrnat o r  A S C I I  

t e x t  fl3rrnat, a 3-1/%" 6iske ' i t e  of t h c  b r i e f s  filed in this  c z s e .  

_ .  

Tb-i-s- T : ~ ~ ~ ~ F ~ I I I - P  is .volxn ' iarvI-  nI,2A<SE LABEL ZNVELO2Z TO A V O I D  

Z:IIASUX3. 

The (31zrk of t h e  District C o u r t  of Appeal, F i r s t  District, shall 
f i l e  :::i.c! origlnal record c,:i or b e f o r e  December 12, 1995. 

TC 
cc: Hon. Jon S ,  VibeeIer, C l e r k  
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SUPREME COURT O F  FLORIDA 

CREDICORP , INCORPORATED , 
a T e x a s  corporation, JOHN 
RHEINFRANK, individually and 
as President of Credicorp, Inc., 
STEVAN W .  BROWN, i n d i v i d u a l l y  
and a s  Vice President of 
Credicorp, Inc., 

CASE NO. 8 6 , 6 2 1  

District Court of Appeal 
1st District - No. 9 4 , 4 4 0  

P e t i t i o n e r s ,  

VS. 

STATE OF FLORIDA,  DEPARTMENT O F  
BANKX:?G AND FINANCE , 

Respondent. 
/ 

P E T I T I O N E R S '  MOTION TO CONSOLIDATE 

P e t i t i o n e r s ,  Credicorp, Incorporated, John Rheinfrank, and 

S t e v a n  W. i3rown ("Crcdicorp l ' )  I by and t h r o u g h  their undersigned 

counsel, move to consolidate t h i s  a c t i o n  for purposes of oral 

arguxent with the following action now 13endir.g in this Court: 

Dcnartment of Bankjnq and F i n a n c e  v. Cr?djcorp, 
Xr,cornorated,  a Texas  c o r p o r a t i o n  J o h n  R h e j  nfrank, 
i n d i . v i d u a l l y  and  a s  P r e s i c i 2 n t  of Credicorp, IRC* , and 

--"-__- Stevan W. Brown, individually a n d  a s  V i c e  President of 
Credicorn, P n c . ,  Case No. 6 6 , 6 0 1 ,  I3CA No. 94-440 

befo re  the District Cour t  of Appeal, F i r s t  District. 

2 .  The Department of Banking and Finance f i l e d  a N o t i c e  of 

Appesl invoking t h e  jurisdiction of this Cour t  on OctcaJer 6 ,  1995 .  

Tha t  appea l  was assigned Case No. 86,601 b e f o r e  this Court. 

A.47 
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3 .  Credicorp filed a Notice to Invoke Discretionary 

Jurisdiction on October LO, 1 3 9 5 .  That appea l  was assigned Case 

No. 86 ,624  before this Court. An Order Postponing Decision on 

JurisJiction and  Briefing Schedule w a s  rcndere.d by this Court on 

Octcber 1 3 ,  1 9 9 5 .  

1. Both appeals involve issues of law arising o u t  of the 

same fcctual context and between identical p a r t i e s .  

5. CGnsalidation w i l l  not p r e j u d i c e  t h e  r i g h t s  QF either 

p a r t y .  

6 .  Consolidation will promote t h e  j u s t ,  speedy, and 

to r e p r e s e n t  t h a t  thc Respondent has  no objection t o  consolidation 

of the two a p p e a l s .  

Wierefore, Petitioners respectfully request this Cour t  to 

unnecessary  costs and  d e l a y .  

C x t e d  this '' day of November, 1935. 

Respectfully submitted, 

Rex D. Nare 
Vikki R .  S h i r l e y  
I I U E Y ,  G U I L D A Y  & TUCKER,  P . A .  
106 E.  College Ave., Stc. 9 0 0  
P- 0. Box 1794 
Tallahassee, FL 32302 

Attorneys for Petitioners 
( 9 0 4 )  2 2 4 - 7 0 9 1  

2 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing 

has been furnished by hand delivery to Paul C. Stadler, Jr., 

Assistant G e n e r a l  Counsel, Office of t h e  Comptroller, The C a p i t o l ,  

S u i t e  1302 ,  Tallahassee, Florida 32399-0350  this 7% day of 

Novenbcr,  1995. 
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