1,998

N e FYLED
' D J. WHNT]
0CT 25 1995

CASE NO. 86,650 CLERK, SUPREME COURT
By

Chief Deputy Clerk

PHILLIP CAMPBELL,

Petitioner,

vS.
STATE OF FLORIDA,

Respondent.

On Petition for Writ of Certiorari from a
Decision of the First District Court of Appeal

SECOND AMENDED
JURISIDICTIONAL BRIEF OF PETITIONER

WM. J. SHEPPARD
RICHARD W. SMITH /
Sheppard and white, P.A. e
215 Washington Street
Jacksaonville, Florida 32202

(904) 356-9661

COUNSEL FOR PETITIONER




. TABLE OF CONTENTS

Page
TABLE OF CONTENTS . . . . + v & v ¢« v o 4 o v o o v o o « « 1
TABLE OF CITATIONS . . . &« v v v v v v v s o o v 0 & o« i
ISSUES PRESENTED . . + + + « v 4o & & o o « o o o o o o o o didi
SUMMARY OF THE ARGUMENT . . . . . . +« + « + « « v & & + « . 1
ARGUMENT . . . . . « « & ¢ v o o v v v v o v v 0 0 s« w o« 2
I.

WHETHER THIS COURT SHOULD INVOKE

ITS JURISDICTION BECAUSE THE

DECISION BELOW EXPRESSLY AND

DIRECTLY CONFLICTS WITH THE

DECISION OF THIS COURT IN

STATE V. JONES, 483 So0.24 433

(FLA. 1986), AS WELL AS THE DBCISION

OF THE FOURTH DISTRICT COURT OF

APPEAL IN HARTSFIELD V. STATE,

. 629 S0.24 1020 (FLA. 4TH DCA 1993) . . . . . . + . . . 2
II.

WHETHER THIS COURT SHOULD INVOKE

ITS JURISDICTION BECAUSE THE DECISTON

BELOW EXPRESSLY CONSTRUES THE FOURTH

AMENDMENT TO THE UNITED STATES

CONSTITUTION . . . . . . . B -
CONCLUSION . . . & & v v o &+ « o v o a4 s s « o o & « « « « 10

CERTIFICATE OF SERVICE . . . .+ « 4 4 &« o & o o o o « + « » 11




TABLE OF CITATIONS

cases Page

Brown v. Texas,
443 U.S. 47 (1979) . v v v v v 0 e e e e e e e e e e 3,5

Campbell v. State,
So.2d , 20 F.L.W. D1232

(Fla. 1st DCA, September 13, 1995) . . . . . . . . . . 1-2,5

Cardwell v. State,
496 U.S. 444 (1990) e 10

Hartsfield v. State,
629 S0.2d 1020 (Fla. 4th DCA 1983) . . . . . .+ . +« .+ . 1-2,7-9

Michigan Dept. of State Police v. 8itz,
496 U.S. 444 (1990) e e e e e e e e e e e e e e 3,10

State v. Jones,
483 So0.2d 433 (Fla. 1986) e e e e e e e e e e e e 1-3,5-9

United States v. Martinez-Fuerte,
428 U.S. 543 (1976) e e e e e e e e e e s e e e e e 10

Statutes and Rules

Fla.R.App.P. 9.030(a)(2)(R)(ii) . . .« « « « & v v v « . 8

Fla.R.App.P. 9.030(a)(2)(A)(1iv) . . . v « v « v « « + & 2-3

Constitution

Art. I, 8§12, Fla. Const. . . . &« ¢ & & & o &+ s o « o o 8
-ii-




ISSUES PRESENTED

I.

WHETHER THIS COURT SHOULD INVOKE ITS
JURISDICTION BECAUSE THE DECISION BELOW
EXPRESSLY AND DIRECTLY CONFLICTS WITH THE
DECISION OF THIS COURT IN STATE V. JONES, 483
So.2d 433 (FLA. 1986), AS WELL AS THE DECISION
OF THE FOURTH DISTRICT COURT OF APPEAL IN
HARTSFIELD V. STATE, 629 So.2d 1020 (FLA. 4TH
DCA 1983)

II‘

WHETHER THIS COURT SHOULD INVOKE ITS
JURISDICTION BECAUSE THE DECISION BELOW
EXPRESSLY CONSTRUES THE FOURTH AMENDMENT TO
THE UNITED STATES CONSTITUTION.




. SUMMARY OF THE ARGUMENT |

The First District in Campbell v. State, So.2d , 20

F.L.W. D1232 (Fla. 1st DCA, September 13, 1995), held that the
interest advanced in a "police traffic safety stop" outweighed the
intrusion on individuals' Fourth Amendment rights. In reaching its
decision, the First District expressly disregarded the reasoning of

this Court's decision in State v. Jones, 483 50.2d 433 (Fla. 1986),

and the Fourth District's decision in Hartsfield v. State, 629

So.2d 1020 (Fla. 4th DCA 1983), and it expressly construed-;he
Fourth Amendment to the U.S. Constitution.
In express and direct conflict with the Jones decision, the
First District below ignored the reasoning of this Court and found
that a roadblock to advance the interest of preventing speeders,
. educating the public, and checking for equipment problems was
sufficient to outweigh the intrusion upon an individual's Fourth
Amendment rights. These interests are certainly less compelling
than the interest advanced in a sobriety check point as in Jones.
In fact, the State treats these interests as minimal.

Additionally, the Jones and Hartsfield courts, in expressly

interpreting the Fourth Amendment, required advance written uniform
guidelines covering the procedures to be used in the roadblock.
The First District in the instant case found that such written
guidelines were unnecessary, in express and direct conflict with
this Court and the Fourth District. Accordingly, this Court should
invoke its discretionary jurisdiction to resolve the express and
direct inter-jurisdictional conflict as well as to review the First

. District's express interpretation of the Fourth Amendment.
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ARGUMENT
I -

WHETHER THIS COURT SHOULD INVOKE ITS
JURISDICTION BECAUSE THE DECISION BELOW
EXPRESSLY AND DIRECTLY CONFLICTS WITH THE
DECISTON OF THIS COURT IN STATE V. JONES, 483
50.2d 433 (FLA. 1986), AS WELL AS THE DECISION
OF THE FOURTH DISTRICT COURT OF APPEARL IN
HARTSFIELD V. STATE, 629 So.2d 1020 (FLA. 4TH
DCA 1993.

Pursuant to Fla.R.App.P. 9.030(a)(2)(A)(iv), this Court should
invoke its discretionary jurisdiction to review the decision below
of the First District Court of Appeal. The petitioner was charged
and convicted upon a plea of no contest to drug possession charges,
reserving the right to appeal denial of his dispositive Motion to
Suppress evidence. The question before the court below was whether
a "police traffic safety stop" operated by the Jacksonville
Sheriff's Office violated petitioner's Fourth Amendment right to be
free of unreasonable searches and seizures.

Petitioner was stopped in his vehicle at a "police traffic
safety stop" by officers of the Jacksonville Sheriff's Office. The
"safety stop" was conducted largely at night on a three-quarter
mile segment of a two-lane road between two curves in a residential
area during busy traffic conditions. [9/2/93 Tr. 16-17, 24, 38].
The purported reasons for the stop was to slow down vehicles, to
educate and to check for equipment problems. [9/17/93 Tr. 51].
After it was discovered that petitioner had a suspended license, he
was transported to the county jail where officers searched him and
found powder cocaine and marijuana in his sock. The First District

below, in Campbell v. State, So.2d , 20 F,L.W. D2132 (Fla.
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1st DCA, September 13, 1995), found that the trial court did not
err in denying petitioner's Motion to Suppress the seized evidence.
One judge dissented. [See Appendix 1].

In reaching its conclusion below, the First District analyzed
the balancing test established by the U.S. Supreme Court and the
specific requirements of the Florida Supreme Court for roadblocks
and affirmed petitioner's conviction. The First District below

questioned the continued viability of State v. Jones, 483 80.2d 433

(Fla. 1986), and found it was no longer viable law. The decision
below expressly and directly conflicts with the reasoning of the
Jones court and the petitioner accordingly seeks to invoke this
Court's discretionary jurisdiction pursuant to Fla.R.App.P.
9.030(a)(2)(A)(iv).

In Jones, this Court considered whether a roadblock
established for the purpose of apprehending DUI drivers was

constitutionally valid. This Court applied the Brown v. Texas, 443

U.S. 47 (1979) balancing test which includes consideration of the
gravity of the public concern. Id. at 435. Although the gravity
of detecting drunken drivers is great, it was not sufficient to
authorize the roadblock in Jones. This Court found the roadblock

invalid. 1Id. at 439; see Michigan Department of State Police v.

Sitz, 496 U.S. 444 (1990).

In the instant case, the gravity of the public concern relates
to preventing speeding, educating the public, and checking for
equipment problems. These interests are even less compelling than

a sobriety check point. 1In fact, petitioners have found no cases




. authorizing the S8State to stop individuals to advance these
interests under similar circumstances. The interests allegedly
advanced are simply insufficient to justify the intrusive roadblock
in the instant case.

The dissenting judge in the case below explained the great
difference between the interests advanced in other roadblocks and
the interests allegedly advanced in the instant case:

As the advanced governmental interest becomes
more compelling, logically, under the
balancing test, it will carry more weight.

* * *

Even though the Florida Legislature has
recognized a state interest in vehicle safety
by adopting laws mandating certain motor
vehicle equipment, sections 316.215-316.6105,
Florida Statutes (1993), and by authorizing
police officers to stop and inspect a motor
. vehicle "upon reasonable cause to believe that
a vehicle 1is unsafe or not equipped as
required by law," section 316.610(1), Florida
Statutes (1993), the Legislature has not
concluded that the public's concern with
vehicle safety is sufficiently grave to enact
specific statutory authorization for advancing
the enforcement of motor vehicle safety and
equipment laws through the use of police
roadblocks. Further, in 1981, the Legislature
repealed Florida state-wide system of
mandatory motor vehicle inspection and
certification, Ch. 81-212, 1981 Fla. Laws 840,
repealing sections 325.11-325.33, Florida
Statutes (1979) [repealed]; and, even while
the safety inspection system was in place,
operation of an automobile without a wvalid
inspection sticker was only a "non criminal
violation." State v. Webb, 335 So.2d 826, 827
(Fla. 1976). Thus, the state interest in
preventing drunk driving, upheld in S8itz as a
"grave and legitimate" state interest, 496
U.s., at 451, 110 8.Ct. at 2485-2486; in
interdicting the flow of illegal drugs, upheld
in Cardwell v. State, 482 So0.2d 512 (Fla. 1st
. DCA 1986); or in detecting illegal aliens,
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upheld in Martinez-Fuerte, 428 U.S. [543] 562,
[(1976)]1, all must be seen as more compelling
governmental interest than the state's
interest in motor vehicle safety or in general
education of the driving public advanced here,
given the legislature's minimal regulation of
this matters. This conclusion is significant
when a court, as here, is required to measure
the reasonableness of the Fourth Amendment
seizure, because a less compelling state
interest will only support a less intrusive
interference with liberty.

Campbell v. 8tate, 50.2d , 20 F,.L.W. D2132 (Fla. 1st DCA,

September 13, 1995) (vVanNortwick, dissenting).

These interests are further minimized when considering the
extent of the intrusion upon the individual's Fourth Amendment
rights. The majority of the roadblock was conducted at night
during periods of heavy traffic. [9/2/93 Tr. 29-30, 38]. Further,
the roadblock was conducted on a three-quarter mile segment of road
between two curves. Moreover, the roadblock was conducted in a
regidential area. [9/2/93 Tr. 16-17]. Based on these facts, it
becomes clear that the intrusion upon the individual's Fourth
Amendment right to be free from unreasonable searches and seizures

outweighs the State's interest in preventing speeders, educating

the public or checking for equipment problems. See, Brown v,
Texas, 433 U.S. 47 (1979) (balancing legitimate governmental
interest against degree of intrusion). Accordingly, this Court

should accept jurisdiction as the decision below expressly and
directly conflicts with the reasoning of this Court in Jones.
Additionally, in Jones, this Court required law enforcement
personnel conducting a roadblock to minimize the discretion of the
field officers by issuing in advance written uniform guidelines
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covering the detailed procedures to be used in the roadblock. Id.
at 438, The police blocked all northbound lanes of a roadway
requiring the traffic to merge into one lane and to pass an officer
stationed on the roadway. Id. at 434. The officer had
instructions to stop and divert every fifth automobile during heavy
traffic and every third automobile during light traffic. Id. Mr.
Jones' car was stopped and he thereafter failed several field
sobriety tests. Id. at 434-35. Mr. Jones was arrested and he
subsequently filed a pretrial motion to suppress all evidence
obtained as a result of the allegedly illegal seizure. Id. at 435.
The trial court denied the motion. 1Id. Mr. Jones entered a plea
of nolo contendere, reserving the right to appeal the denial of the
dispositive suppression motion. Id. The circuit court affirmed
his conviction. Id. On certiorari, the Second District guashed
the circuit court's affirmance and reversed the conviction, ruling
that the roadblock violated Mr. Jones' Fourth Amendment right to be
free from an unreasonable search and seizure. Id. at 439.
This Court in Jones approved the district court's opinion

because:

[tlhe record in this case requires us to rule

that the state failed to prove that the City

of Tampa roadblock procedure met the balancing

test 1in Brown and therefore violates the

requirements of the fourth amendment to the

United States Constitution.
Id. 1In reaching this holding, the Court engaged in an extensive
analysis of the criteria used by other courts to determine "whether
a given roadblock satisfies the constitution." Id. at 437. The

court then summarized its conclusions as follows:
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Paramount among all other considerations, the
fourth amendment requires that all seizures be
based on either: (1) specific evidence of an
existing violation; (2) a showing that
reasonable legislative or administrative
inspection standards are met; or (3) a showing
that officers carry out the search pursuant to
a plan embodying specific neutral criteria
which 1limit the conduct of the individual
officers. Because DUI roadblocks involve
seizures made without any articulable
suspicion of illegal activity, most states
examining this issue have ruled that such
roadblocks stand or fall based on some set of
neutral criteria governing the officers in the
field. courts requiring such a neutral plan
do so out of a fear that unbridled discretion
in the field invites abuse.

Id. at 438 (citations omitted). Based on these criteria, the Jones
court held that detailed written guidelines governing the officers
in the field are mandated for a roadblock to satisfy Fourth
Amendment requirements, stating:

We...find that it is essential that a written
set of uniform guidelines be issued before a
roadblock can be utilized.

Law enforcement officials must conduct
sobriety checkpoints so as to minimize the
discretion of field officers, thereby
restricting the potential intrusion into the
public's constitutional 1liberties. Written
guidelines should <cover in detail the
procedures which field officers are to follow
at the roadblock. Ideally, these guidelines
should set out with reasonable specificity
procedures regarding the selection of
vehicles, detention techniques, duty
assignments, and the disposition of vehicles.

Id. (citations omitted).

Similar to Jones is Hartsfield v. 8tate, 629 S80.2d 1020 (Fla.

4th DCA 1993). The Fourth District reversed the trial court's

denial of a suppression motion in a sobriety roadblock case and




held that the "absence of specific written guidelines renders the

roadblock operation fatally defective under State v. Jones." 1d4.

at 1021. Accordingly, the instant decision, not requiring the
Sheriff's Office to minimize officer discretion by use of specific

written guidelines, is expressly and directly in conflict with the

reasoning of Jones and Hartsfield.

II.
WHETHER THIS COURT SHOULD INVOKE ITS
JURISDICTION BECAUSE THE DECISION BELOW
EXPRESSLY CONSTRUES THE FOURTH AMENDMENT TO
THE UNITED STATES CONSTITUTION.

Petitioner also seeks to invoke this Court's discretionary
jurisdiction pursuant to Fla.R.App.P. 9.030(a)(2)(A)(ii), since the
court below expressly construed the Fourth Amendment to the U.S.
Constitution in deciding whether a "police traffic safety stop" was

valid. The district court judges split as to the applicability of

Jones and Hartsfield, based on the fact that the Jones case arose

prior to the 1983 amendment to Article I, §12 of the Florida
Constitution. Section 12 provides that the right to be free from
unreasonable searches and seizures shall be construed in conformity
with the Fourth Amendment to the U.S. Constitution as interpreted
by the U.S8. Supreme Court. The majority opinion rejected the
holding of Jones despite the fact that this Court relied strictly

on the Fourth Amendment in reaching its decision. Hartsfield,

which relied on the Jones decision, was similarly rejected by the
majority. The dissenting opinion found that the rationale of Jones
was applicable for this very reason; i.e., that this Court relied
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strictly on the Fourth Amendment to hold that a roadblock conducted
without specific written guidelines was constitutionally invalid.
This Court should invoke its discretionary jurisdiction because the
court below expressly construes the Fourth Amendment to the U.S.
Constitution without adequately considering the applicability of

the Jones and Hartsfield decisions. It is important that this

Court grant jurisdiction because the factual scenario which gave
rise to the issues raised below is 1likely to arise again and
because the right of the people of the State of Florida to be free
from unreasonable searches and seizures is at issue.
Additionally, the First District, in balancing the legitimate
government interest involved against the degree of intrusion on the
individual's Fourth Amendment rights stated that the State's
interest was in vehicle safety and driver education. Indeed,
according to Lieutenant S.R. Weintraub of the Jacksonville
Sheriff's Office, the sole reason for the roadblock was to slow
people down, to educate and to check for edquipment problems.
[9/17/93 Tr. 51). As to faulty equipment, the lieutenant stated
the officers were looking for faulty headlights, faulty taillights,
improper tint, loud mufflers, among other equipment problems.
[9/2/93 Tr. 1e6]. Except for faulty brake lights, each problem
could be observed without ever slowing down the traffic, let alone
actually stopping the vehicles. [9/2/93 Tr. 16]. Indeed, the only
piece of equipment brought to the roadblock to check for any safety
equipment problems was a tint meter. [9/2/93 Tr. 16]. These

interests, allegedly advanced, were substantially less compelling




than the State interests in preventing driving under the influence
of alcohol, drug interdiction and detection of illegal aliens which

interests have been advanced in other roadblocks. See, Michigan

Dept. of State Police v. Sitz, 496 U.S. 444 (1990); United States

v. Martinez-Fuerte, 428 U.S. 543 (1976); Cardwell v. State, 482
S0.2d 502 (Fla. 1st DCA 1986). |

Accordingly, this Court should invoke its discretionary review
as the First District, in construing the Fourth Amendment to the
U.S. cConstitution, allotted too much weight to the State's
purported interests for the roadblock. Petitioner submits that
this Court should grant discretionary jurisdiction to review the
express interpretation of the Fourth Amendment search and seizure
guarantees of the U.S. Constitution.

CONCLUSION

For the foregoing reasons, the Court should accept
discretionary review of the instant cause.

Respectfully submitted,

Wm. J. Sheppard, Esduire

Florida Bar No.: 109154
Richard w. Smith, Esquire
Florida Bar No.: 013943

Sheppard and white, P.A.

215 Washington Street
Jacksonville, Florida 32202
Phone: (904) 356-9661
Facsimile: (904) 356-9667
ATTORNEY FOR PETITIONER
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IN THE DISTRICT COURT OF APPEAL

FIRST DISTRICT, STATE OF FLORIDA

PHILLIP CAMPBELL, NOT FINAL UNTIL TIME EXPIRES TO
, FILE MOTION FOR REHEARING AND
- Appellant, . DISPOSITION THEREOF IF FILED
v.

CASE NO. 93-3340
STATE OF FLORIDA, '

Appellee.

Oopinion filed September 13, 1995.

An appeal from the Circuit Court for Duval County.
Robert Foster, Judge.

JWilliam J. Sheppard and D. Gray Thomas of Sheppard & white, P.A.,
Jacksonville, for appellant.

Robert A. Butterworth, Attorney General; Stephen R. White,
Assistant Attorney General, for appellee. '

PER CURIAM.
Appellant phillip Campbell entered a plea of no contest to

drug possession charges, reserving the right to appeal denial of
his dispositive motion to suppress evidence. The question before

_us is whether a “police vraffic safety stop” operated by the




Jacksonville Sheriff’s Office ;iolated appellaﬂt's Fourth Amendment
right to be free of unreasonable searches and seizures. Because
the procedure in question: satisfied both the balancing test
established by the United States Supreme Court and the specific
requirements of the Florida Supreme Court for this type of case, we
affirm appellant’s conviction.

Campbell was stopped on Friday, May 7, 1993 around 6:00 p.m.
‘at a "police traffic safety stop" by officers of the Jacksonville
‘Sheriff's Office. -After an officer discovered that Campbell had a
suspended license, Campbell was  transported to the county jail
where officers searched him and found powder cocaine and marijuana
in.his sock. Campbell contends that the order denying'his motion'
to :suppresé must be reversed because the police roadblock
constituted an unlawful seizure in violation of the Fourth and
Fourteenth Amendments to the United States Constitution.

The Jacksonville Sheriff’s Office sét up a roadblock to check
for traffic and safety violations by motorists{ The roadblock was
established in résponse to area residents’ complaints about
gpeeding and a severe - accident with serious injdrieé'that had -
occurred the previous weekend as a result of speeding and possibly
faulty equipment. The roadblockvwas set up on a three-quarter mile
segment of a two-lane road between two curves in the 11800 block of
Mandarin Road, a residential area. The sheriff‘s office conducted
the.roadblock for five hours, during which time 92 citations were

.issued including 49 speeding tickets, 9 misdemeanor traffic arrests
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units were used at both'ends of the roadblock.

Office had in force Operational Order 12.1.1(iv) (B)

certain procedures for a “safety check deployment” :

1. The supervisor of the proposed -operation
shall initiate a Directed Patrol Worksheet (P-
883), - showing themselves as the tactical
leadexr of said operation; and

2. The supervisor completing the Directed
Patrol Worksheet should be aware that the
safety check deployment must be conducted in

such a manner as to eliminate the discretion.

of the officers in the field. Thus, the
Directed Patrol Worksheet should contain the
following guidelines in the *Description of
Strategy” section in an effort to accomplish
this: '

a. . Procedures regarding the
selection of vehicles (i.e..
officers will check every third
vehicle or every fifth wvehicle,
etc.);

b. Detention Techniques - officers
shall have the driver pull over, out
of traffic for safety reasons and
conduct the appropriate
investigation; and

c. Duty Assignments - All officers
involved should have specific duty
assignments while conducting the
safety check deployment and these
should be noted on the worksheet.

3. In choosing a site for the saféty check
deployment, a location should be considered
which offers sufficient 1lighting and which

3

and the single felony drug arrest involved in this case. Radar

At the time of Campbell‘s arrest, the Jacksonville Sheriff’s

requiring

B. In the event a safety check deployment is utilized,
the following procedures shall apply:




would allow officers to provide sufficient
warning to motorists in advance of the stop.
The advance warning can be accomplished by
posting a sign or an officer with a marked
police unit a safe distance from the actual
stopping point; .

4. Officers conducting a safety check
deployment should easily be identifiable by
uniform or other distinguishing features. The
safety vest provided by the Sheriff’s Office
shall also be worn.

5. The supervisor in charge of the safety
check deployment shall ensure that adequate
manpower is available so as to minimize the
delay of the driver.

6. Appropriate enforcement action should be
taken when law violations are discovered.

7. Supervisors in charge of the operation
shall ensure that the Directed Patrol
Worksheet. is completed and submitted to their
Watch Commander or appropriate supervisor.

Officers also prepared a Directed Patrol Worksheet which described

‘the deployment strategy: “Stop motorists on Mandarin Rd. for a

traffic safety check. Have a motorcyéle w/ radar on each end of
check to monitor speed.”

The officer in charge of the deployment, Lt. Welntraub gave
field officers oral instructions. The plan of the deployment was’
to stop each car passing through the roadblock. An officer then
immediately explained to the driver the purpose of the roadblock,
inspected the driver'’s 1iceﬁse, and conducted a visual safety
check. Any driver who.did not have a driver’s license, or for whom

a citation would have to be written for any other reasbn, would be




. diverted into a nearby parking lot. On two or three occasions
during the five-hour deployment, the traffic back-up caused a
safety concern, and accordingly “a quantity of cars would have been
waved through, and at that point we would have been back to
stopping every car again.” The officers were in uniform and
equipped with séfety vests and flashlights with lighted cones. Six
large signs alerted motorists to prepare to stop. Lieutenant
Weintraub testified tha£ if no violations were observed, the stop
would take less than 60 seconds. The record contains no evidence
of complaints about l:.he"procedt_lre, other than Campbell’s.

Unquestionably, stopping an automobile and detaining its
occupant constitutes a seizure within the meaning of -the Fourth
® Amendment to the United States Constitution. Delaware v. Prouse,
440 U.S. 648, 99 S. Ct. 1391, 59 L. Ed. 24 660 (1979): United
W_ﬂgﬂg 428 U.S. 543, 96 S. Ct. 3074, 49 L. Ed.
2d 1116 (1976). As with all warrantless searches and sei’.-;ur'es,
courts determine the constitutionality of roadblocks by balancing
the legitimate government interest involved against the degree of
intrusion on the individual'é Fourth Amendment rights. Brown Vv.
Texas, 443 U.S. 47, 99 §. Ct. 2637, 61 L. Ed. 24 357 (1979):
Prouse., 440 U.S. at 656-57; Martinez-Fuerte, 428 U.S. at 555.. This -
balancing test involves three considerations: (1) the gravity of
the public concern that the seizure serves; (2) the degree to which
the seizﬁre advances the public interest:; and (3) the_séverity of

‘the inference with individual liberty. Brown, 443 U.S. at 50-51.
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Applying these considerations, we look first at the gravity of
public concern and the degree to which the seizure advanced the
particular public interest at stake. The state has a vital
interest in the health, safety and welfare of-its citizens which
justifies reasonable use of roadblocks to enforce motor vehicle
safety laws and to prevent traffic accidents. The puﬁlic is best
served by a regime that deters drivers from traveling in unsafe
vehicles and identifies safety defects before the vehicles are
involved in accidents. See State v. Patterson, 582 A.2d 1204 (Me.
1990 . |

We must, of cduise, ~also consider the severity of the
interference with individual liberty. Because the go#lé of the
roadblock in question were to check for speeding, make a visual
safety inspection of vehicles, aﬁd to generally educate the public,
the procedure employed resulted in a minimal degreé of intrusion on
individual liberty. See Michigan Dep‘t of State Police v, Sitz,
496 U.S. 444, 110 S. Ct. 2481, 110 L. Ed. 24 412 (1990) (minimal

degree of “objective” intrusion occurs in brief stop at sobriety

‘checkpoint). - The determination of whether violations -occurred

involved objective f£indings and left little to the discretion of
the officers. If no violations occurred, the stop took less than
60 seconds. The roadblock method chosen was speedy and effective

as demonstrated by the fact that 92 citations were issued in a

five-hour period.




Appellant strenuously aréues that the degree of discretion

7. maintained by the Jacksonville officers is fatal to the arrest in
this case. Defendant points to Lt. Weintraub‘s testimony that on
two or three occasions, due to safety concerns from a traffic back-
up, officers wa\}ed an undetermined number of véhicle_s through the
roadblock. According to appellant, “the officers were constrained
only by their own discretion in permitting these uncounted groups
of vehicles to proceed 'uncheéked." We disagree with this analysis.
It is‘ undisputed "in this case that the officers’ discretion was
utilized only- in a practic_:al matter to alleviate safety concerns.
At oral argument, appellant argued that such degree of discretion
as would allow the officers to wave on any vehicles becau_se of
safety éoncerns would be fatal to the procedure. Such a
. mechanistic approach is not, in our _view, required by the Fourth
Amendment.  Appellant has not persuaded us that the minimal
discretion exercised by the sheriff‘s office in conducting the
roadblock was a severe interference with the moto_rists' liberty
interest such as to automatically tip the balance against
reasonableness. The United States Supreme Court requires that the-
field officers’ discretion “be circumscribed, at' least to some
extent,” but does not mandate elimination of all discretion.
Michigan Dep‘t of State Police v. Sitz, 496 U.8. at 454; see also
Cardwell v, State, 482 So. 24 512, 514 (Fla. 1lst DCA 1986) (“What

is clear is that the exercise of unbridled discretion by law

.enforcement officers in situations involving stops and searches is
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. I;Ot reasonable , , Although it.- is desirable to give law

‘ enforcement authorities bright line rules within which to operate,
the reasonableness standard required by the Fourth Amendment does
not lend itself to absolute definition.”).

Supplementing his argument of unfettered discretion on the
part of the officers.‘ appellant contends that the absence of
specific written guidelines rendered the roadblock fatally
defective. He cites to State v, Jones, 483 So. 2d 433 (Fla. 1986),
and Hﬂ-ﬂﬂfiﬁl.d..&.._s_tﬁ_tﬁ. 629 So. 24 1020 (E‘.la. 4th DCA 1993), which |
relies exclusively on Joneg. The Florida Supreme cOurt-in Jones
indicates that <~it is essential that a written set of uniform
guidelines be issued before a roadblock can be utilized. 483 So.

.Zd at 438. The court stated that written quidelines shouldvcovgr'
in detail the procedures which field officers are to follow at the
roadblock and should ideally set out “with reasonable specificity
procedures regarding the selection of <vehicles, detention

. techniques, duty assignments, and the disposition of vehicles.”
Id. If the quidelines fail to cover each of these matters, they do
not'necessarily fail. - Inatead; the courts should view each-set of
guidelines as a whole in determining the plan‘s sufficiency. Id.
The supreme court in Joneg acknowledged that Jones’ arrest occurred

prior to the effective date of the 1983 amendment to article I,

section 12, and the 1983 amendment cannot be applied retroactively.

483 So. 24 at 435, n. 1.
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Article I, section 12, as amended in 1983, provides the right
to be free from unreasonable searches and seizures *“shall be

construed in conformity with the 4th Amendment to the United States

Constitution, as interpreted by the United States Supreme Court.

Articles or information obtained in violation of this right shall
pot be admissible in evidence if such articles or information would
be inadmissible under decisions of the United States Supreme Court
construing the 4th Amendment to the Upi;ed States cdnstitution.'
Art. I, § 12, Fla. Cbnst. (1983). As noted in ﬂélagn_xL_Lgng
County, 304 Or. 97, 743 P.2d 692, 700 (1987), the United States
Supreme Court »has not indicated that written standards for
roadblocks are necessary.” We likewise have,found no Uniied States
Supreme Court decisions which require ‘specific written guidelines
for roadblocks. The conformity amendment to article I, sectiqn 12,
requires a Florida court ﬁo look at the United States Supreme cOﬁrt
for guidance in this type of case. Although the United states
Supreme Court has not adopted a written guidelines requirement, it
has stated that the legitimate government interest involved in
roadblocks'must be- balanced against the degree of intrusion on an
individual’s Fourth Amendment righté in each case. .E;ngg, 440

U.S. at 656-657. We find that the order below satisfies this

requirement.

The decision in Hartsfield v. State does not control because

in that case there were no written guidelines whatsoever. Instead,

‘the authorities relied upon a standard operating procedure in order

)




to limit the discretion of the ihdividual officers. 629 So. 24 at
1021. Beyond noting the absence of any written guidelines, the
Hartsfield court did not engage in a Fourth Amendment balancing
analysis.

In the present case we do not find a violation of our own
supreme court’s written guidelines requirement. In discussing the
preparation and use of guidelines, our supreme court said:

Law enforcement officials must conduct sobriety

- checkpoints so as to minimize the discretion of field
officers. . . . Written guidelines sgshould cover in
detail the procedures which field officers are to follow

at the roadblock. Ideally, these guidelines should set

out with reasonable specificity procedures regarding the

selection of vehicles, detention techniques, duty
assignments, and the disposition of vehicles. (Citations
omitted). Of course, if the quidelines fail to cover
Rather, courts should view each set of guidelines as a
whole when détermining the plan's sufficiency. (Emphasis
added) .

Jopes, 483 So. 24 at 438.

In our judgment, the comprehensive Operational Order, cqupled
with the admittedly limited Directed Patrol Worksheet plus the oéal
instructions, substantially comply with the directives of Jones and
*minimize the discretion of field officers.” We do not find that
the officers’ safety concerns for eliminating congestion should be
characterized as disobedience of the guidelines. Rather, the
officers correctly exercised judgment, i.e., the proper use of

discretion, in temporarily suspending the roadblock to alleviate a’




’.

traffic hazard. The record.ié devoid of aﬁy other indication of
discretionary or arbitrary conduct on the part of the officers.

Operational Order 12.1.1 was issued by the sheriff’s office
for the purpose of providing patrol personnel with procedures for
developing strategies for safety check deployments. The
supervising officer in this case filed a Directed Patrol Worksheet
indicating the location, purpose, manpower and equipment needed, as
weil as the strategy for the specific rpadblock at issue. We do
not read Jones to require inelastic or “one size fits all” written
directions. Nor do we believe that the Fourth Amendment requires
such. We also find it important for the court, both at the trial
level and the revi@ing level, to consider whether the 'Quidelines.
as executed, sufficiently constrain the officers’ discretion so as
to not run afoul of the United States Supreme Court cases we have
noted in this opinion. In this case, no showing has been made that
the trial court abused its discretion in finding the written
guidelines sufficient under the circumstances. -

Our decision is bolstered by the recent federal decision,
Merrett v. Moore, 58 F.3d 1547 (11lth cir. 1995). In Merrett, the
Florida Department of Law Enforcement (FDLE) and the Florida
Highway Patrol (FHP) conducted roadblocks on two days for si_x hours
a day at four gites for purposes of (1) checking drivers’ licenses,
vehicle registrations and obvious safety defects and (2)

intercepting illegal narcotics by having canines sniff the

.vehicle‘s exterior for narcotics. The court considered whether the

11




roadblocks were reasonable inflight of the state's interest in
conducting roadblocks, the effectiveness of the operation in
promoting that interest, and the level of intrusion of the
individual's privacy caused by the checkpoints. The court held
that the roadblock did not violate the constitution because the
balance of the- state's interest in enforcing its license and
registration requirements and the degree of intrusion on individual
motorists who experienced only slight delays weighed in favor of.
the state's program. Tbe court-ndtedlthat the FHP were given
copies of the operational plan dnd instructed to stop all traffic
until traffic became congested, in which_case vehicles were to be
waved through as necessary ﬁo avoid 1long backups. The court
stated:

At roadblocks, the stép involves no individual discretion

of officers in the field .... [Elveryone traveling on

the road at .the time of the operation is stopped and

subjected, at least initially, to the same investigation.

So, one officer's individual discretion does not affect

the determination of who is stopped. Because the police
officer discretion is not at the heart of the roadblock

stop, no selective targeting occurs.
58 F.3d at 1550, n.2. In both Merrett and the instant case,
officers were instructed to wave through cars if a backup occurred.
They both appeared to have the same amount of discretion. Moreover,

the instant roadblock was much more effective! and less intrusive

iTn Merretf, one person was arrested for possession of illegal
narcotics and 61 vehicle-related citations were issued over a two-
day period during the six-hour roadblocks at four sites. 1In the
present case, a five-hour roadblock at one location resulted in the

12




because it did not involve narcotic sniffing canines. Accordingly,

p
*‘. we AFFIRM the order denying appellant‘s motion to suppress.

BARFIELD and KAHN, JJ., CONCUR; VAN NORTWICK, J., DISSENTS
W/WRITTEN OPINION. :

issuance of 92 citations.
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VAN NORTWICK, J., dissenting.

. Because I conclude that the stop of Campbell at the "police
traffic safety stop" was an unreasonable search and seizure under
federal and state conétitutional law, I must respectfully dissent.

The pivotal issue in this case is whether the “"police traffic
safety stop," a roadblock, is constitutiona}ly valid under the
Fourth Amendment of the United States Constitution.? As the
majority opinion recognizes, a Fourth Amendment "geizure" occurs
when a vehicle is stopped at a roadblock. United States v.
Martinez-Fuerte, 428 U.S. 543, 556, 96 é. ct. 3074, 3082,.49 L. E4.
2d°-1116 (1976) ("It is agreed that checkpoint stops are 'seizures'
within the meaning of the. Fourth Amgn@ment"). The queétion then-
becomes whether this particular seizure is "reasonable" under the

. Fourth Amendment.  This court's opinion properly attempts to
_ determine the constitutional reasonableness of the subject
roadblock by balancing.the legitimate state interest advanced by
the roadblock against the magnitude of the intrusion of an
individual's privacy caused by the roadblock using the three-prong

balancing test derived from the opinion of the United States

2The Fourth Amendment to the United States Constitution
provides: '

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported
by Oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be
seized. U.S. Const., amend. IV.

14
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Supreme Court in BI.M__‘L.__'I‘_QKQ.S:' 443 U.S., 47, 99 8., Ct. 2637, 61 L.
. Ed. 24 357 (1879). BAs stated by the Florida Supreme Court, the
Brown balancing test:
+« « o involves three considérations: (1) the gravity of
the public concern that the seizure serves; (2) the

degree to which the seizure advances the public interest;
and (3) the severity of the interference with individual

llberty.
State v, Joneg, 483 So. 2d 433, 435 (Fla. 1986).

In my view, the:majorit;y opinion errs in its application of
this balancing test primarily because itﬁ-fails to recognize the
severity of the interference with individual liberty created by
the broad discre‘ti'on grénted the police officers in carrying out
the roadblock in this case. After all, "[a] central cohcern in-
balancmg these competing considerat:.ons in a variety of settings

.has been to assure that an individual's reasonable expectation of
privacy is not s'ubject to arbitrary invasions solely at the
unfettered discretion of officers in the field." Brown, 99.S. Ct.
at 2640. The limited written police directives used in the
present case do not limit police disqretion and fall short of the
discretion-.limitinq "written set of  uniform guidelines"
specifically required by the Florida Supreme Court in State v,
Jones, 483 So. 24 at 438, and implicitly approved by the United
States Supreme Court in Michigan Department of State Police v,
8itz, 496 U.s. 444, 110 s. Ct. 2481, 110 L. Ed. 24 412 (1990).
In applying the. Brown balancing test, this lack of appropriate
written guidelines is particularly important ‘because, as I see it,
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the state interest expressly dﬁvanced by the present roadblock,
vehicle éaéety and driver education, is substéntially' less
compelling than the state interests of preventing driving under
the influence of alcohol, drug interdiction and detection of
illegal aliens, advanced iﬁ other roadblock cases; and the state
presented_no empirical evidence below supporting the effectiveness
of a roadblock in advancing vehicle safety and driver education.

My view of the appropriate application of the Bxggn balancing
test and State v. Jones to the present cése follows.

g . £ T c {th Individual Libert

The facts of this case require that we first focus on the
third of the E:an considerations, the severity of this
roadblock's interference with individual liberty. :The central
consideration in this prong of the Brown balancing test is whether
the written directives given the police officers carrying out the
instant roadblock satisfy constitutional requirements for neut:al
criteria limiting police discretion. Delaware v, Prouse, 440 U.S.
648, 99 s. Ct. 1391 (1979).

Roadblocks interfere with a citizen's liberty to drive an
automobile freely and in privacy. As described by Justice White
in Prouse:

An individual operating or traveling in an automobile

does not lose all reasonable expectation of privacy

simply because the. automobile and its use are subject to
government regulation. Automobile travel is a basic,
pervasive, and often necessary mode of transportation to

and from one's home, workplace and leisure activities.
Many people spend more hours each day traveling in cars

16
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than walking on the streets. Undoubtedly, many find a
greater sense of security and privacy in traveling in an
automobile than they do in exposing themselves by
pedestrian or other modes of travel. Were the individual
subject to unfettered governmental intrusion every time
he entered an automobile, the security guaranteed by the
Fourth Amendment would be seriously circumscribed.

Id., 440 U.S. at 662-663, 99 S. Ct. at 1400-1401. Recognizing
our society's 'al_)horrence of goverhment's " intrusion on an
individual's freedom of movement, Justice Brennan described a

roadblock as "a dragnet-like proce_g:mre' offensive to the

sengibilities of freé citizens." Martinez-Fuerte, 428 U.S. at

571, 96 S. Ct. at 3089 (Brennan, J., dissenting). And others

have observed that roadblocks and similar "displays of police

.power ‘are the hallmark of authoritarian ‘regimes' in other

countries." Nadine Strossen, The Fourth Amendment in the
Intrugive Alternative Analvsis, 63 N.Y.U. L. Rev. 1173, 1197 n.
116 (1988), gquoting Jacobs and Strossen, Mass Investigations

Czi.timauf_nmnk_n:inng_m_adb_lp_qlsa 18 U.C. pavis L. Rev. 595

(1985).
The United States and Florida Supreme Courts both find that

the degree of intrusion on liberty imposed by a roadblock is
related to the amount of discretion possessed by the police
officers carrying out the roadblock. In recognition of the

"grave danger that . . . unreviewable discretion would be abused

by some officers in the field," Martinez-Fuerte, 428 U.S. at 559,

. | 17




96 S. Ct. at 3083, for a roadblock to survive constitutional
. scrutiny under the Fourth Amendment, the Court in Prouse required
either a factual basis for suspicion or the existence -of
objective standards governing the exercise of discretion. The
Prouse court stated:

The marginal contribution to roadway safety

possibly resulting from a system of spot checks

cannot justify subjecting every occupant of every

vehicle on the roads to a seizure -- limited in

magnitude compared to _other intrusions but

nonetheless constn.tut:.onally cognizable -- at the

unbridled discretion of law enforcement officials.

" To insist neither upon an appropriate factual basis

for suspicion directed at a particular automobile

nor upon some other substantial and objective

standard or rule to govern the exercise of

discretion 'would invite intrusions upon

constitutionally guaranteed .rights based on noth:.ng

more substantial than inarticulate hunches. . . .
. Terrv v. Ohio, 392 U.8., at 22, 88 8. Ct., at 1880. )

. Prouse, 440 U.S. at 661, 99 S. Ct. at 1400,

As the majority opinion recognizes, the Florida Supremé
Court in s;ggg v, dJopnes, supra, required law enforcement
officials conducting a sobriety roadblock ﬁo minimize -the
discretion of field '.officers by issuing in advance written
-uniform guidelines covering the detailed procedures. to be used in
the roadblock. As described in State v. Joneg, the police
blocked all northbound lanes of a roadway thereby requ_i:;ing all
traffic to funnel into one lane and to pass an officer stationed
on the roadway. The officer had instructions to stop and divert
every fifth automobile during heavy traffic and every third

automobile during 1light traffic. Jones' car was stopped and

o 16
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diverted and, Jones thereafter failed several field sobriety
tests. Following his arrest, Jones filed a pretrial motion to
suppress all evidence obtained as a result of the allegedly
illegal seizure. The trial court denied the motion. Jones
entered a plea of nolo contendere, specially reserving the right
to appeal the denial of the suppression motion. Johes appealed
to the circuit court, which éffirmed. his conviction. Oon
certiorari, the Second District Court of Aappeal quashed the
circuit.court's affirmance and reversed the conviction, ruling
that roadblock violated Jones' Fourth Amendment right to be free
from an unreasonable search and seizure. In addition, the
district court certified the follqwing queation as being one of
great public interest:
Can a warrantless tempbrary roadblock which 1is
established to apprehend persons driving while under the
influence of alcohol and which stops automobiles without
any articulable suspicion of illegal activity produce
constitutionally permissible arrests?
Joneg v, State, 459 So. 24 1068, 1081 (Fla. 24 DCA 1984).
Although answering the certified question' in the

affirmative, the Supreme Court in State v, Jones approved the

opinion of the district court because:

{tlhe record in this case requires us to rule that the
state failed to prove that the City of Tampa roadblock
procedure met the balancing test in Brown and therefore
violates the requirements of the fourth amendment to the
United States Constitution.




483 So. 24 at 439. TIn reachiﬁb this holding, the court engaged

(. in an extensive analysis of the criteria used by other courts to
determine "whether a given roadblock satisfies the constitution.w
Id. at 437, The court then summarized its conclusions as
follows:

Paramount -among all other considerations, the fourth.
amendment requires that all seizures be based on either:
(1) specific evidence of an existing wviolation; (2) a
showing that reasonable legislative or administrative
inspection standards are met; oxr (3) a showing that
officers carry out the search pursuant to a plan
embodying specific neutral criteria which 1limit the
conduct of the individual officers. Because DUI
roadblocks involve seizures made without any articulable
suspicion of illegal activity, most states examining this
issue have ruled that guch roadblocks stand or fall based
the field. Courts requiring such a neutral plan do so
out of a fear that unbridled discretion in the field
invites abuse.

. Id, at 438 (citations omitted; emphasis added).

Based on these criteria, the State v. Joneg court held that
detailed writi:en guidelines governing the officers in the field
are mandated for a roadblock to satisfy Fourth Amenément
requirements, stating:

We . . . find that it is essential that a written set"of
uniform guidelines be issued before a roadblock can be
utilized.

Law enforcement officials must conduct: sobriety
checkpoints so as to minimize the discretion of field
officers, thereby restricting the potential intrusion .
into the public's constitutional 1liberties. Written
quidelines should cover in detail the procedures i
field officers are to follow at the roadblock. _Ideally,
these quidelines should set out with reasonable
ificid T r reqardin he selection £
vehi ntion hniques, du sgignments nd_the
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ion vehi .
5-. Id. (citations omitted; emphasis added).

In affirming the trial court in the instant case, the

majority opinion alternatively, first, finds that the

documentation used by the police officials below satisfied the
Js_tga,_t;,e-h_\_r,__slcmf.:f.a‘x:equi'me'.:ruamt: for written guidelines; and, second,
concludes that the written guidelines requirement in State v,
Jones is no longer viable. I respectfully submit that both of
these conclusions are in error. |
With respect to whether the written documentation below
complied with ﬁhe Jonesg fequirements for written guidelines, T
must conclude after reviewing the record that the limited written
instructions issued to the police .officers implementing the
. roadblock below are clearly insufficient under Joneg. Here, the
sheriff's office issﬁed an operational order that covered all
safety check deployments generally. The operational order,
however, did not contain guidelines restricting the discretion of
the fiel@ officers, but required that specific, restrictive
procedures be adopted in a "direct'et'i patrol wérksheet" prior to
establishing a roadblock. The operational order required that
the directed patrol worksheet set forth various detailed

procedures, jncluding the following:

In the event a safety check deployment is utilized, the
following procedures shall apply:




}.. _The supervisor of Ehe proposed operation shall
initiate a Directed Patrol Worksheet (P-883), showing
themselves as the tactical leader of said operation; and

./i‘

2. The supervisor completing the Directed Patrol

Worksheet should be aware that the _safety check
i h

eliminate the discretion of the officers in the field.
i h ntain th

llowi i in in_the "D ription of rategy"

i
L4 - L] s
section in apn effort to accomplish thig:
:

a. Procedures regarding the selection of vehicles
(i.e., officers will check every third vehicle or
every fifth vehicle, etc.);

b. Detention Techniques - Officers shall have the
driver pull over, out of traffic for safety reasons
and conduct the appropriate investigation; and :
c. Duty Assignments - 2All officers involved should
have specific duty assignments while conducting the
safety check deployment and these should be noted
on the worksheet. (Emphasis added).

. Obviously, the operational order intended the directed patrol
worksheet to be prepared with an eye towards compliance with State
v, Jones, since it requires that the worksheet's written
procedures to "eliminate discretion of the officers in the field.®
In the present case, however, the very limited instructions
spelled out in the directed patrol worksheet fail to satisfy not
only the express requirements of the sheriff's operational order,
but the requirements of State v. Jones as well. The entire text
of the instructions governing the roadblock in the instant case o

are set forth under "strategy" in the directed patrol worksheet,

as follows:
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Stop motorists on Mandarin Road for a traffic safety

check. Have a motorcycle with radar on each end of the

check to monitor speed.

Perhaps most critical to the State v. Jones analysis in this
case is the fact that the worksheet fails to specify any written
vehicle selection procedures to govern the officers in the field.

For example, the limited written "strategy" contains no indication

whether the officers were to stop all motorists, or only one in

three or one in five vehicles, or were to. use gsome other selection

criteria. Further, the written i.nstrucf:ions set forth no duty
assignments, no detention techniques, and no procedures for
disposition of vehicles, contrary to the express requirements of
State v. Jones, 483 So. 24 at 438. Although, as noted by the
majority opinion in the present case, the supreme court indiéé.t_ed
that tb.é State v. Jones requirements were not ineiastic (". -. .
if the guidelines.fail to cover each of these matters they need
not necessarily fail. Rather, courts should view each set of
guidelines as a whole when determining the plan's sufficiency."
Id.)., the constitutional sufficiency of written procedures should

be determined based upon the extent to which the procedures serve

‘as "neutral criteria governing the officers in the field," id..

and "minimize the discretion of the field officer." Id. Not only
does this directed patrol worksheet contain none of the procedures
specified in State v. dJones, but it sets forth no governing
procedures whatsoever. Clearly, it cannot reasonably be seen as

a limitation on police discretion. In addition, although
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additional oral instructions\were given in the field, those

. instructions werel similar to the oral instructions to stop every
fifth vehicle found inadequate in State v, Jones, id. at 435, - .
Moreover, even if officers carrying out the instant roadblock were

instructed orally to stop every car, that instruction was neifher

reduced to writing nor uniformly obeyed, since the record reflects
that officers on the scene used unbridied discretion to wave cars
through the roadblock unchecked. In my opinion, the lack of any
reaspnably specific writ;en guidelineé to 1limit the - field
officer's discretion in this roadﬁlock renders Campbell's stop
fatally defective under the Fourth Amendment to the United States
Constitution and .Ajticle I, section 12  of the Florida
Constitution. State v. Jones, id, at 438. |

. With respect to the continuing viability of the State v,
Jopes requirement for written guidelines, as I read the majority
opinion in the present case, the majority concludes that State V.
‘Joneg is no longer viable because: (i) State v, Jones applied law
in effect prior to the effective date of the_1983 amendment to
Article I, section 12 of the Florida Coﬁstitution; (ii) the 1983
amendment required Florida courts to interpret Article I, section
12 "in conformity with the Fourth Amendment to thé United States
Constitution, as interpreted by the United States Supreme Court;"
and (iii) the United States Supreme Court has not specifically

indicated that written standards for a roadblock are necessary.

However, the fact that State v, Jones applies the pre-1983 version
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o'f Article I, section 12vof t\he Florida Constitution does not
vitiate the State v. Jones holding. By ité own words, the
decision in State v, Jones "rests solely on the federal
constitution," 483 So. 2d at 435 n. 1, as would have been required
by the 1983 amendment to Article I, sectioﬁ 12. As a result, in
my opinion, State v, Jones remains the law of Florida even after
the 1983 amendment.

This reading of State v, Joneg has been adopted by the Fourth
District Court of Appeal in W, 629 So. 2d 1020
(Fla. 4th DCA 1993). In H@;j;_ﬁ_ﬂglﬂ, thé district court, _reve;rsing
the denial of a. suppression motion-in a sobriéty roadblock case,
held that "[tlhe absence of specific written guidelines renders

the roadblock operation fatally defective under State v. Jones."

.I_d_._ at 1021. Although the majority opinion here attempts to

distinguish Hartfield because the evidence there did not establish
that any of the operating procedures used for the roadblock were
in written form, to the extent tﬁe majority opinibn in the present
case concludes that' the State v, Jones requiremént of detailed

written guidelines is no longer viable, it nevertheless directly

conflicts with Hartsfield.

Further, I believe that the majority opinion is mistaken when

it concludes. that written guidelines are not required by Fourth

Amendment law as established by the United States Supreme Court.

In Michigan Department of State Police v. Sitz, supra, in which

the Court upheld the constitutionality of Michigan's use of
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sobriety checkpoints, the Cc;urt was considering a sobriety
checkpoint established  under detailed statewide written
guidelines. The Michigan Legislature established a drunk driving
task force which was operated under the direction of the Michigan
Department of State Police. This task force recommended the
implementation of sobriety checkpoints on public highways as one
method of combating alcohol-related traffic accidentﬁs. Based on
the task force's recommendation, the Michigan governor then

directed the State Police to implement a sobriety checkpoint

program. Sitz v, Department of State Police, 429 N.W.24 180, 1181

(Mich. Ct. App. 1988). The U.S. Supreme Court described the
program and resulting guidelines as follows:

Petitioners, the Michigan Department of State Police and
its director, established a sobriety checkpoint pilot
program in early 1986. The director appointed a Sobriety
Checkpoint Advisory Committee comprising representatives
of the State Police force, local police forces, state
prosecutors, and the University of Michigan
Transportation Research Institute. Pursuant to its
charge, the advisory committee creatéd gquidelines setting
forth procedures governing checkpoint operations, site
selection, and publicity. '

Under the guidelines, checkpoints would be set up at
selected sites along state roads. All vehicles passing
through a checkpoint would be stopped and their drivers
briefly examined for signs of intoxication. In cases
where a checkpoint officer detected signs of
intoxication, the motorist would be directed to a
location out of the traffic flow where an officer would
check the motorist's driver's 1license and car
registration and, if warranted, conduct further sobrieéty
tests. Should the field tests and the officer's
observations suggest that the driver was intoxicated, an
arrest would be made. All other drivers would be
permitted to resume their journey immediately.
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Sitz, 496 U.S. at 447, 110 S. Ct. at 2483-2484.

"0 The Court never questioned the Michigan guidelines and, in
concluding that the g8itz “sobriety checkpoint is for
constitutional purposes indistinguishable from the checkpoint
stops we upheld in Martinez-Fuerte," the Court expressly relied
upon the fact that "[h]ere, checkpoints are selected pursuant to
the guidelines.” 496 U.S. at 453, 110 S. Ct. at 2487.
Accordingly, I read Sitz as implicitly recognizing that, for a DUI
or safety roadblock to be constitutional, the discrétion of the
field officers must be governed by written guidelines setting

_ fort_:h specific operatidnél and site selection procedures such as
those required by State v, Jones.
The courts of other states which have addressed the issue of

. whether written roadblock guidelines are required under the Fourth
Amendment afte;: ,S_i_czl, also have read the Sitz decision. as
requiring written gquidelines to 1limit the discretion of the
officers in the field.’ In fact, in Holt v, State, 887 S.W.2d 16
(Tex. Crim. App. 1994), the Texas Court of Criminé.l Appeals,
relying on-the significance of thé written guidelines in Sitz,

concluded not only that the guidelines must be in writing but also

3gee, e.g., State v. Sims, 808 P.2d 141 (Utah Ct. App. 1991):
State v, Larson, 485 N.W.2d 571 (Minn. Ct. App. 1992): Hagood v.

Town of Town Creek, 628 So. 24 1057 (Ala. Crim. App. 1993); Holt v,

State, 887 S.W.2d 16 (Tex. Crim. App. 1994). nv n nty,
743 P.2d 692 (Or. 1987), cited by the majority in the instant case,

pre-dates the Sitz decision by three years.
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must be statewide in application and enacted by a politically
‘. accountable governing body. Specifically, the Holt court held:

Because a governing body in Texas has not authorized a _ .

statewide procedure for DWI roadblocks, such roadblocks

are unreasonable and unconstitutional under the Fourth

Amendment of the U.S. Constitution unless and until a

politically accountable governing body sees fit to enact

constitutional guidelines regarding such roadblocks.
887 sS.W.2d4 at 15 (footnote omitted).

Gravity of Public Concern

As the majority opinion correctly'recognizes; the state has
a legitimate interest in .protec_:_:ing the health, safety, and
weifare of its citizens from unsafe motor vehicles.* Dﬁlﬁﬂﬁiﬁ_&L
Prouse, 440 U.S. at 658, 99 S. Ct. at 1398 ("We agree that the
States have a vital interest in ensuring ;. . vehicles are fit
for safe operation. . ."), .It is not enough, however, simply to
determine, as does the majority opinion, that the state is
pursuing a legitimate staté interest by the roadblock. Because
the Brown test is a b.atlancing test, which weighs the :;'elative
impbrtance of the state interest against the degree of intrusion
on the individual‘'s liberty and privacy created by the roadblock,

the importance of the governmental interest is also a central

consideration. As the advanced governmental interest becomes more

4the state argues and the majority opinion recognizes that
the roadblock here also sought to address complaints about speeding
in the area. Although it is obvious that a roadblock deters
speeding, since it requires vehicles to slow and stop, it is
equally obvious that the speeding concerns were addressed here
by the deployment of radar equipped units, which resulted in the
jissuance of the 49 speeding tickets, rather than by the roadblock.
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compelling, logically, under the balancing test, it will carry
more weight.

The common sense rationale for constitutionally allowing more
expansive searches under the Fourth Amendment in response to more
serious threats to public safety was explained by Justice Jackson
over 45 years ago:

[I]f we are to make judicial exceptions to the Fourth

Amendment . . ., it seems to me they should depend

somewhat upon the gravity of the offense. If we assume,

for example, that a child is kidnapped and the officers

throw a roadblock about the neighborhood and search every

outgoing car, it would be a drastic and undiscriminating

use of the search. The officers might be unable to show

probable cause for searching any particular car.

However, I should candidly strive hard to sustain such an

action, executed fairly and in good faith, because it

‘'might he reasonable to subject travelers to that
indignity if it was the only way to save .a threatened
life and detect a vicious crime. But I should not strain

to sustain such a roadblock and universal search to
salvage a few bottles of bourbon and catch a bootlegger.

Brinegar v. United States, 338 U.S. 160, 183, 69 8. Ct. 1302, 1314
(1949) (Jackson, J., dissenting). In other words, in employing the
Brown balancing test, sbme state interests may be more compelling
than others. Even though the Florida Legislature has recognized
a state interest in vehicle safety by adopting laws mandating
certain motor wvehicle equipment, sections 316.215-316.6105,
Florida Statutes (1993), and by authbrizing police oﬁficers to
stop and inspect a motor vehicle "upon reasonable cause to believe
that a vehicle is unsafe or not equipped as required 5y law,"
section 316.610(1), Florida Statutes (1993), the Legislature has

not concluded that the public's concern with vehicle safety is
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sufficiehtly grave to enact Spééific statutory authorization for _ .
. advancing the enforcement of motor vehicle safety and equipment
jaws through the use of police roadblocks.® Further, in 1981, the : :
Legislature repealed Florida's statewide system of mandatory motor
vehicle inspection and certification, Cch. 81-212, 1981 Fla. Laws
840, _repeéling‘ sections  325.11-325.33, Florida Statutes
(1979) [repealed] ; and, even while the safety inspection system was
in place, operation of an automobile without a valid inspection
sticker was only a "nonci'imir_xal violation." gState v, Webb., 335
So. 24 826, 827 (Fla. 19'76).. Thus, the state interest in
preventing drunk driving, upheld in g§itz as a “"grave and
legitimate" state interest, 496 U.S. at 451, 110 8. Ct. at 2485-
2486; in interdicting the flow of illegal drugs, upheld in
'.Qa.r_dxz.ell_m._ﬁta&e, 482 So. 24 512 (Fla. 1st DCA 1986); or in

detecting illegal aliens, ‘upheld in Martinez-Fuerte, 428 U.S8. at

562, 96 S. Ct. at 3085, all must be seen as more compelling

governmental interests than the state's interest in motor wvehicle

5Compare, . for example, New Je'rsey where, in addition to
annual inspections, the legislature, has specifically mandated
roadblocks for the inspection of motor vehicles:

The director shall conduct random roadside examinations

of motor vehicles required to be inspected in’ this : —
State to provide a continuous monitoring of motorx

vehicles. Each year at least 1% of the total number of

motor vehicles registered in the State shall be inspected

by roadside examination teams under the supervision of

the director. '

N.J. Stat. Ann. § 39:8-2.
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safety or in general educatioﬁ of the driving public advanced
‘. here, given the Legislature's minimal requlation of this matter.-
This conclusion is significant when a court, as here, is required - y
to measure. the reasonableness of the Fourth Amendment seizure,
because a less compelling state interest will only support a less
intrusive interference with liberty. gJitz, 496 U.S. at 451-452,
110 8. Ct. at 2485-86.
‘In its Brown ba;ancing analysis, the majority opinion does
not focus on the effectiveness of the roadblock in advancing the
identified state interests. In Sitz, the Supreme Court defined = -
the judicial role in reviewing this Brown balancing factor as
determining "the degree to which the seizure advances tﬁe puﬁlic
@:oterest.t Brown., 443 u.s. at 51, 99 5. Ct. at 2640. The Sitz
court expressly excluded reviewing courts from a consideration of
whéther the seizure is the most reasonable available law
enforcement technique to address the public interest. As the

Court stated:

. « . [flor purposes of Fourth Amendment analysis, the

choice among such reasonable alternatives remains with

the governmental officials who have a wunique

understanding of, and a responsibility for, 1limited

public resources, including a finite number of police '
officers. . ' . —

Sitz, 496 U.S. at 453-454, 110 S. Ct. at 2487.

8itz did ratify, however, the type of effectiveness or

- productivity analysis used in Delaware v, Prouge. I4. In
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Prouse, the Court determined tv:\hat there must be some empirical
é. showing that the asserted state purpose will be served. The
prouge Court concluded that spot checks of driver's licenses and _ .
vehicular registrations initiated without suspicion at the |
discretion of the officer in the field was not sufficiently
productive of the state interests to justify the intrusion. The
Court analyzed the effectiveness of the roadblock and discussed
the need for empirical data, as follows:

The foremost method of enforcing traffic and vehicle
safety regulations . . . is acting upon observed
violations. Vehicle stops for traffic violations occux
countless times each day; and on these occasions,
licenses and registration papers are subject to
inspection and drivers without them will be ascertained.
Furthermore, drivers without licenses are presumably the
less safe drivers whose propensities may well exhibit
themselves. Absent some empirical data to the contrary,

_ it must be assumed that finding an unlicensed driver

. among those who commit traffic violations is a much more
likely event than £inding an unlicensed driver by
choosing randomly from the entire universe of drivers.
If this were not so, licensing of drivers would hardly be
an effective means of promoting roadway safety. It seems
common sense that the percentage of all drivers on the
road who are driving without a license is very small and
that the number of licensed drivers who will be stopped
in order to find one unlicensed operator will be large
indeed. The contribution to highway safety made by
discretionary stops selected from among drivers generally
will therefore be marginal at best. .

440 U.S. at 659-660, 99 8. Ct. at 1399.
Below, there was no attempt by the state to show by empirical -
data that roadblocks, such-as the roadblock used here, are an

effective and productive means of increasing motor vehicle safety

® |
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and educating the driving public.‘ In the absence of such

‘New Jersev v, Kadelak, 610 A. 2d 916 (N.J. Super. Ct. App.
Div. 1992), affirmed after remand, 655 A. 2d 461 (N.J. Super.
Ct. App. Div. 1995), provides an example of the importance of
empirical data in establishing the effectiveness of the roadblock
in advancing the state's interest. In Kadelak, which involved an
appeal in a driving-while-intoxicated case of a denial of the
defendant's motion to suppress based upon the contention that the
roadside safety check in which he was stopped violated his Fourth
Amendment rights, the New Jersey appellate court concluded that
the record contained no empirical data to assist the court in
making the balancing test and reversed and remanded for further
proceedings. The court stated:

[(Tlhe only evidence submitted by the State before the
Municipal court was the testimony of Patrolman Mains
who ‘was really unsure of the procedure leading up to
the roadblock. No evidence was offered in support of
the reasons for random roadside inspections except for
the existence of legislative authority. Further, no
empirical data was submitted to assist in examining the
balance between the intrusion on individual rights
against the promotion of some legitimate governmental
interest; for example, the frequency of vehicles which
have passed inspection at a state facility but have
-been found, on roadside inspection, to have developed
defects; or wehicles which have passed inspection at a
private facility notw1thstand1ng defects found on
roadside 1nspect10ns.

We recognize that highway safety is certainly a matter
of extreme importance to the public and may warrant
this minimal intrusion upon the travelling public's
right to be let alone. On the other hand, we can
envision a motorist who has just had his vehicle
inspected after a long wait, with the current
inspection sticker displayed on its windshield, on his
way to an important appointment, not displaying any
evidence of any equipment violations and being stopped
simply because he is the fifth car in a line of
traffic. Should he be subjected to this intrusion upon
his reasonable expectation of privacy . . . . We
conclude that the record in this case is insufficient
to properly address this important issue and therefore
reverse the determination of the Law Division and
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empirical evidence, it would seem impossible to determine the

o™ . . . ,
{ '.% effectiveness of this roadblock in advancing the asserted state

interests or to give this prong of the Brown test any weight in
this case.

In summary, because the guidelines governing the roadblock
in the present- case fail to comply with the State v. Jopnes
réquirements of discretion-limiting written guidelines covering
"in detail the procedures which field officers are to follow at
the roadblock," 483 So. 2d at 438, because the gravity of the
state interests sought to be advanced by the roadblock will

support only the most minimal interference with liberty (even if

strict State v, Jones written guidelines had existed), and because

the state failed to support with any empirical evidence the

-_.effe.ctiveness of the roadblock in advancing those asserted state

interests, I conclude that the state failed to establish that the

roadblock procedures satisfied the Brown balancing test. BAs a
result, I believe that the roadblock in the present case was an
unreasonéble search and seizure under the Fourth Amendment and,

accordingly, we are constrained to reverse Campbell's conviction.

remand the matter to that court for reconsideration.

610 A. 2d at 924, 925. On remand, the state presented

empirical evidence supporting the reasons for and effectiveness

of the New Jersey roadblock inspection in promoting motor

vehicle safety. ~Based on such evidence, the trial court and

appellate court upheld the constitutionality of the roadblock.
v, K k, 655 A. 24 461.
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