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REVISED OPINION 

WELLS, J. 
We have for review Bodek v. Gullivcr 

Academv. Inc,, 659 So. 2d 354 (Fla. 3d DCA 
1999, which exprcssly and directly conflicts 
with the opinion in Gilbert v. K-Mart Cop,, 
664 So, 2d 335 (Fla, 1st DCA 1995). We 
have jurisdiction. Art. V, 9 3(b)(3), Fla. 
Const. 

The Bodeks, both as individuals and on 
behalf of- their son, sued Gulliver Academy in 
tort. Gulliver Academy thereafter served an 
offer of judgment on the plaintiffs pursuant to 
section 768.79, Florida Statutes (Supp. 1990), 
which the plaintiffs rejected. After a trial was 
hcld, the jury returned a verdict in f-avor of 

Gulliver Acadcmy. On April 13, 1994, the 
Bodeks filed a motion for new trial and lor 
judgment notwithstanding the verdict. On 
April 19, 1994, the trial court entered final 
judgment in favor or Gulliver Academy but 
reserved jurisdiction to consider a motion for 
attorney fces and costs. On June 8, 1994, 
Gulliver Academy filcd its motion for attorney 
fees and costs pursuant to scction 768.79. On 
Octobcr 31, 1994, the trial court dcnicd the 
Bodeks’ motion for new trial and for judgrncnt 
notwithstanding the verdict. On November 2, 
1994, the trial court granted the defendant’s 
motion for attorney fees and costs. 

On appeal, the Third District reversed thc 
award of attorney fees and costs. Bodek v. 
Gulliver A c a d e w  ,659 So. 2d 354 (Fla. 
3d DCA 1995). The court concludcd that the 
express language of section 768.79(6) required 
the motion [or attorncy fees to be filed within 
thirty days after the entry of judgment. a 
Since the motion for fees was filed more than 
thirty days after the judgment was entered, the 
court reversed thc order awarding fees. The 
district c o d  found that the trial court’s 
rcservation of jurisdiction could not insulate 
the defendant from strict adherencc to the 
statute. a 

The First District reached a contrary rcsult 
in Gilbert v. K-Mart Corp, , 664 So. 2d 335 
(Fla. 1st DCA 1995), in which the trial court, 
as did the trial court in this case, exprcssly 
reserved jurisdiction over the determination of 
costs and attorney fees in the final judgment. 
19, at 337. In Gilbcrt, the jury returncd a 



verdict on the plaintiffs behalf on May 1, 
1991. OnMay 10,1991, the defendant moved 
for a new trial or remittur. On May 13, 1991, 
thc trial court signed the final judgment, and it 
was recorded on May 15, 1991. On June 20, 
1991, the plaintiff filcd a motion for costs and 
attorney fecs pursuant to section 45.06 1(2), 
Florida Statutes (1 987). The trial court denied 
the motion for attorney fees, finding that the 
motion was untimely and that therefore the 
trial court lacked jurisdiction to rule on the 
motion. On appeal, the First District 
interpreted section 45.061(2),' a statute which 
was closcly rclated to section 768.79,2 and 
reversed, finding that pursuant to scction 
45.061(2), the thirty-day time limit to file a 
motion for attomcy fccs was not jurisdictional. 
Rather, the district coufl fbund the reservation 
of jurisdiction an indication by the trial court 
of further proceedings on the issue that 
sufficiently allowcd thc court to receive and 
consider such a motion filcd within a 
reasonablc time after the court resolved the 
pending posttrial motion for new trial. Irl, at 
339. Additionally, the district court found that 
the time limits of the statute were proccdural. 
Consequently, the district court concluded that 
Florida Rulc of Civil Procedure 1.090(b) 
allowed the trial court to permit a latc-filed 
motion upon showing of excusable neglect and 

'The legislature repealed section 45.06 I with 
respect to causes of actions accruing after October 1, 
1990. Ch. 90-1 19, 5 22, Laws of Fla. 

2As we noted in m s  v. Corn bs, 608 So. 2d 1, 
2 (Fla. 1992), an interpretation of section 45.601 cannot 
be made without considering the interplay of that statute 
with section 768.79. But 4 Dade Co untv 
v. Jones Ro  atvard. In c ,  611 So. 2d 512 (Fla. 1993) 
(finding that the applicable version of section 768.79 is 
the version in effect at the time the cause of action 
accrues, while the applicable version of section 
45.061(2) is the version in effect at the time the offer was 
unreasonably rejected). 

where no prejudice was shown from the late 
filing. 

This conflict again brings us to an issue 
concerning a time period in these offer-of- 
judgment statutes. Section 768.79(6), Florida 
Statutes (1991), provides that the court shall 
determine the propricty of an award of fccs 
"[u]pon motion made by the offcror within 30 
davs after the entry of judgm ent or after 
voluntary or involuntary dismissal." 
(Emphasis added.) Similarly, section 
45.061(2), Florida Statutes (1987), providcs 
for this determination "upon a motion by the 
offeror within 30 days after the entry of 
judment." (Emphasis added.) 

This Court has previously confronted 
questions concerning the propcr interpretation 
of these offer-of-judgment statutes. &, u, 
Kncalinp v, Puleo, 675 So. 2d 593 (Fla. 1996); 
TGI Friday's. Ins;. v, Dvorak, 663 So. 2d 606 
(Fla. 1995); Tinmons v. Combs, 608 So. 2d 1 
(Fla. 1992); Leapai v. Milton, 595 So. 2d 12 
(Fla. 1992). In each of these cases, wc 
recognizcd that the Florida Rules of Civil 
Procedure controllcd the procedural elcrncnts 
of the statutes. see. e,L, Timmong (adopting 
procedural portions of section 768.79 as Rule 
of Civil Procedure 1.442). Specifically, in 
Knealing, we found that section 44.102, 
Florida Statutes (1 993), which only altercd the 
time limits for making an offer of judgment, 
was a procedural statute that intruded on this 
Court's rulemaking authority. Kncaling, 675 
So. 2d at 596. 

In accord with this analysis, we agrec with 
the First District in Gilbert and hold that the 
time periods in these statutes are procedural 
and arc governed by the Florida Rules of Civil 
Procedure. Consequently, wc hold that these 
periods may be enlargcd under Florida Rule of 
Civil Procedure l.O9O(b). See Gilbert, 664 So. 
2d at 339. This rule allows a court to enlarge 
a time period prescribed by the rulcs for cause 
shown (1) with or without notice if the request 
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is made before the expiration of the period 
originally prescribed, or (2) subjcct to limited 
cxccptions, with noticc upon motion madc 
aRer the expiration of the period if the failure 
to act was thc result of excusable n e g l e ~ t . ~  

In both Bodek and Gilbert, when each trial 
court entered final judgment, the court 
reserved jurisdiction to entertain a motion for 
attorney fees and costs. This reservation of 
jurisdiction allowed thc trial court to consider 
further proceedings on the issue of attorney 
fees even though the motion for fees was filed 
more than thirty days after the entry of 
judgment. We find that a reservation of 
jurisdiction in a final judgment is procedurally 
an enlargcrnent of time under rule 1.090(b), 
which may allow a party to file late a motion 
for attorney fees. Any other interpretation 
would make the trial court’s reservation in the 
final judgment not only a nullity but a 

3This rule provides: 

(b) Enlargement. When an 
act is required or allowed to be done 
at or within a specified time by order 
of the court, by these rules, or by 
notice given thereunder, for cause 
shown the court at any time in its 
discretion (I)  with or without notice, 
may order the period enlarged if 
request therefor is made before the 
expiration of the period originally 
prescribed or as extended by a 
previous order, or (2) upon motion 
made and notice after the expiration of 
the specified period, may permit the 
act to be done when failure to act was 
the result of excusable neglect, but it 
may not extend the time for making a 
motion for new trial, for rehearing, or 
to alter or amend a judgment; making 
a motion for relief from ajudgment 
under rule 1.540(b); taking an appeal 
or filing a petition for certiorari; or 
making a motion for directed verdict. 

procedural trap. 
We further find that under rule l.O90(b), 

thcre does not need to be a showing that the 
failurc to act within the time periods was the 
product of excusable neglect in order to 
enlarge the time period under thc rule if the 
date of the entry of fmal judgment is within the 
time requirements of the rulc. For instance, in 
both this case and Gilbert, the trial court 
rcscrvcd jurisdiction before the thirty-day 
period expired. As a result, this timely made 
reservation of jurisdiction was an enlargement 
of time pursuant to rule 1.090(b)(l), and no 
showing of excusable neglect was required. 
Consequently, we quash Bodek and approve 
Gilbert to the extent the district court 
recognized that the time limits 01 the offer-of- 
judgment statute were procedural and could be 
enlarged under rule 1.090(b). However, we 
disapprove Gilbert to the extent that it 
indicatcs that thc trial court must find 
excusable neglect in order to extend the time 
for filing a motion for attorney fees through a 
reservation of jurisdiction in a final judgment. 
Excusablc ncglcct is only a necessary finding if 
the reservation of jurisdiction occurs aftcr thc 
thirty-day time req~irement.~ 

Moreover, we note that we recently 
adopted a new rule of procedure to govern 
section 768.79. &g In re Amendments to 
Florida Rules of Civil Procedure, 682 So. 2d 
105, 124-25 (Fla. 1996). As reviscd in 1996, 
Florida Rule of Civil Procedure 1,442(g) 
states: 

(g) Sanctions. Any party 
seeking sanctions pursuant to 
applicable Florida law, based on 
the failure of the proposal’s 
recipient to acccpt a proposal, shall 

4 ~ n  -O~S v. Combs, 608 So. 2d 1 (Fla. 1992), 
we adopted the procedural portions of section 768.79 as 
Florida Rule of Civil Procedure 1.442. 
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do so by service of an appropriate 
motion within 30 days aftcr the 
entry of judgment in a nonjury 
action, the return of the verdict in 
a jury action, or the entry of a 
voluntary or involuntary dismissal. 

This rule differs from the language o l  the 
statute: "Upon motion madc by the offeror 
within 30 days aftcr the cntry o f j d g m  ent or 
after voluntary or involuntary dismissal . . . ." 
$ 768.79(6)(a), Fla. Stat. (1 995) (emphasis 
added), because the rule now dilferentiates thc 
times for serving the motion in jury and 
nonjury actions. Since these time requirements 
are procedural, the rule prcvails where it 
differs from the statute. Neverlheless, we notc 
that under the new rule, there could be a 
reservation of jurisdiction in a final judgment 
cntcred on a jury verdict which would not be 
timely if the final judgment was not entered 
within thirty days of the jury verdict. In that 
situation, thc party would have to show 
cxcusable ncglcct undcr rule l.O90(b)(2). 

By approving this procedurc, wc allow 
decisions on attorney lees to proceed in a 
manner consistent with judicial efficiency and 
economy. Issues related to setting of fees 
under section 768.79 arc not filly adjudicated 
until the disposal of posttrial motions. 
Therefore, the trial court should havc the 
discretion to extend the time for filing the 
motions by reserving jurisdiction in thc final 
judgment. However, the trial court should not 
allow the posttrial motion period to cxtend an 
unreasonable length of time. Motions lor 
attorney fees should be ruled upon at the time 
the trial court rules upon its posttrial motions 
including motions for new trials and motions 
for judgments notwithstanding the vcrdict. Of 
course, absent a reservation of jurisdiction, a 
motion for attorney fees based upon the 
statutes must be filed within thirty days as 

provided in the rule? or the entitlement to 
attorney fees on the basis set forth in scction 
768.79 is waived unless there is a basis for 
relief under rule l.O9O(b)(2). 

We quash the decision under review and 
remand this case to the district court for 
further proceedings which shall be consistent 
with this opinion. We approve Gilbert to the 
extent that it is consistent with this analysis. 

Tt is so ordered, 

OVERTON, SHAW, GRIMES, HARDTNG 
and ANSTEAD, JJ., concur. 

NOT FINAL UNTIL TIME EXPlRES TO 
FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 

Application for Review of the Decision of the 
District Court of Appeal - Direct Conflict of 
Decisions 
Third District - Case No. 95-38 

(Dade County) 

Harold C. Knecht, Jr. olKnecht & Knecht, 
Coral Gables, Florida, 

for Petitioner 

Charles B. Patrick, Miami, Florida; and James 
C. Blecke of Deutsch & Blumberg, P.A., 
Miami, Florida, 

for Respondents 

'As noted previously, our new rule of procedure 
differs fiom the wording of the statute. &g Fla. R. Civ. 
P. 1.442(g) (motion must be filed within thirty days after 
the entry ofjudgment in a nonjury action, the return of the 
verdict in a jury action, or the entry of a voluntary or 
involuntary dismissal). 
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