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PRELI M NARY STATEMENT

Respondent ~was the prosecution and Petitioner was the
defendant in the Crimnal Division of the Circuit Court of the
Fifteenth Judicial Crcuit, in and for Palm Beach County, Florida.

In this brief, the parties wll be referred to as they appear
before this Court.

The following synmbols wll be used:

R = Record on Appeal
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STATEMENT OF THE CASE

Respondent accepts Petitioner's Statement of the Case.

STATEMENT OF THE FACTS

Respondent accepts Petitioner's Statement of the Facts for
purposes of this appeal subject to the follow ng additions:

Sheron Grewal testified at trial that at approximately 9-9:30
PM, two black nmen canme into the store. One stood by the corner
while the other came up to the counter and bought cigarettes and
soda. (R 348-349) The man who stood in the corner tried to hide
his face. (R 349) One of those nmen was famliar to Ms. Grewal.
(R 349) The man who cane to the counter that night was very dark,
had no facial hair, had a medium build, and wore trousers and a T-
shirt. (R 352-353) The other man was a black nale, not dark,
medi um build, and was wearing light-colored trousers and shirt, a
basebal | hat, and an off-white colored jacket. (R 355-356, 394-
395) Ms. Grewal had seen that person before in the store. (R
356) After the two nen left the store, they |ooked around and
wal ked away. (R 358)

The Gewals started getting ready to close the store sonetine
before 10 P.M (R 358-359) M. Grewal started filling the beer
coolers and Ms. Grewal began sweeping up inside the store. (R

359) After Ms. Grewal finished sweeping inside the store, she
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went outside and began sweeping the drive-through. (R 359) Ms.
Grewal was by herself while sweeping the drive-through, and was
just comng up to the drive-through w ndow when a man cane up to
her and grabbed her shoul der. (R 359-361) Ms. Grewal was able to
look at him (R 361-362) Ms. @rewal recognized her assailant as
the man who had been in the store earlier; the one with the
basebal | cap who had stood in the corner while the other man bought
cigarettes. (R 362) Her assailant was wearing the sane clothes.
(R 362, 394)

The man grabbed Ms. Grewal. She told the man to |eave her
alone, and she struggl ed. (R 362-363, 395) The man then tried to
push her into the store. (R 363) Ms. @Grewal realized that he was
trying to get her to go into the store, and she tried to stay
outside in case soneone cane al ong. (R 363) The man held her wth
one hand and took out a gun with the other hand. (R 364) Ms.
Grewal resisted, so the man pressed the gun into her, (r 364, 396)
and told Ms. Grewal to "move." M. @Grewal heard Ms. QGrewal
talking to soneone outside, (R 365) so M. Grewal went to the door
to see who Ms. Grewal was talking to. (r 366) Wen M. Grewal
came to the door, the man shot M. gGrewal while still holding Ms.
Grewal. (R 366) After that, the man left. (R 368) Ms. @Grewal

testified that she got a good |look at the man's face. (R 369)
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Ms. Grewal identified Petitioner as the person who shot her
husband. (R 370) Ms. Grewal testified that she had seen himin
the store before, (R 370)

Ms. Grewal spoke with the police and gave them a description
of the man. (R 372) Later that same week, the police showed Ms.
Grewal some pictures. (R 373-374) The police came to Ms. Grewal
with pictures three or four times. (R 374) Many of those pictures
were those of Ms. Grewal’s custonmers. (R 375-376) Six or seven
weeks after the shooting, Ms. Grewal saw Petitioner again at the
store. (R 378) Petitioner came through the drive-through. (R
378) Petitioner was driving a |large, white, four-door car. (R
379) Petitioner | ooked the sane as he did on the night of the
shooting. (R 379) Ms. Grewal testified that when Petitioner went
through the drive-through, he would not |ook at her directly. (R
380) Ms. Grewal gave the police Petitioner's |icense tag number.
(R 381)

The police came approximately twenty mnutes later, but the
man had left by then. (R 381) Later, an officer came by the store
and showed Ms. @Grewal another photograph |ineup. (R 382) This
tim Ms. Grewal was able to pick out one of the photographs
identifying the suspect. (R 382) M's. Grewal picked the picture

wi thout any hesitation. (R 383)

-3-
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Ms. Grewal testified that she had seen the man in the store
before on several occasions. (R 384) Hi s appearance woul d change:
Ms. Grewal had seen Petitioner with a beard and wthout a beard.
(R 384-385) On the day Petitioner came through the drive-through,
he appeared to have a little beard. (R 385) Ms. Grewal was
certain Petitioner was the man who had shot her husband. (R 385)
During cross-examnation, Ms. @Grewal testified that the Gewals
would nornally close the store at 10 P.M (R 389) Ms. Grewal
testified that the Petitioner cane back to the store about 20-30
mnutes after the two nmen left the store. (R 390) The [lighting
was good in the area where Petitioner grabbed her. (R 391-393)
Ms. Grewal stated that when her husband came to see what was going
on outside, Petitioner said nothing to her husband. As soon as M.
Grewal came to the door, Petitioner shot her husband. (R 403) The
entire incident happened quickly, it mght have occurred in just a
few seconds. (R 403) Ms. Grewal testified that she had seen the
Petitioner cone to the store weeks after the shooting on nore than
one occasi on. (R 408) She would call the police, but they would
not be able to do anything. (R 408)

After the shooting, the police would show Ms. @Grewal pictures
al rost every week, but she was unable to find Petitioner's picture
amongst those shown to her by the police. (R 409) On redirect,

-4-
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Ms. Grewal testified that it had rained on the night of the
shooting, while the police were there. (R 412) It started
drizzling when the police arrived, and then it started to rain
heavi | y. (R 412) She also testified that when the Petitioner
stood by her, she was able to look at his face. (R 413)

Mohi nder Grewal, the shooting victim testified that he and

his wife were working at the store that night, on Novenber 18,

1991. It became very quiet after 9:30 P.M, and they were talking
about closing the store. Then two nmen cane into the store and
bought sonme soda and cigarettes. When the two nmen cane in,

sometinme after 9:30, M. Grewal was sitting down, reading a
newspaper. One man stood in the corner, and the other one wal ked

around and got sone cigarettes or soda. (R 417, 418, 441-442) Hi s

wife waited on the man at the counter, (R 417) M. Grewal had
never seen the two nen before that evening. (R 417) Ms. Grewal
usual ly does all of the counter work at the store. (R 418) M.

Grewal got a glance at the person standing in the corner near the
door and saw what he was wearing. (R 418) The man was wearing an
off-white color jacket, trousers, and a baseball cap. (R 418) M.
Grewal | ooked at the nmen as long as they were in the store. (R
419) Afterwards, M. Grewal started getting the cash register
ready for closing, and his wife went outside to sweep. (R 416)

=S~
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After the nmen left, they stood outside the store about 30-40
yards away, and |ooked back at the store. M. Grewal’'s wife said
t hey | ooked suspicious. M. Grewal said not to worry. (R 419,
443) M. Grewal then started taking care of the cash register, and
his w fe began sweeping outside. (R 420) M. Grewal renenbered
hearing his wi fe whispering sonething while she was outside. He
heard her struggling wth soneone, or else she was saying
sonet hi ng. He went out to see what was happening. (R 420, 443)
As soon as he went through the main door, he was shot. (R 421) He
saw a man grabbing his wife with one hand and as soon as M. Grewal
faced the man, the nman pointed the gun and shot M. Grewal. (R
421) M. Grewal stayed standing. (R 444)

M. Grewal gl anced at the man quickly. The only tine M.
Grewal had ever seen the man before was earlier that evening, when
the man cane into the store. (R 421, 445) This man had cone into
the store about 15-20 minutes earlier. (R 422) He was wearing the
same clothes as before. (R 422) M. Grewal got a brief |ook at
the man's face before M. @Grewal was shot. (R 422) The man was a
black male, about five feet, seven or eight inches tall, with a
|'ight conplexion. He had black, short hair, but he had a cap on.
He was clean shaven, and did not have any scars, narks or tattoos

that were noticeable. (R 422-423)
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When M. @Grewal cane to the door, the man was grabbing Ms.
Grewal wWith one hand. A second later, the man shot M. Grewal. (R
423) The man was very close to M. Grewal, approxi mately ten feet
away. (R 424) The man was outside the store by the main door.
M. Grewal was inside the store. (R 424) The parking lot was very
wel I Tit. (R 424) M. Grewal identified Petitioner as the person

who shot him (R 424) M. Grewal testified that as he came to the

door, the man put up his hand and raised the gun. (R 425) M.
Grewal heard the sound of a gunshot, and then felt something
bur ni ng. About half a mnute later he told his wife he'd been
shot, and to call 911. (R 426) The man ran off after the
shooting. M. Grewal was conscious for three or four mnutes and
then |ost consciousness. (R 426) He was in the hospital for ten

days. The bullet was left in M. Grewal’s chest because the bullet
was too close to his heart to have it renoved. (R 427) The police
brought some pictures for M. Grewal to look at after he got out of
the hospital. (R 434) They brought pictures three or four
different tinmes. (R 434-435) Vil e | ooking through those
pictures, M. Grewal recognized sonme of his custoners fromthe
store. (R 436) About six weeks after the shooting, the police
brought the last group of photographs which contained Petitioner's
picture. (R 436-437) M. Grewal identified Petitioner as the

-7-
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shooter. (R 438) M. Grewal had enough of a look at the shooter
the night of the shooting to remenber the man. (R 438) About six
or seven weeks after the shooting, M. Grewal saw the nman at the
store once or twce again. (R 438-439, 446) About seven weeks
after the shooting, the man cane through the drive-through. M.
Grewal agreed with his wife that this was the man. (R 439)  The
police had been called on several occasions because the Gewals
wanted to tell the police who had committed the shooting. (R 439)
The police were given a description of the man's car: a white,
four-door Chevrolet. The Gewals also got the car's license tag
number . (R 439, 446) M. Grewal testified that the picture of the
person he picked out of the folder was a picture of the person who
had shot him and was the same person M. Grewal had seen standing
in the corner of his store on the day of the shooting. (R 447)

Detective M chael Harrison testified inter alia, that he
arrived at the crime scene at 10:26 P.M, and that there was a very
heavy downpour of rain at the tine. (R 451-452) Harrison stated
that it had been raining for a while. (R 465)

Marsha Moore testified that she, Petitioner's uncle Gus Jones,
Petitioner, and Petitioner's girlfriend Iris Livingston, were all
together on the night of the shooting at Iris Livingston's house in

Dyson GCircle. (R 487-491) According to Ms. More, all four of
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them were in Iris'" house for a period of tine, and then they went
outside and talked. (R 492) According to Ms. More, no one |eft
during that period of time. (R 493) Petitioner was with them the
entire tine. (R 500) Ms. Moore testified that while the four of
t hem were outside, they heard two or three gunshots; everyone
ducked. (R 494, 498) M. Moore stated that during the previous
times she had been at Iris Livingston's honme with Gus Jones and
Petitioner, M, More had not heard any gunshots. (R 495) Mbore
left Livingston's home sonetime after 10 P.M (R 496) Petitioner
and Iris were still there when Mbore and Jones left. (R 496)
After leaving Iris' house, More and Jones drove by a store which
had many police cars and anbul ances around it. (R 497) Mbore got
to work around mdnight. (R 499) On cross-exanination, M. More
stated that she was not certain of the date that she and the others
got together at Iris' house. (Rs501) She knew it was sonetine in
Novenber 1991. (R501) During her deposition with the State, M.
More told the State that it was about a year previously from the
date of the deposition, February 1993. (R 501-502) Wien they rode
by the place where they saw all of the police, she thought it was
a pawn shop because there were bars on the w ndows. (R 502-503)
She also stated that she did not renmenmber if it had rained that

ni ght. (R 504) Ms. More stated that she had been over at Iris’

9.
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house with Petitioner and Gus Jones on other occasions in 1991. (R
516-517)

Iris Livingston, Petitioner's girlfriend, testified that on
Novenber 18, 1991, she was getting ready to go back to work. That
was the date she was supposed to go back to work, after having been
on leave for having surgery. (R 524) On Novenber 18, @us and
Marsha came over to visit at about six or seven in the evening. (R
525) Petitioner was there. (R 526) Between 7:30 and 10 P.M, the
four of them were outside talking. (R 526) At approximately 10
P.M, M. Livingston had to go inside to get ready for work. (R
527) According to Livingston, Petitioner never left the area to go
anywher e. (R 527) During the tine when they were outside, they
heard gunshots. (R 528) Ms. Livingston canme back outside about
10:40. (R 529) She never nmade it in to work because her car broke
down; Petitioner was with her. (R 529) M. Livington stated that
when she left to go to work, there were a lot of police at the
drive-through beer mart. (R 530) She lived close to the beer
mart. (R531) In the deposition given by M. Livingston, she said
that when she was up in her room dressing, she could not hear the
others outside because of the air conditioner. (R 538)  She was
not with Petitioner for those thirty mnutes when she was getting

ready for work. (R 538) The beer mart is wthin wal king distance

-10 -
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(a few blocks) from her hone. (R 539) It was not raining that
ni ght. (R 540)

Petitioner testified that he was wth Iris Livingston, his
Uncle Gus, and Marsha Moore on the night of the shooting. (R 567-
569) He heard gunshots between nine and ten that evening. (R 570,
582) It was not unusual to hear gunshots in that neighborhood. (R
580) Petitioner did not remember it raining that night. (R 580-
581) According to Petitioner, Mirsha and Gus were gone by the tine
Iris came downstairs after getting ready to go to work. (R 581)
@Qus Jones, Petitioner's uncle, testified that it did not rain the
entire time they were at Iris" honme that night. (R 602)

Deputy Tina Lane testified that there was a steady rain that
evening. (R617) It was raining at 10:15 P.M when she set up her
post near the store. (R 617) This was two blocks away from the
store. (R 618)

During cross-examination of the proffer of Dr. Brighanms
testimony, Brigham agreed that a survey done by Smth and Cassen
resulted in the findings that nost jurors already understand the

proposition of cross race identification. (R 90)
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OF ENT
PO NT ONE: This case should not be accepted for review by this
court Both the trial court and the Fourth District Court of

Appeal have held that this Court's decision in Johngon v. State,

438 So. 2d 774 (Fla. 1983), cert. denied, 465 U S. 1051, 104 S.C.
1329, 79 L.Ed.2d 724 (1984), is applicable in the instant case.
The Fourth District Court of Appeal has been unable to find fault
with this Court's opinion in Johnson, and has certified the
question in this case solely on the basis that a nunber of years
have passed since this Court decided Johnson. However, as Judge
Dell pointed out in his dissent, this Court has revisited this
issue in a case as recent as 1991. |f this Court should agree with
Petitioner's argument, this Court would be nmandating the usurpation
of a trial court's discretion in determ ning which evidence is
appropriate for the jury's consideration as well as the jury's role
in determning the credibility of witnesses at trial.

PONT TWO No error was created by the trial court's denial of
Petitioner's request for special jury instructions. The
instructions given adequately covered the issue raised.

PO NT THREE: The inposed sentence was proper since there were
two separate victims involved in each of the two separate counts.

Al though the habitual felony offender statute was applied, since

-12 -
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. the Florida Legislature has specifically allowed for nandatory
m ni mum sentences for the crinmes in counts one and two, consecutive

mandatory m ni mum sentences were proper.
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ARGUMENT
POINT ONE ( REPHRASED)
THE TRIAL COURT DID NOT ABUSE | TS DI SCRETI ON

N DENYI NG PETITIONER S USE OF AN EXPERT
WTNESS TO TESTIFY ON THE RELIABILITY OF
EYEW TNESSES.

Petitioner alleges that the lower court's reliance on

Johnson v. State, 438 So. 2d 774 (Fla. 1983), c¢ert. denied, 465

U.S. 1051, 104 s.ct. 1329, 79 L.EA.2d 724 (1984), is nisplaced
because neither Johnson nor any other Florida court has ever
squarely addressed this particular issue. Respondent continues to
maintain that this issue is not one of first inpression, and that
t his Honorable Court has already decided this issue before on
numer ous occasi ons.

The Fourth District Court of Appeal per curiam affirmed

Petitioner's conviction and sentence, relying on Johnson v, State,

438 So. 24 774, 777 (Fla. 1983), cert denied, 465 U. S 1051, 104

S.G. 1329, 79 L.Ed.2d 724 (1984); and Newton v State_ 603 So. 2d
558, 560 (Fla. 4th DCA 1992). The court held that

“Since Johnson controls the trial court and
this court, there is no question in our mnd
that the trial court ruled correctly on the
motion in limne and for the right reason.
Neverthel ess, we certify as a question of
gr eat public | mportance the fol | owi ng
questi on:

VWHEN THE SOLE ISSUE IN A CRIM NAL PROSECUTI ON
IS ONE OF IDENTITY AND THE SOLE | NCRI M NATI NG

-14 -
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EVIDENCE IS EYEW TNESS TESTI MONY, SHOULD THE
COURT ADM T EXPERT TESTI MONY UPON THE FACTORS
THAT AFFECT THE RELIABILITY OF EYEW TNESS
| DENTI FI CATI ON.

Wiile the nmmajority is aware that the suprene
court categorically rejected such testinmony in
Johnson, which was decided in 1983, the court
may want appellant's counsel, and amcus
curiae if permtted, to present the current
studies and decisions of other jurisdictions,

which over the [ast twel ve years have
devel oped into a large body of literature on
the subj ect testimony, and which were
presented to our court. (Footnote omitted.)

McMullen v, State, 660 so. 2d 340 (Fla. 4th DCA 1995).

Al t hough Judges dickstein, Farmer, and Dell all concurred

in

the per curiam affirmance of the Petitioner's conviction and

sentence on the basis of this Court's opinion in Johnson v. State

and its progeny, Judge Dell dissented as to the certification of
question of great public inportance to this Honorable Court.

. . , As | read the nmjority's opinion, its
basis for certification is grounded primarily
upon the passage of tinme since the suprene
court's opinion in Johnson v, State and not
upon any express disagreenent by ny colleagues
with the holding stated herein. The state has
shown that the supreme court has nore recently
revisited the question presented sub judice
and has consistently concluded, asit did in
Johnson:

We hold that a jury is fully capable
of assessing a wtness' ability to
perceive and remenber, given the

15 -
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assi stance of cross-exam nation and
cautionary instructions, wthout the
aid of expert testinmony. W find no
abuse of discretion in the trial
court 's refusal to allow this
witness to testify about the
reliability of eyew t ness
i dentification.

Id, at 77 (footnote omtted). See Espinosa V.
State, 589 So. 2d 887 (Fla. 1991); Lewis V.
State, 572 So. 2d 908 (Fla. 1990); Rogers v.
State, 511 So. 2d 526 (Fla. 1987); Hooper v.
State, 476 So. 2d 1253 (Fla. 1985).

No conpelling reason has been offered that
shows the interests of justice would be
greater served by carving out another area for
the adm ssion of expert testinony concerning
the fallibility of an eyewi tness's
identification in either crimnal or civil
pr oceedi ngs. The Ccross-exam nation of
W t nesses, the jury instructions and the
gener al know edge of jurors provide an
adequate basis to evaluate an eyewi tness's
credibility. Expert testinmony ordinarily
tends to explain matters pot within the comon
sense and understandi ng of the jury. The
adm ssion of expert testinony to explain
matters covered in the court's instruction
concer ni ng the weight to be given an
eyewi tness's testinony invades what has been
and should be the exclusive province of the

jury.

For these reasons, | respectfully dissent.

McMillen v, State, 660 So. 2d 340 (Fla. 4th DCA 1995) (Dell, J.

di ssenting).

As Judge Dell stated in his dissenting opinion, the Fourth

A'MCMULLFS. WPD
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District Court of Appeal clearly agreed with the trial court's
decision in not allowing Petitioner's expert to testify as to the
reliability of eyewitness testinony. The Fourth District agreed

with this Honorable Court's decision in Johnson v. State, and coul d

not point out any error in this Court's holding in Johngon, nor in
the trial court's holding below The Fourth District chose to
certify the question presented nerely on the basis of the passage
of time, even though this Court has considered the issue as
recently as 1991 in Espinoga v. State, 589 So. 24 887 (Fla. 1991).
Respondent respectfully requests that this Honorable Court to
exercise its discretionary jurisdiction by not accepting this case
for review

If this Court should decide to answer the certified question
as presented by the Fourth District Court of Appeal, Respondent
mai ntains that this Court should answer the question in the
negative. Respondent contends that the adnmittance of expert
testinony is an area which lies in the realm of the trial court's
di scretion. To nmandate that a trial court shall admt an expert's
testinony where the only incrimnating evidence is that of an
eyewi tness would result in the usurpation of the trial court's
discretion to determine what evidence is or is not appropriately

brought before a jury. The floodgate would then be w de open for
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prisoners to file post-conviction relief notions on the basis that
their trial counsel did not hire experts in their cases. Also, to
require the admttance of testinmony of an expert on the
unreliability of eyewitness identification would invade the jury's
province of determning a wtness' credibility. An affirmative
reply to the certified question would, in effect, relieve the trial
judge of one of his or her major roles as trial court judge and
woul d usurp the jury's role of determining the credibility of
testifying w tnesses.

The decision of whether an expert wll be allowed to testify
on the reliability of eyewitness identification should renain
within the trial court's discretion. The trial court below
consi dered whether to allow Dr. Brigham to testify at a pretrial
motion in limne hearing. Although Dr. Brigham stated that he
woul d discuss various factors which would help determ ne whether
an eyewi tness identification would be reliable, he also stated
during cross-exam nation of the proffer that a najority of experts
in eyewitness research felt that nmost jurors already understand the
proposition of cross-race identification as a matter of their own
comon sense. (R 90) After hearing the proffer of Dr. Brighams
testinony, the trial court issued awritten order granting the

prosecution's nmotion in |imne. (R 45-46) The trial court's Oder
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Excl udi ng Testinony of Defense "Expert Wtness On Eyew tness
|dentification" stated, in substance:

This Court is of the opinion that the facts
testified to by Dr. Brigham are not of such a
nature as to require special know edge in
order for the jury to reach a decision. In
Johnson v. State, 438 So. 2d 774 (Fla. 1983),
the Florida Suprenme Court in affirmng the
trial court's refusal to allow the testinony
of an expert witness in the field of
eyew tness identification, held:

w. . . [A jury is fully capable of assessing
a wtness' ability to perceive and renenber,
given the assistance of cross-exam nation and
cautionary instructions, wthout the aid of
expert testinony."”

(R 45) The trial court did not state that it felt it was "bound"

to apply Johnson v. State. The trial court found that Johnson was

applicable to the instant case (as did the Fourth District Court of
Appeal ). After hearing the proffer of Dr. Brigham the trial court
held that the testinony of Dr. Brigham would not assist the jury in
determining whether the eyewitness identification was reliable.
This Court nust l|look at the trial court’s f indings with a
presunption of correctness. Medina v. State, 466 So. 2d 1046 (Fla.
1985) .

In determining whether or not to allow an expert wtness to
testify, the trial court nmay consider section 90.702, Florida

Evi dence Code, which states that:
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If scientific, technical, or other specialized
knowl edge will assist the trier of fact in
understanding the evidence or in determning a
fact in issue, a wtness qualified as an
expert by know edge, skill, experi ence,
training, or education may testify about it in
the form of an opinion; however, the opinion
is adm ssible only if it can be applied to
evidence at trial.

Contrary to what Petitioner mght argue, the areas which Dr.
Bri gham woul d have discussed during his testinony would have
covered factors involving the reliablity of an eyew tness'
identification. Florida state case law is clear that it is up to
the trial judge to determne whether to allow an expert witness to
testify in such an instance. Case law also naintains that it is
inmproper for an expert to intrude upon the jury's province of
determining a witness' credibility and reliability.

In Johnson v. State, 438 So. 2d 774 (Fla. 1983), cert. denied,

465 U.S. 1051, 104 s.ct. 1329, 79 L.Ed.2d 724 (1984), this
Honorable Court held that there was no abuse of discretion in the
trial court's refusal to allow an expert in eyewtness
identification to testify, since “a jury is fully capable of
assessing a wtness' ability to perceive and renenber, given the
assi stance of cross-exam nation and cautionary instructions w thout
the aid of expert testinony." (Footnote omtted.) This Court

relied on another case, Johnson v. State, 393 So. 2d 1069 (Fla.

=20 -
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1980), cert. denied, 454 U.S. 882, 102 S.Ct. 364, 70 L.E4. 2d 191

(1981), rehearina denied 454 U.S. 1093, 102 s.ct. 660, 70 L. Ed. 2d

632, denial of habeag corpus vacated in part 911 F. 2d 440,
rehearing granted and vacated 920 F. 2d 721, on rehearing 938 F. 2d

1166, certiorari denied 113 S. Ct. 361, 121 L. Ed. 24 274,

rehearing depied 113 S. . 833, 121 L. Ed. 2d 702, post-conviction

relief denied 647 So. 2d 106, which stated that expert testinony

shoul d be excluded when the facts testified to are of such nature
as not to require any special know edge or experience in order for
the jury to formits conclusions.

In Lewis v, State, 572 So. 2d 908 (Fla. 1990), this Court

relying on its holding in Johnson v. State, 438 So. 2d 774 (Fla.
1983), cert. denied, 465 U S. 1051, 104 S. Ct. 1329, 79 L.Ed.2d 724

(1984), held that there was no abuse of discretion where the trial
court excluded a psychiatrist's opinion regarding the eywitness-
identification process, the effects of drugs on nenory, and the
unwarranted reliance of jurors on eyewitness testinoy. The
psychiatrist in Lewis admtted that he could not testify regarding
the reliability of any specific witness, but could only offer
general coments about how a wtness arrives at conclusions. See

algo Rogers v. State, 511 So. 2d 526 (Fla. 1987) (this Court relied

on Johnson V. State to affirm lower court's limtation of Dr,
-21-
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Brighamis testinony as to accuracy of eyewitness identifications);

Hooper v. State, 476 So. 2d 1253 (Fla. 1985) (thig Court held it was

proper to exclude testinony of expert in eyew tness identification;
trial court has w de discretion concerning adm ssibility of
evi dence and range of subjects about which an expert can testify);

Esninosa v. State, 589 So. 2d 887 (Fla. 1991) (trial court did not

abuse its discretion by denying authorization for costs for
retaining a professor of psychology to testify with respect to the

reliability of eyewitness identification); Vega v. Gty of Ponpano

Beach, 551 So. 2d 594, 596 (Fla. 4th DCA 1989) (appellate court held
that the responsibility of determining qualifications and range of
subjects on which expert may testify generally lies wthin
di scretion of the court; exclusion of expert testinmony as to
exi stence of hazardous conditions on property where plaintiff was
injured was not abuse of discretion).

In Nel s on, 362 So. 2d 1017 (Fla. 3d DCA 1978), Dr.
Eli zabeth Loftus was presented by the defense as an expert in the
area of eyewtness identification. The trial court refused to
allow the doctor to testify. The appellate court determined that:

The expert testinony proffered by defense

counsel concerned the nmenory process in
general and the various factors which may
affect an individual's perception. The

testinony did not relate to an exam nation of

-22-
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the wvictim Mss Siegel, but dealt wth
hypot hesi s, theories, general i zation and
specul ation. Its purpose was to prove that
Mss Siegel could have msidentified the

defendant given the facts pub judice
Id at 1021. The Nelson Court also found that:

Wien facts are within the ordinary experience
of jurors, conclusions to be drawn therefrom
are left to the jury. McGouagh v. State, 302
so. 2d 751 (¥la. 1974); Tongay v. State 79
s0. 2d 673 (Fla. 1955); Thomas v. State, 317
so. 2d 450 (Fla. 3d DCA 1975). W believe it
Is wthin the common know edge of the jury
that a person being attacked and beaten
undergoes stress that mght cloud a subsequent
identification of the assailant by the victim
As such, the subject matter was not properly
vvithin the realm of expert testinony. Tonsav
State. gupra; see Seaboard _Coast Line
Raglmaimmnx v. Kubalgki, 323 So. 2d 32
(Fla. 4th DCA 1975) and Judge Downey's
concurring opinion in Public Health Foundation
for Cancer and Blood Pressure Research, Inc.
v. Cole, 352 So. 2d 077 (Fla. 4th DCA 1977).

In Phillips v. State, 440 So. 2d 432 (Fla. 1st DCA 1983), it
was held that the trial court did not abuse its discretion by
refusing to allow a psychologist's testinony of an out-of-court
experiment he had performed using a reproduction of a photographic
lineup. The phillips court held that the trial court has w de
discretion in determning whether an expert should be allowed to

testify as to the probabilities of msidentification. The Court

-2
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concluded that the jury is capable of determ ning a w tness'
ability to perceive and renenber, with the aid of cross-exam nation

and cautionary instructions. Phillips v. State, 440 So. 2d at 432.

This Court has recently held that there was no prejudice
resulting from the failure of defense counsel to obtain an expert
in eyewitness identification. Rose v. State, 617 So. 2d 291, 297
(Fla., 1993) , In Rose, this Court determined that trial counsel
effectively cross-examned the eyewitnesses to the <crinme by
pointing out inconsistencies between the eyew tnesses' testinony,
as well as the differences in the trial testinony of each wtness
and their earlier statenents.

In the case at bar, it was proffered that Dr. Brigham woul d
not make any specific conclusions as to whether either of the
eyew tnesses' identifications of the Petitioner were accurate. (R
84) According to Brigham his purpose in testifying would "be
informational to give jurors a frame of reference or some factual
basis on which to base the difficult decison that they have to
make. " (R 84). Dr. Brigham stated during proffer that he had no
way of knowi ng which witnesses in a case such as this were naking
an accurate identification and which were not. (R 88) Also, there
was no “handy” standard to apply to everyone in order to neasure

how nmuch stress a person nust be under before their performance

AMCMULLES Whn '_24_'"




begins to deteriorate. (R 88)
The State maintains that the trial court did not abuse its

di scretion by excluding Petitioner's expert witness since such
testinony would not aid the jury to determ ne whether the testinony
of the eyewitnesses to the shooting was reliable. The test for
determining whether a trial court has abused its discretion was
best described by this Court in Booker v. State, 514 So. 2d 1079
(Fla. 1987):

Discretion, in this sense, is abused when the

judicial action is arbitrary, fanciful, or

unreasonable, which is another way of saying

that discretion is abused only where no

reasonable man would take the view adopted by

the trial court. If reasonable nmen could

differ as to the propriety of the action taken

by the trial court, then it cannot be said
that the trial court abused its discretion.

Id. at 1079 [quoting Canakaris v. Canakaris, 382 So. 2d 1197, 1203
(Fla. 1980) 1. The reviewing court nust |ook at the facts
surrounding the entire circunmstances of the case, and if the
reviewing court finds the trial court's ruling to be so excessive
as to shock the judicial conscience, then there is likely to be an

abuse of discretion. Booker v. State. 514 so. 2d at 1085.

This Court recently held that the trial court has broad
discretion in determning the subject on which an expert may
testify in a particular trial, and that the trial court's decision

.25 .
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will only be disregarded if that discretion has been abused.

Ansrand v. Key, 657 So. 2d 1146 (Fla. 1995). See also Burns V.

State, 609 So. 2d 600 (Fla. 1992) (absent a clear showing of error,

trial court's decision will not be disturbed); Rodrisuez v. State,

413 so. 2d 1303 (Fla. 3d DCA 1982) (decision as to whether expert
testinony should be allowed into evidence rests within broad
discretion of trial court and Will not be disturbed on appeal
absent clear showing of error)!; Johnson v. State, 438 So. 2d 774,
777 (Fla. 1983) (trial court has w de discretion concerning
adm ssibility of evidence and the range of subjects about which an

expert can testify); Jent v._ State. 408 So. 34 1024 (Fla. 1981),

cert. denied, 457 U S. 1111, 102 g.Ct. 2916, 73 I.Ed.2d 1322

(1982) (same); _Johnson v. State, 393 so. 24 1069, 1072 (Fla.

1980) (trial court has broad discretion in determning range of
subj ects on which an expert witness may be allowed to testify, and,
unless there is a clear showing of error, its decision will not be

di sturbed on appeal); FEortianos v. State, 329 So. 24 397 (Fla. 1st

"In _Rodriguez v. State, the expert would have testified
generally as to the ability of individuals to make reliable

identifications taking into account stress, age and weapon focus.
Such testinony would have denonstrated that because the w tness
was only eleven years old, and because of the circunstances of
the situation, the witness could have misidentified the

def endant .

-26 -

ANMCMULLFS.WFD




DC A 1976) (same). This discretion is not boundless, and expert
testinony should be excluded where the facts testified to are of
such a nature as not to require any special know edge or experience
in order for the jury to form conclusions from the facts. Johnson
v, State, 393 So. 2d at 1072. The common thread running from all
the decisions dealing with the admssibility of expert testimony is
the premise that if the disputed issue is beyond the ordinary
understanding of the jury, such testinony is adm ssible. See

Johnson v. State, 393 So. 24 1069, 1072 (rla. 1980) (facts affecting

reliability of the eyewtness testinony were found to be within the
ordinary experience of the jury)

In Johnson v. State, 438 So. 2d at 777, this Court held that
“a jury is fully capable of assessing a witness' ability to
perceive and renenber, given the assistance of cross-exam nation
and cautionary instructions, wthout the aid of expert testinony."
(Footnote omtted.) This Court held that the trial court did not
abuse its discretion in not allowing the witness to testify in the
areas of the reliability of eyewitness identification, the common
problems wth eyewitness identifications, the general factors
affecting a witness' accuracy and the suggestiveness of the |ineup.

Contrary to Petitioner's argunent, this Court's holding in

Johnson v. State, 438 So. 2d 774 (Fla. 1983), cert. denied, 465

.27 -
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U.S. 1051, 104 8.Ct. 1329, 79 L.Ed.2d 724 (1984) remains appl i cabl e
to the case at bar. In Johnson, the defendant alleged that the
w tness woul d have expl ai ned the common probl ens of eyew tness
identification and the general factors affecting a witness'

accuracy. In the case at bar, Dr. Brigham would have testified as
to the problems of eyewitness jdentification and the factors
involved in making such identifications inaccurate. (i.e.,

eyewi tness identification often incorrect because of inproper face
recognition due to stress, cross identification problenms due to
race Dbiases, menory-retention problems due to unconscious

t ransference, al l eged  mi sconceptions due to certainty of
identifications by eyew tnesses). Those problems which Dr. Brigham
woul d have testified to at trial all deal with reliability problens
of eyewitness identification and the factors involved in making
i naccurate eyew tness identifications. (R 68-93) Jurors
understand that eyewitness identifications can be inaccurate for a
variety of reasons. There are nunerous factors involved in which
the jury is instructed by the trial court. Here, the trial court
gave the jury the standard jury instructions as to a w tness'

credibility and reliability and as to the State's burden of proof.

(R 669-670)

Respondent maintains that this Court should uphold its prior

.28
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ruling in Johnson v. State, and the other Florida cases which hold

that it is within the trial court's discretion to exclude a w tness
such as Dr. Brigham Petitioner would have this Honorable Court
overrule well-established law in this state that the standard of
all ow ng expert testinony is abuse of discretion. Petitioner
appears to interpret this Court's holding in Johnson as never
allowing an expert to testify on the issue of reliability of
eyewi tness identification. That is not what this Court held in
Johnson. This Court held in Johngon that it is not an abuse of
di scretion to exclude a defendant's eyewitness identification
expert from testifying at trial. However, this Court did not hold
that such a witness is never allowed to testify. This Court
logically held that it is up to the trial court to determne
whet her or not such a witness should be allowed to testify.
Respondent would urge this Honorable Court to continue to apply
such a line of reasoning in this case and in future cases.
Respondent would point out that the United States Eleventh
Grcuit Court of Appeal has ruled specifically on the admttance of
expert testinony on eyewitness identification, holding that in the
federal circuit, it is the established rule that such testinony is

not admissible. See United States y, Holloway, 971 F.2d 675 (11lth

Gr. 1992), [citing United States v. Benitez, 741 F.2d 1312, 1315
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(11th Cir. 1984), cert. denied, 471 U S 1137, 105 s.Ct. 2679, 86

L.Ed.2d 698 (1985); United States v. Thevig, 665 F.2d 616, 641 (5th

Gr. Unit B), cert. denied, 456 U.S. 1008, 102 s.ct. 2300, 73

L.Ed.2d 1303 (1982)]. Cf. Rodriguez v. Wainwright, 740 F. 2d 884
(11th Cir. 1984) (under state law, adm ssion of expert testinmony is
within discretion of trial judge).

If this Court should so chose, this Court may follow the
El eventh Circuit's decisions and hold that such testinony is
forbidden. The rationale underlying such a decision is that the
use of such an expert to testify as to the problens with eyew tness
identification would permt “the proponent’'s wtness to comrent on
the weight and credibility of opponents' wtnesses and open the
door to a barrage of marginally relevant psychol ogical evidence."
United States v. Thevis, 665 F. 2d 616, 641 (11th Gir. 1982).

Al t hough Petitioner refers to a nunmber of non-Florida cases
which hold that it is error for a trial court to deny the use of an
expert on eyewitness identification, there are numerous out-of-
state cases which hold that it is not an abuse of discretion to
deny the use of such an expert.

In United States v. Rincon, 28 F.3d 921 (9th Cir. 1994), if
permtted to testify, the expert would have explained, inter alia,
the three phases of eyewitness identification, the effect of
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various psychological factors, including stress, observer's state
of m nd, suddenness, suggestibility, and cross-ethnic
I dentification. She woul d also have testified that enpirical

research contradicts numer ous lay notions of eyew t ness
identifications, but woul d have offered no definitive opinion
concerning the reliability or <certainty of the wtnesses’

identifications in the case. The Court found no abuse of
discretion in excluding the expert's testinony. The Court stated
that the proffered testinony would not have assisted the trier of

fact and would likely have confused or msled the jury. Id. See

also. United States v. Chrigtophe, 833 F., 2d 1296 (9th Cir.
1987) (expert testinony on unreliability of eyew t ness
identification did not conform to generally accepted explanatory
theory and exclusion of such testinmony was not reversible error in
trial for unarned bank robbery; cross-exam nation was sufficient to
bring to jury's attention any difficulties in eyewtness
identification of defendant as robber); United States v, Lanaford|
802 r. 2d 1176 (9th Cir. 1986) (it was within broad discretion of
trial court to conclude that jury would not benefit from adm ssion
of expert in field of eyewitness identification unreliability;
court has repeatedly upheld exclusion of such testinony); United

States v, Sims, 617 F. 2d 1371 (9th Cr. 1980) (admissibility of

AMCMULLFE.WPD -_3_L




expert testimony on reliability of eyewitness identification is
strongly disfavored by npbst courts).

In the case of United States wv. Harris, 995 F.2d 532 (4th Cr.

1993), the appellant clained it was error to exclude his expert
wi tness, who would have testified as to the eyew tnesses' nenories
being unreliable because they discussed the bank robbery anongst
t hensel ves, and that this could have strengthened their
m si dentifications; the stress of the robbery could have clouded
their nenories; appellant had been in the bank tw ce earlier that
day, and this could have transposed the shape of his face or his
other general features to the robber's; and their nmenories could
have been distorted over tine. The court affirmed the district
court's decision to exclude the expert's testinony.

Until fairly recently, nost, if not all,

courts excluded expert psychol ogical testinony

on the validity of eyewitness identification.

See, e.g., United States v. Thevis, 655 F.2d

616, 641 (5th cir.), cert. denied, 456 U.S.
1008, 102 §.ct. 2300, 73 L.Ed.2d 1303 (1982);

United States v. Amaral, 488 F.2d 1148, 1152-
53 (9th Cir. 1973). But, there has been a

trend in recent years to allow such testinony
under circunstances described as ‘narrow. "
See United States v. Downing, 753 F.2d 1224,
1231 (34 Gir. 1985) (citing _People v. MDonald,
37 Cal.3d 351, 209 Cal. Rptr. 236, 690 P.2d
709 (1984). Most courts allowi ng such expert
t esti nony, however, recogni ze t hat t he
ultimate determnation of adm ssibility, as
with nost Rule 702 evaluations, rests wthin
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the sound discretion of the trial court. See
United States v. Stevens, 935 F.2d 1380, 1400-

01 (3d Cir. 1991); State v. Chapple, 135 Ariz.
281, 296, 660 Pp.2d 1208, 1223 (1983) (en banc);

People v. McDonald, 37 Cal.3d 351, 208
Cal.Rptr. 236, 690 P.2d 709, 724-725 (Cal.
1984). Rut see United States v. Holloway, 971
F.2d 675, 679 (11th Grr. 1992)  (declaring
expert testinmony on eyew tness identification
per se I nadm ssi bl e), cert,  denjed,

U.S.- 113 §.Ct. 1390, 122 L.Ed.2d 764
(1993).

United States v. Harris, 995 F.2d at 534-535.2

The Seventh Circuit has held that a district judge has broad
di scretion to exclude relevant evidence that is confusing or
redundant under Federal Rule of Evidence 403. "Although it is
likely that it was within the discretion of the trial court to
allow the eyew tness expert testinony here, we decline to hold that

the court was required to do so." United States v. Qurry, 977 F.2d

1042, 1052 (7th Gr. 1992). See also United States v. Larkin, 978

F. 2d 964 (7th Cir. 1992) (expert testinmony regarding potential

® The Court in Harris did state that there were narrow
circunstances under which expert eyew tness identification
testinony could be admtted. (i.e., cross-racial identification,
identification after a long delay, identification after
observation under stress, psychological phenonena as the feedback

factor and unconscious transference). The Court cited to United
States v. Downing, 753 F.2d 1224 (34 Cr. 1985), in reference to
such narrow circunstances. However, it should also be noted that

the Downing Court enphasized that a trial court always retains
di scretion to exclude such testinmony under Federal Rule of
Evi dence 403. United States v, Harris, 995 F.2d at 535, n. 3.
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hazards of eyewitness identification "will not aid the jury because
it addresses an issue of which the jury already generally is aware,
and it will not contribute to their understanding'); United States

v. Hudson, 884 F. 24 1016 (7th Gr. 1989) (testinony offered to show

effect of stress on identification, the difficulty of cross-racial
identification, an overview of nenory process, and inpact of short
view ng period on accuracy of identification is excludable on
grounds it will not assist trier of facts because it addresses
issue of which jury is already generally aware); United States v,
Watson, 587 F. 2d 365 (7th Cir. 1978) (admission of expert wthin
trial court's discretion).

In United States v. Fogshexr, 590 F. 24 381 (1st Cir. 1978),

where the prosecution for robbery relied alnost entirely on the
testinony of tw eyewitnesses who placed the defendant in the
vicinity of the bank at the time of the robbery, the First Circuit
held there was no error in refusing to admt expert testinony on
the unreliability of eyewitness identification, since the witten
offer of proof did not make clear the relationship between
scientific evidence offered and specific testinony of eyew tnesses,
and the offer did not make clear that the testinony, even if it was
relevant to the particular witnesses involved, would be based on a

node of scientific analysis that met any of the standards of
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reliability applicable to scientific evidence. The Fosher Court

considered the potential dangers surrounding such testinony, and

hel d:
Th el expert t esti nony woul d raise a
substantial danger of wunfair prejudice, given
the aura of reliability t hat surrounds
scientific evidence.

Id. at 382.

Many other non-Florida courts have held that it is within the
trial court's discretion to exclude such an expert's testinony.
See State v.  Cunningham, 863 8.w.2d4 914, 923 (Mo.App.E.D.
1993) (admssibility of testimony is wthin discretion of trial
court, and appellate court will not overturn |ower court's decision
unless there is ashow ng of abuse of discretion; expert testinony
admissible only if jury is incapable of drawing from their own
experience or know edge correct conclusions fromthe facts; no
abuse of discretion where expert not allowed to testify on issues
of cross-racial identification, over-estimation of duration of
crime, noncorrelation between wtness confidence and accuracy of
identification, and prejudicial photographic lineup where defendant
was identified); State v. Donnell, 862 8.W.2d 445, 450 (Mo. App.
WD. 1993) (exclusion of expert testinmony as to reliability of

cross-racial identification and on psychological factors affecting
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reliability of eyewitness identification was within general
knowl edge of jurors); V. _Hill, 854 S.W.2d 486 (Mo.App. E. D
1993) (admissibility of expert testinony is within discretion of
trial court; appellate court wll overturn its decision only upon
a show ng of abuse of discretion; expert opinion testinmony should
not be admitted unless jurors thenselves are incapable of draw ng
from their own experience or know edge correct conclusions from the
facts; there is no abuse of discretion if defendant has opportunity
to inform jury about problens of eyewi tness identification through
cross-exam nation of eyewitnesses and closing argunent; testinony
of defendant's expert wtness on reliability of eyew tness
identifications was not adnissible where defendant had full
opportunity to cross-examne robbery victim where defendant had
opportunity to discuss issue in closing argunent, and where jury
received pattern instruction on reliability of identification);
State v, Jordan, 751 S.W 68, 78 (Mo.App. 1988) (adm ssibility of
expert testinony is left to sound discretion of trial court and
wll not be disturbed in absence of clear abuse of discretion);
State v, Turner, 591 so. 2d 391 (La. App. 2 Cr. 1991) (prejudicial
effect of expert testimony regarding accuracy of eyewitness
identifications outweighed probative value in rape trial due to

substantial risk that potential persuasive appearance of expert
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w tness would have greater influence on jury than other evidence

presented during trial); People v. Enis, 564 N.Ed.2d 1155, 1163-

1165 (I11l. 1990) (trial court did not err in granting state's notion
in limne precluding expert wtness on eyew tness testinony where
expert would have covered areas such as the msconceptions dealing
with confidence of a wtness; stress |evel at time of
i dentification; bel i ef t hat when a weapon is present,
identification is wusually nore accurate; and the over inportance
given to tine estimates; such testinmony would not aid trier of fact
in reaching conclusion, thus there was no abuse of discretion in
excl udi ng expert evidence)

See_alaso Commonwealth v. Mddleton, 378 NE 2d 450 (Mass. App.

1978); People V. Perruquet, 454 NE 2d 1051 (IIl. 5th Dist. 1983);
State v. Calia, 514 P. 2d 1354 (Or. App. 1973); Burke v, State, 642

SW2d 197 (Texas App. 14th Dist. 1982); State v. Lew sohn, 379 A 2d

1192 (Me. 1977); U.S. v. Purham 725 F. 2d 450 (M. 8th Gr. 1984);

State v. Valencia, 575 P. 2d 335 (Ariz. App. 1977),; Criaglow V.

State, 36 SW2d 400 (Ark. 1931); Caldwell v. State, 594 SW2d 24

(Ark. App. 1980); Ppeople v, Guzman, 121 Cal. Rptr 69 (Cal. 24 Dist.

1975) (disapproved People v. McDonald, 37 Cal. 34 351, 208 Cal Rptr

ANMCMLULLER WRD




236, 690 p. 2d 709)°; People V. Brooks, 51 Cal. App. 3d 602, 124
Cal. Rptr 492, cert. den. 424 U S 970, 47 L.Ed. 2d 738, 96 S.Ct.

1469 (Cal. 2d 1975) (disapproved Peonle Vv. MDonald); People v.

Br adl ev 115 Cal. App. 3d 744, 171 Cal. Rptr 487 (4th Dist.

1981) (di sapproved People v. McDonald ); People v, Lawson, 37 Colo.

App. 442, 551 p, 2d 206 (1976); Smith v. U.S., 389 A.2d 1356 (D.C.

App. 1978), cert. den. 439 U S. 1048, 58 L.E4d. 2d 707, 99 S.Ct.

726; Brooks v. U.S., 448 A 2d 253 (Dist. Col. App. 1982); Jones V.

State, 208 S.E. 2d 850 (Ga. 1974); State v. Hoisinston, 657 P. 2d
17, later proceeding 671 P. 2d 1362 (ldaho 1983); PReonle v. Clark,
463 NE 2d 981 (IlIl. 1st Dist. 1984); State v. Reed, 601 P. 2d
1125 (Kan. 1979); State v, Warren, 635 P. 24 1236 (Kan. 1981);
State v. Fernald, 397 A 2d 194 (Me. 1979); State v, Helterbridle,
302 NW 2d 545 (Mnn. 1980); State v. St. John, 299 N.W 2d 737

(Mnn. 1980); sState v. Ammons, 305 NW 2d 812 (Neb. 1981); Porter v.

State, 576 P. 2d 275 (Nev. 1978); People v. Valentine, 385 NYS 2d

545 (NY 1st Dept. 1976); People v. Brown, 459 NYS 2d 227 (Ny 1983);

State v. Goldsby, 650 P. 2d 952 (O. 1982); State v. Porraro, 404

‘Petitioner relies on People v. MDonald, gupra, in his
nerits brief on pages 18, 19, 21 and 24. However, People V.
McDonald was di sapproved by the guzman court in California.
People v.McDonal d was al so di sapproved by the court in People y
Brooks, gupra, and People v. Bradley. gsupra.
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A 2d 465 (R 1979); State v. \Woden, 658 SW 24 553 (Tenn. Orim
1983); state v, Griffin 626 P. 2d 478 (Uah 1981); State v. Barry,
611 P. 2d 1262 (Wash. 1980); State v. Jordan, 694 P. 2d 47 (Wash.
1985) .

In people v..Brown, 426 N.Ed.2d 575, 574 (111. 2d DCA 1981),
the trial court properly excluded expert testinony as to the
reliability of eyewitness identification, on the theory that there
was no relationship between an individual's confidence and his
ability to identify another and the accuracy of identification, and
to the theory that identification resulting from a group consensus
was nore inaccurate than an individual identification.

The Brown court also made the follow ng observations:

This court recently discussed the subject of
expert testinmony in the area of cross-racial
identification in People V. D xon, 87
I11.App.3d 814, 43 |I1l. Dec. 242, 410 N.Ed.2d
252 (1980). In that case, also involving
testinmony by Dr. ILuce, the court concl uded
t hat expert opinions may not be admtted on
matters of common know edge unless the subject
is difficult of conprehension and explanation.
The court concluded that expert testinony in
the area of cross-racial identification was
i nadm ssi bl e. In the course of its holding,
the court observed that ‘the trustworthiness
of eyewitness observations is not generally
beyond the common know edge and experience of
the average juror and is, therefore, not a
proper subject for expert testimony."  (Dixon
at 819, 43 Ill.Dpec. 252, 410 N.Ed.2d 252).
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The courts have uniformy upheld a trial
court's refusal to allow expert testinmony on
t he subject of eye witness identification.
(See, e.g., United States v. Brown, 540 F.2d
1048, 1054 (10th Cr. 1976), cert. denied, 429
u.S. 1100, 97 s.Ct. 1122, 51 L.Ed.2d 549
(1977); Smth v. United States, 389 A.2d 1356
(D.C.App. 1978), cert. denied. 439 U S 1048,
9 s.ct. 726, 58 L.Ed.2d 707; State v.
Valencia, 118 Ariz. 136, 575 P.2d 335, 337
(1977); Nelgon v State, 362 So. 2d 1017, 1021
(Fla. App. 1978); State v. Fernald. 397 A.2d
194, 197 (Me. 1979);_State v. Porraro, 404
A.2d 465, 471 (R.I. 1979). These courts have
generally held that factors such as stress,
opportunity to observe, distortion of nenory,
and probl ems of interracial identification,
are within the realm of commopn experience and
can be evaluated by the jury w thout expert
assi st ance.

People V. Brown, 426 N.Ed.2d at 574.

Federal |aw does not require the adm ssion of testinony on the

unreliability of eyew tnesses. See People v. Enig, 564 N.Ed.2d

1155, 1164 (111. 1990). The deci sion whether to admt expert
testinony on eyewitness identification is squarely within the
di scretion of the trial judge. United States v, More, 786 F.2d
1308 (5th Cir. 1986). Al though adm ssion of expert eyew tness
testinony nay be proper, there is no federal authority for the
proposition that such testinony nust be admtted. The district

judge has wi de discretion in determining the admssibility of this

evi dence. United States v. Mbore, 786 F.2d 1308, 1312-1313 (5th
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Cr. 1986).

In the instant case, Petitioner was not greatly prejudiced by
the exclusion of his expert wtness on eyew tness identification.
Petitioner had the opportunity to raise issues as to the
reliability of eyewitness identification during cross-exam nation
and closing argunent. During closing argunent, defense counse
covered nmany of the areas which Dr. Brigham would have touched
upon, including reliability of the eyew tnesses, opportunity to
view the perpetrator, the factor of having seen the perpetrator on
previ ous occasions, the stress factor, and gun distraction. (R
639-652)

The trial court did not abuse its discretion in denying the
use of an expert witness to testify as to the reliability of the
testimony of the eyewitnesses to the shooting. After hearing
Petitioner's proffer of what Dr. Brighamwould testify to, the
trial court found that Dr. Brighams testinony would not cover a
speci al area of know edge that would be outside the jury's own
real m of understandi ng. (R 45) The trial court held that the jury
was capable of "assessing a wtness' ability to perceive and
remember, given the assistance of cross-examnation and cautionary
instructions, wthout the aid of expert testinmony." (R 45) The

trial court's decision to deny Dr. Brighamthe opportunity to
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testify as to his theories surrounding the unreliability of
eyewi tness identification was neither arbitrary, fanciful, nor
unr easonabl e. The trial court considered the proffered testinony,
and concluded that the jury could determne for itself whether the
eyew tness identifications given by the two victinse were reliable.
The trial court's ruling was not so excessive as to shock the
conscience. Two witnesses testified that Petitioner committed the
shoot i ng. (R 370, 424) There was evidence given at trial (i.e.,
evi dence about the weather around the time of the shooting) that
indicated that the alibi wtnesses could have been mstaken as to
when they were with Petitioner. (R 462, 465, 474, 615, 617-618)
There was al so evidence that Petitioner's girlfriend was unaware as
to Petitioner's whereabouts for thirty mnutes on the night of the
shoot i ng. (R 539)

Based on the foregoing argunents and authorities, this
Honorable Court should exercise its discretion and not take this
case for review In the alternative, if this Court should review
this case, this Court should answer the certified question in the
negati ve.

PO NT TWQ
THE TRIAL COURT DID NOT ERR BY NOT d VING THE

SPECI AL JURY | NSTRUCTI ONS REQUESTED BY DEFENSE
COUNSEL RELATING TO EYEW TNESS | DENTI FI CATI ON.
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Petitioner alleges that the trial court erred by refusing to
read to the jury the special instructions requested by defense
counsel . Respondent maintains that the instructions, as read to
the jury, were adequate to cover the reliability factor of the
eyewitness identification testinony given at trial.

The trial court ruled that the Florida Standard Jury
Instructions for Crimnal Cases would cover the issue of an
eyew t ness' reliability. (R 622-626) According to the trial
court, defense counsel could argue the issue of m sconceptions
about identification of the Petitioner during closing argunents. (R
622- 626)

This Court has held that when jury instructions properly and
adequately cover the natters raised, there is no error when the
trial court to denies defendant's requests for special jury

i nstructions. Mendyk v, State, 545 So. 2d 846 (Fla. 1989). See

also Hubbell v. State, 312 So. 2d 470 (Fla. 4th DCA 1975); Warren

v. State, 20 Fla. L. Weekly D647 (Fla. 3d DCA March 15, 1995);

Johnson v. State, 484 So. 2d 1347 (Fla. 4th DCA 1986); Jimenez v,

State, 480 So. 2d 705 (Fla. 3d DCA 1985); Wells v. State, 270 So.

2d 399 (Fla. 3d DCA 1972). The granting or denial of a jury

instruction is addressed to the sound discretion of the trial
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. court. Williamg v, State, 591 So. 2d 319 (Fla. 3d DCA 1991). gSee

also Rodriguez v. State, 413 So. 2d 1303 (Fla. 3d DCA 1982) (trial

court did not err in refusing to give jury special instruction

concerning identification testinmony); State v. Freeman, 380 So. 2d

1288 (Fla. 1980) (separate instruction on identity, and state's
burden of proof, does not have to be given in every case where
identity is in issue and such instruction is requested; trial court
did not err in refusing to give requested identity instruction
where charges given were clear, conprehensive and correct, and
where frominstructions given it was clear that burden was on state
to prove beyond a reasonable doubt all the elenents of the alleged
. crime, including identity of defendant) .,

Where the requested instruction is either adequately covered
by the standard instructions, misstates the |aw, or was not
supported by the evidence, there is no error in denying the

i nstruction. Parker v. State, 641 So. 2d 369 (Fla. 1994).

Al though a defendant is entitled to have a jury instructed on the
rules of |law applicable to a theory of defense if there is any

evi dence supporting the instruction, e.g., Bedova v. State, 634 So.

2d 203 (Fla. 3d DCA 1994), a trial court should not give
instructions which are confusing, contradictory, or misleading.

. Maynard v, State, 20 Fla. L. Weekly D1732 (Fla. 2d DCA July 28,
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1995); Butler v. State, 493 So. 2d 451 (Fla. 1986). Also, a trial

court's failure to give a requested instruction will not result in
a reversal where, taken as a whole, the instructions actually given

are clear, conprehensive, and correct. Mavnard v. State, 20 Fla.

L. Weekly D1732 (Fla. 2d DCA July 28, 1995); Darty v. State, 161

So. 2d 864 (Fla. 2d DCA), cert. denied, 168 So. 2d 147 (Fla. 1964)
Where the jury instruction is subsunmed in the standard jury
instruction given, there was no error in refusing the defendant's

requested instruction. Bertolotti v. State, 476 So. 2d 130 (Fla.

1985) .

In the instant case, the instructions which were given to the
jury were broad enough to cover the issue of the eyew tnesses’
credibility. (R 669-671) See Bowen V. State, 20 Fla. L. Weekly
D1239 (Fla. 4th DCA May 24, 1995). No error was committed by the

trial court by refusing to give the special instructions requested

by Petitioner.

&
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POINT THREE

THE TRIAL COURT DID NOT ERR BY | MPOSI NG
CONSECUTI VE  SENTENCES ON COUNTS ONE AND TWO

Petitioner was sentenced for one count of aggravated assault
against Ms. Grewal and one count of aggravated battery against M.
Grewal. Petitioner alleges that the trial court erred by inposing
consecutive sentences on those two counts. Respondent  nai ntains
that the trial court's inposition of consecutive sentences was not
i mproper.

The Fourth District Court of Appeal affirmed Petitioner's

sentence, citing Newton v. State, 603 So. 2d 558, 560 (Fla. 4th DCA

1992) . In Newton it was held that where three separate and

distinct offenses were commtted against three separate victins,
the trial court properly inposed consecutive nmandatory m ni num
sentences for the three offenses. Newton v, State, 603 So. 2d 558
(Fla. 4th DCA 1992). Consecutive mnimum nandatory sentences are
proper in cases involving a single crimnal transaction or episode
where the defendant conmits "two separate and distinct offenses
against two separate and distinct victinms." Permenter v. State,

635 So. 2d 1016-1017 (Fla. 1st DCA 1994) [quoting Gardner v. State,

515 So. 2d 408, 410 (Fla. 1st DCA 1987), citing State v. Thonas,

487 So. 2d 1043 (Fla. 1986) (defendant who shot a worman four tines,
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foll owed her outside to the yard, shot her again, then fired at her

son, was properly sentenced to consecutive mandatory m ni mum

sentences since there were two separate and distinct offenses

involving two separate and distinct victins; Wods v. State, 615
So. 24 197 (Fla. 1st DCA 1993). See also Kelly v. State, 522 So. 2d

206, 208 (Fla. 5th DCA 1989) (consecutive nininum mandatory sentence
for aggravated assault commtted on driver of vehicle was proper
where it constituted separate and distinct events involving
separate and distinct attenpted nurder victim.

In Willig v. State, 640 So. 2d 220 (Fla. 2d DCA 1994), the
court determined that the lower court did not err in sentencing
defendant to consecutive mandatory mnimum sentences pursuant to
the habitual violent felony offender statute for robbery and

possession of cocaine. The willig court relied on the analysis of

the single crimnal episode in Parker v, State, 633 So. 2d 72, 75

(Fla. 1st DCA 1994).

The task of determning when a crinmnal
episode can be denom nated "single" or
‘separate" for purposes of consecutive mninum
mandatory sentencing is not an easy one.
There is no "bright line" rule to which we can
refer. As the above cases denonstrate, there
have been attenpts to |oosely categorize
crimnal episodes by focusing on the nature of
the offenses, the time sequence in which they
were conmtted, and the place they were

conmtted, gee, e.a., Murray [v._State, 491
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So. 2d 1120 (Fla. 1986)], and State V.

Boatwright, 559 so. 24 210 (Fla. 1990), as
wel | as by focusing on whether there was a
single victimor nultiple victins, _g,g., Wods
[v. State, 615 So. 2d 197 (Fla. 1st DCA
1993) 1, Palner [v, state, 438 So. 2d 1 (Fla.
1983)], indicates that when nmeking this
determination, whether separate sentences nmay
be inposed for separate offenses occurring in
the sanme crimnal transaction or episode under
subsection 775.021(4) is neither controlling
nor relevant. Thus, when we stated in \ods
that the inposition of consecutive m ninum
mandat ory sentences is justified "where two
separate and distinct crimnal offenses have
occurred," 615 So. 2d at 198, it would be
m sleading to overlook the remainder of that

di scussion where we denied "separate offenses"

in ternms of separate victinms, separate

| ocations, and tenporal breaks between the
incidents, not in terms of separate statutory
el enents. Id. Qoviously, in determning
whet her a series of crimnal events
constitutes a single crinmnal episode or

separate crimnal episodes, the focus nust be
directed to the facts of each individual case.

Willj , 640 So. 2d at 220-221. A nunber of the cases
Petitioner cites are not applicable to the facts of this case.

Those cases support the argument that mninmum mandatory sentenceg

imposed for crimes arising out of the same crimnal episode may
only be inmposed concurrently when the defendant has been sentenced
as a habitual felony offender, and where the legislature did not

include a minimum nandatory sentence, except through the habitua

felony offender statute. See Daniels v. State, 595 So. 2d 952, 953
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(Fla. 1992); Hale v. State, 630 So. 2d 521 (Fla. 1993); Brooks v,
State, 630 So. 24 527 (Fla. 1993).

In the case sub judice, the legislature authorized a mninmm
mandat ory sentence for aggravated battery and aggravated assault,
the offenses charged against Petitioner in counts one and tw. See
section 775.087 (2) (a), Fla. Stat. (1993). That statute, in
pertinent part, states that persons convicted of aggravated assault
and aggravated battery who had in their possession a firearm shall
be sentenced to a mninum term of three years. Therefore, the
trial court did not err in sentencing Petitioner to consecutive
sentences as to counts one and two.

This case involved two separate crines against tw victins.
Petitioner commtted aggravated assault on Ms. Grewal when he
accosted her outside of the store. Petitioner next comitted
aggravated battery against M. Grewal when M. Grewal canme to the
door of the store and saw Petitioner with Ms. Grewal. (R 4-5)
Both counts require a mninum nandatory term of three years, and
since there were two separate victins, those mandatory sentences
were appropriately applied consecutively.

CONCLUSION
WHEREFORE based on the foregoing argunents and authorities

cited herein, the Respondent respectfully requests this Honorable
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Court to decline to accept

Alternatively, if this Court should

certified question should be answered

affi rmance of

shoul d be approved by this Court.

g

b o ! . /(:..

jurisdiction

in the negative,

the conviction and sentence by

over this case.

accept jurisdiction, the

and the

the district court

Respectfully submtted,

ROBERT BUTTERWORTH
ATTORNEY CGENERAL

/" GEORGINA JIMENEZ-OROSA
e Bureau Chiéf, i m nal
Florida Bar No. 441510

Dv.

Fallahassee Fl rida\
Mg O 70D

MYRA J. FERIED

Assi stant Attorney Cenera
Florida Bar No.: 0879487
1655 Palm Beach Lakes Bl vd.
Suite 300

West  Pal m Beach,
(407) 688-7759

FL 33401

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of

been furnished by U S Mil to:

Drive, West Palm Beach, Florida 33401;

1900 Phillips Point West,

Florida 33401-6198, on March 27, 1996

Respondent's Merits Brief
Evel yn Ziegler,
and L.

777 South Flagler

has

711 North Flagler
Martin Reeder, Jr.,
Drive,

West Pal m Beach,

Yo

MYRA J.YFRIED
Counsel for

-50 -

AMCMULLFS. WPD

of

Respondent



