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STATEMENT OF THE CASE AND_FACTS
(d) Gcul L T:

O ficer Steven Shoenmaker was a patrol officer who arrived at
the scene of the crinme and |learned one fenmale was the victim of a
stabbing and another was a sexual battery victim (R 767). The
stabbing victim had shallow breathing; there were six children in
the house (R 771). The victinms shorts were down around her knees
(R772). The victim was pronounced dead in his presence (R 774).

Paranedic Brett WIIlians described the unsuccessful efforts to
revive the victim (R 784-796) . The court heard a proffer of
testimony from Wllie Mae Brooks (R 801-806).

WIllie Mae Brooks was living with Claretha Reynolds and her
five children at the time of the incident (R 819). She knew the
appel l ant through her sister Estella Pierre (R 820) who had broken
up with Wiitfield. About two weeks before the nurder appellant
threatened to kill ¢laretha Reynolds, M. Brooks and Estella when
his request for noney was rejected (R 821-826). On the norning of
June 19 appellant came to her bedroom wi ndow and woke her up (R
827-828). It was four in the norning and Brooks refused to Iet
appellant inside (R 830). Whitfield woke her up a second tine.

The witness woke up Claretha and told her that appellant was
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out si de. Brooks went back to sleep and was awakened by appell ant
who held a knife to her neck and ordered her to pull down her
cl ot hes. Brooks asked him not to hurt the baby l|aying nearby (R
832-833). Appellant took her pants down and raped her; he told her
that if she said anything or screaned he would return and kill her
and the baby. He wal ked out the door to Claretha's room (R 834-
835). Whitfield was still carrying the knife. Brooks heard
Claretha screaming. Claretha wal ked out of her bedroom lay on the
bed and told Wllie Mae to call the police and |lock the door. She
said Ernest Wiitfield stabbed her. Ten mnutes el apsed between the
time appellant left WIlie Me's bedroom and she saw Claretha (R
836-838). WIlie Mae exited the wi ndow, went to "Sister Weks"
house and called the police. She told Weks "big girl" had been
st abbed and that Ernest had raped her (Brooks). Big girl was
Claretha's nicknane (R 840). WIllie Mae told police what happened
(R 841) . The knife appellant used when raping her was from the
house (R 844). She identified Witfield as her rapist and the man
who stabbed Claretha (R 847) . The witness stated that she did not
let Whitfield in the house that night because she was afraid of
him (R 864).

Carrie Weeks testified that WIllie Mae knocked on her door and
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said she had been raped by Ernest and asked her to call the police.
Akeema, the victims daughter, told her Ernest was stabbing and
kKilling her nother (R 869).

O ficer Robert Bell participated in Witfield s arrest; before
even getting himinto the police car Witfield said “I did it” (R
898). After Mranda warnings, appellant kept saying *“I did it" (R
879). He agreed to take them to the |ocation of the knife.
Wiitfield said he had thrown the knife on the roof of a house on
the way to his parents' house. They drove to the house and he
showed them exactly where it was (R 880). Appellant seenmed very
alert, did not seem to be having any problens (drugs or alcohol)
and had no difficulty locating the knife (R 889-890). If Witfield
had used crack cocaine there was no visible effect of it (R 896).

Oficer Dale Waugh simlarly described appellant's arrest and
adm ssions (R 897-904) as did Oficer Kip Lyons (R 908-916).

Onethra Peggy LaRue, Sister of WIlie Mae Brooks and Estella
Pierre, testified that appellant had a relationship wth Estella
for over a year. He came to her house about seven in the norning
and admtted "| just killed big girl" (R 920-923). He said he had
stabbed her eighteen tines in the neck, in the heart, and cut her

throat (R 924). He physically denmonstrated how he had done it (R
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924). Witfield explained that Estella could have brought the kids
over yesterday for Father's Day, that he had wanted to talk to
Estella and Claretha told him I don't want to hear it". That's
when he started stabbing her (R 925-926). Appellant directed her
to take him three places where he talked and explained things to
those who answered the door (R 927). LaRue went to the victims
house and told police she could tell them where she had just |eft
the appellant (R 931). She saw Wiitfield with a knife at the
second house she stopped at and when she asked if that was the
mur der weapon, he said “no” (R 932). He clained the nurder weapon
was |onger and sharper. The witness did not see any drugs that
morning (R 946).

Crinme Scene Technician Jackie Scogin identified the knife-
fromthe-roof taken into custody (R 949-950) and assisted in
phot ographi ng footprints at the residence (R 951). The W tness
lifted a fingerprint fromthe bathtub in the bathroom which was the
possi ble point of entry (R 952) |,

Technician Jocelyn Pell opined that the left palm print of
VWitfield was left at the scene (R 963). She also made plaster
casts of shoe inpressions from under the bathroom w ndow and took

phot ographs of the shoe inpressions at the crinme scene and at
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appellant’s nother's house (R 966-975).

Technician James Tutsock collected clothing and fingernail
scrapings from the defendant (R 1004). The point of entry at the
resi dence was determned to be the bathroom wi ndow (R 1010).
Kat hl een Wasdin responded to the enmergency room on June 19, 1995 to

meet with the sexual battery victim and gather evidence (R 1012-

1013). She was with WIllie Mae Brooks for three and a half hours
(R 1014). Two bl ood sanples were obtained from WIlie Mae Brooks
(R 1023).

Dr. Bruce Kruglick, enmergency physician at Sarasota Menori al
Energency Departnment, net with WIlie Me Brooks the norning of
June 19; she was enotionally distraught and upset (R 1028-1029).
She wore clothing spattered with blood and she said that was the
bl ood of her cousin who had fallen against her (R 1031-1032).
Swabbi ngs were collected for DNA testing (R 1033). The redness he
observed on the outside of her vagina was consistent with recent
sexual intercourse; it is frequently what they see in sexual
assault cases (R 1038).

Nurse Euni ce Bowes saw Ms. Brooks and was involved with
collecting evidence (R 1042).

FDLE enpl oyee Edward Gunther who had in the past been
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qualified as an expert in footprint and fingerprint identification
(R 1055) testified that three shoe tracks could have been nmade by
Wiitfield s right shoe (R 1063-1064). Two additional shoe tracks
could have been nade by his left shoe (R 1066).

Techni ci an Tutsock was present when a blood sanple was drawn
from the defendant (R 1082). FDLE serology expert My Cortese
testified that blood on the knife was the same type as that of
Claretha Reynolds (R 1090) . Senen was present on the defendant's
undershorts with the same blood type as appellant (R 1093-1094)
Semen was present on the rape kit sanples from Ms. Brooks (R 1091).
Semen was present on M. Brooks' shorts, which contained the same
bl ood type as that of the defendant (R 1097).

Dr. James Eadens, the associate medical exam ner, perforned an

autopsy on Claretha Reynolds (R 1108). The cause of death was
multiple stab wounds in the neck and chest (R 1110) . There were
twenty-one stab wounds or cuts (R 1112). One perforated and cut

the jugular vein in the neck (R 1112), two wounds perforated the
small intestine, a deep stab wound beneath the breast bone
penetrated into the right side of the heart six to seven inches
deep (R 1113-1114). There was another wound beneath the right

arnmpit penetrating into the upper |obe of the right lung six inches
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in depth; there were multiple wounds in the chest, one of which cut
the main pulnonary artery (R 1115-1116). A stab wound penetrated
and perforated the ear; two stab wounds in the right breast (R
1117) . There was a defensive wound on the finger (R 1118). These
wounds were consistent with the nobility of the victim her
staggering to an adjacent room before collapsing and dying (R 1119-
1120) and with her not |osing consciousness right away (R 1120).
Defense witness Estella Brooks Pierre began a relationship
with appellant in Septenber of 1994 and lasted until My of 1995 (R
1137) .,  She becane concerned about his drug use (R 1138). She
noticed his eyes would get big; he did not steal noney from her but
woul d make up lies to get noney (R 1141-1142). She stated that he
woul d begin to talk fast when he was under the influence but “he’s
i ke that always anyway" (R 1142). He admtted that he did drugs
i ncludi ng crack cocai ne (R 1143). He did not support her or her
children (R 1145). She didn't have nuch contact with himin the
month before this incident (R 1146). She did not see appellant the
day of the murder, was not living with Claretha Reynolds or Wllie
Mae, didn't talk to himthat day, or observe his deneanor. She did
not know whet her he used cocaine that day (R 1148). Appel | ant

seemed not to |like Claretha who told the witness she had to make up
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her own mnd about whether to go back with appellant (R 1151) .

Defense wi tness psychologist Dr. Eddy Regnier opined that
appel l ant had a substance abuse problem (R 1191). He stated that
you do not trust information from one in prison because they lie
(‘“1"ve not net one yet who's told the truth" - R 1192) and he had
not been able to reach all whom he would have |iked; however, the
W tness spoke to appellant's sister and read sone nmedical records
(R 1192).

Regni er testified that from reading depositions, the
defendant's statements and medical records it would be unlikely
that Whitfield was not on drugs at the tine of the murder incident
(R 1218). On cross-exam nation the witness conceded that there was
little "hard evidence information" to determ ne how much, if any
cocaine the defendant had in his system the day of these crinmes (R
1224) . He had no physical evidence (R 1225). The witness

acknow edged that crimnal defendants often lie and he had yet to

meet a prison inmate who told the truth. VWhitfield had every
reason to exaggerate his report of drug use (R 1227). Peopl e using
cocaine can still do what they intend to do (r 1228).  Appellant

i ntended to wake up Ms. Brooks, nade the decision to enter the

house when she would not let himin, and he nade the decision to
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arm himself with a knife after entry (R 1228). He intended to get
rid of the nurder weapon when he threw the knife away (R 1229).
His intent can be seen by his actions (R 1230). The witness was

aware the victim was stabbed twenty-one times (R 1231) and cut the

jugular in the neck and aorta. The witness was aware that two
weeks prior to the incident he had threatened to kill (Claretha
Reynol ds (R 1242). There were contradictions between what

appel lant told him and what police reports or other witnesses had
sai d. VWen confronted with the inconsistencies appellant said he
did not renenmber (R 1242).

State rebuttal witness Dr. Daniel Sprehe opined that there
were enough indicators that Witfield was able to form specific
intent at all times on the given evening (R 1251), including the
police officers' observations, appellant's planning and use of
subterfuge -- his actions before and after the killing (R 1252).
He disagreed with Dr. Regnier, noting appellant's entry and use of
a knife on the rape victim the prior threat to kill the nurder
victimand the killing (R 1253-1254). He opined that appellant was
not suffering from cocaine psychosis (R 1255-1256). The witness

opined that appellant had the ability to form specific intent (R

1262).




The jury returned verdicts of gquilty of first degree nurder,
guilty of burglary while arnmed or with assault or battery, and
sexual battery with a deadly weapon (R 1447).

() PENALTY:

O ficer Connie Colton was the investigating officer on an
incident involving the crime of throwng a deadly mssile into a
vehicl e. Exhibit 35 was a copy of the appellant's conviction on
that offense (R 1548-1549). Colton interviewed Whitfield s
girlfriend, Barbara Hale, who inforned the officer that appellant
threw a quart-sized bottle through the rear wi ndow of the vehicle.
Two females in the car were cut by glass (R 1550). Appellant
admtted the offense (R 1551)

Sergeant Paul Sutton was the investigating officer for the
offense -- Exhibit 36 -- conviction of appellant for aggravated
battery. The victimwas appellant's ex-wife, Harriett Wiitfield.
She told Sutton that appellant was at her w ndow, pleading to be
let in, conplained of being depressed, and after she let himinside
he started choking her and warned her that he would kill her if she
reported himto the police (R 1553-1555).

Detective Ceorge Connor investigated an incident that led to

appel lant's conviction -- Exhibit 37 -- for aggravated battery of
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Tonya Kirce. Kirce related that appellant choked her into
unconsci ousness when she went to tuck her kids in the bedroom
Wien she woke up he told her if she called the police he would kill
her and her two children (R 1556-1559).

Sadi e Hester Morrison, nother of nurder victim cClaretha
Reynolds, testified that claretha had five children, was a good
mot her and hel ped people (R 1560-1564).

Def ense wi tness Stephen Watson was an attorney for Eddie Curry
who had been charged with the attenpted second degree nurder of
Wi tfield. A month and a half ago Watson attended a neeting in
which Witfield forgave Curry and the charges were dropped against
Curry (R 1566-1569). Curry was the boyfriend of Tonya Kirce, the
woman attacked by Wiitfield which led to his aggravated battery
adjudication (R 1573). \Witfield had recently been released from
prison when he was shot (rR 1577).

Detective R. G Hinesley was escorting appellant fromthe
police departnment to the jail when a reporter attenpted to
interview Witfield. Inside the jail Witfield stated he did not
know claretha was dead, did not nean to kill her and began to cry
(R 1579-1580). The wtness's inpression was that he felt sorry

more for hinself (r 1581).

11




Psychol ogist Dr. Eddy Regnier testified that in his opinion
appel l ant suffered from pol ydrug dependency and nmjor depression (R
1590). Appellant was abused as a child (R 1595). \Wiitfield was
hospitalized for an illness resulting from lack of hygiene in the
house (R 1602). He had suicidal ideations and was involuntarily
hospitalized pursuant to the Baker Act in 1991 (R 1603). Earlier
in the year he was shot and became nore frightened (R 1605) . He
gets headaches when he tries to concentrate (R 1606) , Witfield
began to abuse drugs and, he opined, appellant's break up wth
Estella left himwth no hope (R 1608-1609). The w tness thought
that Wiitfield was high on crack cocaine the day of the killing (R
1610).

On cross-exam nation the witness adnmitted that appellant is a
violent, angry man who takes his aggression out prinmarily against
women, which predates his use of drugs (R 1618). Appel  ant  has
four children of his own and has never supported them or taken
financial responsibility for them nor does he support their
mothers (R 1619-1620). Appellant's cocaine use was based primarily
on what the defendant told him There was no corroboration by
others that Witfield used cocaine the day of the crime (R 1620-

1621).  Appellant told the witness he used cocaine at his nother's
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house after the nurder and Regnier was aware the nother said she
was unaware of his cocaine use (R 1622-1624). The wtness was
aware that appellant told his nother he was tired of Claretha
Reynol ds and that he stabbed her and that he blamed the victim for
getting between him and Claretha (R 1625-1626).

H's nother said appellant was good until sonething upset him
and then he would becone violent. Appellant's sister, Diana, said
in a deposition that she never saw Wiitfield use crack cocaine nor
did she ever give himnoney for it (R 1626). Appellant's being
rejailed could explain sone of his depression (R 1628). Regni er
was aware of appellant's extensive crimnal record of violent
crinmes since 1990 (R 1630). He knew defendant had previously been
on probation, community control and in prison. He was aware
appel l ant gave a television interview expressing sorrow for hinself
(R 1631). Appellant would not even cooperate and take the basic
tests to help in making the diagnosis (R 1640). He acknow edged
that a cocaine high only lasts about fifteen mnutes, that the rape
of M. Brooks occurred prior to the nurder and if the rape took
| onger than fifteen mnutes he would not be under the direct
i nfl uence of the cocaine at the tine of the nurder of Claretha

Reynol ds (R 1640).
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The jury recommended a sentence of death by a vote of seven to
five (R 1709). The trial court concurred and in its sentencing
order found in aggravation that appellant was previously convicted
of afelony involving the use or threat of violence to the person,
to wit: two prior convictions for aggravated battery and one for
throming a deadly nissile into an occupied notor vehicle;* the
hom ci de was committed while defendant was engaged in the
comm ssion of a burglary (appellant arned hinself with a knife and
raped WIlie Me Brooks); and the capital felony was especially
hei nous, atrocious and cruel (R 2109-2111).

In mtigation the trial court declined to find the statutory
mental mtigator of capital felony commtted while under the
i nfluence of extrene mental or enotional disturbance but did find
and apply it as non-statutory mtigation (R 2111), the trial court
declined to find that the capacity of the defendant to appreciate
the crimnality of his conduct or to conform his conduct to the

requirenents of law was substantially inmpaired (R 2111-2112) and

The trial court explained in its sentencing order that it did not
permt the state to argue to the jury and refused to consider
itself that the aggravated battery convictions were in fact
downgr aded plea bargains from arnmed sexual battery and conmmitted in
circunstances simlar to the present sexual battery conviction on
victim Wllie Mie Brooks (R 2110).
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rejected duress or under the substantial dom nation of another (R
2112). The court gave considerable or substantial weight to non-
statutory mtigating factors such as inpoverished background,
suffering from chronic crack cocaine addiction; gave some weight to
the fact that appellant's father abandoned him and his nother was
an alcoholic; would give little or no weight to Witfield s alleged
cooperation wth law enforcenent and that he denonstrated
forgiveness to the assailant who wounded him and rejected as not
established an expression or renorse and alleged wllingness to
support the victims children (r 2112-2113).

Whitfield now appeals.
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SUMMARY OF THE ARGUMENT

ISSUE |I. The lower court did not err in permtting appellant
to exercise his option of leaving the courtroom during jury
sel ection.

ISSUE II. The lower court did not err in allowing the prior
incident at the victims house to be admtted into evidence as the
threat to kill the victimtw weeks prior to the conpleted hom cide
was relevant to the issue of his premeditated intent. See Pittman

v. State, 646 So.2d 167 (Fla. 1994).

ISSUE IIl. Appellant's conplaint regarding the prosecutor's
cl osing argunment about sentences received on prior convictions was
not preserved for appellate review by contenporaneous objection
below and did not constitute fundanmental error, and alternatively,
was harm ess. Appellant's current argunent that wtnesses Sutton
and Connor were providing hearsay testinony about threats to kill
made in prior crimes was not the basis urged below and hence not
preserved. This Court has approved the use of such hearsay in
penal ty phase. Rhodes v. State, 547 So.2d 1201 (Fla. 1989).

The prosecutor did not err in cross-examning defense wtness
Dr. Regnier since the Baker Act comm tnent hel ped explain the

depression the witness referred to on direct examnation. A
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prosecut or nmay cross-exam ne an expert on the facts he used or

considered in forming an opinion. Parker v. State, 476 So.2d 134

(Fla. 1985).

The lower court did not err reversibly in permtting cross-
exam nation of defense wtness Detective H nesley about appellant's
statenment of alleged renorse and even if error it was harmness.

Randol ph v. State, 562 8o.2d 331 (Fla. 1990).

Appellant's claimfor relief on the basis of an inproper
“Colden Rule" violation nust fail as the singular remark was not
egregi ous enough to warrant vacating the sentence, especially since
upon the defense objection the prosecutor rephrased his comrents to
apply the facts of the case to the statutory HAC aggravator.

Appel lant's conplaint that the prosecutor's argument made an
I mproper appeal to gender was not preserved by objection below and
Is neritless since the argument was in support of the statutory

aggravating factors present.

| SSUE | V. The trial court correctly answered the jury's
question by reference to the standard instruction -- a procedure
the defense agreed to -- and it would have been specul ative for the

court to guess at whether there was aguarantee appellant woul d

never return to society.
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ISSUE V. The lower court did not err in its treatnent in the
sentencing order of the mental or enotional disturbance mtigating
factor or the inpaired capacity to conform conduct to the
requirenents of law mtigator. The defense expert's view was not
shared by the state rebuttal expert and the facts of the case
compel led rejection of the defense view

The |l ower court did not err in giving great weight to the

recommendation of the jury.
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ARGUMENT

1SSUE |
WHETHER THE LOWER COURT ERRED I N PERM TTI NG
THE DEFENDANT TO LEAVE THE COURTROOM DURI NG
JURY SELECTI ON.

To fully appreciate this issue, the Court nust note M.
Wiitfield s persistent intransigence below. Voir dire examnation
began on Septenber 18, 1995 (R 151). On the second day of jury
sel ection, Septenmber 19, M. Witfield announced to the court that
he was having conflict with his attorneys (R 470). The trial court
attenpted to make a Nelson inquiry® (R 474). Wiitfield conplained
of counsels' "negativity" (R 474). Trial counsel M. WIIlians
stated that he had explained to Witfield that it took time to get
things done and that Wiitfield had been insistent on asserting his
speedy trial rights (R 475-476). Co-counsel Scott explained that
their client did not want themto prepare for penalty phase (R
478). The court asked Wiitfield specifically what he wanted done
that was not done (R 483). \Witfield conplained that his |awers
told him that he did not have a chance (R 484). When the court

infornmed appellant that he would have to conduct an inquiry before

Nelson v.State, 274 So.2d 256 (Fla. 4th DCA 1973).
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di scharging counsel, appellant responded: “., , take me back to ny
cell. | don't want to stay here” and “I'm not going to stay here"
(R 486).

The court again attenpted to inquire whether Witfield had a
basis to discharge counsel and appellant responded that they were
unwi [ ling to fight for him (R 486-487). Trial counsel WIIlians
responded that he would always fight for his client and woul d
represent him zealously within the bounds of the |aw counsel added
that the death penalty was a strong possibility but that he was
prepared to proceed to trial (R 487-488). \Wiitfield said he felt
"hostility" (R 488). When the court again attenpted a Nel son
inquiry, appellant refused to answer (R 491). Trial counsel
Wllians stated that he was prepared to go to trial (R 492).
Whitfield continued to refuse to respond and the court did not
di scharge counsel (R 493-494). When the court suggested that
appellant talk to his lawer, there was nore silence (R 495).
Wiitfield continued to refuse to respond (R 496).

Twenty pages later in the transcript, defense counsel noted
that M. Witfield was not facing the jury and it was obvious he
was going to choose not to participate in the proceedi ngs and

counsel suggested an inquiry into conpetency. The court noted that
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appel l ant was refusing to cooperate and trial defense counsel Scott
added that Wiitfield, in contrast to the previous day, was not
assisting in the jury selection process (rR 523).

Voir dire continued with appellant present (R 523-581). \Wen
the defense suggested a conpetency evaluation by their expert Dr.
Regnier, the court agreed but observed that Witfield could
communi cate when he chose to do so and that he was choosing to turn
his back (R 583-584).

Defense expert Dr. Regnier examned appellant for one half
hour . The court again attenpted to make inquiry of Witfield who
still refused to speak and renained nute (R 592-593).

Appel l ant stated that he would not participate, would not come
fromthe jail and would not do anything if he was going to be
‘downgraded (R 597). Defense counsel responded to the conplaints
asserted by Witfield (R 600-603)

Dr. Regnier suggested there may be a conmunication problem and
offered to nmediate by talking with Witfield and counsel (rR 613).
After a recess, Witfield informed the court he was going through

"depressed stress" and had a headache (R 615, 618). After a
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Faretta®i r y , the court concluded that Witfield was not able
to represent hinself and appellant requested to be taken back to
his cell "because | don't want to be present" (R 620) , Wen the
court offered the option of staying and listening in court,

Wiitfield nmaintained:

“I don't want to, Your Honor. | would like to
go back to ny cell. They can go on wthout
ne.

(R 620)

He thought he would be incrimnating hinmself to be in a place and
position he did not want to be in. The court offered to provide a
tel ephone line with counsel and Witfield insisted

I don't want to have any communication wth
it. | just want to get back to nmy cell where
| was."

(R 621)

He clainmed that he would not listen if kept in the courtroom (R
621).

Dr. Regnier then testified that Witfield was conpetent to
proceed, that he was free of any nmental defect or illness and was
conpletely cognizant of his actions and what he is doing in the

courtroom  He appreciated the charges against him the ranges and

Faretta v. California, 422 US. 806, 95 g.ct. 2525, 45 L.Ed.2d 562
(1975).
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nature of possible penalties "with glaring detail", the adversary
nature of |egal process, had the ability to disclose to his counsel
pertinent facts (but voluntarily chose not to), had the ability to
mani f est appropriate courtroom behavior and the ability to testify
rel evantly on his own behalf if he chose to (R 624-625) . The
defense withdrew the suggestion of inconpetency (R 626). Defense
counsel joined in Witfield s request to return to his cell and
that the jury be instructed that he had voluntarily absented
himself from jury selection. Counsel argued that his continued
presence would be nore prejudicial with the jury (R 626). Wien
appel l ant did not accept the court's offer to stay the court
permitted himto go back to his cell. \Witfield announced that he
was not coming back (R 627). The court explained to prospective
jurors that Witfield voluntarily absented himself (R 629).

Voir dire proceeded anda jury was selected (R 713) .* On the
following day, Septenber 20, the court met with Witfield at the
county jail to urge his presence at trial and appellant declined (R
736-737). Subsequently, in court both the attorneys and the court

stated on the record the facts of what had happened (R 737-744).

“The court continued the effort, requesting counsel again to confer
with appellant renewing the offer to be present (R 655-656).
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Appel lant returned to court on the afternoon of Septenber 20
(R 817) and apologized to the court for his absence that norning (R
865) .

Appel ant  acknowl edges that this Court has held that a
defendant nmay waive his presence in a capital proceeding. Peede v.

State, 474 So.2d 808 (Fla. 1985), cert. denied, 477 U S. 909, 91

L.Ed.2d 575 (1986); Kilsore v. State, __ So.2d , Florida Law

Weekly S345 (1996); Nixon v. State, 572 So.2d 1336 (Fla. 1996).°
If the instant record denonstrates anything it is that the trial
court with seemingly infinite patience attenpted to question the
appel l ant repeatedly concerning the appropriateness of keeping or
discharging the tw trial defense attorneys with the result that
appel l ant refused to respond to the court's inquiries. In addition
to the trial court's stated observations on appellant's refusal to
respond, trial counsel called attention to the fact that Witfield

had turned his back on the jury and was not going to choose to

SAppellant is not aided by his cited cases of Proffitt v.
Wai nwisht, 706 F.2d4 311 (11th Gr. 1983) and Hall v. Wainwright,
733 F.2d 766 (11th Gr. 1984). In the fornmer, the Court declined

to reach the question of whether presence was waivable since the
def endant unquestionably did not waive; in the latter, it was
determ ned the defendant was absent during a non-critical stage and
was harmess error. Hall v. Wainwisht, 805 Fr.2d 945 (1l1th Gir.
1986) .
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participate in the proceedings; he was not assisting in jury
selection in contrast to the previous court day (R 523). Witfield
insisted that he would not participate, would not conme from the
jail and would not do anything (R 597). He repeatedly asserted the
desire to go back to his cell (R 620, 621) and that he would not
listen if he were kept in the courtroom (R 621). Additionally, a
mental conpetency evaluation was perforned contenporaneously and
defense expert Regnier testified that Witfield was conpetent to
proceed and was cogni zant of what he was doing in the courtroom and
knew the nature of the charges and possible penalties “with glaring
detail" (R 624-625). Def ense counsel then joined in appellant's
request that Whitfield be returned to his cell because his
continued presence would be nore prejudicial to the jury (R 626).
Appellant insisted that he would not return to court when allowed
to leave the courtroom (R 627). Appellant even refused the | ower
court's extraordinary offer on the following norning at the jail
urging that he be present in the court for trial (R 736-737). In
Kilsore, supra, this Court concluded that defendant's “angry
coments and reactions indicate that he was fully aware of the
proceedi ngs" 21 Florida Law Weekly S345, 346 and "the instant facts

show that Kilgore requested to waive his right to be present” Id.
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at  347.
The Court should reject appellant's assertion of the right to
mani pul ate the legal system for his own whinsical purposes. See

Jones v. State, 449 So.2d 253, 259 (Fla. 1994); Waterhouse v.

State, 596 So.2d 1008, 1014 (Fla. 1992).¢

Appel l ant may obtain no relief under Coney v. State, 653 So.2d

1009 (Fla. 1995), since Coney was overruled in Bovett v. State,

So.2d . 21 Florida Law Weekly S535 (1996).
The law does not -- and should not -- require nore than that
provided to Witfield below Lex non praecipit inutilia, qui

inutilis |abor stultis.” Cf. yvaldeg v. State, 626 So.2d 1316,

1320- 1321 (Fla. 1993).

‘Appellant points out that he conplained prior to the penalty phase
that he had been absent during jury selection, that a nunber of
wonen had been selected and that he did not have the last or final
word., The trial court reminded Witfield that he had chosen to be
absent in spite of the court's urging (R 1455). Whitfield is
m staken in thinking that he has the last word. Cf. Curtig v,
State, 21 Florida Law Weekly S442. Moreover, any attenpt by
appel l ant to excuse all wonen, based on gender, perenptorily would
have been violative of J.E.B. v. A abama ex re] T.R _, us.

128 L.Ed.2d 89 (1994); Abshire v. State, 642 So.2d 542 (Fla. 1994).

»The | aw conmands not usel ess things because useless labor is
foolish."
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ISSUE 11|

VHETHER THE LOWER COURT ERRED BY ALLOW NG THE
PRIOR INCIDENT AT THE VICTIM S HOUSE TO COVE
| NTO EVI DENCE.

On a proffer witness WIllie Mae Brooks testified that about
two weeks prior to the instant homicide appellant unsuccessfully
sought money from her, victim Claretha Reynolds and Estella Pierre
at the victims residence (R 801-806). When rebuffed, he told
Claretha W thin her earshot:

", , , Fuck you . . , I'mgoing to kill all
three of you all, make sure you all don't have

no nmore fun."
(R 806)

The trial court pernmtted the evidence (R 807) and the w tness
testified in front of the jury (R 822-826). Appellant argues that

“it is clear that the participants in the incident did not view it

seriously" (Brief, p.34) ., That is not exactly so. Testifying
witness WIllie Mie Brooks stated on redirect exami nation that she

was afraid:

"BY MR MORELAND:

Q M. Me, Wwhen you described this
incident earlier between C(Claretha and the
def endant Ernest Wiitfield, she forced him out
of the house; is that correct?

A Yes, she did.

Q. However she did, she forced him out
of the house, he didn't want to go?

A. He didn't want to go.

Q. And he was angry about that; wasn't
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he?

A Yes, he was.

Q. And he didn't say, I’ll hurt you, he
said, 1'"Il kill you; didn't he?

A I'11 kill you.

Q. Now Claretha Reynol ds may not have
been afraid, but were you afraid of FErnest-
Whj L—fj g' d'?

A. Yes, | was.

Q. s that why you didn't |et Ernest
Wiitfield in the house that night?

A Yes, | did.

Q. And the night t hat this rape
occurred, he had that knife to your throat,
were you afraid then?

A Yes, | was.

Q. He didn't say anything to you about
noney or cocaine or anything about that?

A He asked me did | have any noney. |
told him he can check ny purse, | do not have
any noney.

Q. He didn't get any?
A He didn't get any."
(enphasi s supplied) (R 863- 864)
Wiitfield apparently takes confort that the wtness stated
that murder victim Claretha Reynolds was not afraid.®
Contrary to appellant's conplaint the incident was not offered
to show nmerely prior bad acts but to help establish the
premeditated element in the charged offense of first degree nurder

In any event, it is of no noment whether the victimwas afraid

since the victinls state of mind is not an issue in a hom cide

fsubgsequent events conclusively denonstrate that she should have
been!
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prosecution. The instant case wherein Witfield threatened to kill
the victimand two others a nere two weeks prior to the slaying of
Claretha Reynolds is appropriate evidence supporting the thesis
that he did in fact do so with the requisite preneditated intent.
The case is not unlike PRittman v, State, 646 So.2d 167 (Fla. 1994),
wherein this Court found no error in the adm ssion of evidence that
the defendant had made several threats against his ex-wife and her
famly nonths prior to the double killing.®

Appel I ant acknow edges at page 35 of his brief that the prior
threat to kill "could not have affected the jury's verdict in the
guilt or innocence phase of this trial" (probably a w se concession
since WIllie Mae Brooks had testified appellant raped her at knife
point then went into the victims bedroom Victim Claretha Reynol ds
said Whitfield had stabbed her before she expired, appel | ant
adm tted stabbing and killing Claretha to Peggy LaRue, adnmitted to
police after Mranda warnings to stabbing the victim and agreed to

take them to the place where he had discarded the nurder weapon,

Appellant’s reliance on Pope v. State, So.2d , 21 Florida
Law Weekly S257 (Fla. 1996) is m splaced. There the Court found
harm ess error in the adm ssion of evidence that Pope had commtted
a battery on the victim nonths prior to the nmurder since the jury
was not told of his ensuing arrest and incarceration which
al | egedly provided the vengeance notive for the killing. Thus, the
isolated fact of the battery was irrelevant.
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appellant's palmprint was di scovered on the bathtub near the
bat hroom wi ndow Whitfield had entered).

Neverthel ess, appellant maintains that the ‘threat" evidence
could have contributed to the death penalty recomendation. He
argues that the death penalty vote was 7 to 5 and that this Court
has found error not to be harmess on such a split vote in Rhodes

v. State, 547 So.2d 1201 (Fla. 1989); WAV V. Duager, 568 So.2d 1263

(Fla. 1990) and Morgan v. State, 515 So.2d 975 (Fla. 1987). Rhodes
involved a trial court's inproper response to a jury inquiry
outside the presence of the court and wthout notice to counsel
regardi ng whether they would be individually polled on their
penalty recommendation; there was a reasonable possibility some of
the jurors would have voted differently if they thought they would
not be required to reveal their vote in open court. HWay involved
a failure to instruct the jury they could consider nonstatutory
mtigating evidence, as did Morgan, in contravention of Hitchgock
V. Dugger, 481 U S. 393, 95 L.Ed.2d 347 (1987). Appellee is
unaware of any precedent holding that it constitutes reversible
error (in the penalty phase) for the prosecutor in the guilt phase
to introduce evidence of premeditation (as by the instant threat)

in a first degree nurder prosecution. The prosecutor would have
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been derelict had he not done so.1?

The unobjected-to prosecutorial argument at R 1653-1658, 1669 was
proper since it related to the statutory aggravating factors of

prior violent felony convictions and homicide committed during a
burgl ary.
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ISSUE III

VWHETHER THE JURY RECOMMENDATI ON WAS TAI NTED BY

THE | NTRODUCTI ON OF | RRELEVANT EVI DENCE AND

| MPROPER ARGUVMENT.
(a) . i £ nten R iv icti

Before the penalty phase testinony began the trial court

indicated that while it would allow the state to introduce a
conviction for aggravated battery as a prior violent felony it
would not allow the state to show that the offense was actually a
sexual battery because of its prejudicial effect (R 1495). The

defense asked for confirmation as to the court's ruling:

‘MR WLLI AMVS: Judge, as far as the
judgments, it's my understanding, and 1'11 go

through them | think the Court has agreed
that the -- as far as 91-177F and 92-2689F,
that the sexual battery reference will be

whi ted out including the statute nunber and
the degree of the crime --

THE COURT: Right.

M WLLIAMS: -- and the anended to
| anguage there.

THE COURT:  Right.

MR WLLIAMS: As to 90-3963F, throwing a
deadly m ssile judgnent and sentence, the
failure to appear |anguage will be whited out,
including the offense statute numbers and the
degree of crinme as it relates to that.

I"m also asking the Court if it
woul d consider deleting the specifics of the
jail sentences and the sentences inposed in
t hese cases.

THE COURT: That's part of the sentence.
| don't --

MR WLLIAVS:  Well, |I'm naking a request
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on the record.
THE COURT: Yes.

No, 1’11 deny that.
MR WLLI AVE: And al so as to 92-2689F,

whiting out any reference to pending parole

vi ol ation
MR MORELAND: Yes, we'll white that out.
MR, WLLIAVS: -- or stipulated downward
departure.
And that wll by ny -- all ny

objections to the judgnents.
THE COURT: Those w Il be cl eaned up.
Ckay.
(R 1504- 1505)
The defense while asking for deletion of the sentences did not
assert that it would be legal error to admt them and seened to
acquiesce to the trial court's determnation. See Lucas v. State,
376 So.2d 1149, 1152 (Fla. 1979) (this Court will not indulge in the
presunption that the trial judge would have nade an erroneous
ruling had an objection been nade and authorities cited contrary to
his understanding of the |aw). Wen defense witness Watson was
asked on cross-exam nation about the duration of Witfield s prior
sentence, defense counsel objected after the wtness answered the
question. Defense counsel objected that it was beyond the scope of
direct examnation and the trial court gustained the objection and
instructed the jury to disregard it (R 1576).

Appel lant conplains that the prejudicial effect came during

the prosecutor's closing argunent (R 1655-1656). No objection was
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interposed to the closing argument; consequently, any conplaint ab
initio here is untinely and inproper. See Crunp v. State, 622
So.2d 963 (Fla. 1993); Moxdenti v. State, 630 8o.2d 1080 (Fla.

1994); Sims v. State, _ So.2d , 21 Florida Law Weekly S388

(Fla. 1996); Craiag v. State, 510 So.2d 857, 864 (Fla. 1987).

Certainly the prosecutor's argument did not constitute
fundanental error. The prosecutor could permssibly urge that
appel l ant had not used his prior experience in the prison system as
an opportunity to change his ways and to become a productive law-
abiding citizen (R 1656). It was proper for the prosecutor to ague
that the instant homcide was not appellant's failure to obey the
| aw as a singular episode in his life (‘“First, it's inportant
because this wasn't the first time that the defendant has committed
violent crimes. There's a history. There's a history of four
prior violent crimes, four prior violent convictions" -- R 1656;
.. . He's been given a chance. He's had the opportunity to change
his behavior , . . the defendant continues to conmmt crines and
escal ate his violent behavior, which becones nore violent and nore

violent and nore violent until it becones deadly" -- R 1656-1657) .1

UReliance ON non-capital cases such as Fitzserald v. State, 227
So.2d 45 (Fla. 3 DCA 1969) and Sherman v. gtate, 255 So.2d 263
(Fla. 1971) are inapposite;, the instant case involves the capital
phase in which the jury nust nmake a recommendation that the
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There was no error; if there were error, it is harnmless. State v.

_iGuiliog, 491 So.2d 1129 (Fla. 1986).

(B) . Admi ssion of Hearsay Teatimony that Whitfield Threatened to
i t he t he Fel onies if Th
Reported the Crimes:

Prior to the penalty phase opening statenent there was a
colloquy as to what evidence would be adm ssible:

"MR LEE: Ckay. The third incident is
the charge where he was convicted of
aggravated battery involving a victimnaned
Tonya Kirce. This incident occurred Cctober 1
of 1992,

It occurred in the early norning
hours of the day. At 9:30 he was rel eased
from prison for the attack we just talked
about on M. Witfield, Harriett Witfield.
He had a party, celebrated, nmet Tonya Kirce at
that party. Party continued at her house wth
the defendant's sister present.

She goes into her bedroom where
there are  two children sleeping. The
defendant attacks her, chokes her, chokes her
into unconsciousness, and she wakes up naked.

There was also -- | wouldn't mention
anything about a sexual battery that occurred
and he threatens if she calls the police to
kKill her and her children, so | need to know
what you don't want to allow in that part.

appropriate penalty should be death or Ilife inprisonment and the
| egislature has determned that a defendant's felony conviction
history is appropriate for the calcul us. Rhodes v. State, 547

So.2d 1201 (Fla. 1989) is inapplicable; there, unlike the instant
case, the prosecution had introduced a tape displaying the
emotional trauma and suffering of the victim in the unrelated,
untried case. In the instant case the prosecutor nerely argued the
facts of the offenses.
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THE COURT: Vell, | nean the fact that
. she woke up naked, well, obviously there was a

sexual battery and | think that would be
highly prejudicial.

MR LEE: Al right.

THE COURT: He went into her bedroom and
he strangled her.

MR, LEE: Strangled  her, she was
unconsci ous.

THE COURT: Unconsci ous.

MR. LEE: | also have photographs
evi dencing her injuries. | don't know whet her
the Court would allow those in.

THE COURT: | don't think, you know, just
my reading of these cases, I think that

creates a retrial of a case that --

MR LEE: Al right.

THE COURT: -- was never tried and I'm
not going to allow that.

MR LEE I‘11 just ask the officer to
describe what injuries --

THE COURT: What injuries that he saw and

. that she was strangled into -- she was
unconscious and then she was told that if she
said anything -- her children were present,
she was told if she said anything that,
whatever it was, that he would kill her.
MR LEE Al right. I will instruct the

three witnesses at this tinme."
(R 1519-1521)

The court then permtted the prosecutor to make opening statenent
during which the prosecutor stated regarding a prior violent

felony:

"The third crime I'S anot her
aggravated battery. The victim again is a
woman. This crime occurred on COctober 1st of
1992 and he was convicted on July 6th of 1993.
In this case they were at a party.
There was drinking involved. The def endant
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and his sister and two children went over to
the victims house, Tonya Kirce, where she
lived with her two children. Again | think
the children were around seven or eight years
ol d.

The officer will tell you, you'll
hear from Oficer Connor, Wwho was the
investigating officer on that case, M. Kirce
was in her bedroom was about to go to sleep.
Her two children were in the bedroom They
were asl eep.

The defendant comes in the bedroom
and chokes Ms. Kirce into unconsciousness and
told both wvictinms of these  aggravated
batteries, he told the first victim as he was

| eaving, if you call the police, 1’11 kill
you, he told the second victim M. Kirce, if
you call the police, 1711 kill you and your
children,

MR WLLIAVS: Judge, I'm going to make

an objection and ask to approach the bench.
THE COURT: Yes, sir. Sidebar.
(THE FOLLOW NG PRCCEEDI NGS ENSUED AT THE
BENCH. )
MR. WLLIAMS: Judge, I am going to make
a notion for mstrial.
| believe that when we tal ked about
the proffer in this case it was understood
there wasn't going to be anything that was
unrelated to the aggravated battery.
| think both of these coments
attributed to the defendant that had been
brought out in front of the jury take in

consi deration crimes t hat wer e not
contenplated during the aggravated battery.
MR LEE: | don't follow you.

MR WLLIAVS: He's talking about threats
to kill.

THE COURT: It was part of the res
gestae. | wish you would leave that alone.
MR LEE Il wll nove on. 1 t hought |

proffered those statements and | thought | was
allowed to use them
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THE COURT: | did. It was part of the
res gestae. |'ve elimnated anything that had

1 elimnated anything that had any
reference to any sexual battery or anything
el se.

MR LEE: | didn't talk about those.

THE COURT:  Okay."

Paul Sutton testi

(R 1528-1530)

Ser geant fied without objection that on
January 11, 1991, Harriett Wiitfield was the victim of an
aggravated battery by appellant. The victim reported to Sutton
that appellant told her that if she screamed he would kill her and

as he was | eaving told her that

police he would kill her

testified wthout objection

(R 1553-1555),

regar di ng

if she reported the incident to
Det ective beorge Connor

appel lant's  aggravat ed

battery conviction on Tonya Kirce and that she told the w tness

appel lant told her at the tine

going to kill her and her two chi

To summari ze the events bel ow

testinony obtained a ruling from the trial

did not contest that the threats t

if she called the police he was

[dren (R 1556-1559).

t he prosecutor before the
court which the defense

O prior victims was admi ssible as

part of the assault incidents. When the prosecutor nentioned them
in his opening statement, the court reconfirmed his ruling but
asked the prosecutor not to pursue it and the prosecutor did not

The prosecutor conplied with the t

rial court ruling not to refer to
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any sexual battery with prior victims (R 1529-1530). Appellant did
not object to the testinony of witnesses Sutton and Connor (R 1553-
1555, R 1556-1559).

Now on this appeal Wiitfield initiates a conplaint that Sutton
and Connor were not present during the offense and were giving
hearsay evi dence. Since not raised below, the claim is barred.
Mordenti, supra, Crump, Supra, Steinhorst v, State, 412 So.2d 332

(Fla. 1982); GCcchicone v. State, 570 So.2d 902 (Fla. 1990). Even

if the merits could be reached, this Court has approved the use of

such hearsay. See Rhodeg Vv, State, 547 so.2d 1201, 1204 (Fl a.

1989); Watt v. State. 641 go.2d 355, 360 (Fla. 1994): Finpev v.

state, 660 So.2d 674, 684 (Fla. 1995); Long v. State, 610 So-2d

1268, 1274 (Fla. 1992).

(¢). ImprorRraCrogg-Examination_of Defense Witness_Dr. __nier:
After Dr. Regnier testified on direct examnation that

appel l ant was conm tted pursuant to the Baker Act in 1991, the

prosecutor cross-examned the witness:

9., Al right. Now this Baker Act that

occurred back on Septenber the 3rd -- is that
when that occurred, Doctor?
A | believe so, 1991.

Q. Were you aware that the defendant
had just been released from jail August 26,
1991, a few days before that?

A No, | was not.

Q. Okay. And that he had been placed
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on conmmunity control at that time which is a

house arr
A
yes.

Q

est?
| knew he was on community control,

And do you know that he had violated

that community control, that house arrest?

A
Q.
a warrant

| wasn't aware of that, no.
And that he was subsequently -- that
was Ssubsequently issued and he was

put back --

S.

SCOTT :  (njection, your Honor.

BY MR MORELAND:

Q.
obj e
of i

obj e
don'

veri

jail.

-- in jail Septenber the 5th.

THE COURT: What's the basis of the
ction?

MS. SCOIT: He said he wasn't aware
t

THE COURT:  Ckay. "Il overrule the
ction. You may ask the question. |
t know what --

MR MORELAND: | just want to

fy, Judge, that he was put back in

BY MR MORELAND:

Q.
Sept enber
5th  for

If he was put back in jail then on
3rd for that violation -- Septenber
that violation, the Baker Act

Sept enber 3rd, that would certainly explain
sone of his depression, sone of his actions at
that time when the Baker Act occurred;

woul dn' t
A

it?
It could explain sone of it, yes,

al so mght explain his wight, that he ate

while he

was In jail."”
(R 1627-1628)

Once again appellant appears to be changing the nature of his

objection at the appellate level from that presented below, which

i's inperm ssible,

answered he was not

The objection raised below was that the witness

aware that Wiitfield was put back in jail on
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Septenber 5, 1991. And as the continued inquiry by the prosecutor
denmonstrated appellant's return to jail would help explain sone of
his depression and some of his actions at the tinme when the Baker
Act occurred. (R 1627-1628). The cross-exam nation helps explain
in context that defendant's depression had a normal basis or
justification. This Court has consistently ruled that an expert
may be cross-exanined regarding the facts he know or considered in

reaching an opinion. See Parker v. State, 476 So.2d 134, 139 (Fla.

1985); Hildwin v. State, 531 So.2d 124 (Fla. 1988), affirmed, 490
US 638, 104 L.Ed.2d 728 (1989) (state could rebut evidence

presented by defendant as to his nonviolent nature); Mehlemn v.

State, 503 So.2d 310, 315 (Fla. 1987); vVvalle v. State, 581 So0.2d
40, 46 (Fla. 1991); Johnson v, State, 608 $o0.2d 4, 10 (Fla. 1992);

Jones v. State, 612 So.2d 1370, 1374 (Fla. 1992); Bonifay v. State,

626 so.2d 1310, 1312 (Fla. 1993); McCrae y_ State. 395 So.2d 1145

(Fla. 1980) .12

(D)

Defense witness Detective Honesley testified on direct

exam nation that while escorting Witfield from the Sarasota Police

2There was no conplaint |odged bel ow that the prosecutor was adding
facts or in effect testifying without placing hinself under oath;
this appellate afterthought need not be entertained now.
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Department to the building at the county jail a newspaper reporter
attenpted to interview appellant. The defendant did not make any
verbal response and the wtness was not watching for any facial
reaction when the reporter told Witfield the victim was dead.
Inside the jail building appellant said he did not know she was
dead, stated he did not nean to kill her and began to cry (R 1578-
1580). The prosecutor inquired on cross-exam nation:

"BY MR LEE

Q. You said the defendant said he did
not know he had killed her?

A He stated, to quote him he stated,
| did not know she was dead.

Q. Now are you aware that earlier that
norning he told Peggy LaRue, | killed big
girl?

. A. No, |'m not.
I'm sorry.

Q. Okay. Now, Detective Hi nesley, you
said he stated crying?

A Yes, Sir.
Q. Do you know why he was crying?
MR WLLIAVE: Judge, |'m going to
obj ect . That calls for a certain amunt of

specul ation on his part. He can testify as to
what he heard.

THE COURT: | don't know whet her
it's speculation or whether he knows.

I"I'l overrule the objection.

THE W TNESS: I'm sorry.

Wul d you repeat the question?

BY MR LEE:
Q. Let nme rephrase it.
Do you know whet her he was crying
because he felt sorry for the victim or sorry
for hinself?




A My inpression was nore for hinself.
Q. Are you aware that he went on TV
later that day and when a reporter asked, are

you sorry, he said, |I'm sorry for everyone,
I'm sorry for nyself?
MR WLLI AVE: I'"m going to object.

That's outside the scope of my direct
exam nati on.
THE COURT: "1l sustain that.
MR, LEE Not hi ng further, vyour
Honor . "
(R 1580- 1581)

On redirect exam nation by defense counsel, he stated:

"BY MR, WLLIAVE:

Q. You do also recall that he mde
another statenent other than, | didn't know
that she was dead; what was the other
statenent that he made?

A. The other statenent he made was, |
didn't nean to kill her.

Q. And at that point is that when he
began to cry?

A. Yes, sir.

Q. And as far as your inpression, you
don't have that based on anything other than
your opinion; is that correct?

A That's mny opinion. Yes, sir.

MR WLLIAMS: | don't have any other
questions, your Honor."
(R 1581-1582)%

Appellee cites Walton v. State, 547 So.2d 622, 625 (Fla.

BAppellee notes that after the trial court prelimnarily ruled that
it didn't know whether the witness' answer was based on
specul ation, the defense did not renew upon hearing the answer any
objection or nove to strike the answer based on specul ation. The
defense presumably was satisfied with the witness having given his
i npression (R 1581-1582). Hs initiation of conplaint on appeal is
untimely and procedurally barred.
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1989) (Wherein this Court stated:
. “[3] In his second point, Walton argues
that the state inproperly presented evidence
concerning lack of renorse as a nonstatutory

aggravating circunstance. In response, the
state asserts that Walton's counsel initiated
t he guestioning of def ense W t nesses

concerning renorse and expressly asked one
witness ‘what if any renorse” had Wlton
shown, thus opening the door concerning this
I ssue. Thi s courthas consistently held that
| ack- of -renorse evidence cannot be presented
by the state as an aggravating circunstance in
its case in chief, gee Robinson v. State, 520
So.2d 1 (Fla. 1988); Patterson v. State, 513
So.2d 1263 (Fla. 1987); Pope v. State, 441
So.2d 1073 (Fla. 1983); Jackson v. Wainwight,
421 So.2d 1385 (Fla. 1982, cert denied. 463
U.S. 1229, 103 S.Ct. 3572, 77 L.Ed.2d 1412
(1983), but that does not nean the state is
unable to present this evidence to rebut

. nonstatutory mtigating evidence of renorse
presented by a defendant. gee Agan v. State,
445 80.2d 326 (Fla. 1983), cert. denied. 469
us 873, 105 s.ct. 225 83 L.Ed.2d 154
(1984).

Thus, the Court allows the state to rebut nonstatutory mtigating
evidence of renorse presented by a defendant; the state nerely is
not permtted to use lack of renmorse as a nonstatutory aggravating
ci rcunst ance. Here, Detective H nesley was a defense w tness
apparently called to repeat a hearsay declaration of Witfield
suggesting renorse. Since appellant did not testify and subject

hinself to cross-examnation on the issue, all that was left for

the state was to cross-examne the hearsay |istener Hinesley.

. 44




In any event, even if eliciting the defense witness'
inpression were deemed error, it is harmess. See Rapdolph V..
State, 562 So.2d 331, 338 (Fla. 1990) (inproper question by
prosecutor regarding renorse constituted harmess error). In the
instant case, defense witness Dr. Regnier testified on cross-
exam nation by the prosecutor:

“0. And, Doctor, you talked about the
defendant's sorrow.
Wre you aware of a television

interview the defendant gave when he was asked
about whether he was sorry or not and he said,

yeah, | feel sorry for everyone, | feel sorry
for nyself?

A. Yes, | am | saw the --

Q. Were you aware of that?

A. | saw the various --

Q. Were you aware of that?

A. Yes.

(R 1631)
Thus, Wiitfield's sorrow or renorse was for everyone, including
himself .

(E). The Prosecutor 'g Golden Rule Araunent :

The transcript reveals the followng during the prosecutor's

closing argument:

"Consi der being woken up six AM in the
morning, trying to defend off a stabbing

4Tn the sentencing menoranda of both prosecutor and defense it was
argued that Wiitfield expressed renmorse for hinself in a television
interview. (R 2084, R 2096).
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Ernest Wiitfield with an eight-inch kitchen

. knife, in front of your five kids, not know ng
about --

M5. SCOTT : |I'm going to object to this

argument . | believe it encroaches upon the

Colden Rule as it pertains to pain and
suffering of the victimand |I have two case
cites if the court wants to consider those.

THE COURT: That aspect of it, you may
certainly talk about that, but --

MR MORELAND: What |'m asking you to do,
| adies and gentlenen, is only apply the facts
t hat you know them to this, to this
aggravating factor.

The kids were present, seeing their
mother being attacked, extrenely  wicked,
indifference to suffering. Consider (laretha
Reynol ds being attacked as she tried to defend
hersel f, Consi der her jugular vein being cut
and her pulmonary artery, her pulnonary artery
being severed, Claretha Reynolds trying to get
up and fight, losing blood, becomng weaker,

. not being able to defend herself."
(R 1662)
INn Bertolotti V. State, 476 go.2d 130 (Fla. 1985), this Court

affirmed a judgnent and sentence of death although the prosecutor
“clearly overstepped the bounds of proper argunent on at | east
three occasions". Id, at 132. One of the arguments, a violation
of the proscribed Golden Rule argunents, invited the jury to
imagine the victims final pain, terror and defenselessness. The

Court cited State v. Mirrav, 443 8o.2d 955 (Fla. 1984), noting that

prosecutorial error alone does not warrant autonmatic reversal of a

conviction. In the penalty phase of a nurder trial resulting in an
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advi sory  reconmmendati on, "prosecutori al m sconduct must  be
egregious indeed to warrant our vacating the sentence and renmanding
for a new penalty phase trial". Id. at 133. In that case the
m sconduct was not so outrageous to taint the validity of the
jury's recomendati on.

In Rhodes v, State, 547 so.2d 1201 (Fla. 1989), the Court,
after condeming the prosecutor's closing argunent, observed that
it was not a case of a singular inproper remark but rather "was
riddled with inproper comments”. Id. at 1206 (including describing
the defendant as acting like a vanpire).

In the instant case, the prosecutor nade a single remark -- an
inconpl ete sentence (‘consider being woken up”, etc.) and upon the
def ense objection -- changed the structure of his conment:

"What |I'm asking you to do, | adies and

gentlemen, 1is only apply the facts that you

know them to this, to this aggravating

factor."”

(R 1662)
The prosecutor then proceeded to outline the facts for their
consideration -- which did not constitute a CGolden Rule violation

(and thus occasioned no other objection by the defense).
The instant case is not unlike Jones v, State, 612 So.2d 1370,

1374 (Fla. 1992), where the prosecutor argued that he wanted the

jury to think about the effect that the period of five seconds
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(time for firing three shots) had on the lives of the defendant,
co-defendant and victim and this Court concluded:
“This commrent did not vitiate the entire trial
nor did it inflame the mnds and passions of
the jurors so that their verdict reflected an
enotional response to the crime or defendant
rather than the logical analysis of the
evidence in light of the applicable |aw"
So, 100, in this case, appellant's claim is neritless.
(F) . Improper Appeal fo Gender:
Appellant finally contends that the prosecutor mnade an
i nproper appeal to gender in the penalty phase closing argunent,
citing R 1653-1657. Wiitfield did not interpose any objection
bel ow, so any conplaint regarding closing argunent is not preserved

for appellate review and is procedurally barred. Mordenti V.

State, 630 So.2d 1080 (Fla. 1994); (Crump V. State, 622 So.2d 963

(Fla. 1993); Cummings-El v. State, So.2d , 21 Florida Law
Weekly 8401 (Fla. 1996); Fexrell v. State, ___ So.2d , 21
Florida Law Wekly S388 (Fla. 1996); gSimg v, State. _  So.2d ,

21 Florida Law Weekly 8320 (Fla. 1996); Craia v. State, 510 So.2d

857, 864 (Fla. 1987).
Even if the claimhad been properly preserved it would be
meritless as the prosecutor's argunent perm ssibly focused on

statutory aggravating factor of Witfield s prior violent felony
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convictions: Exhibit 35, the conviction for throwng a mssile into
a motor vehicle; Exhibit 36, aggravated battery conviction on
Harriett Wiitfield; and Exhibit 37, aggravated battery on Tonya
Kirce (R 1548, R 1651-1658). That appellant has chosen as targets
of his violent crimnal felonies women cannot be visited upon the
state -- only upon the defendant. The appellant's reliance on
Robinsgon v, State, 520 So.2da 1 (Fla. 1988), is neritless which
involved a prosecutor's inpernmissible appeal to racial bias and
prejudice in the prosecution of ablack defendant for the nurder of
a white woman. Here, both the victim and the defendant were black
(R 1728).

The prosecutor could permssibly argue the fact of a rape in
the instant case because one of the statutory aggravators
considered -- and found by the trial court -- was the factor of
hom cide conmtted during a burglary and sexual battery on Wllie
Mae Brooks (R 1658-1659, R 2110).

The prosecutor conmitted no error in presenting evidence upon
Wiitfield s prior violent felony convictions and urging their

applicability as statutory aggravators to the judge and jury.
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| SSUE |V

WHETHER THE TRI AL COURT'S RESPONSE TO THE
PENALTY JURY'S QUESTION WAS ERRONECUS.

The record reflects that during penalty phase deliberations
the jury presented a question. The trial court informed counsel:

‘The jury sent ne a note | guess inmediately
upon their entering the room and, quote, does
l[ife in prison without parole, does life in
prison without parole really nean no parole
under any circunstances, no parole is in
quotes and under any Ccircumstances is
underlined, any is double, and he wll never
be allowed back into society again, wth a
question mark, respectfully, and it's signed
by Gale May, the foreperson, as well as Donna
vVanTassell, Alfreda Wargacki, Beverly Fox,
Josephine Filak, and Vivian Desrosier.

Okay. Now what they're |ooking for is

for me to say that they can never -- that this
case could never be reversed, t hat post-
conviction relief -- 1 don't know.

So 1 propose either one of two things,
either I will reread the instruction to them

if you choose, | wll read themthe statute, |
don't see any reason why not read themthe
statute, or | wll tell themthat | can't

further advise them that they have all the
law that they're going to have."
(R 1701-1702)

The prosecutor suggested the jury be told to rely on the
instructions they had been given; the defense suggested that the
question be answered in the affirmative and the court declined,
noting that “the legislature may change the |aw next week" (R

1703). In the alternative the defense requested the court reread
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the pertinent portion of the jury instruction that said life
wi thout the possibility of parole (R 1704). \Wen the court asked

the defense what it should read, the defense responded that ‘we

took it back to our office" (R 1705) . The court was hesitant to
answer the question "yes" because it did not know whether Witfield
could ever get out (R 1705). The court then accepted the defense

request to read this paragraph and did read it and the defense
sought no other explanation be given the jury (R 1706-1708)

“The punishnent for this crine is either death
or life inprisonnent wthout the possibility
of parole. The final decision as to what
puni shment shall be inposed rests solely wth
t he Judge of this court. However, the | aw
requires that you, the jury, render to the
Court an advisory sentence as to what
puni shirent should be I nposed upon the
def endant . Il will place great weight upon
your advisory opinion."

(R 1706-1707; R 1708-1709)

First of all, appellant may not prevail because the trial
court granted the relief requested by appellant; thus, he nay not
be heard to conplain now See McPhee V. State, 254 So.2d 406 (Fla.
1st DCA 1971) (defendant estopped from asserting as fundanmental
error where defense had requested given instruction); Lucas v.
State, 376 8o.2d 1149, 1152 (Fla. 1979) (where defendant deferred to
trial court ruling, appellate court will not indulge in presunption
that trial judge would have made erroneous ruling had objection
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been made and authorities cited). In the instant case the defense
counsel wultimately acquiesced to the lower court's decision and
agreed with the instruction given to the jury (R 1708).%
Secondly, even if the nerits could be addressed, Witfield may
not prevail since the trial court properly handled the matter.
What the jury was asking -- whether there was a guarantee that
Wiitfield would never be allowed back into society -- is
unanswer abl e since no one can foresee the future, e.g., a grant of
clemency or pardon by a future governor, escape, the granting of
post-conviction relief by a state or federal tribunal, reversal of
conviction on direct appeal. This Court has previously approved
the trial court's handling of simlar requests by the jury that
they have to depend on the evidence and instructions. See

Wat er house v. State, 596 8o0.2d4 1008, 1015 (Fla. 1992); Mungin v

State, = So.2d __, 21 Florida Law \eekly S66 (Fla., February 8,
1996) .

Appel l ant  cannot receive sustenance under well V.
Mississippi, 472 U S. 320, 86 L.Ed.2d 231 (1985), since the jury's
role was not mnimzed, they were reinforned that the court "would

pl ace great weight upon your advisory opinion" (R 1708-1709). Nor

15vMR, WLLIAMS: No, vyour Honor, | would request that you just read
the instruction."”
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is he aided by Simmons v. South Carolina, 512 US. _ , 129 n.Ed.2d

133 (1994). There, the prosecutor had argued that defendant's
future dangerousness was a factor to consider when fixing the
appropriate punishnment and the defendant was not permtted an
instruction regarding his ineligibility for parole where it
appeared the jurors nmay not have understood state |aw. In Florida,
unlike South Carolina, future dangerousness is not an appropriate
aggravating factor and the statutory aggravators listed in F.S
921. 141 are exclusive (R 1696). Unlike Simmong, appellant was not
deni ed the due process right to deny or explain information to
rebut the prosecution claim that he would pose a danger to society
in the future if not executed. The jury was correctly inforned
that the options to be considered were "either death or life
| nprisonment w thout the possibility of parole" (R 1708) . Asking
the Court to speculate on nore than that was not constitutionally
required.

Appel lant's claim nmust be rejected.
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ISCUE V

. VWHETHER THE TRI AL JUDGE ERRED I N FAI LI NG TO
FIND AND VEI GH M Tl GATI NG Cl RCUMSTANCES AND I N
G VING GREAT WEIGHT TO THE JURY'S DEATH
RECOMVENDATI ON.

(A) . Statutory Mitigating Circumstance of Extrene Mental or
Emotional Disturbance.

The trial court's order recites:

“The only professional called to testify
regarding mtigating circunstances was Dr.
Eddie Regnier, Ph.D., a psychol ogi st who
specializes in treating addiction disorders.
He spent a total of approximtely 14 hours
wi th the defendant. The majority of his
testinony cane from hearsay docunents and
interviews. No witnesses with direct evidence
were called to testify. Dr. Regnier indicated
he was unable to get very nuch information

. from the defendant because the defendant was
uncooperative and “a poor historian."

Dr. Regnier testified that the defendant
suffered from long standing major depression
as a result of childhood deprivation. He was
negl ected and abused as a child; he |acked
stability in his life and as a result becanme a
cocai ne addict.

In 1991, the defendant was committed
under the Baker Act and held for a few days.
The records were never produced. Dr. Regnier
indicated that this commitnent was the result
of a cocaine binge.

It was further disclosed that in 1995,
the defendant was involved in a shooting and
was injured. From this incident he suffers a
post traumatic stress disorder.

Even if the above facts were proven,
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which they weren't, they were not of the

. magnitude to cause an extrene nental or
emotional disturbance which would rise to the
| evel of this mtigator. If Dr. Regnier's
second hand recounting of the defendant's
unpl easant and deprived chil dhood is
believable, it still does not prove the
exi stence of this statutory mtigator;
however, | do find and apply that evidence to

non-statutory nmitigators.”
(R 2111)

Appel l ant argues (Brief, p. 55) that even if the trial judge
correctly found that his mental and enotional disturbance did not
rise to the level of the statutory nental mtigating circunstance
he erred by failing to find and weigh the evidence as a non-
statutory mtigating factor. This is not accurate. The sentencing

. order specifically declares:
Even if the above facts were proven,
which they weren't, they were not of the

magnitude to cause an extrene nental or
enmotional disturbance which would rise to the

level of this mtigator. If Dr. Regnier's
second hand recounting of the defendant's
unpl easant and deprived chil dhood is
believable, it still does not prove the

exi stence of this statutory mtigator;
however, | do find and apply. that evidence to

(enphasis supplied) (r 2111)
Appel lant criticizes the lower court for making ‘no nention of

the testinony given by Peggy LaRue and Estella Pierre during the

guilt or innocence phase of the trial" (Brief, p. 54). He does not
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speci fy what should have been addressed other than to say that ‘the
court ignored inportant evidence relating to Witfield s enotional
di sturbance about the break-up of his relationship wth Estella
Pierre." The short answer is that Estella Pierre did not in her
testinony describe any enotional disturbance arising from their
break-up (r 1135-1152). Wth respect to Ms. LaRue’s quilt phase
testimony, while she briefly commented on cross-exam nation that
appel l ant nmentioned his love for Estella and that he said he
‘snapped" when Claretha pushed him (R 935, 939), the witness also
added that she (LaRue) felt like her life was in danger when she
was with appellant (R 942-943, R 945) and she did not testify that
the break-up with Estella was a cause of any enotional disturbance
contributing to the homcide. Even if she had done so, such
testinmony could have been ignored in light of the fact that
appel lant -- having weeks earlier specifically threatened to Kill
Claretha -- armed hinself with a knife upon illegally entering the
residence and initiating his assaults on M. Brooks and nurder
victim Claretha Reynol ds.

Thus, whitfield’'s self-serving rationalizations to M. LaRue
after the murder need not be given full credence. And even if it
were error for the trial court not to consider it, it was so

insubstantial' given the facts and circunstances of the instant
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offense and Wiitfield s violent crimnal history against wonen, any

such error must be deened harnless. Cf. Wic¢kham v. State, 593

So.2d 191, 194 (Fla. 1991).

(B).

The lower court's order recited:

‘2 The capacity of the defendant to
appreciate the crimnality of his conduct, or
to conform his conduct to the requirements of
|l aw was substantially inpaired.

Dr. Regnier testified both during the
guilt and penalty phase regarding the defense
of voluntary cocaine intoxication that the
defendant was a crack cocaine addict and had
been so for approximately nine years. [t was
al | eged that the defendant used cocai ne the
evening of the nurder.

. | believe that the defendant is a cocaine
addict, and that he probably did use cocaine
some time shortly before the nurder. Dr.
Regnier testified that a crack cocaine high or
euphoric feeling lasts about 15 mi nutes.
There is no evidence that the defendant snoked
rock cocaine within 15 mnutes of the murder.
The evidence shows that the defendant was
commtting the rape of WIIlie Mae Brooks for
at least 10 mnutes before entering the
bedroom of the deceased where he then spent at
| east 10 mi nutes. During the guilt phase, the
same evidence was presented to the jury to
nullify the existence of the specific intent
necessary for pre-neditation, and the jury
found beyond a reasonabl e doubt that it did
not exist. The law enforcement w tnesses who
saw the defendant shortly after the incident
testified that he appeared nornmal. There is
no satisfactory evidence fromwhich I find the
exi stence of this factor. This mtigating
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factor does not exist."
(R 2111-2112)

The court added in considering non-statutory mitigation:

‘4. The defendant suffered from chronic
crack cocaine addition.

Although the evidence was not very
definitive as to the nature and extent of the
addiction, | find that this factor has been
est abl i shed. Had this been a crine to obtain
money for drugs, this factor would be entitled
to great weight. The comm ssion of this
murder had absolutely no relationship to the
defendant's addiction; however, | do consider
this an aspect of the defendant's background
and character and in that regard, | give it
substantial weight,

(R 2113)

Appel lant's conplaint really is that the trial judge did not
treat as unchal |l engeable verity the opinion of the defense-retained

expert. This is not required. See Walls v. State, 641 So.2d 381

390-391 (Fla. 1994); Wiornos v. State, 676 So.2d 972, 975 (Fla.

1996); Farr v. State, 656 So.2d 448, 450 (rFla. 1995). \Wile Dr.
Regni er described in general the use of crack cocaine as including
after the high feeling, “a drop, a falling off, a deep depression,
despair, uneasy feeling" (R 1198) and opined that Witfield was in
a paranoid and hypervigilant state when he conmtted the hom cide

(R 1220),* his observations were contradicted by arresting Oficer

%pr. Regnier described as hypervigilant as being so guarded they
can't speak to you in a give and take situation. (R 1220)
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Bel| who described appellant as very alert, seemngly wthout drug
or alcohol problems and could lead the officers to the discarded
mur der weapon wthout difficulty (R 889-890, R 896).

Moreover, Dr. Regnier's views were not shared by state
rebuttal expert witness Dr. Sprehe who thought Witfield was able
to form specific intent through the actions that occurred that
evening as evidenced by his own utterances, the arresting officers
who detected no evidence of intoxication, his actions of
subterfuge, planning and discarding of the nurder weapon (R 1251-
1252). He noted the significance of threatening victin Brooks at
knife point not to make noise because it showed he had plans to do
sonething in the house wthout waking others present (R 1253).
Fleeing the scene is an indicator of awareness (R 1254). Cocai ne
psychosis could be ruled out because it does not go away in a
matter of a few hours and Wiitfield was conpetent and aware of his
rights within an hour or two of the killing (R 1255). Hi's behavior
was not that of an erratic cocaine-high person, i.e., being |oud,
repetitious and showi ng very jerky behavior in contrast to the
planning and subterfuge and quietly warning the rape victin to be
quiet (R 1256). It takes a matter of hours to come down from a
cocaine high (R 1261).

In light of the contrary evidence supplied by the police and
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Dr. Sprehe, the court correctly decided “there is no satisfactory
evidence fromwhich | find the existence of this factor" (R 2112).
(). Guvina Geat Wight to the Jury Recommendation:

Appel | ant acknow edged that this Court has approved what the
trial court has done, i.e., Qive great weight to the jury

recommendation, Grossman V. State, 525 So.2d 833, 839, n 1 (Fla.

1988), Smth v. State, 515 So.2d 182, 185 (Fla. 1987), and he notes

that this Court rejected a simlar argunent in Brown v. State 565
So.2d 304 (Fla. 1990); see also Thonpson v, State, 648 So.2d 692
(Fla. 1994). This Court has repeatedly stated that the jury is the

conscience of the comunity. See Hall v, State, 614 So.2d 473, 477

(Fla. 1993) (lower court did not err in noting in order that
di sagreement with jury recomendation should be rare circunstance

where sentencing order reflected proper weighing); Smith v State

515 So.2d4 182, 185 (Fla. 1987); Qossman v. State, 525 So.2d 833,

846 (Fla. 1988); Stone v, State 378 So.2d 765, 772 (Fla.

1979) (jury recomendation of death entitled to great weight). It
woul d be an odd jurisprudence that would hold that great weight
should be given when the jury nekes a life sentence recomendation
but refuse to accord such weight when the recommendation is death.

Appel  ant declares that the issue is ripe for re-examnation
in light of Espinoga v. Florida, 505 U. S. , 120 L.Ed.2d 854
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(1992) but that case which merely re-enphasizes that the jury has
a significant role to play in Florida's capital sentencing scheme
contains no suggestion that a bare majority death recommendation
shoul d not be given weight.'’

Appellant's claim is wthout nerit.

"other alummi of the school of seven-to-five jury death
reconmendati ons approved by this Court include Fexrell V., State,

So.2d __, 21 Florida Law Weekly S388 (Fla. 1996); Huornos v.
State, = S8o0.2d4 __, 21 Florida Law Wekly s202 (Fla. 1996); Ozrme
v. State So.2d , 21 Florida Law Weekly S195 (Fla. 1996);
Larzelere v. State, 676 So.2d 394 (Fla. 1996) ; Ar c her |, 673

So.2d 17 (Fla. 1996); Coney v. State, 653 So.2d 1009 (Fla. 1995);
Suggg- V. State 644 So.2d 64 (Fla. 1994); Derrick v. State, 641
So.2d 378 (Fla. 1994); Colina v. State, 634 So.2d 1077 (Fla. 1994);

Thonpson v, State, 619 So.2d 261 (Fla. 1993), as well as numerous
pre-Egpinoga cases.
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CONCLUSI ON
‘ Based on the foregoing argunents and authorities, the judgment
and sentence should be affirnmed.
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ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

P71 [ LA

ROBERT J. LANDRY
Assistant Attorney GCeneral
Florida Bar 1.D. No.: 0134101
2002 N. Lois Avenue, Suite 700
Tampa, Florida 33607
(813) 873-4739
COUNSEL FOR APPELLEE
' CERTIFICATE OF SERVICE
| HEREBY CERTIFY that true and correct copy of the foregoing
has been furnished by U S. Regular Ml to, Douglas S. Connor,
Assistant Public Defender, Public Defender's Ofice, Post Ofice
Box 9000--Drawer PD, Bartow, Florida 33831, this ‘;17/ day of

January, 1997.

ARoze7 ) [y L,

COUNSEL FéR APPELLEE

9 0




