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SUSAN F. CLARK, etc. et al., 

INITIAL BRIEF OF APPELLANT 
McCAW COMMUNICATIONS OF FLORIDA, INC. 

TRODUCTION 

The Order on appeal, Order No. PSC-95-1247-FOF-TL (issued October 1 1,1995), is a final 

order of the Florida Public Service Commission that eliminated the longstanding and successful 

formula that determined the usage charges paid by mobile telecommunications service providers 

such as McCaw to the local exchange companies. The Commission’s decision to break the 

formula’s link to changes in interexchange carrier access charges should be reversed because it was 

made (i) without competent substantial evidence of record, (ii) in violation of the doctrine of 

administrative finality, and (iii) in an arbitrary and capricious manner. 

I 
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ST-ENT OF THE CASE AND FACTS 

A. Procedural Statement 

McCaw Communications of Florida, Inc., on behalf of itself and its Florida regional 

affiliates, appeals Order No. PSC-95-1247-FOF-TL (issued October 1 1 ,  1995), a final order of the 

Florida Public Service Commission (“Commission”), pursuant to Article V, section 3(b)(2) of the 

Florida Constitution, section 364.338, Florida Statutes, and Rule 9.030(a)( l)(B)(ii) of the Florida 

Rules of Appellate Procedure.’ To avoid confusion with the other orders discussed herein, the order 

being appealed shall be referred to as the “1 995 Order.” To put the 1995 Order in its proper context, 

first it is necessary to examine the Commission’s two prior proceedings relating to the rates at issue 

in this appeal. 

-- the 1988 Order B. Interconnection Historv: The 0 ripinal Int erconnection Decision . .  

For the last eight years, Appellant McCaw has provided cellular telephone sewice in Florida 

pursuant to an interconnection usage rate formula first approved by the Commission in 1988. A. 50- 

81 (Order No, 20475, issued December 20,1988, hereinafter referred to as the “1988 Order”). While 

McCaw builds and operates its own wireless networks that enable cellular telephones to make and 

receive calls, McCaw’s cellular networks must be interconnected with the existing landline or local 

exchange networks so a caller on one network can reach anyone on the other network. These local 

landline networks are the historic bottleneck monopolies operated by the “local exchange 

companies” or “LECs” (e.g., Centel, GTE Florida, Southern Bell, and United Telephone). 

‘“R.”’ refers to pages of the Record. Appellant’s Appendix “A,-” contains the 1995 
Order and the other two relevant orders discussed herein. 
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Cellular telephone service, also referred to as commercial mobile radio service, is a part of 

the larger wireless services market that includes paging providers. In the 1995 Order, cellular and 

paging providers are referred to as “mobile service providers” (“MSPs”) or “mobile carriers.” 

When the Commission first set mobile service provider interconnection rates in the 1988 

Order, the Commission determined that for cellular-to-landline calls, the cellular carrier must pay 

the LEC a usage charge derived from a formula that was linked to the intrastate access charges paid 

by the interexchange carriers (long distance companies such as AT&T and MCI).2 Since there are 

different ways of engineering interconnection, these minutes of use charges are sometimes referred 

to by their technical designations, e.g., Type 1, Type 2A, or Type 2B, although the Commission set 

the rate for each type of interconnection to be the same.3 Although sought by the mobile carriers, 

there was no corresponding requirement that the LECs pay reciprocal usage charges for the 

termination of landline-to-mobile calls. In addition, the 1988 Order established an optional land-to- 

mobile usage rate payable by the mobile carriers to the LECs that was also derived from a formula 

linked to access charges. This “land-to-mobile option” rate enables mobile carriers to pay a separate 

2Access charges are the compensation paid by the long distance carriers to the LECs for the 
origination and termination of long distance calls, since the long distance carriers do not run wires 
to every house and business. Intrastatg access charges relate to calls originating and terminating 
within Florida and have historically been set by the Florida Public Service Commission. Inters- 
access charges, on the other hand, relate to calls that originate in one state and terminate in a 
different state and are set by the Federal Communications Commission. Contrary to what one might 
expect, Florida intrastate access charges are higher than interstate access charges. 

3The engineering differences are diagramed at A, 7-9 (1995 Order, at 7-9). Subsequent to 
the 1988 Order, Type 2A-CCS7, Type 2D, Type 2D-CCS7, and Type 2T interconnection were 
added. 
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rate so landline callers may make certain calls to cellular telephones or beepers at no charge; without 

this option such calls would otherwise require the landline callers to pay long distance charges. 

The cornerstone of the Commission’s rate determination was the requirement that the 

interconnection usage charges were to be automatically adjusted each and every time there was a 

change in access charges. In the 1988 Order the Commission identified several reasons for linking 

mobile interconnection charges to access charges: (i) to ensure LEC cost recovery, (ii) to prevent 

discrimination and arbitrage in rates, (iii) to maintain rate consistency, and (iv) to simplify billing. 

A. 60-70 (1 988 Order, at 10-20). In establishing this link, the Commission knew that access charges, 

and therefore mobile interconnection usage charges, were and, for the foreseeable future, would 

remain substantially above cost. Indeed, during this same period the Commission was implementing 

various policies based upon the recognition that access charges needed to decrease over time and 

move toward cost due to emerging competitive pressures. See. e a ,  Order No. 17053 (Jan. 2, 1987); 

Order No. 18598 (Dec. 24, 1987); Order No. 19677 (July 15, 1988). 

Several parties sought reconsideration or clarification of the 1988 Order, but the usage rate 

formula was not challenged on reconsideration. No party appealed the 1988 Order. 

Consistent with the requirements of the 1988 Order, the LECs filed and the Commission 

approved the required implementation tariffs. Using the individual access charges applicable to each 

LEC, these implementation tariffs reflected each LEC’s calculation of the mobile interconnection 

usage charges derived from the formula, In addition, each tariff also either set forth the formula or 

cross-referenced the 1988 Order and its requirement that changes would be made in the usage prices 

as was required by the formula. 

4 
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Following the 1988 Order, each and every access charge change made by a LEC was flowed 

through to the mobile interconnection usage rates as required by the 1988 Order. See. e.e, Order 

No. 21520 (July 7,1989); Order No. 23628 (Oct. 16,1990); Order No. 24049 (Jan. 31, 1991); Order 

No. 241 78 (Jan. 3 1,  1991); Order No. 24942 (Aug. 20, 1991); Order No. 25582 (Jan, 8,1992); Order 

No. PSC-92-0199-FOF-TL (Apr. 14, 1992); Order No. PSC-92-0383-FOF-TL (May 20, 1992); 

Order No. PSC-92-0401-FOF-TL (May 26, 1992); Order No. PSC-92-0708-FOF-TL (July 24, 

1992); Order No. PSC-93-0108-FOF-TL (Jan. 21,1993); Order No. PSC-93-1338-FOF-TL (Sept. 

14, 1993); Order No. PSC- 94-0095-FOF-TL (Jan. 27, 1994); Order No. PSC-94-0271 -FOF-TL 

(Mar. 9,1994); Order No. PSC-94-0289-FOF-TL (Mar. 14,1994); Order No. PSC-94-0730-FOF-TL 

(June 14,1994); and Order No. PSC-95-0073-FOF-TL (Jan. 12,1995). Notwithstanding the flow 

through in access charge reductions to the mobile interconnection rates, both access charges and the 

mobile usage charges remain substantially above cost today. A. 15 (1 995 Order, at 15). 

C.  interconnect^ Histov: Southern Bell Petition Reiect e d --the 1994 0 r r  de 

On September 13,1993, Southern Bell filed a petition with the Commission to break the link 

between access charges and the mobile interconnection usage rates. After hearing the comments of 

the parties, the Commission rejected Southern Bell’s petition. In its final order, referred to 

hereinafter as the “1994 Order,” the Commission reviewed each of Southern Bell’s arguments for 

breaking the linkage with access charges and found that its petition was not supported. A. 47 (1 994 

Order, at 5). Critically, the Commission found no merit in Southern Bell’s argument that mobile 

interconnection usage rates can be affected differently depending upon how the LEC determines it 

5 
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shall reduce individual access charge rate elements rather than any unique use of the LEC network 

by the mobile carrie~s.~ The 1994 Order stated: 

We agree, however, the formula has worked this way since its adoption; this 
is not something new or different. It was recognized in Order 20475 [the 1988 
Order] that “(T)he usage rates were determined by using an access charge component 
that varied from LEC to LEC and fluctuated as LEC switched access charges 
changed.” In its instant filing, SBT [Southern Bell] has not shown that this variation 
has become problematic. Indeed. the form ula merely appears to b e working as 
orivinally in- 

A. 44 (emphasis added) (1994 Order, at 2). The Commission concluded by stating that while 

changes in the industry have the “potential to impact the . , , formula,” “[tlhe formula is still useful 

for many of the reasons it was implemented.” A. 47 (1994 Order, at 5) .  No party sought 

reconsideration or appealed the 1994 Order. 

D. Interconnectio&tory. . The Order o n b u e a l  -- the 1995 Orde r 

Given the presence of only one LEC in the case leading to the 1994 Order and the fact that 

mobile interconnection had not been reviewed in six years, the Commission decided to initiate an 

industry-wide investigation “to determine whether the formula for mobile service provider usage 

charges is still appropriate, or whether it should be abandoned, or replaced with a revised formula.” 

A. 47 (1994 Order, at 5) .  The parties actively participating in these industry-wide proceedings 

included McCaw, which was granted party status by Order No. PSC-94-0532-PCO-FOF-TL, as well 

as other cellular providers, Office of the Public Counsel, the paging carriers’ association, the pay 

telephone association, and the four large LECs (Centel, GTE Florida, Southern Bell, and United 

Telephone). R. 2-34,43,53-58. 

4Access charges are the sum of several rate elements (such as local switching, local transport, 
and carrier common line) that relate to various subparts of the telephone network. 
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During the proceedings below, only two of the 13 LECs, Southern Bell and GTE Florida, 

advocated breaking the link with access charges. Extensive discovery was undertaken by the parties 

on this and other issues, the Commission conducted a two-day evidentiary hearing on March 27 and 

28, 1995, and on April 28,1995 the parties submitted post-hearing briefs on the issues. R. Hearing 

Tr., Vol. 1-4; R. 546-771 (post-hearing briefs). The Commission SMfiled its recommendation on 

the issues on July 6, 1995. But the Commission Staff also filed a second 

recommendation that same day proposing that the Commission order the parties to file legal briefs 

on the Commission’s authority to conclude the docket in view of the recent 1995 amendments to 

Chapter 364. R. 838-840; Ch. 95-403, 1995 Fla. Law 331 1 .  At its regularly scheduled Agenda 

Conference on July 18, 1995, the Commission heard from its Staff and the parties on the proposal 

to have the parties brief these legal issues. The Commission adopted this recommendation and held 

in abeyance any ruling on the substantive issues until after the legal briefs were filed. R. 841 (Order 

No. PSC-95-0916-FOF-TL, July 28, 1995, order requiring legal briefs). 

R. 772-837. 

The legal briefs were filed on August 15, 1995, with reply legal briefs filed on August 24, 

1995. R. 849-942 (initial legal briefs); R. 943-983 (reply legal briefs). On September 1, 1995 the 

Staff submitted a recommendation on the briefed legal issues that proposed that the savings clause 

of Chapter 95-403 enabled the Commission to conclude the docket on the basis of the former law. 

R. 984-995. At the Agenda Conference on September 12, 1995, after little discussion, the 

Commission adopted the Staff‘s recommendation on the legal issues and then approved the July 6th 

recommendation on the substantive issues. The Commission’s decisions are contained within Order 

No. PSC-95-1247-FOF-TL, the 1995 Order which is the subject of this appeal. A. 1-42 and R. 996- 

1037. 
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The 1995 Order makes numerous changes in the policies and rates established by the 1988 

Order. Of relevance for this appeal, the Commission broke the link between access charges and the 

mobile interconnection usage rates for the land-to-mobile option and for the mobile-to-land forms 

of interconnection designated as Type 1, Type 2A, Type 2A-CCS7, Type 2D, and Type 2D-CCS7 

(hereinafter, these specific “Types” of mobile-to-land interconnection, which are the only mobile-to- 

land rates at issue in this appeal, shall be referred to as “the mobile-to-land rates on appeal”). In 

breaking the link with access charges, the Commission froze the usage rates for these forms of 

interconnection at their then effective price levels and ordered the LECs to not flow through any 

further access charge reductions. The consequences of this decision for the mobile carriers are 

especially severe in light of the revisions to Chapter 364, by which the Legislature has mandated 

access charge reductions while eliminating the Commission’s jurisdiction to set mobile service 

provider interconnection rates, thus leaving the pricing of this monopoly service subject only to the 

goodwill ofthe LECs. A. 10 (1995 Order, at 10); $8 364.051,364.161, Fla. Stat. (1995). McCaw 

is not appealing any of the other rate changes or policies set forth in the 1995 Order.’ No party 

sought reconsideration of the 1995 Order. On November 13, 1995, McCaw timely filed its notice 

ofappeal. R. 1038. 

5For example, the Commission also broke the link with access charges for Type 2B and set 
the rate for this service in an entirely different way. A. 19 (1995 Order, at 19). All of the parties 
agreed that the Type 2B interconnection usage rate should be set differently, disagreeing only as to 
the price. Due to the substantial evidentiary basis in the record for the decision on Type 2B rates, 
that decision is being appealed. 
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SUMMARY OF ARGUMENT 

Florida’s Administrative Procedure Act requires that all agency orders be supported by 

competent substantial evidence in the record. In support of the 1995 Order, all the Public Service 

Commission could muster as “evidence” was a hodgepodge of conclusory statements and 

suppositions. The 1995 Order not only lacks evidence which could possibly rise to the level of 

competent and substantial, the “evidence” it did rely upon makes the 1995 Order internally 

inconsistent. This Court has consistently held the Commission to the statutory standard and set aside 

orders which were not supported by competent substantial evidence. Since the Commission acted 

without credible evidence, much less competent substantial evidence, in deciding to break the link 

with access charges, it acted improperly. Further, there is absolutely no evidentiary basis for 

breaking the link for the toll component of the mobile-to-land rates on appeal or for the land-to- 

mobile option. Accordingly, the 1995 Order must be set aside. 

Assuming urguendo that the Commission could have produced competent substantial 

evidence to support breaking the link, application of the doctrine of administrative finality would 

prevent the Commission from modifying the 1988 Order. The doctrine of administrative finality 

requires that, at some point, an agency’s action must pass from its control. Thereafter, the 

established policy cannot be changed without first demonstrating changed facts and circumstances. 

Not only did the Commission fail to produce competent substantial evidence to support its new 

approach to mobile interconnection pricing, it further failed to demonstrate the necessary changed 

facts and circumstances that were required to modify the 1988 Order that had certainly passed from 

its control. Without such changed facts and circumstances supported by the record, the Commission 

was barred fiom adopting a new policy. Thus, even assuming the Commission had produced 

9 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 

competent substantial evidence to support an alternative approach, the doctrine of administrative 

finality requires that the 1995 Order be set aside because the Commission failed to establish 

facts and circumstances that would justify abandoning existing policy. 

Further assuming, arguendo, that the Commission had sufficiently demonstrated changed 

facts and circumstances, and then produced competent substantial evidence to support breaking the 

link with access charges, the 1995 Order would still be an improper arbitrary and capricious abuse 

of discretion. The Commission arbitrarily and capriciously favored the LECs when it broke the link 

with access charges by leaving the mobile carriers to deal with admitted monopolies that, without 

the link, have no impetus to negotiate rates. Without any evidence that breaking the link would 

promote negotiations, let alone that such rate negotiations were an appropriate regulatory goal, the 

Commission nevertheless broke the link in the hope that meaningful negotiations would occur. For 

the Commission, without any rational basis, to leave the mobile carriers subject to pricing 

unrestrained by competition, at the same time that the Commission’s authority to regulate prices has 

been severely reduced, is exactly the type of arbitrary and capricious action that contravenes well 

established legal requirements (not to mention the public interest) and must be set aside. 

The Administrative Procedure Act and established case law require that when an agency acts 

outside its bounds, be it acting without competent substantial evidence, acting arbitrarily and 

capriciously, or violating the doctrine of administrative finality, that the agency action be set aside. 

Where further proceedings are necessary, the case is remanded back to the agency. Where finther 

proceedings are not necessary, the agency’s previous order, if one exists, is restored. In this case, 

further proceedings are not needed or required. Each of the parties had a full and fair chance to 

demonstrate the necessary changed facts and circumstances required to modify the 1988 Order. 
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Parties were also given a full and fair opportunity to produce competent substantial evidence to 

support breaking the link with access charges. "he LECs failed on both accounts. No further 

opportunity is required nor warranted. Therefore, the appropriate remedy is to set aside the 1995 

Order on these limited rate issues and reinstate the 1988 Order. 
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I. There is no competent substantial evidence of record to support 
breaking the link with access charges for the mobile-to-land rates on 
appeal and the land-to-mobile option rates, and no evidence at all to 
support breaking the link for the land-to-mobile or the toll component 
of the mobile-to-land rates on appeal. 

It is well settled that the Commission’s decisions must be supported by competent substantial 

evidence in the record. 6 120.68(10), Fla Stat. (1995); MCI Te-un ications Corn. v. Florida 

Pub. 8el-V. Comm ’4, 491 So. 2d 539, 541 (Fla. 1986); J3uval Ut ilitv Co, v. Florida Pub. Serv. 

(=omm’n, 380 So. 2d 1028, 1031 (Fla. 1980); Citizens Q f Florida v. Hawklns * ,356 So. 2d 254,259 

(Fla. 1978); City of Plant (&y v. Mavo , 337 So. 2d 966, 974 (Fla. 1976). This Court has 

consistently stated that competent substantial evidence is 

such evidence as will establish a substantial basis of fact fiom which the fact at issue 
can be reasonably inferred [or] . . . such relevant evidence as a reasonable mind 
would accept as adequate to support a conclusion. 

De Groot v . Sheffield, 95 So. 2d 912,916 (Fla. 1957); cited with approval in Duval Ut ility, 380 So. 

2d at 103 1. In Citizens v. Hawkins, the Court required that this standard must be applied separately 

to each finding on which the agency’s action depends: 

Each determination must be based on specific independent findings supported by 
competent substantial evidence. 

Citizens v. Hawkins, 356 So. 2d at 259 (citations omitted). While the Commission’s orders are 

presumed correct, when the evidence does not meet these evidentiary standards, such orders are to 

be overturned. United Telephm Co. v. Public Serv. C o r n  ’ ,496 So. 2d 116, 118 (Fla. 1986); 

MCI Telecommunications Cop.  v. Flor ida Pub, Serv. C m  ’ ,491 So. 2d 539,541 (Fla. 1986). 

The 1995 Order fails such standards and so should be reversed. 
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When the Commission established the interconnection usage rate formula in the 1988 Order, 

it found that each mobile-to-land call was being terminated by the LEC as either a local call or a toll 

(long distance) call. However, the Commission did not establish two separate rates. Rather, it set 

a composite rate consisting of a local component and a toll component, weighted 80% and 20%, 

respectively. For the toll component, the charge was linked to full access charges, since this roughly 

equated to the service being received. For the local component, the charge was linked to only two 

of the access charge elements, i.e., local switching and local transport, since these two elements 

alone approximated the service associated with a local call. With respect to the land-to-mobile 

option, since it also approximated the service recovered through full access charges, it too was linked 

to the fill access charge rate like the toll component. 

In the 1995 Order, the Commission’s decision to break the link with access charges was 

based upon the following finding: 

We believe LEC pricing decisions on switched access rates are being 
influenced by the existence of the flow-through requirement. That is, when LECs 
determine which switched access rate elements to reduce, they must consider the fact 
that some of the elements are flowed through to the MSP usage formula in both the 
local and toll components, while others just to the toll component. The LECs have 
become somewhat unwilling to reduce the Local Switching and Local Transport rate 
elements to the degree they otherwise would have because of the impact of the flow 
through requirement. w g h  we do not believe u t  this has ca use d an y majios: 
market distortions at this p oint. we do not think that it should c o ntinu e . Cellular and 
paging usage has grown substantially since the last mobile interconnection case, and 
with it, the revenue impact on LECs of the flow through requirement. Given the new 
legislative mandate to reduce intrastate switched access charges to 12/3 1/94 interstate 
levels, we believe the magnitude of the LEC revenue impacts associated with the 
current formula and flow through requirement could become undesirably large. 

A. 14-1 5 (emphasis added) (1 995 Order, at 14- 15). This crucial finding lacks competent substantial 

evidence in the record and is internally inconsistent with other findings and conclusions. 
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First, the 1995 Order fails the competent substantial evidence requirements. The only 

support in the record relating to the effect of the access charge linkage is the following testimony 

offered by Southern Bell’s witness Sims: 

And I think that over time because of the access reductions and the fact that 
the formula is driven by whatever reduction you make in whichever rate element -- 
if you make a reduction in your local switching element, it flows though 100% in the 
formula. If you make a reduction in your carrier common line [one of the other 
access charge elements], it flows through 20% of the formula. So you are victim of 
where you are adjusting your rates as far as what happens with mobile service 
provider rates and charges. And I just think you should divorce that. 

I don’t think it’s appropriate to totally eliminate access charges in the 
formula. I think access charges are appropriate for the toll components, and I think 
it’s appropriate to flow though those reductions in the toll component. But I think 
you need to divorce the local component from switched access and set it at some 
other benchmark. 

R. Hearing Tr., at 490. 

Under this Court’s competent substantial evidence standard, this quoted passage does not rise 

to the level needed to support the Commission’s finding that the magnitude of the future flow 

through of access charge reductions could have an undesirably large impact on LEC revenues. 

Indeed, the quoted passage says nothing about adverse LEC revenue consequences, as is claimed by 

the 1995 Order. Ms. Sims testified only that “you are [a] victim” as to deciding which access charge 

rate elements should be reduced. It is unclear as to whether Southern Bell is the only LEC being 

victimized. It is also unstated as to why these adjustments create a material problem for any LEC. 

In any case, this testimony is at best unsubstantiated hearsay, since Southern Bell cannot testify as 

to the situation of the other LECs nor is there any testimony to explain how and to what extent the 

flow through requirement causes adverse consequences to Southern Bell or any other LEC. 
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This absence of adverse evidence is recognized in the Order: “[Southern Bell’s] arguments 

of insufficient cost recovery are not adequately supported.” A. 15 (1995 Order, at 15). And 

specifically as to future access reductions, the Staff Recommendation, upon which the Commission 

relied in rendering its decision, made the following critical conclusion: 

Despite LEC statements to the contrary, current usage rates are substantially in 
excess of LRIC [long run incremental cost, the Commission’s cost floor]. Even if 

harges were reduced to curre nt interstate lev& [as is required 
nt 

all swit&d access c 
by revised chapter 3641, m 2 r 
formula. would still be above LEC be rnen ta  1 costs. (Exh. 17; 24; 26; Sims Tr. 

. .  

483-485) 

R. 788 (emphasis added) (Staff Memorandum, at 17). While unsubstantiated hearsay is admissible 

in administrative proceedings, standing alone, as it does here, and in contrast with the unrefuted 

evidence of record, it is not sufficient to support a finding of fact. 5 120.58(1)(a), Fla. Stat. (1995). 

Even assuming that this testimony can somehow be twisted to meet the competent substantial 

evidence standard as to the local component of the formula, it absolutely does not support breaking 

the link for the toll component of the mobile-to-land rates on appeal or the land-to-mobile option 

rate. As Ms. Sims testified, the link with access charges should not be broken for the toll component 

of the mobile-to-land rates on appeal and, by extension, to the land-to-mobile option rate as well. 

R. Hearing Tr., at 490. The argument for not breaking the link for the toll component is consistent 

with the 1988 Order’s goal of preventing rate discrimination -- to no longer reduce the toll 

component or the land-to-mobile option would leave the mobile carriers in a position of paying 

than the long distance carriers for basically the same service, which as the quoted Staff 

Memorandum passage above indicates would remain in excess of cost. Thus, Southern Bell is not 

a source for any evidence supporting the break with access charges for the land-to-mobile option or 
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the toll component. GTE Florida, the only other LEC to advocate breaking the link, offered a 

different theory for breaking the link premised upon detariffing and negotiations that was partially 

withdrawn on cross-examination and otherwise rejected by the Commission. A. 13-14 (1995 Order, 

at 13-14). Therefore, there is simply not a scintilla of evidence, let alone competent substantial 

evidence, to support breaking the link for the toll component of the mobile-to-land rates on appeal 

nor the land-to-mobile option rate. 

Finally, in addition to these evidentiary problems, the 1995 Order is facially inconsistent. 

In the section of the 1995 Order titled, “Should the current methodology for establishing MSP rates 

be abandoned in favor of a mandate to negotiate[],” the Commission finds: “The evidence does not 

support the wholesale abandonment of the status quo.” A. 1 1  (1995 Order, at 11). Yet, when the 

Commission turned to an examination of the rates for each specific type of interconnection, it did 

exactly that -- it abandoned the established methodology. 

The 1995 Order’s specific examination of the Type 2A interconnection usage rates reveals 

the true nature of the record. At the outset of this discussion, the Commission acknowledges that 

“[tlhe LECs did not provide detailed proposals concerning the appropriate Type 2A usage rates.” 

A. 16 (1 995 Order, at 16); see also A. 14 (1 995 Order, at 14). Indeed, after examining the “general 

preferences” of the only two LECs advocating change, the Commission was compelled to conclude: 

“No party presented a strong or compelling basis to modify the current rates.” A. 17 (1 995 Order, 

at 17). Still, the Commission approved the wholesale abandonment of the status quo and 

significantly and materially changed interconnection usage rates by ending the formula. It does not 

make sense. 
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In summary, there is no competent substantial evidence to break the link with access charges 

for the mobile-to-land rates on appeal or for the land-to-mobile option rates. And notwithstanding 

any other findings, there is absolutely no evidentiary basis to support breaking the link for the land- 

to-mobile option or the toll component of the mobile-to-land rates on appeal. 

11. In violation of the doctrine of administrative finality, the Commission 
failed to demonstrate changed facts and circumstances to support its 
decision to break the link with access charges. 

Just as the 1995 Order fails the requirement for competent substantial evidence in the record 

to support breaking the link with access charges, the 1995 Order also fails to meet the requirements 

of the doctrine of administrative finality. This Court has held that 

orders of administrative agencies must eventually pass out of the agency's control 
and become final and no longer subject to modification. This rule assures that there 
will be a terminal point in every proceeding at which the parties and the public may 
rely on a decision of such an agency as being final and dispositive of the rights and 
issues involved therein. This is, of course, the same rule that governs the finality of 
decisions of courts. It is essential with respect to orders of administrative bodies as 
with those of courts. 

Peodes Gas Svs.. Inc. v. Mason ,187 So. 2d 335,339 (Fla. 1966). This rule does not bind an agency 

for eternity, as agencies may later undertake new policy directions. But as this Court also 

recognized, this power to change an existing policy 

may only be exercised after proper notice and hearing, and upon a specific finding 
based on adequate proof that such modification. . . is necessary ip the nub lic interest 
because of changed conditions or other circumstances not present in the proceedings 
which led to the order being modified. 

(emphasis added). See also Austin Tupler Iudwg. ' Inc. v. Hawkins, 377 So. 2d 679,681 (Fla. 

1979). The 1995 Order does not meet these requirements. 
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As was discussed in the prior section, there is no competent substantial evidence in the record 

to support the Commission’s assumption that LEC revenue impacts “could become undesirably 

large” or that whatever reduction might occur would be adverse to the public interest. A. 15 (1 995 

Order, at 15). Indeed, the Staff Recommendation relied upon by the Commission to render its vote 

explicitly found that even if intrastate access charges were reduced to interstate levels and such 

reductions were flowed through to the mobile interconnection usage rates, “mobile interconnection 

usape rates. under the current formula. w o w t i l l  be above LEC incremental costs.” R. 788 

(emphasis added) (Staff Memorandum, at 17). On this basis alone the Commission has failed to 

meet the requirement of Peoples GQ for “a specific finding based on adequate proof,’’ thus requiring 

reversal of the 1995 Order. 

But even assuming there is adequate proof, there is no demonstration on the record that a 

modification to the interconnection rate formula established by the 1988 Order is necessary because 

of changed conditions or other circumstances. First, there is no finding that the goals of the 1988 

Order were inappropriate or have been unmet. Without any analysis or statement of relationship to 

the goals of the 1988 Order, the 1995 Order claims that the LECs are unwilling to reduce the local 

switching and local transport elements of access charges due to the flow through obligation. 

However, as has been previously discussed, the testimony of the only LEC witness addressing this 

subject is at best ambiguous. And without any other LEC evidence, the leap made by the 

Commission to generalize about the situation for the other 12 LECs is problematic, even assuming 

it is a problem for Southern Bell. But more importantly, in the very next sentence, the Commission 

finds that this situation has not caused any market distortions. A. 15 (1 995 Order, at 15). Indeed, 
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this finding is entirely consistent with the conclusion made only a year earlier, but ignored in the 

1995 Order, that the formula is working exactly as intended. A. 44 (1994 Order, at 2). 

Second, there is no finding in the 1995 Order that the goals of the 1988 Order are no longer 

appropriate. Again, without relating its discussion to any of the goals of the 1988 Order, the 1995 

Order assumes an “undesirably large” revenue impact without defining the size of the impact or how 

the magnitude of such impact produces an undesirable result. Such bare assertions fly in the face 

of the Commission’s express conclusion that cost recovery and contribution levels are satisfactory. 

A. 15 (199s Order, at 15). 

Finally, to the extent the new legislation is relevant, the 1995 Order is silent as to how the 

goals stated in the 1988 Order or the findings in the 1994 Order are inconsistent with the new 

legislative mandate to reduce access charges to interstate levels. Indeed, McCaw’s legal brief 

specifically advised the Commission that continuation of the link with access charges was not only 

consistent with the principles of revised Chapter 364, but that breaking the link posed adverse 

consequences that could not have been intended by the Legislature. R. 888 (McCaw’s Initial Legal 

Brief). But as referenced above, the Commission specifically rejected any need to consider the new 

law in making its decision. A. 6-7 (1995 Order, at 6-7). Moreover, to the extent that the new law’s 

mandate to reduce access charges is relied upon at page 15 of the 1995 Order, there is no evidence 

in the record regarding the impact of this legislation or how such legislation affects the goals of the 

1988 Order because the legislation passed long & g ~  the close of the evidentiary record. And again, 

to the extent there is factual evidence of record that can be used to calculate the impact of flowing 

through the mandated access charge reductions to the mobile interconnection usage rates, the 

Commission Staff advised the Commission that the resulting rates would remain above cost. R. 788 
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(Staff Memorandum, at 17). There is nothing in the record to suggest, let alone prove, “undesirable” 

consequences from the new statute. 

In summary, this Court has required agencies to adhere to their existing policies in order to 

bring predictability and certainty while permitting new policy directions only upon proof that such 

initiatives are required by changed facts or circumstances in the public interest. In the 1995 Order, 

the Commission has completely ignored this fundamental legal requirement by not examining its 

new policy within the context of the decisions set forth in the 1988 Order that had been reaffirmed 

by the 1994 Order only the year before. The absence of such an inquiry violates the doctrine of 

administrative finality and is a material error requiring reversal. 

111. The Commission’s order to break the link between access charges and 
the mobile interconnection rates and order negotiations should be 
reversed as an arbitrary and capricious abuse of discretion. 

An agency’s action cannot be upheld where the agency has acted arbitrarily or has abused 

its discretion. Citizens of Florida v. Public Sew. Comm ’n, 425 So. 2d 534,539 (Fla. 1982); Shevh 

v. Yarboroup$, 274 So. 2d 505, 508-09 (Fla. 1973). The Commission’s decision to break the link 

between mobile interconnection charges and access charges for the purpose of promoting rate 

negotiations between the mobile carriers and LECs is arbitrary and a complete abuse of its 

discretion. The proceedings below were instituted by the Commission on its own motion 

pursuant to section 364.14, Florida Statutes (1995), to determine “whether the formula for mobile 

service provider usage charges is still appropriate, or whether it should be abandoned, or replaced 

with a revised formula.” A. 47 (1994 Order, at 5). By the time of the Commission’s decision it had 

lost sight of this goal and its responsibility to determine rates that are fair, just, and reasonable. Q 
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364.14(1)(a), Fla. Stat. (1995). Instead, the Commission changed its focus to attempting to facilitate 

negotiations between the parties. 

The Cornmission correctly summarized the record by finding that 

there is an important role for negotiations to address new services, rates, and other 
issues affecting network interconnection and the efficiency of those interconnections. 
The record supports that some negotiation has been successful. Given the parties’ 
past difficulties, there is insufficient justification to abandon the existing tariffs to be 
replaced by new, negotiated arrangements. Rather, the parties shall be permitted to 
continue to negotiate changes in the existing interconnection tariffs. 

A. 14 (1995 Order, at 14). But notwithstanding the fact that the Commission found “insufficient 

justification to abandon the existing tariffs,” the Commission ordered the LECs to file new tariffs 

breaking the link with access charges for the land-to-mobile option and the mobile-to-land rates on 

appeal in the event the parties were unsuccessful in negotiating new arrangements. A. 16-1 8, 20 

(1 995 Order, at 16-1 8,20). The Commission’s sole rationale for this action was stated thus: 

Breaking the link with access charges may facilitate future negotiation processes, 
which would be desirable. 

A. 15 (emphasis added) (1 995 Order, at 15). 

There is no articulation in the 1995 Order as to how breaking the link would facilitate 

negotiations or why a LEC, with a predetemined default rate broken free from future access charge 

reductions, would want to negotiate. The occasional past successful negotiations referenced in the 

1995 Order were as to new services or technical matters, and they were accomplished only under the 

implied threat that an aggrieved party could initiate a rate case at the Commission. A. 12- 14 (1 995 

Order, at 12-14). It is arbitrary to break the link and order negotiations within 60 days unless there 

is a rationale basis for believing they might succeed and serve some public interest -- but none is 
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identified because none exists. A decision premised upon the hope that negotiations might prove 

successful is, under these circumstances, unrealistic and irresponsible. 

Related to the desire for negotiations is the effect of the revisions to Chapter 364. The last 

sentence of the Commission’s finding for breaking the link, quoted at page 13 supra, notes the new 

legislative mandate to reduce access charges that became law some three months & the close of 

the evidentiary record in this case, Reliance on the new law is inappropriate since, in the 1995 

Order, the Commission specifically declared that the case was to be decided solely on the basis of 

the preexisting law. A. 6-7 (1995 Order, at 6-7). Admittedly, McCaw’s legal brief argued that the 

Commission should consider relevant aspects of the new law before rendering a decision, even 

though McCaw agreed that the Commission could conclude the case on the basis of the preexisting 

law. R. 888 (McCaw’s legal brief). However, there is no basis in the record for saying that there 

will be significant revenue reductions that will occur because of the effectiveness of the new law. 

To do so without also considering that the Legislature did not break the linkage between access 

charges and mobile interconnection charges, and that no other mechanism for adjusting LEC pricing 

downward toward cost was provided, is conspicuously arbitrary. 

Four other facts demonstrate and reinforce the arbitrary nature of the Commission’s decision. 

First, as the Cornmission recognized, in revising Chapter 364, the Legislature mandated access 

charge reductions to equal interstate access charge levels. A. 15 (1995 Order, at 15). For most 

LEG, this represents a significant reduction compared to current access charge rates. 

Second, the Commission Staff correctly advised the Commission that even if the mobile 

interconnection rates remained linked to access, such rates would still be above cost. R.788 (Staff 
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Memorandum, at 17). It would be inappropriate to have the charges reduced below cost, but this will 

not occur even under the mandatory access charge reductions. 

Third, the 1995 Order specifically found that mobile interconnection will remain a monopoly 

service after the introduction of local telephone competition: 

LEC interconnection is and will remain a monopoly service for each LEC even after 
landline local exchange competition is introduced. This is especially important 
considering that most cellular traffic is mobile-to-land. 

A. 10 (1 995 Order, at 10). Since mobile interconnection will remain a monopoly, local exchange 

competition will not provide the mobile service providers with any realistic alternative to LEC 

interconnection. 

Fourth, as McCaw pointed out to the Commission in its legal brief, in mandating access 

charge reductions and permitting the LECs to choose price regulation, the Legislature eliminated the 

Commission’s jurisdiction to set prices for each LEC that elects price regulation. R. 888 (Legal 

Brief); &g 0 364.05 1 (l)(c), Fla, Stat. (1 995). Presently, the Commission has acknowledged 

Southern Bell’s price regulation election and the other three large LECs have either filed their 

elections or have announced their intentions to do so in the immediate future. See. e P., Order No. 

PSC-96-0036-FOF-TL (Jan. 10, 1996). 

A negotiation assumes that each side has something to offer. Here, the idea that the mobile 

carriers can negotiate with the LECs, who have no incentive to negotiate, while the mobile carriers 

have no recourse to the Cornmission, leaves the mobile carriers with nothing to offer. The desire 

to promote negotiations is laudable, but in view of this record, laughable. The LECs have been 

inappropriately and arbitrarily benefited to the detriment of the mobile service providers. 
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Accordingly, the decision to break the link with access charges for the land-to-mobile option and 

Types 1,2A, 2A-CCS7, and 2D interconnection should be reversed. 

IV. The 1995 Order should be set aside and the 1988 Order restored where 
this Court finds that the Commission acted without competent 
substantial evidence in the record, where the Commission has violated 
the doctrine of administrative finality, or when it has acted arbitrarily 
and in abuse of its discretion. 

Where this court finds that the Commission violated the doctrine of administrative finality, 

the 1995 Order must be reversed and the 1988 Order restored with respect to the link to access 

charges for the land-to-mobile option and the mobile-to-land rates on appeal. Even if this Court 

finds that the doctrine of administrative finality has not been violated, the 1995 Order must still be 

reversed and the 1988 Order restored without further proceedings where this Court finds that the 

Commission acted arbitrarily and abused its discretion or lacked competent substantial evidence in 

the record to support its decision. 

~ 

I 

The remedy for violations of the doctrine of administrative finality is to nullify the agency’s 

attempted modification and fully restore the preexisting order. See. u, Peoples Gas , 187 So. 2d 

at 339. Remand is not warranted nor necessary. See. e a ,  la Where this Court finds that the 
I 

Commission violated the doctrine of administrative finality by attempting to modify the 1988 Order, I 

the 1995 Order must be set aside and the 1988 Order restored. See. e,e ,  Austin Tupler, 377 So. 2d 

68 1 (Fla. 1979) (vacating the Public Service Commission’s attempted re-litigation of the issue of 

dormancy after two years where no “significant change in circumstances or great public interest’’ 

existed); Peoples Gas, 187 So. 2d at 339-40. 
I 

Although requiring one extra step, the same remedy is warranted under section 120.68(10), 

Florida Statutes, where this Court finds that the Commission acted arbitrarily and abused its I 
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discretion or lacked competent substantial evidence. Section 120.68( 10) provides that courts shall 

not substitute their judgment for that of the agency regarding the weight of the evidence on any 

disputed finding of fact, However, section 120.68(10) further requires that a court set aside agency 

action and remand, if necessary, if it finds that the agency’s action depends on any finding of fact 

not supported by competent substantial evidence. Florida courts have consistently held agencies to 

section 120.68( 10)’s standard, setting aside decisions that are arbitrary and an abuse of discretion 

as well as decisions not supported by competent substantial evidence. E,L Duval, 380 So, 2d at 

1031; * R ‘onal Rewlation, 568 So. 2d 1283, 1290 (Fla. 1st DCA 

1990). 

After setting aside the agency action under section 120.68(10) courts have, where necessary, 

remanded the case back to the agency for further proceedings. No further proceedings are necessary 

in this case. The parties had a full and fair opportunity to demonstrate evidence to support breaking 

the link with access charges. As is plain from the 1995 Order and the analysis herein, no such 

evidence was demonstrated. No issues remain, rendering remand unnecessary and the statutory 

requirements of section 120.68( 10) satisfied. 

Thus, where this Court finds that the Commission’s action was arbitrary and constituted an 

abuse of discretion, was not supported by competent substantial evidence, or violated the doctrine 

of administrative finality, the same remedy is warranted -- the 1995 Order should be set aside and 

the link with access charges for the land-to-mobile option and the mobile-to-land rates on appeal 

established in the 1988 Order should be reinstated. Q 120.68(10), Fla. Stat.; Jhd 380 So. 2d at 

103 1 ; Austin T W  ,377 So. 2d at 681; pabren, 568 So. 2d at 1290. 
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CONCLUSIOly 

The Commission’s action to break the link between access charges and mobile 

interconnection rates for the land-to-mobile option and the mobile-to-land rates on appeal is not 

supported by competent substantial evidence in the record and is in violation of the doctrine of 

administrative finality. Further the Commission abused its discretion by breaking the link with 

access charges in an arbitrary and capricious manner. 

Accordingly, the Court should reverse the 1995 Order on these limited issues with directions 

to reinstate the mobile interconnection usage rate formula for the land-to-mobile option and Types 

1,2A, 2A-CCS7,2D, and 2D-CCS7 interconnection usage rates established by the 1988 Order, with 

further instructions that the LECs file tariff amendments to reinstate the formula for these 

interconnection usage rates consistent with the 1988 Order. 

Respectfully submitted this 22nd day of January, 1996. ~ - * i  

Floyd R. Self, Florida Bar No. 68025 
Noman H. Horton, Jr., Florida Bar No. 156386 
Messer, Caparello, Madsen, Goldman & Metz, P.A. 
P.O. Box 1876 
Tallahassee, FL 32302-1 876 
Telephone: 904-222-0720 
Attorneys for McCaw Communications of Florida, 

Inc. and its Florida regional affiliates 
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