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INTRODUCTORY STATEMENT

This appeal involves a windfall created by circumstances changed over time, and a single
company’s effort to frustrate the orderly regulation of an entire industry in order to retain that
windfall. For the reasons set forth below, this appeal is not well taken. The order on appeal
should be affirmed.

The Florida Public Service Commission (the "Commission") is responsible for regulating
the provision of telecommunications services in Florida. The Commission’s ultimate benchmark
is a public interest standard which requires ensuring reliable service at affordable rates, and
promoting the development of additional products and services as technology progresses. See
e.g. § 364.01, FLA. STAT. (1995). This is an incredibly complex task but one to which the
Commission is uniquely suited by virtue of its regulatory and telecommunications expertise and
its public interest mandate.

The appellant, McCaw Communications of Florida, Inc. ("McCaw"), bears no
resemblance to the Commission. McCaw has no public interest mandate; the rates it charges
its customers are not regulated and its motivation is its own profit. McCaw has no expertise in
regulating an entire industry and balancing the competing interests within that industry; it is but
one player in a small segment of that industry. Nevertheless, McCaw would have this Court
circumvent the Commission’s continuing regulation of the telecommunications industry -- an
industry which evolves with amazing rapidity -- by limiting the Commission’s ability to deal

with changing circumstances. McCaw would have this Court substitute McCaw’s preferred

regulation, which in this instance consists of a 1980s surrogate regulatory scheme applied in a




1990s environment, not because it would benefit consumers or enhance innovation but simply
because it is more profitable for McCaw.

As set forth below, this is inappropriate. The regulatory scheme created by the Florida
Legislature is intended to benefit the citizens of the State of Florida, and the Commission is
designated as the arbiter of how the public’s interest is best served. For this reason the judiciary
defer to the Commission’s expertise. BellSouth Telecommunications, Inc. ("BellSouth")
respectfully submits that this is a classic situation for the exercise of that judicial deference, and
asks that the order on appeal be affirmed.

STATEMENT OF THE CASE AND FACTS

McCaw’s statement of the case and facts are unduly colored by argument. BellSouth
hereby submits its own.

Statement of the Case. The Commission initiated Docket 940235-TL in order to
investigate and determine, on a generic basis, the appropriate rates, terms and conditions for
interconnection by cellular and other wireless carriers with the networks of local exchange
carriers. Among the issues to be addressed was whether the then current formula for mobile
service provider usage charges was still appropriate or whether it should be revised or
abandoned.! R.1. See Order PSC-95-1247-FOF-TL at 4 (hereinafter "Order" or the "Order

on appeal").?

'The Commission had previously declined to address these issues in another docket, number
930915-TL, because only one industry player, BellSouth, was a party to that docket. The
Commission deferred to a generic investigation in which all interested parties could be heard and
considered, and that was the basis for commencing docket 940235-TL.

*References to the Record on Appeal will be designated "R.[page number]".
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The participants in the docket were BellSouth Mobility, Inc., the Florida Mobile
Communications Association, Inc., the Florida Public Telecommunications Association, Inc.,
GTE Florida Incorporated, GTE Mobilnet Incorporated, appellant McCaw, BellSouth, United
Telephone Company of Florida, ALLTEL of Florida, Inc., the Office of the Public Counsel, and
the Commission’s Staff. Order at 1-2. BellSouth’s petition for leave to intervene, R.8-9, was
granted by the Commission on May 5, 1994. R.20-21.

All parties (except Staff and Public Counsel) submitted prefiled testimony, both direct
and rebuttal, and exhibits. Extensive prehearing discovery was conducted, including written
interrogatories and depositions, and much of the discovery and deposition testimony was
submitted to the Commission in the form of exhibits. Hearing Exhibits 1-38.> A hearing was
held on March 27 and 28, 1995, at which all parties had an opportunity to present direct
testimony and conduct cross examination. Tr. Vol. 1-4, pp. 1-579.* The parties submitted
post-hearing briefs on April 28, 1995. R.546-771. On August 15, 1995, at the Commission’s
request, R.841-44, the parties submitted supplemental briefs on the effect of the recent
legislative amendments to Florida Statutes Chapter 364, and on August 24, 1995, several parties
filed answer or reply briefs on the same issue. R.849-995.

The docket culminated on October 11, 1995, in Order PSC-95-1247-FOF-TL, which is

the Order on appeal here. R.996-1037. McCaw claims to have filed its notice of appeal from

*Exhibits are maintained in the Record in the order they were admitted. They have not
been assigned Record page numbers.

“The hearing transcript in the Record on Appeal retains the numbering provided by the
court reporter rather than separately assigned Record page numbers. References to hearing
transcript pages will be designated "Tr.[page]", as opposed to other Record references, which
are cited "R.[page]" or "Hearing Exhibit "
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this Order on November 13, 1995. R.1038-1043.

Statement of Facts. Local Exchange Companies ("LECs") such as BellSouth provide
local "landline" telephone service to consumers. Mobile Service Providers ("MSPs") such as
appellant McCaw provide "wireless" cellular telephone and paging services. In order for an
MSP’s cellular customer to communicate with a landline LEC customer, the MSP must
"interconnect” with the LEC’s landline system utilizing "switching” equipment owned and
operated by the LEC. The central issue on appeal is the method for determining the amount of
compensation to be paid by MSPs to LECs when they interconnect with and utilize the LEC’s
landline system. While the rates charged by MSPs to their customers are not regulated, the
Commission does regulate the interconnection rates of LECs.

In 1988 the Commission adopted a formula for use in determining certain MSP
interconnection rates. Order 20475 (hereinafter the "1988 Order", which is appendix pages
A.50-81 to the Initial Brief of the Appellant). As set forth in more detail below, the formula
tied MSP interconnection usage rates to certain components of the intrastate "access charges”
paid to the LECs by inter-exchange carriers or "IXCs" (long distance companies such as Sprint
or AT&T). These IXC access charges have been reduced over time, resulting in a coincident
reduction in the amounts paid by MSPs in the form of usage rates for interconnection with the
LECs’ networks. Significantly, the IXC intrastate access charges are continuing to undergo
dramatic reductions, including massive reductions which were made by BellSouth in 1995 and
which are expected to be made in 1996 pursuant to a prior order of the Commission.’ The

impetus for these latest reductions has nothing to do with mobile interconnection. Therefore,

5See PSC Order PSC-94-0172-FOF-TL, dated February 11, 1994.
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continued blind adherence to IXC access charges in setting MSP rates would result in a windfall
reduction of McCaw’s costs of MSP interconnection.

In the Order on appeal, the Commission severed the link between MSP interconnection
usage rates and the charges paid by IXCs for intrastate long distance access, thereby preventing
McCaw from riding the coattails of the prospective IXC access charge reductions and realizing
its windfall. That is why McCaw has filed this appeal.®

The 1988 Order

Cellular telephone service was not available anywhere in Florida until 1984, Hearing
Exhibit 1, and there was no procedure in place to regulate mobile interconnection charges.
From 1984 until 1988, MSPs interconnected with LEC networks first under rates negotiated
between LECs and MSPs and later under tariffs which were approved by the Commission on
an "experimental" basis.”

On June 30, 1987 the Commission opened docket 870675-TL to specifically address the
services to be offered and the rates to be charged for MSP interconnection. 1988 Order at 4.

That docket culminated in Order 20475, issued December 20, 1988; the Commission’s first

SInterestingly, McCaw never once disputes that the Commission has the authority to set MSP
interconnection rates. Further, aside from asserting that current interconnection usage rates were
above the LECs’ cost levels -- which of itself does not require any modification to the rate levels
-- McCaw made no evidentiary showing that current levels are inappropriately high. McCaw’s
argument at the administrative level focused on denying BellSouth’s claims that current rates
were too low, and the Commission declined to increase rates as BellSouth would have hoped.
Accordingly, McCaw’s complaint here is not that the current rates are too high, because it failed
to produce any evidence to that effect, but rather that it wants to participate in upcoming IXC
access charge reductions, to obtain windfall increases in its (McCaw’s) profit margins.

’See Order 20475 at 3-5. Order 20475 was issued in Commission docket 870675-TL on
December 20, 1988. It is attached to the Initial Brief of the Appellant as appendix pages A.50-
81. Order 20475 will hereinafter be referred to as the "1988 Order".
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comprehensive attempt to regulate rates and services provided and to be provided in this new,
rapidly evolving industry.

The 1988 Order created a composite usage rate for mobile-to-land MSP interconnection
consisting of a combination of two components, local and toll, both of which were based on the
rates paid by IXCs for interconnection, which are known as "access charges”. 1988 Order at
17-19. IXC access charges generally have two major components, traffic-sensitive charges,
covering costs that vary with usage, and non-traffic sensitive charges. The local component of
the mobile interconnection formula, which was to be weighted 80%, was comprised of the
traffic-sensitive elements of the intrastate switched access charges paid by IXCs -- local
switching and local transport. The toll component of the formula, weighted at 20%, was
comprised of full switched access charges, that is, both the traffic-sensitive elements and the
non-traffic sensitive elements of IXC access charges. 1988 Order at 18-19. Importantly, the
Commission also ordered that the parties would not have to return to the Commission each time
IXC access charges were changed; MSP interconnection rates would fluctuate as IXC access
charges fluctuated. 1988 Order at 12. This is the so-called "linkage" which was severed by the
Order on appeal.

The Commission announced several reasons for linking MSP interconnection usage rates
to IXC access charges. The primary reasons can be categorized as follows:

) Recovery of average embedded costs - The Commission recognized that

the LECs had to at least recover their costs. The MSPs had argued for pricing based solely on

the LECs’ mobile-specific costs, but the Commission considered instead the LECs’ average

embedded costs. 1988 Order at 11, 20. The Commission specifically disclaimed any intent to




rely solely on cost data, however, emphasizing that other factors are also important. 1988 Order
at 11.%

) Consistency among like users - The Commission made the point that the

rates and rate structure being adopted were roughly equivalent to those approved for other
interconnectors to the LECs’ local network, e.g. commercial payphone companies and shared
tenant service providers. 1988 Order at 18.

3) Ease and efficiency - The Commission relied heavily on the fact that access
charges were already in place and, therefore, were an easy surrogate; much easier than setting
separate MSP interconnection rates via a contested tariff process. 1988 Order at 18.

CHANGED CIRCUMSTANCES 1989 - 1995

The telecommunications industry is characterized by the rapidity with which it evolves.
With respect to mobile telecommunication, for example, it was not until 1984 that cellular
service was first introduced, yet by 1991 cellular service was offered in every one of Florida’s
18 metropolitan statistical areas and 11 rural service areas. By 1995 there were two facilities-
based carriers offering cellular service in each of these markets. Hearing Exhibit 1. This rapid
evolution -- and the attendant changes in the relationship between the industry’s players --
requires a high level of cooperation among the Commission and the various industry participants.

During the time following the 1988 Order a number of circumstances changed, altering

the interplay between LECs and MSPs and, particularly, the impact of the formula set forth in

SSee e.g. §364.065, Fla. Stat. with respect to the kinds of factors involved in rate setting.
This is important because McCaw’s brief refers only to a desire to reduce interconnection rates
to the level of the LEC’s costs, as though that were an entitlement, and completely ignores all
of the other factors.




the 1988 Order. The following is a summary listing of the evidence in this respect, and its
impact on matters of legitimate concern to the Commission.

IXC Access Charge Reductions

As stated, the 1988 Order tied MSP interconnection rates to the access charges paid by
IXCs, and the Commission contemplated that the MSP interconnection rates would fluctuate as
the IXC access charges fluctuated. Since 1988, however, access charges have fallen
dramatically. Furthermore, these have not always been gradual reductions or reductions due to
technological or business efficiencies. In 1994, for example, the Commission approved a
settlement between the Office of the Public Counsel and BellSouth that requires total rate
reductions of $765 million for the years 1994 through 1997. See Order PSC-94-0172-FOF-TL.
This has caused and will continue to cause a substantial reduction in the access charges paid by
IXCs which, because of the formula linking MSP interconnection and access charges, also
caused (and will continue to cause) MSP interconnection usage rates to decrease dramatically.
These access charge reductions will continue at least into 1996.

Furthermore, there has been a concerted effort to eliminate the discrepancy between
interstate access charges, set by the FCC, and intrastate access charges, set by the Commission.
This has now also been codified in the 1995 revisions to Florida Statutes Chapter 364, which
require intrastate IXC access charges to be reduced to 1994 interstate levels. There are a
number of diverse factors involved in this regulatory mandate, but none of them involve mobile
interconnection.

The "ratcheting" effect of the prospective access charge reductions impacts LECs and

MSPs in a number of respects, all of which are of legitimate concern to the Commission and all




of which were taken into account by the Commission in entering the Order on appeal.

(i) Reduction in LEC revenues and in MSP costs - The Commission obviously has a

legitimate interest in ensuring that LEC revenues are not reduced to a level which, in the
Commission’s opinion, is inconsistent with the public interest in ensuring the provision of
telecommunications services by commercially viable companies. This is particularly so where,
as with BellSouth, the telecommunications provider at issue has a "carrier of last resort”
obligation to guarantee service to all who want it.

In the hearing below the Commission was presented with specific evidence as to
BellSouth’s costs for mobile-to-landline usage. Tr.483 and Hearing Exhibit 26. Furthermore,
BellSouth witness Nancy Sims testified as to a "depooling arrangement" under which LECs
originating MSP traffic must pay other LECs to terminate that traffic on the other LECs’
networks, often at rates higher than are paid by the MSP in the first instance, i.e. it costs the
LEC more to transport and terminate the traffic than it receives from the MSP.° Ms. Sims also
specifically testified that because the formula in the 1988 Order arbitrarily chooses "traffic
sensitive" access charge elements as the elements on which MSP interconnection rates will be
based, if access charge reductions continue to be passed through to MSP interconnection rates
LECs’ revenues will be reduced below their cost of providing MSP interconnection on a LATA-
wide basis. Tr.430.

The converse of this problem, of course, is that as access charge reductions have flowed

through to reduce the LECs’ mobile interconnection revenues, the MSPs’ costs of providing their

*No witness disputed this claim. McCaw’s witness Maass did suggest other alternatives to
deal with the problem, besides severing the linkage between access charges and MSP
interconnection rates, such as a surcharge or additive to the inter-company rate. Tr.525-26.
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service have been concomitantly reduced. The evidence adduced at the hearing was that as a
result of these reductions over the past seven years, current MSP interconnection rates -- the
rates frozen at current levels by the Commission’s decision to sever the linkage with access
charges in the Order on appeal -- are now reasonable and fair to both the LECs and the MSPs.
Mr. William Cabrera of the Florida Mobile Communications Association, testified as follows:

Q: Are the current rate terms and conditions for type 1 and 2A
interconnection appropriate?

A: Yes, for the most part those rates appear to be fair and reasonable, both
to mobile carriers [MSPs such as appellant McCaw] and to the LECs
[such as BellSouth] . . .
Tr.162. Indeed, McCaw’s witnesses, Mr. Kurt Maass and Mr. John Giannella, asserted only
that current interconnection charges were sufficient to cover LEC’s costs and provide a markup.
They presented no evidence that current mobile interconnection rates were too high, beyond
assertions that current rate levels were above the LECs’ cost levels, or that McCaw had some
objectively discernable need for interconnection charges to be reduced from current levels.'
The Commission was also able to consider whether, during the seven years since the
1988 Order linked mobile interconnection rates to access charges, Florida consumers had
benefitted from the flow-through of access charge reductions to mobile interconnection charges.
The evidence showed that they had not. BellSouth’s charges for mobile interconnection have

been reduced by at least 42% since 1989. Tr.66. The MSPs, however, have not passed these

savings along to the Florida consumer. In Miami, for example, a market served by appellant

®McCaw apparently views the windfall opportunity to participate in switched access charge
reductions as a "fundamental benefit", Tr.527-28, but is never able to explain how or why
McCaw should have an entitlement to participate in IXC rate reductions which have nothing to
do with wireless service.
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McCaw, consumer rates have come down only 17% from 1985 levels. Tr.111-12. The
Commission had this evidence before it in deciding whether MSPs should continue to receive
a windfall benefit by passing through IXC access charge reductions via the linkage with mobile
interconnection rates. '

(ii) Discrepancies between MSP rates and the rates charged to other kinds of local service

providers - A primary difference between mobile interconnection and inter-exchange switched
access (i.e. access to LEC networks by long distance IXCs like AT&T or Sprint) is that most
mobile interconnection is primarily local and intra-LATA while most switched access is inter-
LATA. Wireless service can be viewed as a substitute for local service whereas IXC switched
access is a supplement to local service. Tr.276. Therefore, there is no basis to contend that
mobile interconnection rates must equal IXC switched access rates because they are not the same
thing. The linkage of IXC access charges and mobile interconnection rates in the 1988 Order
was no more than a surrogate, and the issue here is the Commission’s decision to no longer
require blind adherence to IXC access charges as a surrogate for mobile interconnection rates,
and to instead set static rates at the current level and encourage negotiation. '

The Commission was cognizant of the difference between mobile interconnection and
IXC switched access, and the fact that MSPs were more analogous to other providers of

primarily local service than they were to IXCs, when it issued the 1988 Order. The 1988 Order

As noted in Order 18598, cited by McCaw, it was the Commission’s intent in directing
access charge reductions that the reductions flow through to the consumer. See Order 18598
at 87 FPSC 12:454.

2McCaw witness Maass acknowledged that there were differences between wireless access
and IXC switched access, though he contended that IXC switched access charges were still a
good "surrogate” for mobile interconnection charges. Tr.524-25.
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specifically noted that the MSP interconnection formula adopted would yield the rough
equivalent of the rates charged to other providers of local service:

These rates and rate structure are roughly equivalent to those we have approved

for other interconnectors to the local network, i.e. PATS [pay telephone

companies] and STS [shared tenant service] providers.'
1988 Order at 11, 18. This factor -- consistency in rates, terms and conditions for similar
interconnection services -- is even more important now as the industry evolves, because it is
becoming increasingly difficult to distinguish between local and toll traffic. Tr.342. In the
hearing below, however, the Commission heard specific evidence that because of the dramatic
IXC access charge reductions, and the flow-through of those reductions to MSP interconnection
rates, MSP interconnection rates are now well below the rates charged for interconnection to
other providers of local service such as pay phone companies and shared tenant service

providers. Tr.489-90.

The 1988 Order has proven to be a disincentive
to negotiations among LECs and MSPs

The mobile telecommunications industry is dynamic; growing and evolving with startling
speed. Tr.421-22. The interconnection needs of this industry change constantly with the types
of service offered, the types of technology employed, and the geographic scope of service areas.

Id. Furthermore, the emerging Personal Communications Services market will likely require

3Shared tenant service is a tariffed arrangement in which, e.g., an apartment building owner
will provide local service to his tenants.

“Indeed, because of the 80:20 weighting given the "local” and "toll" components of the
composite usage rate, MSP interconnection rates also remain lower than even the IXC access
charges on which they were based. In the future, all interconnection rates may move to the
same levels, but that movement has been thwarted by the weighting schedule and linkage
previously adopted by the Commission.
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additional, unique mobile interconnection arrangements. Id. All of this requires a substantial
level of flexibility and cooperation among the various industry players, in order to efficiently
deal with the change wrought by the industry’s evolution. Id. With respect to mobile
interconnection, however, the interplay between the 1988 formula’s linkage to IXC access
charges and the mandated reduction in those charges has proven to impair flexibility and
cooperation.

All parties agree that it is a good thing for LECs and MSPs to resolve their issues by
negotiation See e.g. Tr.97, 141 (Maass - McCaw); Tr.421-22 (Sims - BellSouth); Tr.547-48
(Bailey - GTE). Among the benefits of negotiation are:

1) more rapid availability of new services;

) customized interconnection arrangements;

3) administrative ease;

(4)  potential combinations of the multiple technologies used by MSPs; and

&) tailored service arrangements.

Tr.269-70. The linkage to access charges, however, proved to be a disincentive for MSPs to
negotiate with the LECs because the status quo guaranteed them a prospective windfall rate
reduction. Tr.329; Tr.487. Indeed, McCaw witness Maass admitted that McCaw had at one
point reached a tentative agreement with BellSouth concerning changes BellSouth proposed to
make -- including breaking the linkage between IXC access charges and mobile interconnection
rates -- but withdrew its agreement once it found out how large BellSouth’s required access
charge reductions would be, i.e. how large a windfall McCaw would give up by negotiating.

Tr.138-39.
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The record contains testimony to the effect that negotiation between LECs and MSPs
works -- and works well -- in other states which do not link mobile interconnection to IXC
access charges.' Tr.269-70; Tr.318; Tr.427. Since the 1988 formula was implemented,
however, McCaw witness Maass is unaware of a single instance in which McCaw negotiated an
agreement with an LEC in Florida. Tr.138-40.

Problems with differing elements of the 1988 Formula

The single factor most heavily weighted in the 1988 Order’s analysis was the ease with
which the surrogate formula could be administered:

In our opinion, access charges should be used as the basis for setting the single

composite rate for mobile usage because they are currently in place and thus

should be administered easily and efficiently.
1988 Order at 18. Currently, however, the formula is neither easy nor efficient.

First, the 1988 Order assumes that the intrastate switched access rate structure will
remain constant. At least one LEC, however, has eliminated a component employed in the
formula as a discrete element in its access tariff. BellSouth no longer employs a "line
termination charge", having combined it with the local switching access rate component. In

1988 these were separate rate elements and they were used differently. Each individual LEC

must find a way to accommodate this change in the access rate structure in order to continue to

It should be noted the Order on appeal is by no means revolutionary. Florida’s prior
linkage of mobile interconnection rates and IXC access charges is not the norm, and by severing
the linkage the Commission did not break new ground but merely rejoined the mainstream.
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use the 1988 formula. This renders the 1988 formula, if not obsolete, then not nearly as easy
and efficient a surrogate as it was when the 1988 Order was entered.!® Tr.429-30.

This problem is compounded by the Switched Access Local Transport Restructure filing
which was pending before the Commission at the time of the hearing below and which will make
yet additional changes to the structure of the access charges to which mobile interconnection was
linked in the 1988 Order. Tr.430. Moreover, given the rapidity with which the
telecommunications environment is evolving, it is reasonable to expect additional switched access
rate structure changes in the foreseeable future. Tr.430.

Additionally, the composite structure employed in the 1988 formula, when coupled with
the fact that IXC access charges have and will continue to drop dramatically, creates differing
incentives with respect to how LECs reduce their access charges. If, for example, an LEC
implements an access charge reduction by reducing the local switching element of its rate
structure, the reduction will flow through 100% to the MSPs because this is an element of both
the 20% toll portion of the formula and the 80% local portion of the formula. On the other
hand, if an LEC reduces its carrier common line charge, that flows through only 20% because
it is an element of the toll portion of the formula, but not the local portion. Tr.490. This

differential incentive is an unintended result of the composite rate structure adopted in the 1988

15’McCaw notes that the Commission considered this claim in Order PSC-94-0288, attached
to McCaw'’s initial brief as appendix pages A.43-49, and declined to release BellSouth from the
1988 formula on this basis. McCaw fails to acknowledge, however, the Commission’s specific
holding that while the formula might continue to be useable in the "short run", it could
ultimately be rendered obsolete and, therefore, since this issue affects more than just BellSouth,
the Commission wanted to initiate a generic investigation involving all of the players. That
generic investigation was conducted in docket 940235-TL and led to the Order on appeal, in
which the Commission did decide, based on the evidence presented, that continued linkage was
inappropriate.
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Order, and has in fact reduced the ease and efficiency that the Commission hoped to engender
in thét Order."
THE ORDER ON APPEAL
At the close of the evidence, the Commission made several determinations, all of which
led to the ultimate decision to sever the linkage between IXC access charges and mobile
interconnection rates, freezing those rates at current levels.'®
First, the Commission noted that IXC intra-state access charges would continue to be
dramatically reduced over the next few years (and in fact the 1995 revisions to Florida Statutes
chapter 364 mandated a return to the level of 1994 inter-state IXC access levels). Order at 15.
The Commission also noted that mobile service had grown substantially in the time since the
1988 formula was implemented. Order at 15. The Commission determined that given the
increased use of mobile services, the magnitude of the impact on LEC revenues would be
undesirably large if the IXC access rate reductions continued to flow through to mobile

interconnection rates. Order at 15.

See Order on appeal at 14-15. While the Commission did not believe that this had yet
caused any major market distortions, it did not want the problem to continue until it did in fact
become a major problem. The Commission specifically held that the upcoming major access
charge reductions could cause "undesirably large" reductions in revenue to the LECs if the
mobile interconnection flow-through requirement continued.

8]t should be noted that the Order dealt with a broad array of issues in addition to the
linkage question. For example, in addition to severing the linkage with IXC access charges the
Commission decreased the amount which MSPs are required to pay for a specific type of
interconnection. Indeed, the decision to sever access charges but keep the current rate structure
could be termed a compromise between the positions espoused by the MSPs, which wanted no
change at all, and the LECs, which wanted not only to sever the linkage but to completely
abandon the current interconnection rate structure and negotiate from scratch.
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Second, the Commission determined that it would be beneficial to promote negotiations

among the industry players, stating:

there is an important role for negotiations to address new services, rates, and

other issues affecting network interconnection and the efficiency of those

interconnections.

Order at 14." The Commission found, however, that because of the expectation that IXC
access charges will continue their downward trend, the 1988 formula was serving as a
disincentive to negotiations. Why should MSPs negotiate if they know their interconnection
rates will drop dramatically if they simply do nothing? Accordingly, the Commission
determined that severing the link between IXC access charges and mobile interconnection rates
would facilitate future negotiations between LECs and MSPs. Order at 15.

Third, the Commission determined that because of the composite nature of the 1988
formula and the mandated decrease in IXC access charges, the formula was no longer easy to
administer -- LECs were reducing elements of the access charge differentially because under the
formula some kinds of reductions would flow through 100% to mobile interconnection rates
while others would flow through only 20%. The Order states:

We believe LEC pricing decisions on switched access rates are being influenced

by the existence of the flow-through requirement. That is, when LECs determine

which switched access rate elements to reduce, they must consider the fact that

some elements are flowed through to the MSP usage formula in both the local and

the toll components, while others just to the toll component. The LECs have
become somewhat unwilling to reduce the Local Switching and Local Transport

®The Commission noted that it was already the Commission’s established policy, and that
of the FCC, that LECs and MSPs negotiate in good faith as to the terms and conditions of
mobile interconnection. Order at 13. See In re Implementation of Sections 3(n) and 332 of the

Communications Act; Regulatory Treatment of Mobile Services, 9 FCC 1411, 9229 (March 7,
1994).
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rate elements to the degree they otherwise would have because of the impact of
the flow through requirement.

Order at 14-15. Though the Commission did not believe that this had yet caused any major
market distortions, the Commission declined to wait until it did, and acted prospectively.
Finally, the Commission found that current MSP interconnection rate levels -- which had
already been reduced substantially from 1988 levels due to the linkage with access rates -- were
satisfactory except for one specific type of interconnection (type 2B, for which the rate was
reduced at the MSPs’ request). Order at 15. The Commission specifically noted that no party
(including McCaw) had presented evidence that the current rates were unsatisfactory except
BellSouth, which had alleged the current rates were too low, and the Commission rejected

BellSouth’s claims. [Id.

SUMMARY OF THE ARGUMENT

This case involves only two questions. First, was there any evidence at all on which the
Commission could have based its conclusion that IXC intrastate access charges should no longer
be utilized as a surrogate for mobile interconnection usage rates. Second, if the Commission’s
decision to "sever the linkage" was appropriate, has McCaw carried its burden of showing that
the current mobile interconnection usage rates, which the Commission adopted when it severed
the linkage with IXC access charges, are inappropriate rates.

The record is replete with evidence justifying the Commission’s abandonment of the
surrogate formula. The Commission chose to discontinue blindly linking mobile interconnection

usage rates to IXC access charges based on evidence that those access charges, and thus the

mobile interconnection usage rates derived from them, were being impacted (i.e. reduced) by




factors which had nothing to do with mobile interconnection. There was also specific evidence
as to IXC access charge reductions, past and future, as well as the impact those reductions have
had and would continue to have on the LECs in the event the lihkage was not severed. Further,
there was direct testimony as well as circumstantial evidence that the existence of the linked
formula was proving to be an impediment to negotiations among LECs and MSPs. All parties
and the Commission agreed that negotiations are desirable and, therefore, this too justifies
severing the linkage. Clearly the Commission could have concluded that severing the linkage
between access charges and mobile interconnection usage rates was in the public interest, and
this Court should defer to the Commission’s expertise rather than substituting its own view of
the public interest for that of the Commission.

With respect to the Commission’s decision to set mobile interconnection usage rates at
the then current level under the 1988 formula, those rates are clothed with a presumption that
they are just and reasonable. It is for the party challenging the propriety of the rates to show
that they are not appropriate, and McCaw presented no evidence to this effect. Indeed, in
addition to having specific cost data for its review, and specific testimony as to the effect that
further rate reductions could have, the Commission heard specific testimony from a mobile
service provider trade association -- which counsel for McCaw declined to cross-examine -- to
the effect that current rates were perfectly appropriate and fair for both LECs and MSPs. There

can be no question, then, that the Commission’s decision to set rates at their current levels is

a well-founded decision.




ARGUMENT AND CITATION OF AUTHORITY
In the final analysis, McCaw simply complains that the Commission did not accept
McCaw’s view of the evidence, and its view as to what the policy of this State should be with
respect to mobile interconnection rates. The fact is, however, that the legislature has chosen the
Commission, not McCaw, to set policy on behalf of the State, and not even the Office of the
Public Counsel, the citizens’ ad litem representative before the Commission, saw fit to appeal
the Commission’s ruling. McCaw’s reasoning is driven not by the public good but by its own
profit motive. Objectively viewed, the record below is more than adequate to support the
Commission’s determination. The Court should continue its long-standing policy of deference
to the Commission’s expertise, public interest mandate and policy-setting role.
I The doctrine of "administrative finality" has no application here.
There is a record basis for the Commission’s policy determination to
cease utilizing IXC access charges as a fluid surrogate for MSP
interconnection rates.
The so-called doctrine of "administrative finality"” counsels that while an agency may

always modify its orders, at some point its orders must pass from its control and become final,

to be altered only on a showing of changed circumstances. See Peoples Gas Systems, Inc. v.

Mason, 187 So. 2d 335 (Fla. 1966); Austin Tupler Trucking, Inc. v. Hawkins, 377 So. 2d 679,

681 (Fla. 1979). McCaw'’s brief, however, grossly overstates the extent of this concept by
attempting to extend it to an agency’s ability to change an existing policy -- the agency’s base
theory as to how the public interest can best be served. Peoples Gas and Austin Tupler
pertained to an agency’s ability to modify an order in a discrete case or controversy involving

individual litigants. If those cases truly held that an agency could not change its policies except
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on a showing of changed conditions, then the election of new cabinet officers every four years
would truly be a non-event -- the new cabinet would be locked in to the policies of the prior
administration unless it could make an evidentiary showing to support a change. It is, simply
put, an untenable position.

Peoples Gas recognizes the difference between an agency’s quasi-judicial and quasi-
legislative capacities. The need or expectation of finality is much less compelling in a situation
in which the agency exercises routine and continuing oversight, such as the Commission’s
regulation of mobile interconnection rates, as opposed to where an agency adjudicates a discrete

dispute that is particular to the litigants, as was the case in Peoples Gas and Austin Tupler. As

stated by this Court:

We understand well the differences between the functions and orders of courts
and those of administrative agencies, particularly those regulatory agencies which
exercise a continuing supervisory jurisdiction over the persons and activities
regulated. . . . Further, whereas courts usually decide cases on relatively fixed
principles of law for the principal purpose of settling the rights of the parties
litigant, the actions of administrative agencies are usually concerned with deciding
issues according to a public interest that often changes with shifting circumstances
and passage of time. Such considerations should warn us against a too doctrinaire
analogy between courts and administrative agencies and also against inadvertently
precluding agency-initiated action concerning the subject matter dealt with in an
carlier order.

Peoples Gas, 187 So. 2d at 339 (emphasis added). The Court’s cautionary reasoning is directly
applicable here. The 1988 Order set rates, terms and conditions for mobile interconnection.
Are we to assume that the Commission can never revisit rates, terms and conditions unless and

until it makes a threshold evidentiary showing that conditions have changed in the eight years

since the prior order’s entry? Of course not. McCaw’s logic is flawed; the doctrine of




administrative finality was never meant to preclude an agency’s continuing oversight and rate-

setting authority.

In any event, however, the record below clearly demonstrates that circumstances have

changed since the 1988 Order was entered, justifying the Commission in revisiting the 1988

Order.”® The following is a summary:

1.

5a.

5b.

IXC access rates have been reduced, dramatically, in the eight years since the
1988 Order.

Much of the IXC access charge reduction has flowed through to mobile
interconnection rates, such that those rates have been reduced as much as 42%.

The reduced mobile interconnection rates have not flowed through to consumers.
McCaw’s rates to its customers have been reduced only 17% over a
corresponding period.

Mobile interconnection rates no longer approximate the rates charged to other
local interconnectors such as pay phone operators and shared tenant service
providers, as they did when the 1988 Order was entered.

While mobile interconnection rates remain above LLECs’ mobile-specific costs,
continued rate reductions (particularly reductions not in any way tied to cost
reductions) will drop rates below mobile-specific costs.

"Depooling" arrangements have been implemented which could require an LEC
to pay more to terminate a mobile call on another LEC’s network than the LEC
receives from the MSP for interconnection.

The access charge rate structure has changed, eliminating the ease (and
consistency) with which the 1988 formula was once administered.

The combination of mandated reductions in IXC access charges and the "linkage"
between access charges and mobile interconnection usage rates has created an

“Even as posited by McCaw, the doctrine of administrative finality appatently does not
touch upon the nature and extent of the changed circumstances or the kinds of departures from
prior policies they require; presumably that would fall within the agency’s policy-making
discretion. The crucial inquiry here is whether there was any change from prior circumstances,
not how the agency should react to that change.
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incentive for LECs to reduce access charges differentially, depending on whether
a particular element flows through at 100% or only 20%.

8. The combination of mandated reductions in IXC access charges and the "linkage”
between access charges and mobile interconnection usage rates has created a
disincentive to negotiate on the part of the MSPs, including in particular appellant
McCaw.

Each of these considerations is of legitimate interest to the Commission, each of them is a
change since the date of the 1988 Order, and each of them warranted the Commission’s
revisiting the linkage issue. Accordingly, the Commission did not run afoul of the doctrine of
administrative finality. Simply put, the Commission was created to provide continuing
oversight, and cannot do so -- particularly in an industry as dynamic and rapidly evolving as
telecommunications -- if it is limited to the status quo.

I1. There is competent substantial evidence to support the Commission’s
decision to set rates at their current levels and discontinue the use of

IXC access charges as a fluid surrogate.

McCaw correctly asserts that the Commission’s order should not be arbitrary but rather

should be supported by competent substantial evidence. See e.g. Manatee County v. Marks, 504
So. 2d 763, 764-65 (Fla. 1987). McCaw neglects to mention, however, that in reviewing the
Commission’s action the Court’s role is limited to determining whether there was competent
substantial evidence on which the Commission could have acted. It is the Commission’s
prerogative to evaluate and choose between conflicting evidence, and to determine what
inferences to draw from the evidence. Id. The Court will not re-weigh or re-evaluate the
evidence, even if it might have reached a different result had it been the decision-maker. Id.
If there is any evidence on which the Commission could have based its decision, then the Order

on appeal must be affirmed.
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Furthermore, while McCaw mentions in passing the presumption of correctness with

which the Commission’s orders are clothed, see United Telephone Co. v. Public Service

Comm’n, 496 So. 2d 116, 118 (Fla. 1986), McCaw neglects to acknowledge the burden it must
bear as a result. As the party seeking to overturn the Commission’s order, McCaw has the
burden of demonstrating to this Court that the Commission’s order was arbitrary or unsupported
by any competent evidence. See Manatee County, 504 So. 2d at 765. If McCaw fails to carry
this burden then the Order on appeal must be affirmed.

McCaw’s discussion of the evidence is deficient in several respects. First, McCaw
simply ignores much of the evidence, any part of which would be sufficient to sustain one or
more of the Commission’s determinations.?! Second, McCaw at times misstates the
Commission’s reasoning, creating "strawman" theorems which are more easily attacked.
Finally, McCaw spends most of its brief simply arguing as to the weight of the evidence or the
policy direction the Commission should take -- inviting this Court to ignore the standard of
review and actually supplant the Commission as fact-finder and policy-setting authority. For
these reasons, McCaw’s appeal is not well taken.

In analyzing the record it is crucial to bear in mind precisely what end results are being
challenged. This appeal involves two independent determinations, either or both of which must
be upheld if there is any basis whatsoever to support them. First, the Commission determined
that mobile interconnection usage rates would no longer blindly follow IXC access charges --

which are influenced by a variety of factors having nothing to do with mobile service -- pursuant

See e.g. Appellant’s Brief at 14, asserting that "the only support in the record...." As
shown herein, the record is replete with evidence not mentioned by McCaw.
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to the formula adopted in 1988, as the IXC access charges fluctuated up or down. In other
words, the Commission decided to cease the use of IXC access charges as a fluid surrogate for
mobile interconnection usage rates. McCaw terms this "severing the linkage" between mobile
interconnection charges and IXC access rates, and complains because the access rates charged
to IXCs are expected to decrease and therefore the "linkage" guaranteed McCaw a rate reduction
too.

Second, having abandoned IXC access charges as a surrogate for mobile interconnection
usage rates, the Commission decided to set mobile interconnection rates at their current levels
with the exception of type 2B mobile interconnection, as to which the Commission ordered a
reduced rate. It is not clear whether McCaw challenges this determination because of its fervent
focus on the "linkage" issue.

(a) There is competent substantial evidence in the record to support the Commission’s

decision to "sever the link" between IXC access charges and mobile
interconnection rates.

The record is replete with evidence affording a basis for the Commission’s decision to
stop using IXC access charges as a surrogate for mobile interconnection usage rates. Indeed,
the very nature of a surrogate charge is justification enough. Though the Commission decided
in 1988 to use IXC access charges as a surrogate for wireless interconnection, that was a policy
determination made in 1988. McCaw has no "entitlement" to have that policy continue, and to
have its interconnection rates set (or reduced) according to factors which have nothing to do with
wireless interconnection,

Consider for example Commission Orders 17053 and 19677, which were cited by

McCaw to show that it has been known that IXC access charges are being reduced, and Order




PSC-94-0172, requiring additional reductions as part of the settlement of BellSouth’s rate case
and investigatory dockets. The intrastate access charge reductions have been driven by factors
such as the FCC’s interstate rate structure, concerns that consumers (particularly heavy long-
distance users) will bypass LECs in interconnecting with IXCs, policy determinations as to the
allocation of non-traffic sensitive costs between local and toll users, agreed methods of returning
funds to consumers, and a host of other factors. There is no relationship between the IXC
access charge reductions (including the prospective reductions which have motivated this appeal)
and mobile interconnection and, logically, this should be enough to justify the Commission’s
abandonment of access charges as a surrogate for mobile interconnection usage rates.

The Commission was aware of the upcoming IXC access charge reductions. The
Commission received testimony from witness Nancy Sims that if mobile interconnection rates
continued to be tied to access charges, which are scheduled to be substantially reduced, the
interconnection rates would eventually be reduced below cost. Furthermore, the Commission
noted the increase in wireless traffic since 1988. Based on all of this evidence the Commission

could have reasonably concluded that it was undesirable for mobile interconnection rates to

22See e.g. Orders 19677 and 17053, attached as appendix exhibits A and B, which discuss
the differences in the inter- and intra-state access charge rate structure and the fact that the two
rate structures cover non-traffic sensitive costs differently, causing inter-state access charges to
be lower. Furthermore, the settlement of BellSouth’s last rate case requires millions of dollars
in IXC access charge reductions. None of this has anything to do with mobile interconnection.
The MSPs’ participation in the IXC access charge reductions thus far by virtue of the linkage
in the 1988 formula has been a windfall for them, but there is no legitimate reason why it must
continue,
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continue to be wedded to IXC access charges, which continue to be reduced for reasons which
have nothing to do with mobile interconnection.?

In other words, the Commission was justified in concluding that if mobile interconnection
rates continued to be reduced in blind lockstep with IXC access charges, the impact of the 1988
formula on LEC revenues could become undesirably large. This supports the Commission’s
determination to severe the linkage and stop using access charges as a surrogate for mobile
interconnection rates. Order at 15.%

McCaw attacks Ms. Sims’ testimony by asserting that other evidence shows current
interconnection rates are still above the LEC’s costs of providing mobile service. That argument
fails for several reasons. First, it is for the Commission to weigh and interpret the evidence,

not McCaw. See United Telephone Company v. Mayo, 345 So. 2d 648, 654-55 (Fla. 1977).

The time for closing argument is past. Further, the Commission not only had the testimony of
Ms. Sims but it also had detailed cost data and testimony in the form of Hearing Exhibit 26; this
constitutes "competent substantial evidence" and ends the inquiry. It is for the Commission, not
McCaw, to weigh and evaluate this evidence and decide how to set rates based thereon.

Moreover, McCaw’s position assumes that it has some entitlement to mobile interconnection "at

BThis is especially so given the Commission’s intent that IXC access charges be passed
along to the consumer. Despite the over 42% reduction in Wireless interconnection rates,
McCaw has passed along only 17% in reductions to the consumer, diverting the rest to its own
bottom line. The Commission is clearly justified in departing from blind reliance on a surrogate
which has not proven to benefit the consumer.

#The Commission also noted that the volume of mobile traffic had grown immensely since
the time of the 1988 Order, thereby increasing the relative impact of the flow-through of access
charge reductions under the formula. This plus the fact that access charges would continue to
be reduced in the future led the Commission to conclude, reasonably, that access charges are
no longer an acceptable surrogate for mobile interconnection rates. Order at 15.
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cost". The LECs, however, also have fixed, facilities and other costs plus they are entitled to
seek to make a profit. It is for the Commission to determine what the LECs’ margins should
be, and cost is but one of many factors.*

McCaw also attacks Ms. Sims’ testimony concerning the depooling arrangement and the
threat this portends for LEC revenue requirements by suggesting an alternative solution. Tr.525-
26. In so doing, however, McCaw acknowledges that there is a problem which needs to be

fixed. It is for the Commission, not McCaw, to decide upon a remedy. See General Tel. Co.

v. Marks, 500 So. 2d 142, 146 (Fla. 1986) (fact that utility proposed an alternate method does
not mean that the Commission’s method is unreasonable). Ms. Sims’ testimony affords an
evidentiary basis for the Commission’s decision. That ends the inquiry here. The Court may
not substitute its own remedy for that chosen by the Commission.

In addition to threatening the LEC’s revenues, there is evidence that the flow-through of
the IXC access charge reductions has destroyed one of the bases for the 1988 formula. McCaw
contends that the 1988 Order was based on the (flawed) notion that the two traffic sensitive
access charge elements, local transport and local switching, were chosen to constitute the 80%
local component of the formula because "these two elements alone approximated the service
associated with a local call". Appellant’s Brief at 13. That is wrong. The 1988 Order actually
held that:

These rates and rate structure are roughly equivalent to those we have approved

for other interconnectors to the local network, i.e. PATS [payphone companies]
and STS [shared tenant services] providers.

See § 364.065, FLA. STAT. (1993). Rates are set with a myriad of factors in mind in
addition to cost. Indeed, the 1988 Order specifically declined to set interconnection usage rates
based solely on cost levels. See 1988 Order at 11.
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1988 Order at 18. The unrebutted testimony below was that because of the dramatic IXC access
charge reductions since 1988 and the blind flow-through of those reductions to mobile
interconnection rates, the rates charged McCaw and the other MSPs are now substantially lower
than the rates charged payphone companies and shared tenant services providers. This too
provides a rational basis for the decision to abandon the linkage.

Furthermore, given the dynamics of the wireless industry, and particularly the rapidity
with which it evolves, it is easily reasonable for the Commission to conclude that negotiations
among the various industry players is desirable and should be encouraged. The interconnection
needs of this industry change constantly with the types of service offered, the types of
technology employed, and the geographic scope of service areas, and the emerging Personal
Communications Services market will only require additional, unique mobile interconnection
arrangements. Tr.269-70; Tr.422. All of this requires a substantial level of flexibility and
cooperation among the various industry players. Indeed, even McCaw was in favor of
negotiations. Tr.97; Tr.421-22; Tr.426-27.

The Commission received specific evidence, however, that because IXC access charges
were being reduced, the linkage between those access charges and mobile interconnection rates
was proving to be a disincentive to good faith negotiation. Tr.329. The Commission
specifically heard that negotiations had been successful in other states which did not employ a
linked surrogate but had never once been successful in Florida. Tr.269-70; Tr.318; Tr.427.
Moreover, the Commission considered the testimony of a McCaw witness, Mr. Maass, who

acknowledged that McCaw had negotiated an agreement with BellSouth and reneged only after
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learning how large of a windfall rate reduction they would be foregoing by negotiating. Tr.138-
39.

The Commission could reasonably conclude from the foregoing evidence that negotiations
are desirable. Further, the Commission could and did reasonably conclude that the linkage to
IXC access rates -- a surrogate rate-setting device chosen primarily for convenience (see 1988
Order at 18) -- was proving to be an impediment to negotiations. Order at 15. Without
question, then, there is evidence to support the Commission’s decision to sever the linkage with
access charges in order to encourage future negotiation among LECs and MSPs. This logic is

simple, unassailable and should alone be dispositive of this appeal. Cf. Florida Power & Light

Co. v. Beard, 626 So. 2d 660, 663 (Fla. 1993)(Commission could eliminate previously required
clauses in standard offer contracts in order to encourage desirable conduct).

The foregoing, while sufficient, is not the extent of the evidentiary bases justifying the
Order on appeal. For example, the 1988 formula was based in large part on a perception that
because access charges were already in place, it would be an easy-to-administer surrogate. The
1988 formula, however, contemplated a stable IXC access charge rate structure, and the
Commission received evidence that the access charge rate structure has now been changed and
will continue to be changed. While this has apparently not yet caused a major problem, there
is no requirement that the Commission wait until the situation does become problematic. The
choice between a proactive response and a reactive response is clearly within the Commission’s
discretion.

Finally, the component nature of the 1988 formula has also eliminated the ease of

application the formula was to engender. Because the required access charge reductions can




flow through to mobile interconnection at either a full 100% level or a diluted 20% level, LECs
are incented to reduce access charge components differentially, and the Commission specifically
found that they were already beginning to do so. Order at 14. While this has apparently not
yet caused any major market distortion, it is clearly within reason, based on the evidence, for
the Commission to act prospectively and avoid distortion in the future.?

McCaw contends that the evidence on this issue was "ambiguous”, and that the inference
drawn by the Commission on this basis is "problematic". Appellant’s Brief at 18. This
argument, however, is absolutely irrelevant under the competent substantial evidence standard.
It is the Commission’s job to resolve ambiguities or even conflicts in the evidence, not McCaw’s

or this Court’s. See Manatee County, 504 So. 2d at 764-65; Southern Bell Tel & Tel. Co. v.

Public Service Comm’n, 443 So. 2d 92, 95 (Fla. 1983); Florida Retail Federation, Inc. v.

Mavo, 331 So.2d 308, 311 (Fla. 1976). If there is any evidence to support the Commission’s
determination, and clearly there is, then that determination must be affirmed.

In summary, the record is replete with evidence sufficient to support the Commission’s
decision to cease utilizing a surrogate and divorce mobile interconnection usage rates from IXC
access charges. Access charges are undergoing dramatic reductions for reasons unrelated to the
provision of wireless service. Continued blind linkage of mobile interconnection usage rates to

IXC access charges will both impact LEC revenues and, perhaps more importantly, act as an

%McCaw points to the fact that the Commission initially considered this claim in docket
930915, and declined to sever the linkage on this basis in order PSC-94-0288. That docket,
however, was initiated by BellSouth alone. The Commission specifically noted, in denying
relief, that it wanted to initiate a generic docket to fully consider the issue with all of the various
industry players and not just BellSouth. This holding in no way precludes the Commission from
now severing the linkage, after having heard the evidence and fully considering all issues.
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impediment to negotiations concerning how to deal with the evolution of this industry segment.
Furthermore, experience with the linkage from 1988 to date has caused mobile interconnection
rates to diverge dramatically from the rates charged to other providers of primarily local service,
such as payphone companies and shared tenant service providers. Finally, the formula no longer
meets the primary criterion of the 1988 Order -- ease of application. Access charge rate
structures have changed since 1988 and, moreover, the linkage to shrinkage access charges and
the composite nature of the formula incents companies to implement access charge reductions
differentially, so as to minimize the impact on their mobile interconnection revenues.

The Commission, in exercising its public interest mandate, could have concluded from
any or all of these that it makes logical sense to now cease using a surrogate for wireless
interconnection and sever the linkage with IXC access rates. For this reason the Order must be
affirmed.

(b) There is competent substantial evidence in the record on which the

Commission could have based its decision to set wireless interconnection
rates at their current levels.

After deciding that IXC access charges should no longer be used as a fluid surrogate for
mobile interconnection rates, the Commission had to determine what the new rates would be.
The Commission decided that, except for one specific kind of mobile interconnection, type 2B,

mobile interconnection rates would be set at the levels currently in place.?”’ In other words,

"The Commission decided that the rate for Type 2B mobile interconnection would be
reduced from current levels. McCaw has not contested the Commission’s decision to reduce this
rate, even though it too constitutes a departure from the 1988 Order.
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the Commission decided that current levels were appropriate, but declined to require the rates
to continue to fluctuate as the former surrogate, IXC access charges fluctuated.
The record contains substantial competent evidence to support this decision. First and

foremost is the fact that neither McCaw nor anyone else presented evidence that the current

mobile interconnection rate level was too high and had to be reduced, except with respect to type
2B interconnection, which the Commission did reduce.”® Existing rate levels are entitled to a

presumption that they are just and reasonable. See Metropolitan Dade County Water and Sewer

Board v. Community Utilities Corp., 200 So. 2d 831, 832 (Fla. 3d DCA 1967); United Tel. Co.

v. Mann, 403 So. 2d 962, 968 (Fla. 1981). The MSPs’ presentation of evidence with respect
to type 2B interconnection (which is not an issue here), coupled with their failure to present
evidence that rates for other kinds of interconnection were too high, forms a rational basis for
the Commission’s conclusion that other than for type 2B, current rates are appropriate. The
Commission could and reasonably did rule on this basis:

As detailed in this order, we believe that the current rate levels are satisfactory,

except for the rate for type 2B interconnection. It is prudent to hold those rates

at their current levels, rather than allow them to continually move downward,
which would occur with the usage rates under the current formula. No party has

stated a major objection to the current usage rate levels except [BellSouth]. From
our review of the available evidence, we conclude that the cost recovery and
contribution levels [to BellSouth] are satisfactory.

Order at 15 (emphasis added).

Moreover, witness William Cabrera, testifying on behalf of the Florida Mobile

2McCaw did present evidence that current rates were above the LECs’ cost levels, but that
standing alone is insufficient to require a rate reduction or even indicate that a reduction is
advisable. As noted in the 1988 Order, many factors go into a rate determination in addition
to cost. McCaw has no entitlement to service at cost.
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Communications Association, specifically stated that current rates are fair and reasonable, both
to LECs and MSPs:

Q: Are the current rate terms and conditions for type 1 and type 2A

interconnection appropriate?

A: Yes, for the most part those rates appear to be fair and reasonable, both

to mobile carriers and to the LECs. . . .
Tr.162. Mr. Cabrera also testified that current interconnection rates for the "land-to-mobile”
option are also appropriate. Tr.164. Counsel for McCaw, Mr. Self, specifically declined to
cross-examine Mr. Cabrera. Tr.177.

In asserting that the Commission had no basis on which to base its decision that current
rates are appropriate, McCaw’s brief never once addresses the fact that neither McCaw nor
anyone else ever presented evidence showing that current, non-type 2B interconnection usage
rates were too high. Nor does McCaw address the fact that there was specific testimony in the
record to the effect that the current interconnection usage rate levels were perfectly appropriate.
Both of these factors are sufficient to support the Order on appeal.

III.  There is no merit to McCaw’s claim that it is now at the unfettered

mercy of a monopolist. The Commission specifically reserved
jurisdiction to set rates and specifically disclaimed an intent to
prejudge anything.

The Commission (i) eliminated the use of IXC access charges as a surrogate for wireless

interconnection rates, (ii) set usage rates at their current levels, and (iii) encouraged the LECs

and MSPs to attempt to resolve any problems or new issues via negotiation. Now, in a stunning

role reversal, McCaw contends that this was inappropriate because absent linkage with access




rates, the LECs will have no motive to negotiate because it is no longer preordained that
interconnection rates will be reduced by default.” Appellant’s Brief at 21-22.

First, a desire to motivate negotiation was not the only basis for the Commission’s
decision to eliminate the use of access charges as a surrogate for wireless interconnection. Any
one of the evidentiary bases discussed above will suffice under the competent and substantial
evidence rule.

Second, McCaw simply asks this Court to draw its own inference from the evidence.
That is not appropriate. If the Commission’s inferences are reasonably drawn they may not be
supplanted by the Court’s -- even if the Court would have ruled otherwise had it sat in the

Commission’s place. See e.g. Manatee County, 504 So.2d at 764-65; Gulf Power Co. v.

Florida Public Service Comm’n, 453 So. 2d 799, 803 (Fla. 1984). The Commission reasonably
inferred from the evidence that the existence of the linkage between access charges and wireless
interconnection rates discouraged negotiation; the Court should not substitute its own judgment
in place of the Commission’s reasonable interpretation.

Finally, McCaw is not without recourse if it attempts unsuccessfully to negotiate some
issue or concern. Contrary to McCaw’s assertion, the Commission declined to remove itself
from this field in favor of negotiation. Rather, the Commission specifically retained jurisdiction
to establish network interconnection rates, terms and conditions. Order at 14. If the parties are

able to negotiate and agree they are free to do so but if, as McCaw posits, negotiations are

»As set forth above, it was McCaw which withdrew from a negotiated agreement after it
learned how much of a rate reduction it could obtain by default, when IXC access charges were
reduced. The evidence shows that it was the linkage with access rates, not the converse thereof,
which impaired negotiations.
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unsuccessful, the Commission remains the ultimate arbiter of what those rates, terms and
conditions shall be. Order at 14.

Furthermore, McCaw’s primary concern appears to be that without linking
interconnection rates to IXC intrastate access charges, which are now statutorily mandated to be
reduced to 1994 interstate levels, it will not be able to force interconnection rates down to the
LECs’ cost level. Appellants’ Brief at 21-23. However, McCaw cites no authority for the
contention that it is entitled to the benefit of IXC access charge reductions or that it is entitled
to mobile interconnection at cost. Indeed, McCaw’s own witness acknowledged that IXC
switched access and mobile interconnection are two different things. Maass rebuttal at 4-5
McCaw simply asserts that IXC access charges are a good surrogate for mobile interconnection
rates, but fails to describe how this translates into an entitlement on the MSPs’ part to benefit
from reductions in the rates LECs charge to IXCs,

McCaw also contends that the 1995 revisions to Florida Statutes chapter 364 will
eliminate the Commission’s jurisdiction to set rate levels for all LECs which choose to elect
price regulation. This argument is flawed in several respects.

First, as McCaw admits, the 1995 revisions to chapter 364 do not apply to the
proceedings below. Appellant’s Brief at 22. See § 364.385, FLA. STAT. (1995).%

Second, Mccaw’s position is wrong. McCaw’s concern is that under newly revised §
364.163, mobile interconnection rates could be frozen and not subject to the Commission’s price

regulation for a period of time. If McCaw’s interconnection rates are to be frozen, McCaw

*The revised statutes are inapplicable in proceedings which had already reached the hearing
stage as of July 1, 1995. The hearing below occurred in March 1995,
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wants those rates to include the IXC access charge reduction which occurred in Fall 1995 and
another scheduled to go into effect in Fall 1996. The fact is, however, that the new statutes
appear to apply to "network access services" provided by an LEC to a "telecommunications
company”". Mobile service providers are specifically excluded from the definition of a
"telecommunications company". See § 364.02(3) and (12), FLA. STAT. (1995).

Third, as of the date of the Order it was by no means certain which if any of the LECs
would elect price regulation under § 364.051(1), FLA. STAT. (1995). The Commission
specifically declined to prejudge any dispute arising by reason of the application of the Order
on appeal under the newly revised statutes:

This does not, as a matter of law, prejudge the issue of what rates would be

applicable to a local exchange company electing price regulation effective January

1, 1996. If necessary, that decision will be made when there is an actual case or

controversy.

Order at 7. Accordingly, the new statutes afford no basis to attack the propriety of the Order
below which, as McCaw admits, is not subject to or governed by the revised statutes.
CONCLUSION
The essential issue here is whether mobile interconnection usage rates must continue to

be blindly wed to IXC access charges, despite the fact that those access charges are being

impacted by a host of factors which have nothing whatsoever to do with mobile interconnection.

31BellSouth does not by this appeal, or as a result of anything asserted herein, intend to
definitively take any position with respect to the import of the new law because there is currently
no case or controversy pending with respect to it. The discussion herein is simply designed to
illustrate why McCaw’s complaints with respect to the new statute are unavailing in the absence
of an actual case or controversy.
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Common sense alone answers this question in the negative. McCaw’s brief is in its entirety no
more than an exercise in avoiding the logical, common sense answer to this question.

As set forth above, the record contains competent, substantial evidence from which the
Commission could have concluded, and did conclude, that the use of IXC access charges as a
surrogate for mobile interconnection usage rates is no longer desirable. The record also contains
no evidence warranting a departure from existing rates; indeed it contains evidence that existing
rates are appropriate. Accordingly, the Order on appeal should be affirmed.

Respectfully submitted,
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ORDER_ON_NTS COST RECOVERY-PHASE {1

BY THE COMMISSION:
[.  BACKGROUND

By Ovder No. 12765, the Commission adopted a plan for
the cecovery of nontraffic sensitive (NTS) costs €rom access
services. The plan was to combat uneconomic bypass while
maintaining as wmuch contributinn to NTS costs as the macket
would bear. To accomplish this, the Commission adopted the
concept of tapers and end-user billing in both special and
switched access secvices, 1

For special access (dedicated private line facilities),
the Commission restructured private line tari€fs, adopting
unbundled elements with bulk rate discounts to reflect
facilities actually used and cost savings realized. The
Commission also adopted contract rates and end-user blilling €or
special access., This gave the local exchange companies (LECs)
the flexibility and the infocrmation needed to compete in the
market and provided end-users with the necessary information to
compare the price of LEC facilities and services with those of
interexchange cacriers (IXCs). facilities vendors and
privately-gwned facilities.

For switched access, the Commission adopted access cates
and elements, Including the Carrier Common Line (CCL) element
that mircored the National Exchange Caccier Association's
(NMECA) interstate rates approved by the Fedecal Communications
Commission (FUC). In addition, we Jalso Linplemented a8 capacity
charge to he hilled Lo IXCs. This cupacity charqe, the Busy
Hour Minute ot  Capatity (BHMOC) chatge, was designed to
encourage efficient usaqge of carriers® netwocks. The access
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charge rates, including the BHMOU, were sel al a level tn
maintain the local exchange company toll .and Enll-related
revenues on a predivestitucre business-as-wsual basis Eallowing
the actual divestiture of rhe Bell Operat ing Cowpanies, B
original plan ctequicted that the terminating CCL  charge be
billed to [XCs while the otiginating CCL charqe is billed to
end-users. The originating rate was ko have beon tapered such
that the price pec minute of use (MOU) declines as Ekatal
minutes of wuse increase. Thix was intendarl to allow the
deloading of NTS costs for medium and large customers while
maintaining a higher level of contribution Erom low-usage
customers.

From the outset the Commission tecoynized that its plan
could not be implemented in 'its entirety when adopted.
Therefore, the Commission ordered cectain restrictions and
exceptions and delayed implementation of part of its NTS
recovery mechanismsg. Specifically, the MoOu tapec Feye
originating CCL usage was delayed until end-user billing wasn
implemented. End-user billing for switched aJccess was delaynd
until equal access was achieved within an Equal Acress Exchange
Area (EAEA). In the meantime the Commizsion retained the
- existing CCL charge billed to [XUs.

This docket was initiated in mid-1986 to re-addeess the
level and mechanisms for NTS cost recovery. The proceeding was
split into two phases due to the complexity of the issues of
NTS cost recovery. Phase [ was devoted to an examination of
the appropriate level of NTS costs to be recovered Erom access
charges. Phise [II addressed the appropriate mechanisms with
which to cecover NTS costs.

Other than for corrections to the access revenue tacrgek
resulting €rom errors in our initial calculations and For two
Florida Supreme Court decisions teversing our treatment of
cectain Southern Bell divestiture-celated expenses and a change
in the way gross ceceipts tax is collected, we have not made
any major changes to the levels or structure of  access
charges. In December of 1986, the Commission issued a Notice
of Proposed Agency Action, Order No. 17053, seeking to reduce
the level of access charges. This Order was issued in pact tn
narrow a widening gap between our intrastate access charges and
the FCC's interstate access charges. It was also based in part
on the industry's (IXCs and LECs) espoused belief that our
intrastate access charges are too high and must be -~delogaded
(reduce the amount of NTS recovered) immediately in order t§
avoid uneconomic bypass, arbitrage, etc. The Order proposed to
reduce the CCL charge. As a result of the Order, all the LECs,
except Southland, reduced their CCL charges in 1987.

Notwithstanding the CCL charge reductions, Phase [ was our
ficst full re-axamination of the level of NTS cost tecovery via
the CCL and BHMOC since 1985. Hearings For Phase I were held
during September 14, 16-17, 1987, to address the appropeiate
rate levels for NTS cost rcecovery. Ocder No. Las8a", isanced
December 24, 1987, contains our decisions tegarding Phase .
The most significant feature of that order is the Commission‘s
decision to allow each LEC to set its own specific rate levels
for the recovery of NTS cevenues. Hearings foc Phase [I were
held March 16 and 17, 1988, to detarmine the appropriate
mechanism for the tecnvery of NTS revenues by rthe LFCs. Our
decisinons ace ceflected bhelow.
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1I. [NTRODUCTION

In Phase [ we decided that the most appropriate way to
deal with the various dccess-charge-celated problems is o
allow company-specific NTS recovery lavels. Having answared

the question
NTS revenues
utilized the

of “How much” the next question is “"How will the
be cecovered by the LECs?-~ Historically, we have
CCL charge for this task. The CCL charge stems

€com the FCU's access chacrge structure that we adopted at the
divestiture of the Bell operating companies from ATST. We also
created the BHMOC rate element as a tesidually priced mechanism
to cecover access revenues at a level equal to predivestiture
toll  sattlements. The BHMOC cevenues contribute to the
tecovery of NTS cnsts. A number of NTS fecovery proposals were
advanced, canging fcom retention of the CCL charge and BHMOC
chacge to totally new NTS cevenue raecovery plans. As discussed

below, the

decision to allow company-specific NTS reconvery

levels substantially reduces the need for a complete change in

NTS cecovery
follow i3 to

mechanisms., Lt appears that the proper course to
tetain the existing CCL and BHMOC mechanisms and

ko  implement LK requested accuss reductions by reducing
BMOC.  Reduction of the BHMOC will also reduce the complexity
of  our curcenl.  access Structure. In addition, we have
established certain quidelines to govern the implementation of
.any access charge reductions.

11l. STRUCTURE OF NTS_RECOVERY

In the

course of this proceeding the patties advanced sa

m.uy different ideas about what specific method should be used

to cecnver

the NTS revenues that a matrirx was devised for

comparison purposes. The matrix is attached to this Order as

Appendix A,

The matrix is divided {uto two pacts. The first
summaglzes the nulti-element plans and the second summarizes

the single

element plans. In multi-element plans, each

alewent is shown separately. The matrix shows the features of
each plan including any special comments.

Notwithstanding the multitude of specific NTS cecovery
plans identified in the matrix, the plans fall generally within
four catagories:

1. CCL-Type Charges

fhu CCL charge it a time-of-day sensitive

tate assessed for each minute of switched accass
purchased by an (xc, The total tevenues
collected through the charge will vary, depending

on
can

the luevel of swikched access usage, The CCL
be avoided by using some other form of access

connection, either by subscribing to special
dccess (service bypass) or by the use of customer
ov cartiet-gwned Eacilities (facilities bypass).

Most of the pacties in this docket have

recommended retaining the ccL element as
currently steuctured. The prevailing reasons for
teftenlion are that: (1) the element is in place

and  woiking, (2) it is recovering some
eoattibulion trom the usees of the local Inop,
(1) it is applied to access minutes which are

readily measucable, (4) it does not create macket
ifistortions and (5) ir {5 not controversial.
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ATT-C arqued for total elimination, United
arqued for pacrtial elimination and Centel acqued
tor restructuring the CCL charye ko recyvec 25%
of kotal NTS separations costs.

BHMOC-Type Charges

The BHMOC charge is a fixed munthly rate per
busy hour minute of switched access capacity
ordered by IXCs. Unlike the CCL charge., the
BHMOC chacge is more closely linked to peak usage
rather than total usage. The BHMOUC charge is
calculated and assessed for each IXU connecktion
to a LEC switch. The revenues collected (rhrough
this charge will vary depending on the level of
access capacity installed by the [XCs. The BHMOC
charge can be avoided in the same manner as the
CCL charge.

Most of the parties in this docket have
suggested total elimination of this element. The
main reasons are: (1) it is controversial, (2)
it creates macrket distoctions, (1 it is
di€ficult to administer, and (1) it is unique to
Florida, not an interstate element as well,.

Minutes-of-Use-Based Flat Rate Charges .

These are flat monthly rates assessed to
IXCs based on their respective shares of a LEC's
revenuye tequirement for providing the total
switched access minutes. The LEC's NTS revenue
requirement is determined and then proportioned
among the [XCs according to theit shacre(s) of the
total access minutes. The revenues collecgted
through this charge are fixed to an NTS revenue
requirtement. The price petr switched access
minute will vacy f€from month to month. The
MOU-based flat rate charges can be avoided in the
same mannevr as the CCL charge. ATT-C, Centel,
Northeast and I[ndiantown have endorsed MOU-based
flat rate chacges.
Uniform Social Access Service-Type Charge .

These are generally €lat wmonthly rates,
derived from a LEC's fixed NTS revenue amount,
assessed to IXC3s based on their market shares as
determined by total voice equivalent channel
capacity. That is, the LEC's NTS revenue amount
is proportioned among the [XCs according to their
respective market share including private line.

ULAS cannot be avoided by special access ot
private line facilities. Quincy endorses a
variant of ULAS.
"The Uniform Local Access Saecrvice (ULAS)
was created by Dc. Ben Johnson on behalf of the
Association of Concerned Telephone Companies,. [t has

advanced at the Commission as an alternative NTS cecovery ol n
since 19813.

See Octdecs Nos. 127h5 and 15481,

propecial
Floridna
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Attached to this Ocder as Appendix B is o4 summacy list of
the plans actuaslly advocated at the hearing by theitr respective
supporters., [ncluded with each party’'s plan is a beief summacy
of the ldentified effects of each plan on the LECs and IXCs.

As with all new Proposals, the exact effects of the
Proposed mechanisms are unknown, However, the summary of
effects illustrates the patties’' projections of the probable
effects foc the LECs and the [IXCs. Although many mechanisms
were proposed, there was 3 great deal of agreement on certain
points.

Most of tha witnesses testified that access chargas ace
too high and that they must be reduced in ocder to keep a
viable switched network in Florida. Some witnesses pointed to
the fact that some IXC3 ace misceporting their intrastate usage
because Florida‘s rates ace S0 high. On the other hand, some
of the smaller LECs ire concecrned that, if access charges are
teduced, the reductions will necessitate larger revenue demands
placed upon already diminishing revenue soucces. They are also
concerned that access charge reductions will threaten their
existing access charge subsidies. [f such a situation
vccurred, the small LECs* rates would he in¢reasing because of
competition, but competition's benefitsg wou ld not be
€orthcoming to these companies® customers, Fucther, while most
of the LEC witnesses advocated access charqge reductions, each
one advocating a reduction also admitted that he would not want
3 reduction without simultaneous increaseas in rates for other
services 30 that the LEC would temain revenue neutral. It f{s
ags; t this "backdrop that we must evaluate and determine the
mo: ppeopriate method to recover NTS revenues,

A. BRetention Orc_Restr cturing Of The CCL Charqe

Most of the pacties in this docket have recommended
retaining the current CCL element as Structuced, three parties
have recommended modifications, and one party suggested
eliminating the element altogethear, The four proposals for
changing the ccL element are described separately below,
Because our reajons for retaining the cCL charge as currently
Structured apply equally to all these proposals we will address
the merits of each pPlan together in our conclusions set forkh
below,

L. Retain the CCL Chactge

GTE-Florida, Indiantown, Northeast, Southern Bell,
MCI, Microtel, Sprint, FIXCA and Public Counsel favor
feataining the c¢CL element 3= cucrently structured.
Sprint’s witness Cocnell captured the group's sentiments
stating: “The CCL charge is 3 usage-sensitive charge. To
the extent NTS costs are fecovered with access chacges,
they should be recovered with a wusage-sensitive rate
element because a usage-sensitive chacge introduces less
distortion into the macket than any other access charge
mechanism that has been proposed. -

Quincy's Wwitness Prestridge and  Southern Bell's
witness Denton summartzed the advantages of the CCL
element arquing that the CCL element is not controversial;
it is in place and workimyg as patt of the carrier access
billing sysbam (CABS) prtogram; it tecovers some
contribution Erom eoll usage of the tocal loop; it is
easlly applied to teadily measurable access minutes; that

*%
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it does not create market distartions; that it does
not attempt to cecover costs on a flat rate basis: and
that it is currently used on both khe interstate amd
intrastate levels, These witnuesses summacized 1 he
disadvantages, argquing that the CCL revenues dao naot
necessarily equate to cost-based revenue recovery;
that additional cevenue support is required from other
access elements: and khat there is pressucte to mircor
the intecrstate CCL rate. Quincy turther stated that,
while the CCL element’' should be cetained, Ehe
originating and terminating rates should be equal.

2. ATT-C PLAN

ATT-C's plan is called “Managing Support €for Local
Services” (MSLS). ATT-C's witness Guedel described it as
follows:

M5LS would require that each LEC Eitst establish
its specific, fixed annual [(NTS] dollar
requircement. This amount could be detarmined
from 1987 actual NTS recovery adjusted €or the
effects of annualizing any NTS reductions
implemented during that yeacr. This annual amount
would then be divided by twelve to yield a fixed

monthly revenue fiqure. Each LFU would then
calculate the market share fur each X in its
territory. The calcialated market share

percentage for each IXC would then be multiplied
by the monthly revenue figure to yield the actual
liability of each IXC for the given month.

Witness Guedel further specifies that market share
will be based on each IXC's total originating and
terminating CCL minutes of use. Originating CCL minutes
would be discounted by 43%, giving them less weight than
nondiscounted tecminating minutes. The market share toc
any one [XC would be determined by dividing the individual
IXC's minutes of use by the LEC-specific total of all CCL
minutes. Witness Guedel fucther argued that the annual
fixed dollar amount be capped at 1987 levels because the
current level of NTS costs recovered through access
charges is too high and should be reduced.

Witness Guedel also A4argues that the plan can Ffight
uneconomic bypass by IXCs and large users in two ways.
First, since the amount of rtevenue paid by users to LECs
would no longer be dependent upon minutes used, the large
user loses his current incentive to reduce traféic in
order to reduce to access charges embedded in his [XC's
rates, Second, the weighting process will reduce the
incentives for originating bypass.

The advantage to the plan is that it can fight bypass
as described, However MCI['s witness 8eard identified
several disadvantages of ATT-C's plan. Fiest, the plan
does not appear to give other [XCs sufficient discounts
for their nonpremium access. Second, the plan may provide
ATT-C with a4 competitive advantage and, third, the plan
does not take into account growth in accexs lines or local
loops.

As to ATT-C's competitive advantage, MCI's wibneus
Beard argues that, if NTS cevenues are capped at pres;nt
leveis and then recovered from the [XC3 based on their
present market share, there i3 a tendency to fceezir the
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IXCs at their present market shara. He turther explains
that, If MCI! increases its macket share, the other IXCs*
macket shares will decrease, Pacticularly ATT-C's due to
its large market share. As 4 tesult, MCI's total NTS
Costs increase while ATT-C's NTS total cnsts decrease. He
drques that ATT-C can use this ceduction in NTS costs to
reduce its prices to consumers and that MC{ cannot match

this oprice reduction, because MCI's NTS costs are
increasing.

Two of Florida's small LECS, Northeast and Southland,
objected to ATT-C's Propasal because it doas not account
for qrtowth in \loops, A3 Southland's witness Wolfe
Stated, “Southtand is a small LEC with oanly tweo major
tevenue sources, access and local service. Access minute
growth and corresponding NTS cevenue qrowth is used &g
keep upward pressuce off our locat tatesg, Capping WNTS
revenue will harm Southland because we don't have a
mechanism to Cap our NTS expensas." United also maintains
that the plan fails to Accommodate possible increases in
VTS expenses but Suggests that it would pe willing to

:onsider the plan i{f a modification addressing this flaw
ere made,

Sprint suqqgests that, while the Company cannot support
TT-C*'s plan, modifying {t to provide for tecovery of a

equiring ATT-C to fully recover such CCL charges would
inimize Sprine's concerns. ATT-C responded, arguing that

appi’ “he NTS cevenue level is appropriate because evan
he L. acknowledge that NTS fevenues are growing faster
han NTS-celated costs, Finally, Southern Bell arqued

hat ATT-C's plan is inconsistent
ecision in Phase that a fixed N
s inappropciate,

with the Commission‘s
TS revenue requircement

Centel Plan

Centel's witness Moller stated that the CCL cate
lement shauld be restructyced and repriced,
jecifically, Centel Propuses “to make its originating CcCL
ite a flat rate based on NTS cost. The terminating ccL

‘arge should not exceed 2%% of the company‘s total NTS

3t."  Centel also Proposes Lo institute a Subscriber
ne charge (SLC).

Quincy., Northeast, and Indiantown support the SLC
oposal. Quincy suppocts the SLC plan even if not
ifoemly instituted by all LECs.

corcelation between an [XC's Presubscribed access lines
the amount of tratfic that the 1(xC carries, This
rates an inequitable recovery of NTS costs among I[XCs."
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4. United Plan

United proposed twn major changes ko the CCL element.
-First, because oriqginating 800 service usage i3 more
difficult to bypass, the tFerminating CUL cate should be
applied to  onriginating 800 Service access minutes.
Second, the oriqginating CCL should be eliminated in order
to meet the threat of service bypass. [n support of khe
second proposal, United'zs witness Griffin acrgqued that,
because bypass generally takes place on the originating
side of the network, eliminating the CCL charge is the
most that can be done to meet bypass threats. He also
stated that reducing the CCL to zero would bring
uniformity with the interstate CCL rate.

Witness Griffin also identified several perceived
benefits flowing from United‘s proposals: Eliminating the
originating CCL provides incentives for {XCs to entet some
LEC markets that do not presently experience any
gignificant competition; the terminating CUL cake eolement
allows the LEC to maximize revenues fiom bypassers of
originating switched access that still use the LFC's
facilities to terminate traf€fic: and the terminating CCL
allows the LEC to maximize revenues in markets that may
not generate significant originating interexchange
tratfic. In response to the issue of how United's
proposal would affect other LECs, witness Griffin stated
that it would be improper to impose a zero CCL rate level
on all companies. N

Several parties cesponded to United's proposal. MCI's
witness Beard argued, *The purpose of the ¥8TS cost
recovery [CCL] rate element is to recover the fixed costs
of the switched network. Therefore, originating and
terminating switched minutes of use should be used as a
mechanism to recover those Efixed costs.~ GTE-Florida's
witness Menacd questioned what was to be gained €rom
eliminating the oriqinating CCL charge when the charge is
already not being assessed to WATS service. Quincy's
witness Prestridge and FIXCA's witness Gillan voiced
concerns about the propriety of creating incentives torc
IXCs in the access charge structure, As witness Cillan
stated:

The concern with thisz unbalanced cecovery scheme
is that it provides an IXC that originates
traffic only in United's territory an access cost
advantage... This problem is an extension of the
geographic averaging concerns, ...made here more
complex by the potential for discrimination. The
important point is that the Commission‘'s access
plan should not influence an IXC's choice to
serve statewide or focus regionally. These
decisions should be driven by macketing and
customer demand, and the access enviconment
should be a neutral consideration,

5. Conclusion

Having considered the CCL testructucing plans
submitted by the pacrties we find that the CCL rate elemantk
should be tetained as currently structuted. With cespect
ko Quincy's proposal, making the originating and
tetminating CCL cates uniform would disrupt LEC cavenues
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because either the terminating CCL rates would have to be
lowered, which would result in a revenue decrease, or
originating CCL rates would have to be increased. Such
discuption is not necessary or desirable. OQuc decision in
Phase [ to allow company-specific NTS revenue recovery
levels has dramatically reduced the pressure to create new
and complicated recovery schemes, The issue is not so0
much one of “how" as it is “*how much-. LEC-specific NTS
levels mitigates this problem. The net effect of all the
alternatives proposed was 3 teduction in NTS cevenue
levels, We believe that simplification of our existing
dccess structure will better serve the public interest
than cluttecing it with new and untried mechanisms.,

ATT-C's plan would be even more disruptive to the
LECs. It would eliminate two elements that are currently
In place and cecovering costs adequately. It would
tequice the LECS to implement a pew methodology to
determine their costs annually. But, wmost importantly, it
would disrupt the amount of NTS revenues that the LECs
receive and use to offset access charges that are not
tecovering their costs, and to provide Eor growth in NTS
costs. We agree with Southern Bell that ATT-C's plan is
Inconsistent with our decision in Phase f. The MSLS ptan
would require each LEC ko establish a specific, fixed
annual NTS revenue requirement. We rejected an NTS
revenue requirement in Order No. 18598 and we do so again
here.

Centel*s plan is basically the same as ATT-C's MSLS
in  except that it allocates the revenue based on
Jifferent criteria. For originating access, it allocates
based on the number of feature qroup D lines subscribed to
by the various carriers. For terminating acecess, it
allocates bhased on the trunk capacity ordered by each
carcier. Qur c¢riticisms of ATT-C's plan apply equally to
Centel's plan. Sprint further peinted out that the plan
could only be used in LEC service areas whete equal access
is fully available,

We agree with ATT-C's witness Guedel that there is no
direct correlation between the number of access lines
presubscribed to a particular (XC and the amount of
traffic that that IXC carries. Consequently, Centel's
elan may not result in the fair distribution of NTS costs
that it intended. Fucther, Centel's plan is also based on
a 25% NTS revenue requirement; we reject it as we did
ATT-C's plans,

With respect to United's plan, we Ffail to see any
advantage in reducing the CCL rate to zero. Sach a plan
would be cleacly inappropriate fur at least the smallec
LECS. Further, we also agree with witnesses Gillan's and
Prestridge’s concerns that we not create distortions in
the toll wsrkets by giving reqional LECS unintended cost
advantages, Accocrdingly we also reject United's plan.
The structural changes recommended by Quincy, Centel,
United and ATT-C would either complicate or create
problems within an element that is curcently Eunctioning
without peoblems. Such complications are unneeded. Since
the existing CClL charge is not “broke® we decline to fix
it.
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8. RETENTION OR RESTRUCTURE OF THE _BHMOC

The majority of the pacties in this docket  including
Centel, Southern Bell. GTE-Florida, United, MCI, FIXCA, Spriat,
ATT-C and Microtel have suggested total climination of the
BHMOC. The oanly parcties not recommending elimination are
Indiantown, Northeast, Quincy and Public Counsel.

The parties advocating elimination share a common
complaint; they argue that it is an administiative burden and
creates market distoctions. Microtel's witness Finch acqued
that administration of the BHMOC consumes an inordinate amount
of time and money just verifying the LECs® bills for the BHMOC.

Sprint’'s witness Cornell testified that the BHMOC distncks
the [XC's choice of how to carry traffic and may rcesult in
different costs per unit of traffic Eoc NTS recavery for
different [XCs. FIXCA's witness Gillan oppnsed any change ko
the BHMOC. arguing that the Commission should continue jt::
deliberate movement towacds simplifying the access chacyge
environment. Quincy's witness Prestridge and Southern Bell';
witness Denton summacized the advantages and disadvantages ot
the BHMOC as follows: The BHMOC element is in place and
working; it cecovers some contribution from the toll usage ot
customers’' loops and it does not limit revenue recovery to a
flat rate. In a negative vein, they also acgued that the BHMOU
iz controversial; it creates market distoctions; it is
confusing to I[XCs because it is unique to Florida; and it does
not equate to cost-based revenue recovery. -

As a corollary to the elimination of the 8&HMOC,
GTE-Florida, Centel and MCI suqggested recovering the lost BHMOC
tevenyes by transferring them to the CCL charge. United and
Southern Bell suggested recovering the lost ' BHMOC revenues
through increases in those rates that are priced below cost,

In support of their desire to eliminate the BHMOC, Sprint
and Southern Bell state that Florida has the highest oc one of
the highest access charge cates in the nation. However, they
cite no evidence in this docket to support such a statement.
Contrary to these claims, the evidence in the record indicates
that half of Georgia's LECs have company-specific NTS access
rates that are higher than Florida's and that United
experiences higher NTS access rates in Missouri than it does in
Florida. -

. -

ATT-C argues that the BHMOC element should be eliminated
and replaced with the same flat rate mechanism which was
discussed above regarding the CCL charge.

Quincy is the only party that recommended that the BHMOC
element be retained and expanded. Quincy arqued that the BHMOC
should be expanded to incorporate the concept of the universal
local access service (ULAS) proposal that was described in
Order No. 15481, Docket No. B20537-TP. The ULAS plan provided
for a flat monthly rate assessed to [XCs based on their macket
shares as determined by total voice equivalent intecEAEA
channel capacity including private line. Quincy would have us
apply the BHMOC as a Elat rate to each IXC's special access
connections.

In response to Quincy's ULAS-type plan, United arques that
Quincy has provided no cationale Eor implementation of a
ULAS-type element. Spcint's wikness Cocnell acrgqued that making
4 cacrier's payments €for NTS cecovery depend nan a measure ot
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capacity is virtually certain to distort network design by the
cacrier. She further arques that this will work against
efficient network design and the most etficient provision of
services to Florida's consumers.

In addition, witness Cornell believes any attempt to
develop a new measure of capacity would be costly and time
consuming due to the necesszity of designing and implementing
new procedures €or measurement and data collection. She also
argued that Quincy's ULAS proposal will encourage development
of private bypass networks.

Upon consideration, we find rhat the BHMOC should be
cetained as cucrently structursd and that no new cate elements
should be adopted. We agree with witness Gillan that we should
continue to simplify the access envitonment, Access charge
teductions can be accomplished by the LECs simply by reducing
existing elements. There is no need to add confusion to access
charqes by adding a new mechanism for their recovery. We are
cognizant of the problems with the BHMOC. However, it also
appears that completely eliminating an access element would be
a drastic action which may cause greater problems than leaving
the element in place. [(n addition. Public Counsel pointed out
that the Commission previously fejected these same arguments
against the BHMOC in 1984. As we explained in Order No. 13934,
the BHMOC was designed to encourage efficient use of network
facilities by stimulating off-peak calling. With a flat-cated
F € charge during off-peak periods, a company has an
- .ntive to maximize the use of {ts network during these
times. The combination of both a BHMOC charge and a CCL charge
provides a fair balance of one chacge based upon peak usage and
another charge based upon overall usage.

It Is impoctant to note that no revenue impact for each of
the above plans was provided by its tespective sponsor. It
would be inappropriate to accept any such plan without a
thorough review and considecation of such impact.

C. fIntra/IntecLATA NTS Rate Uniformity

By Order No. 17743 we ordered the LECs to implement bill
and keep of intcalATA LEC tol! revenues using the Modified
Access Based Compensation (MABC) Plan. Under bthe MABC plan the
originating LEC bills and keeps the toll revenues for all
intcalATA calls. When an intraLATA call is terminated by a LEC
other than the ociginating LEC, the terminating LEC charges
terminating access chatrges to the originating LEC to compensate
for the costs associated with terminating the call.

When the MABC plan was implemented on January 1, 1988, we
applied the existing terminating interLATA access rates to
intraLATA LEC-to-LEC traffic to minimize confusion and because
we determined those rates to be a reasonable surrogate for
intralATA termination. As implemented, this plan applies only
to bill and keep of intraLATA MTS, WATS, and 800 traffic,
lntcallATA private line rcevenue continues to be pooled and
distributed to the LECS under a settlements grocess until
intraLATA private Lline and interLATA special access can be
testryctured and the intralATA private line pool dissolved.

As a cesult of the application of interLATA terminating
access charges Lo corbain int caLATA tratfic, we are faced with
4] westion’ of wherher intralLATA access cates should mircor
in LATA rates. As asual Ehe patties ate split on the issue.
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The I[XCs arque that intec- and intcaLATA rates should be the
same, Sprint and MCI! further urgqed khat access charges he
imputed to all LEC roll era€fic. Southurn Bell's witness
Denton argued generally that the rates should bLe the same but
also stated that the rates should not be mitroted if the
testructure of private line is the wunly revenue snource
available tu offset access charge reductions. Centel acgued
that if the rates are mirrored then 3 company's intec- and
intcalATA c¢osts should be aggreqated to develop a uniform cate.

Quincy, Indiantown, and Noctheast arqued that inter- and
Intral,ATA access rates should nok be uniform. As stated by
Quincy's witness Prestridge, the MABC plan iz different Ffrom
that of the interlATA pricing scheme; one of the majoc
di€ferences being that the MABC plan dues not econtain
originating access charges. He further argued that; since the
MABC was only implemented January L, 1983, {ntcaLATA rates
should not be changed wuntil the LECs have had adequate
experience with the plan and can determine whak changes it any
; are needed. Finally, he argued that, with intval.ATA private
line revenue still under pooling, intralATA access tates should
not be changed wuntil intralATA oprivate line pricing i=s
testructured and put on a bill and keep basis.

We agree with witness Prestridge that the intecLATA and
intralATA access charge mechanisms acre different. Therefore,
we do not believe that the intraLATA access rates should be
changed automatically to match the interLATA access rates. The
LECs still have the right to carry all intratATa 1+ calls and
the EAEAs have not been opened to full competition. fntralbATA
access charges exist only on toll calls between LECs and not on
intralATA calls originating and terminating within a single
LEC's territory, The intcalATA LEC-to-LEC toll rkraffic
represents only 10 percent of the total intralATA LEC toll
traffic. We agree that the LECs need billing experience with
the MABC plan before they can determine with celiability what
the impacts of revising the intraLATA access rataes would be and
if the MABC plan itself needs fine tuning. We further agcee
that both the intralATA switched and private line services
should be placed on a hbill and keep basis before intcraLATA
switched access rates are changed, Therefore, upon
considecration, we find it appropriate that, if a LEC changes
its interLATA access charge rates, we will not require that its
intraLATA access rates be automatically chahged to conform to
its intecLATA access rakes.

D. High-volume Access Charge Digcounts

Hisztorically the goal of regulation has been to insure
that all customers of requlated monopoly services pay
teasonable rates for those services. Prior to divestiture, all
telecommunications customers were captives of “the telephone
company.” However, the advent of competition has brought the
emargence of non-LEC alternatives to switched access for
certain high volume customers, We, ax requlators, are now:
faced with two potentially conflicting goals: maintenance of
reasonable prices for still captive customers and retantion ot
large-users on the LECs®' switched networks through ingentive
access pricing.

By Order No. L1785 we adopted o policy of  incent ive
pricing in the fowm of bulk-rate tapered minutes of use
chacges. Our purpose in adopting the bulk cate discount policy
| i : was twofold. Firsr, we beliaved that discounts enuld keep
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lacge users Erom moving totally off the switched network
through facilities bypass. Second. we helieved that discounts
could keep large users from miqrating to special jccess secvice
and engaging in service bypass, .

Expecience has shown that our coacerns underlying the
first goal are not as pressing as we once belijeved. The record
in Phase I o€ this pcoceeding demonstcated that facilities
bypass is not ymt a significant pcoblem in Florida. However,
service bypass is and continues to be a problem. It is
Impoctant to note that the record indicates that service bypass
is moce a function of the price relationship between special
and switched access secvice than it is a function of the price
of switched access alone. This sugqgests that incentive pricing
for switched access alone will not solve the service bypass
problem. As GTE-Florida stated., most large users have already
migrated ro lower special access secvica. Further, it appears
that the customer already subscribing to special access will
not change back to switched access if a bulk rate discount is
offered. Only new customers considering special access will be
susceptible to discounts; however, the curcent price of speciatl
access is s0 low that any discounts would be ineffactive.

Mo one has yet presented a bulk-rate discount plan ftor
implementation. GTE-Flocida did, however, provide an example
of a plan that it proposed to the FCC called "Preferred
Switched Access™ (PSA). As described by witness Menard., “The
PSA taciff 1is basically a tariff that offered discounted
Switched access service to replace the special access service
tr .°- large customers use to send traffic therough an unbundled
t sttecing such as [ATT-C"s] Meqacom.*

The tariff is Jesigned so that it covers both the average
incremental cost of access and the marginal cost of access.
This allows the company to ceduce the access rates for
larqe-volume PSA customers while keeping rhe cates for all
other customers constant and still genecate ample revenues.

Under the PSA rate structure, a minimum chacrge of $1.500
applies to total usaye. The minimum charge is designed to
target the service tu large users. For those minutes up to the
minimum, the rate is $.02 per minute with a 35% discount for
evening and a 50% discount for night and weekend. Once the
$1,500 minimum is reached, all dollars of usage are discounted
at 55%,

Witness Menacd strongly cautioned against an intrastate
PSA  service until special access has - been tepriced, She
suggests that special access be repriced to a higher rate tg
c€reate a better price celationship so that a discounted
switched access rate can be targeted between teqular switched
access and speciagl access. She underscored the intec- and
intrastate rate disparities by pointing out that the breakeven
point between intecstate special access and switched access i3
approximately 30,000 minutes, while the intrastate breakeven
point is approximately 7,000 minutes.

Under the PSA tariff, the switched access discounts are
billed direct to the end-user. Witness Menard acrgued that
switched Jaccess discounts for high-volume users should not be
billed to IXCs because there wnuld be no way of insuring that
the caceinr passed through those savings to the customer. She
dlso stated that it would he marce prictical to bill rthe
end~uset  because il would be difficult to identify the
bulk-rated ttatfic if the carrier were billed,
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As we said earlier, there is nn specific discount plan
before us €for consideration. Moreover, we agree wikh witness
Gillan that we should not now adopt A generic pricing scheme
targeted to larqe-users. Notwithstanding that, however, we
strongly encourage all LECs to develop and submit bulk discount
switched access plans for our review. We continue to believe
that such plans will be an increasingly impoctant toul in
mitigating both types of bypass while maximizing usage of the
LECs' switched networks and prouviding economic alternatives to
large volume users. We also believe rhat bulk-rate discounts
will help relieve the pressure for acrosi-the-board access
reductions in response to bypass pressures.

E. End-user Billing

As part of our overall plan for access chatges, we aduptead
the concept that switched access chatges should be billed
directly to end-users. See Order No. 12765. We believed then
that end-user billing would serve two pHIrpases, Ficsk, it
would educate consumers about the real cost ot access and give
them information necessacty to make an informed econamic
decision about whether to continue subscribing to swikched
access. Second, it would allow the local exchange companies to
implement tapered discounts 3o that the average cost for large
users would be less than for casual customers,

When we adopted the concept, we knew that end-user billing
could not be implemented until at least an entire equal access
exchange area (EAEA) had been converted to equal access. Since
the four large LECs are well down the road to equal access
conversion, we wmust determine now whether it should be
implemented in 1light of current conditions. As discussed
below, it does not appear as though it would be practical to
institute end-user billing for the general custumer base.

The technical transport of every switched network call
consists of three segments: (1) the originating LEC's
transport of the call from the customer's premises to the IXC's
point of presence (POP); (2) the [XC's interexchange transpott
of the call from the originating POP to the tecminating POP and
(3) the terminating LEC's transport from the [XC's tecrminating
POP to the called number's premisez. Switched access charges
apply only to originating and terminating segments. :

Currently, originating and terminating access charges are
billed by the respective LECsS to the IXC. The [XC teeats
these charges as part of its costs and determines a cate for
cacrying the entire eall from originating end to terminating
and. The interexchange carrier bills this rate top the
end-user, The end-user sees one bill for the cali and ir
dppears on the customer's bill as though the interexchange
carrier provided the entire call. End-user billing would
provide a customer with separate bills for a single call: the
access portion the LEC carries, and the POP ko POP poction khal
the IXC carries. If a LEC provides billing service for an [XC,
the two charges will appear on one bill. However, if the IXC
provides its own billing, the two charges will appear on two
different bills.

It appears from the record that end-user billing can be
technically implemented for most calls, but it alio appedars
that it could not be implemented in a cost-etfective manner.
Southern Bell's witness Denton stated that the companies may be
technically able to bill originating Featurs Geoup D access nu!
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{s unable to bill end users Feature Gcoup A access charges,
terminating access charges foc all feature groups, and access
charges focr calling card, third number billed, collect and coin
telephone calls. .

Notwithstanding the technical ability to implement some
end-user billing, a number of witnesses commented on t:s
impcacticability. Witness Denton arqued that switching fcom
billing aggreqgate amounts of access minutes of use to a few
IXCs to millions of end-users will mean added administrative
costs as a result of the increased number of customers to be
billed access charges. He also testified that different
billing periods would make it hacd for customers to audit or
treconcile separate LEC and IXC chacrges for a given call,

_The adverse impact of the plan would not be restricted to
LECs but would extend to IXCs and end-users also. Witness
Gillan 3stated that the concept had merit, however, he also
stated that the interexchange carrier market has so developed
that imposition of end-user billing neediessly disrupts
important customer-supplier (IXC) relationships. A3 witness
Gillan further testified, end user billing inserts the local
exchange carrier between long-distance companies and their
customers which weakens the name and product recognition that
the [XC industry has labored to achieve,

In addition, Sprint's witness Cornell argued that the
technical inability "‘to bill access charges to end users for FGA
and FGB calls would place nondominant I[XCs at an unjustified
comp~titive disadvantage. She explained that because local
exc je companies cannot ldentify individual customers’ use of

" Fea. .e Group A access, and cannot determine the called number

with Feature Group B access, a discount would add to the
distortions where equal access does not exist.

United suggests that an alternative approach might be to
target end-user billing only to high volume customears. We note
that this is the approach proposed for GTE-Florida‘s interstate
PSA tarifr. This plan will implement end-user billing of
originating access charges to certain high volume customers.
As we mentioned earlier, GTE-Florida's witness Menard cautions
against Florida adopting a similar approach at this time
because the current cost of special access relative to switched
access is so low that this type of a reduced switched access
plan would not be taken by the customers towards whom the plan
is targeted.

It may be that some €arm of end user billing for certain
types of high volume customers has marit. However, it also
seems evident from this recocrd that while end-user billing for.
many end-users can technically be billed for some (feature
groups it cannot be done without imposing added billing costs
on the LEC3, <creating customer confusion, and potentially
discrupting the IXC market place. Accordingly, we find it
appropciate to retreat from our prior decision to institute
general end-user billing for switched access charges. We do
leave open the possibility of end-user billing under certain
appcopriate circumstances. .
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V. IMPLEMENTATION OF ACCESS REDUCTIONS

A. Element to be Reduced'

All of the parties in this docket, except United and
Quincy, testified khat all optional access reductions should be
applied to the same rate aelement. However, there is a minor
split between two groups as to the wmanner in which the
reductions should be structured.

The first group is comprised of those parties who advocate
elimination of the BHMOC. If this were done, the CCL would be
the only remaining access element to ceduce. The pacties in
this group are Southern Bell, GTE-Florida, MCI and ATT-C.
ATT-C specifically acgues that the current dual-element NTS
rtecovery system creates unneeded administrative costs without
adding anything to the recovery process and that, thecefoce,
the BHMOC should be eliminated and tha CCL crestructured, MCI's
witness Beard stated that, ~“the first choice should be to
eliminate the BHMOC and set the CCL at an appropriate level to
tecover the raduced amount of NTS tevenues.”

The second group argues that the BHMOC should be reduced
with the goal of eventually eliminating this element. FIXCA,
Centel, Microtel and Sprint suppoct this proposal.

As FIXCA's witness Gillan stated, *“All rate reductions
should occur through a lowering of the BHMOU charge until that
rate element is eliminated €rom each exchange carrier's
taciff. Such a program will greatly simplify " the access
environment, move the intrastate tariff closer to its
interstate  counterpart, eliminate distortions in the
interexchange market caused by interexchange carriers paying
different access rates for identical secvice, and avoid
significant rate/revenue shocks experienced by exchange and
interexchange carciers during the transition.”

Two parties, United and Quincy, arqued that each company
should be allowed to modify either the CCL or BHMOC rates as
needed.

Consistent with our decision above, we reiterate that the
BHMOC will not be eliminated. WNeither do we agree that each
company should be able to apply the optional reductions to
whichever element they chose as advocated by United and
Quincy. Allowing LECS to reduce aither element at will weuld
create confusion among the IXCs. We agree with Microt8l's
witness Finch's statement that *...the Commission should try
and maintain some type of uniform structure for administrative
reasons” by reducing the same element.

While the HBHMOC element serves to promote the efficient
use of the network it does appear to be more difficult to
administer than the CCL element. Accordingly, we find that the
BHMOC shall be the access charge element that shall bhe reduced
when a LEC's request for an access reduction is granted.

B. Range of Access Rate Disparity

In an envitonment of company-specific access charges
rate disparity will occur between each local exchange comp.any.
From the record in the proceeding, three general positions have
emerged aon the rate disparity issue. Several parties take the
position that in a bill and keep environment it does not make
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senze to limit the degree of rate disparity and that each
company should charge the amount necessary to cover its costs.
The second position is that some limit on the magnitude of rate
disparity may be appropriate but only in conjunction with 3
high cost Eund,. The third position is that, due to the
potential adverse effects of wide disparities in access tates,
the disparity should be limited to at most I-2¢ per minute of
use.

Centel, GTE-Florida, Southern Bell, United and ATT-C are
against any limitation. Centel's witness Moller stated that
“...the acceptable range is whatever it takes to recover these
NTS costs.” Witnesses Menard and Denton express similar
sentiment. Wiktness Denton further explained that it Is most
likely the smaller LECs that would experience a significant
impact of relatively high CCL rates. However, he also states
that the statewide impact of a smaller LEC's higher access
rates on an IXC i3 not significant. Finally, witness Denton
agreed that, conceptually, a wide rate disparity may prevent or
delay an IXC's entry into some LECs® tercitories,

Quincy, Noctheast and Indiantown arque that, if the
Commisgsion chooses to limit the disparity of access rates
between LEC3, it should also develop a High Cost Fund (HCF) to
ensure that all LECs are able to continue recovering their NTS
costs. Quincy's witness Prestridge outlined several potential
detrimental impacts from allowing wide variances in
company-specific access rates. He pointed out that significant
variances can lead to arbitrage by IXCs between LECS with
different cates but which both serve a large EAS area. In such
V situation. one can route more terminating traffic into the
+es3 expensive Jaccess charging company which will then be
terminated over trunks provided in part by the smaller LEC with
generally mote expensive access charges. He also pointed oqut
that wide variances create the potential for geographic toll
tate de-averaging by [XCs. This can result in severe price
discrimination against end usersg in tural, high-cost
low-density secving areas. In addition, witness Prestridge
argued that “No LEC should have to charge dispcoportionately
high access rates when compared to the other LECs in the state
under a company-specific rate scenario. If there are revenua
tequirements for high-cost low-density companies that are
greater than the level of access revenues recovered through a
reasonable level of access charges, then there must exist a
high cost fund for those companies.*

Gulf's, St. Joe's, and Flocala's witness Griffin also
testified in support of a HCF or subsidy and further., to an
access disparity limitation of 1-2¢ per minute between LECs:.
In suppoct of limiting the dispacity to 1¢ per minute., witness
Gillan stated that *"...differential access charges would reduce
the number of competitive options and cause the coverage of
competitive alternatives ko shrink.* He explained that since
ATT-C averages itz access costs statewide, a tegionalized
carrier will be disadvantaged if its serving LEC's access rates

are significantly higher than the statewide average, Under
such a =xcenacio customers may be deprived of competitive
altecnatives due to widely varying access rates. Witness

Gillan further notes that de-averaged access rates have the
potential to pcevent the spread of competition to othecr areas
of the state and the potential to eliminate competition where
it now exists. He concluded by stating "It may come to a point
where the Commission would have to make the very difficult
decision of permitting an access charge reduction in some parts
of the state rhat would have the affect of eliminating
competition in some other park of the state.”

e
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We share the concerns regarding competition expcessed hy

witness Gillan, We note that these are not phantom concarns.

Gulf's, Florala's and Sk, Joe's witness T. Griffin, Southland's

. witness Wolfe, United's witness J. Gciffin, Northeast's witness

Carroll, and Indiantown's witness McGinn, all indicated Ekhat

. there are central nffices in their companies’' territories which

have equal access capability but for which no ([(XC has yet

requasted equal acrcess. Thus, even without financial

disincentives some companies and customers of those companies

are not experiencing henefits from competition. We ‘do not

believe it is in the public interest to exacarbate an already

fragile situation by allowing too wide a disparity in access
tates.

In Phase 1 of this docket, we established a $.50 per
access line revenue amount as a quideline for limiting access
rate disparity between the LECs. We believe this is still the
appropriate limit. As set forth above, we determined that all
access rakte reductions shall be taken from the BHMOC.
Consistent with that decision., we find it appcopriate to set
the quideline maximum rate disparity for the BHMOC at a value
of $2.73. This amount is the difference between the current
i ’ uniform BHMOC of $6.60 and the LEC with the lowest reduced
BHMOC rate based on a 504 per line revenue reduction limit.
Proposals which exceed these guidelines should be considered
only as particular company circumstances would justify.

C. Recognition of Stimulation in Access Reductions

A gquestion arese in this proceeding regarding whether
stimulation in access usage resulting from a decrease in access
charges should be factored into the calculation of the amount

of the access rate decreage. Historically, we have required
ATT-C to factor stimulation into its toll cate ceductions
stemming from access reductions. We . have not previously

required the LECs to incorporate stimulation in their prior
access reductions. We address both situations below.

1. LEC Access Reductions

As stated above, we are considering applying stimulation
to access reductions for the first time. Microtel,
GTE-Florida, Southern Bell, United, MCI, ATT-C, Ad Hoc, Sprint
and Public Counsel all recommended that the LECs {include
stimulation in their accesz charge reductions. Microtel’'s
I witness Finch stated that, “LECSs are monopoly providgrs of
' service and should be required to further lower their access
| tates due to demand stimulation.* Public Counsel supports
i including stimulation because it increases the benefit of
’ accass reductions to the citizenry. In addition, GTE-Florida's
witness Menard stated that, "If interLATA end-user toll cates X
are reduced, stimulation can be calculated For the LECs access i
rates.”

)
| ’ Northeast and Indiantown arqued that stimulation should
not be taken into consideration in access reductions. Witness i
Gillan stated that, “Factoring stimulation 1into it [access :
reductions] only makes sense in the context of a Erozen revenue |
requirement or a known revenue requirement which was explicitly
rejected in Phase [.” Witnesses Gillan and Cornell artqued
that, because the Commission has not set an NTS revenue
requirement or target amount that the LECs should rcecover, 3
mechanism such as stimulation which would ceturn the LECs to a i
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certain target amount s jirrelevant. In addition, Centel’'s
witness Moller pointad out that if access rates are reducad by
ratsing other end-user charges, stimulation could be offset by
a decrease in the usage of the other services,

We appreciate the fact that inclusion of stimulation
confers a greater benefit to end-users thctough larger
reductions {n accass charges. We are also concecned with
stimulation as it atfects a LEC's earnings level. For example,
if a3 LEC wishes to offset its overearnings with an access
teduction it may be necessary to build in stimulation in order
to take the LEC's earnings below its authorized earnings
ceiling, However, It appears there may be a potential
technical and financial problem with determining, whether there
is any stimulation and tucther, the specific stimulation
level. As Indiantown's witness McGinn stated that, -.,.without
axpensive and sophisticated analysis of Indiantown Telephone
System, Inc. data, it would be impossible to determine any
stimulation effects.”

Our experience with past access reduction supports this.
Even though CCL rates were redyced by 41.9% in 1987, neither
Gulf nor Cental could identify any stimulation, Further,
Southern Bell stated that *“with our switched access demand
models, we ' have not been able to determine the exact
stimulative éffect of the access charge reductions in 1987.*

Upon conszideration, we believe it appropriate to require
the LECs to consider stimulation in access reductions.
However, we also recognize the difficulty involved in
determining the precise amount of stimulation and acknowledge
that in some cases no atimulation results. Accordingly, we
find It appropciate to require each LEC to include in its
petition for an access reduction a stimulation estimate or a
statement 3s to why one iz not provided. We will more closely
consider stimulation in the context of each LEC's request for
an access reduction.

2. ATT-C MTS and WATS Rate Reductions

Historically, we have required ATT-C to include
stimulation in the calculation of its toll rate reductions.
However, several of the gother IXCs arqued that ATT-C should not
be required to account €or stimulation. Their primary
objections centered around three points, (1) the macrketplace
should be allowed to cesolve stimulation, (2) the estimated
stimulation amount is amorphous, and (3) the other IXCs are not
able to match ATT-C's stimulation level. As witness Gillan
stated, "“The Commission should permit wmarket decisions to
tesalve the %stimulation*® issue, and the Commission should not
factor speculative market reactions into ATT-C's mandated rate
change.® He fuctther stated, ~[t's my position that the first
assumption that starts to become tenuous as you mave into a
market environament is whether or not one particular market
entrant, .. is truly going to experience X degree of
stimulation. When you have competition you have to start
estimating what the individual firm's stimulation would be
...with competition you lose a lot of precision and you lose a
lot af the ceasons for using stimutation."

Microtel's witness Finch arqued that. “"because of the
competitive market place, ATT-C's stimulation could be
different than MC! and Microtel‘s.... IXCs are unable to match
ATT-C's access charge €low-throughs on a dollar for dollar
basis without incurring reduced marginsg.”
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The four largest LECs =~-- GTE-Florida, Southern Bell,
Centel and United -- indicated that ATC-C should build
stimulation into their toll reductions. The thiee smaller LECs
that participated in this docket, (ndiantown, Noctheast and
Quincy., had no respnnse. Public Counsel arques that ATT-C
should include stimulation in order to pass the full benefits
of stimulation to end-users.

ATT-C itself expressed some concern over the amorphous
nature of stimulation. [t pointed out that *...it iz virtually
impossible to determine when stimulation is occurring, much
less measuring its occurrence with any precision, With respect
to ATT-C's toll reductions in 1987, based upon the best
information available to ATT-C, the stimulation appears to be
less than was estimated.” We appreciate the various
parties® support for including stimulation in ATT-C's toll
reductions. The LECs and Public Counzel would like intrastate
toll charges to be reduced as much as possible and adding
stimulation reduces them a bit more. Public Counsel would also
like to see the customers of Florida ceceive the Eull benefit
of access and toll reductions.

However, we have some concetns about mandatocy stimulation
for ATT-C's toll reductions. To requice ATT-C to build
stimulation into their toll reductions would interject a
regulatory-imposed distortion into the toll macket place. When
access rates are reduced, the other IXCs will receive the same
cost reduction as ATT-C but as witness Finch pointed out,
probably will not receive the stimulation that ATT-C receives,
In order to remain competitive with ATT-C the other IXCs will
have to reduce their teoll rates by an amount proportionately
greater than their reduction in expense. The net result is an
inappropriate "squeeze” on the rates of ATT-C's competitors.
We aqgree with witnesses Gillan and Cornell that we should not
inject any unnecessary distortions into the toll macket. We
also agree that the better course is to allow the market to
tesolve the stimulation issue Eor ATT-C. Moreover, this is
consistent with our decision in Phase I to promote a
market-based NTS recovery mechanism,

Upon consideration, we find that the toll marketplace
should be allowed to resolve the issue of stimulation for
ATT-C; ATT-C shall not be required to build anticipated
stimulation into their toll reductions. ’

p. Conditions and Timing of Access Reductions .

Southern Bell, FIXCA, MCI and Microtel propose that any :
initial reductions should be implemented as soon as pessible. :
Indiantown, Northeast and Quincy stated in their prehearing |
positions that any access reductions should occur no soaner
than six months after the conclusion of the Phase I[I
proceeding. Centel’'s and GTE-Florida's witnesses testified
that all access rate reductions should be implemented at the
same time,. GTE-Florida's witness Menard stated, =If the
Commission wishes all initial proposals to be implemented at
the same time to help insura appropriate toll reductions by
ATT-C, a date should be established for all proposals to be
filed.” Centel's witness Moller stated that "Changes to all
access cates should be implemented at the same time by all
LECs. The Cowmmission should set 3 date by which all changes |
should be filed and a date when the changes would be ;
effective., Future changes ko the access tariff should be filed i
annually in the same manner as interstate access {

1
i
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charges... This method of access filings allows all changes to
be aggregated and the [XCs can adjust their tates knowing there
will not be further changes until the next yeac.™ In contrast,
United, ATT-C, Ad Hoc and Public Counsel argued that the
Commission should allow each company to act independently with
no synchronization of ceductions with the other LECs.

Upon consideration, we believe that it is appropriate that
the LECs sychronize their access reductions as much as possible
in order to flow through all toll reductions to consumers at
one time. We are concerned that, if each LEC ceduces its
adccess charqges at different times, many of the reductions will
be too small to pass on to consumers. This situation occurred
with ATI-C as a result of the staggered implementation of our
1987 CCL reductlion, In order to keep this from continually
occurring, we find it appropriate to require that LECs
requesting access rate changes intended focr 1988 should file
them with the Commission by October 15, 1988. We will make
every effort to address any proposals in an expedited manner.
For subsequent requests for access reductions, we €ind it
appropriate to requicre all requests for reduction by October 15
for implementation on the following January 1. Notwithstanding
this requirement, we cecognize that it may be necessary for a
LEC to implement an access reduction in ocder to resolve
earnings problems ocr as a result of rate proceedings or at some
other time. Those reductions may be handled as circumstances
dictate. )

In Phase [, Order No. 18598, we established a liast of
guldelines that the LECs must follow when requesting a change
[7.its NTS access rates. For the convenience of the parties,
« Jelterate those gquidelines here:

(1) Any request by any LEC for a change in access rates
shall include a description of that LEC's long range
plans or overall goals regarding the rates or rate
structure that it envisions for the future.

(2) The petitioning LEC must fully justify any requested
change in access rates. It would be our preference
but not a requirement that a LEC's initial request for
a change to its access rates be limited to an
aggregate amount of 50 cents per access line per month.

(3) No automatic revenue offsets to a LEC'S request for
teduction in access rates will be allowed. Any
proposal to offset access revenue reductions must be
fully justified. Any pcoposal for oftfsetting revenue
increases shall include an evaluation of all possible
altecrnative .revenue sources including but not limited
to cates for ancillary services, pcivate line and
special access services,

{(4) In evaluating a LEC's request to change its access
chacge rates, we will use the 1986 data acquired in
this proceeding unless more current data is made
available. Therefore, the petitioning LECs may wish
to provide the most curcrent 12 months of data with
their proposal. ’

I el
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V. MISCELLANEQUS [SSUES

A. Inter- and [ntraLATA Access Charge Subsidies

In view of our decision, as discussed above, to allow
company specific BHMOC rates, we are faced with the subsidiary
question of whether our existing intecLATA access subsidy
mechanism should be continued in a company-specific access
environment. By Order No., 13934, issued December 21, 1984, we
decided that interLATA access charges would no longer be pooled
and that a bill and keep method would be implemented., By Order
No. 14452, we implemented bill and keep for interlATA access
charges. We also established a subsidy mechanism to allow
those LECs experiencing a loss from access bill and keep to
remain revenue neutral. Order No. 17321, which contains the
most current revision of the interLATA bill and keep 5subsidy
mechanism, shows that five LECs currently receive a subsidy:
ALLTEL, Gulf, Indiantown, Northeast, and St. Joe. The total
subsidy fund amounts to $4,647,000 which is approximately 1
percent of the total billed interLATA access revenue,

Of the IXCs, only ATT-C took a position on this issue,

arguing that access subsidies should not continue in a

company-~specific access chacge envirctonment. Centel,

GTE~Florida, United and Southern Bell argued against cetention

of the access subsidies in the face of company-specific access

- charges. Southern Bell argued that company-speciflc access
o rates coupled with rate increases in other secrvices, are
sufficient to warrant elimination of the subsidy. Quincy's

witness Prestridge stated that access subsidies should not

continue in a company-specific environment. Howaever, he

qualified that by stating “If there are revenue requirements

for high cost low density companies that are qreater than the

level of access revenues recovered through a ceasonabie level

of access charges, then there must exist a high cost fund for

those companies.” In addition, he. also conceded that there is

very little difference between a high cost fund and the

interLATA access subsidy mechanism in place today. :

Florala's, Gulf's and St. Joe's witness Griffin argued in
support of retaining the interLATA subsidy. He explained that
if St. Joe combined its terminating CCL, BHMOC and subsidy
revenues into a single CCL rate, $t. Joe's daytime CCL rate
would be 20 to 25 cents per minute. He Efurther explained that
when St. Joe provides equal access he expects few carciers will
.be willing to pay 25 cents per minute for access. .

Upon consideration, we find it appropriate to retain the
fnterLATA access subsidy mechanism i{n its current form. The
access subsidy mechanism is another tool to mitigate the
atfects of access tate disparities. [t will help us discourage
arbitrage and to minimize the disincentives for IXCs® entry
into smaller, low density LECs' territories. This will in turn
promote wider opportunities Eor all customers to enjoy the
benefits of competition. With respect to creation of a High
Cost Fund, we see no need to implement a new subsidy mechanism
when the existing one serves the same Cfunction and can be i
tailored to meet the needs of the LECS as they arise.

i
i
i

i
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A, Commission's Authority to  Authorize High-Vo lume
Discounts for Switched Access chacqes

When we detacrmined to fe-address the issue of implementing
discounts for high-volume switchaed dccess users, ATT-C raised
the {issue of whether any such discount would be unlawtully
discriminatocy in violatien Sectiong 164.08 and 364.14, Florida
Statutes. None of the parties taking a position on this issue
or addressing it {n their briefs argued that bylk switched
access discounts for high-volume end-users would be per se
unlawful in violation of Sections 364.08 and 364.14. Each of
the responding parties basically agreed that, if all similarly
situated persons are treated equally, thece is no unlawful
disccimination.

While none of the Parties arqued that bulk-cate switched
access discountz were generically wunlawful, each of the
responding parties made varying comments about the concept of
bulk-rate access charge discounts. ATT-C advanced a number of
tactors which it arqued should be used to eviluate whether a
specific plan is unlawtully discriminatory. GTE-Florida agreed
that ATT-C's factors, except one, were appropriate to a
determination of wunlawful discrimination. GTE-Florida took
issue with ATT-C's Argument that network operational
efficiencies should be accounted in . the discriminatory
determination. GTE-Florida argued that use of such criteria is
fnappropriate because it runs counter to historical value of
service telecommunications pricing. GTE-Florida tyrther points
out that no single factor or qgroup of factors is
determinative, ATT-C, Sprint and United arqgued that, without a
zoecific plan before the Commission in this proceeding, no

nal decision could be made.

GTE-Florida‘s final point arqued that the issue of whether
bulk switched access discounts is unlawfully discriminatory is
not ripe for decision because of the technical difficulties of
billing access charges to end-users and because the discrepancy

Southern Belll pointed out that bulk rate discounts for
switched access are no different than the existing discounts
offered to WATS customers compaced to MTS customers. Southecn
Bell also stated that |t is concerned that a high volume
discount f€or switched access may be inconsistent with the
Modified Final Judgement (MFJ) and 47 y.5.C. §202.

Southern Bell did not explain how or why high-volume
discounts may be Inconsistent with the MFJ or 47 U.5.C. §202.
Southern Bell‘'s MF.J concerns presumably stem from the provision
of the MFJ that requires the rates for carrier interconnection
be equal per unit of traffic. The Commission has viewed that
provision as requiring that a1} carriers be treated equally
with respect to the cates they pay. This provision has not
been viewed as a requirement that a carrjer be charged the same
rate for every unit cacried by that carrier, Tt has been the
view of the Commission that this provision was intended to
prohibit discrimination between differaent carriers for
interconnection. This provision does not prohibit rate
structures other than Elat-type cate structures,

AR |
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Section 202(a) of Title 47, United States Code, provides
that:

It shall be unlawful for any common carrier to make
any adjustment ot uncteasonable discrimination in
charges, practices, <classifications, tequlations,
facilities. or services for or in connection with
like communication service, directly or indirectly,
by any means or device, or to make ot give any undue
or unreasonable gpreference or advantage to any
particular person, ¢lass of person2, or locality, or
to subject any particular person, class of persons,
or locality to any undue or unteasonable prejudice or
disadvantage.

The prohibitory languaqe in Section 202 is subztantially
the same as Sections 364.08 and 364.14, Florida Statutes. Only
undue or unreasonable discrimination is prohibited. The
federal case law interpreting Section 202 supports this
reading. This interpretation i3 also consistent with the
parties' intecpretations of Sections 364.08 and 1364.14. It
does not appear that there is any inconsistency between a
high-volume discount access plan and the MFJ or Section 202.

We agree with the parties that, as long as similacly
situated persons are treated substantially alike, bulk rate

.discounts for switched access charges for high-volume end-users

are not unlawfully discriminatory. Further, it does not appear
that Southern Bell's concerns wikth the MFJ and Section 202 are
well founded. We also aqree that, when a specific discount
plan is submitted to the Commission for implementation, such
plan must be evaluated on its pacrticular facts to determine
whether it may be unlawfully discriminatory. Accordingly, we
find that as long as all similarly situated persons are treated
equally, a bulk-rate switched access discount - fFor high=-volume
end-users is not wunlawfully discriminatory in violation of
Sections 364.08 and 364.14, Florida Statutes. We will examine
any specific plan that may be proposed on its own special facts
to determine if it is unlawfully discriminatory.

Therefore, based on the foregoing, it is

ORDERED by the Florida Public Service Commission that each
and’ all of the specific findings herein are approved in every
respect. It is further

ORDERED that the Carrier Common Line Charge shall be
retained in its current form as set forth in the body of this
Order. It is further

ORDERED that the proposals submitted by the parties foc
restructuring the CCL charge are rejected as set forth in the
body of this Order. It is further

ORDERED that the Busy Hour Minute of Capacity charge shall
be retained in its current form as set forth in the body of
this Order. It is Ffurther

ORDERED that intrablATA CCL and BHMOC rates need not bhe
automatically conformed to match changes in interLATA CCL and
BHMOC rates as set forth in the body of this Ocder. tk is
further
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ORDERED that direct end-user billing €oc access charges
shall not be implemented for all end-users a5 set focth in the
body af this Order. 1t is further

ORDERED that the BHMOC rate element shall be reduced €or
implementation of any access charge reductions as set forth in
the body of this Order. [t is furthar

ORDERED that the tange of access charge disparity shall be
limited as set forth in the body of this Order. [t is further

ORDERED that the LECs shall consider anticipated
stimulation in the calculation of the amount of any access rate
reduction as set forth in the body of this Order. [t is Further

ORDERED that ATST Communications of the Southern States,
Inc. shall not be requited to incocporate anticipated
stimulation into the calculation of the amount of any MTS and
WATS rate rceductions made as a result of access charge
reductions as set forth in the body of this Order. It is
further

) ORDERED that the conditions and timing of any access rate
teductions shall be consistent with the body of this Order. It
is further

ORDERED that the interLATA access subsidy mechanism shall
be cetained in its cucrent €orm as set Forth in the body of
this Ocder, It is further

ORDERED that any bulk cate discount’ plans submitted for
implementation shall be examined for discriminatory effect as
set focth in the body of this Ocrder. It is Curther

ORDERED that this docket shall remain open,

By ORDER of the Flocida Public Service Commission,

this 15th day of JULY , 1988,

STEVE TRIBBLE, Director
Divsion of Records and Reporting

(SEAL)

™ by: kM )‘{“'1"“---'

Chief, Bureau of Records
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APPENDIX B

SUMMARY OF NTS RECOVERY PLANS

»

ATT-C: The plan incorporates the recovery of a fixed dollar
amount allocated among toll providers.in proportion
to their relative monthly access minutes of use. It
also advocates the capping and eventual elimination
of the BHMOC and ultimately the CCL. '’

Effects:

(1) The LECs' access related expenses would not be
capped.

(2) The plan recovers NTS costs with a traffic sensitive
mechanism (MOU-based allocation). o

(3) The plan would likely be less. burdensome to
administer than the current BHMOC.

(4) The plan appears to not give other IXCs enough
discount in their NTS coskts for nonpremium access.

{(5) Spreading a capped NTS amount based on market shares
may tend to freeze those market shares.

(6) Changes in market share, while reducing access
charges on a per minute basis, will reduce costs of

i those with large market shares more than those with

oL . smaller shares.

Centel: The plan would recover 25% of local loop revenue
tequirement from CCL on a flat rate basis. The
amount assessed to any given IXC is based on the
number of lines preselected by that IXC's customers.

Effects:

(L) The plan is not applicable to LECS with less than
100% equal access.

(2) The plan may be mocre administratively efficient.

{(3) The plan does not account for Feature Groupes A and
B related NTS costs in the allocation mechanism.

(4) There appears to be no correlation between
presubscription and customer usage. Customers can
use 10XXX and the revenues would go to the alternate
carrlier while the NTS charges would be allocated to
the presubscribed carrier. bt

(%) The plan would tend to advantage larger IXCs betause
greater amounts of traffic can be c¢arried over
larger trunk groups. This will tend to lower the
per-minute access costs.

GTE-Fla.: This plan eliminates the BHMOC by shifting recovery
of those revenues to the CCL charge and other LEC
services. GTE-Flocrida also advocates discounted
access charges for large customers at the interstate
level although no intrastate offering has been
proposed yet. :

Effects:

(v when LECS go to company-specific rates, those
cucrently rteceiving subsidies will have CCL rates
significantly higher than today.
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GTE-Florida (continued):

(2) End-user billing disrupts the telarionship between
the IXC and its customers.

(1) The plan eliminates the administrative burden of the
BHMOC . P .

(1) IXCs would have to know which LEC's customers were
due a discount if NTS rates were de-averaged.

(s) End-user billing may disrupt the relationship
hetween the [XC and its customers.

(8) The LECa would incur additiognal expense to bill end

) users.

MCI: The originating and terminating CCL-type recavery
mechanism should be wmaintained in the short run.
Long-~run NTS costs should be recoverced from
end-users on a flat-rate basis. The BHMOC should be
eliminated. Reductions should be on a
cent-per-minute basis to help preserve the status
quo of competition,

Effects:

(1) Flat rate plans recover the same amount regardless
of the individual customers’' usage.

(2) The plan eliminates the administcative burden of
BHMOC .

(3) Implementation of an end-user subscriber line chacge
will reduce costs to IXCs.

(4) Implementation of a formula Ffor cents-per-minute

Microtel:

reductions would add to administrative costs.,

Eliminate the 8HMOC and/or allow I[XCs to disconnect
unneeded circuits from the network during seasons of
low use. Also, 'do not increasa the CCL or special
access cates significantly at this time.

Effects:

(1
)

Quiney:

Elimination of the BHMOC will reduce administrative
costs,

Elimination of the BHMOC without increasing other

acces3 rates for LECs may cause an increase in rates
for other LEC services.

Retain the CCL charge and the BHMOC. In addition,
Quincy advocates a subscriber line charge in
combination with a ULAS concept. Under the ULAS
concept, all NTS costs would be recovered as a flat
rate from IXCs based on an IXC's total interexchange
transmission capacity. Quincy's version of the ULAS
plan would apply the BHMOC rate to special access
circuits in addition to switched capacity. Quincy
also advocates a high-cost fund.

Effects:

(1

(2)
(1)

If rates are too far from the statewide average, the
*small niche~ IXCs may be discouraged £rom antering
a LEC's area.

The high-cost fund is conceptually similar to the
current access subsidies.

ULAS may be as difficult to administer as the
curcent BHMOC,

o e SR e i A S, o i LA
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5. Bell: Southern Bell proposed two plans:

(L) Retain the CCL charge but set it at a market-based
level! and eliminate the BHMOC. Other underpriced
sarvices should be increased to rvecover the lost
BHMOC and CCL charqges. ’

(2) Same as #lL except increases to other services are

H phased-in over a set time period.

! Effects:

j (1) Originating CCL charge is not collected from WATS.
Thus, ceducing CCL charge of the BHMOC mitigates the
potential losses to LECs. .

{2) Market based CCL charge may not recover necessacy
costs, requiring increases in rates for other
services, .

United: This plan would eliminate the BHMOC, increase rates
to special access, basic local service, local usage
- and ancillarcy sarvices (to maintain revenue
neutrality) and implement structural changes to the
CCL by applying terminating CCL to 800 service and
eliminating CCL on originating access,

Effects:

(1) LECs that originate more calls than they terminate
would be disadvantaged.

(2) Bypass conditions in most LEC territories would not
warrant a zero CCL rcate.,

(3) There may be rate shocks to particular types of
services if the BHMOC revenues are recovered £from
the CCL charge.

{(5) Elimination of the BHMOC will ease an administrative

burden.

STAFF: Maintain the status quo. Retain the CCL and BHMOC
rate elements. Reduce access charges through the
BHMOC rate element as individual company

circumstances permit. ;

costs. -

(2) The BHMOC charge i3 difficult to administer,

(3) Little if any costs are incurred to retain current
structure.

(4) Charges, if they create artificially high rates, may
induce [XCs to misreport intrastate access usage.

(5) The B8HMOC charge Is unique to Florida, BHMOC bills

|
l
!
Effects: i
}
(1) Usage-derived revenue is not directly related tg NTS . :
are difficult to reconcile. A
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SEFORE THE PLORIDA PUBLIC SEAVICE COMMISSION

DOCKET NO. 820537-TP

in te: Intrastate talephone access )
chatges foc toll use of local exchange )
servicas. , ;
in ce: Inveatigation iato NTS coat ) DOCKET NO. 860984-TF
tecovery. ) ORDER NO. 17053
) ISSUED: 1-2-87

The following Commissioners participated in tha disposition

of this matter:

JOHN R. MARKS, I1I, Chalrman

GERALD L. GUNTER

JOHN T. HERNDOM

KATIE NICHOLS *
MICHAEL McK. WILSON

NOTICE OF PROPOSED AGENCY ACTION
ORDEft REDUCING ACCESS CHARGES

BY THE COMMISSION:
Public Service

Motice i3 heraby given by the Plocida
liminary in natura

Commission that the action discussed herein is pre
arson whose lintereats arse adversely

and will become final unless a p
affected tiles a petition for formal proceeding pursuant to Rule
28-22.29, Plorida Adminiatrative Code.

By Order No. 12765 tha Commission established its plan for
implementing access chargas for use of the local exchange companies’

(LECs) local networks by interexchange carriers (IXCs). That

portion of the plan which is relevant to the actions we propose
herein is directed towacd the racovery by the LECs of non-traffic
sansitive (NTS) costs. —our original NTS cost recovary plan had two
primary goals. First, we dasired to combat the uneconomic bypass at
the LECs' local natwocks by IXCs and large, high-volume and-users.

Second, we decided to maintain as much contribution from access
charges toward NTS cost recovary as the intaerazchange market would
baar. To asccomplish these goals, we adopted a plan which provided
that the originating carrier common line (ccL) charge would be
restructured as a tapered miputes-of-use (MOU) charge which would
decline as total MOU increase. Further, the tapered originating CCL
charga would be billed directly to the and-user. A tapered CCL
charge inaures that tha NTS costs are ~daloaded” from access charges
tor apecific medium and large customers while malntaining a highet
level of coatribution from low usage customecs. In addition,

billing of the originating CCL charge directly to end-users would
€ the Southarn States, Inc. (ATT-C)

insura that AT&T Communications o

did not receive a competitive advantage from the MOU tapers due to
its *lions-share® ot the total access minutes ralative to the other
1%¥Cs. Once set, the access charge tates would ba adjusted only
because of market forces and would not be reset based on an
interstate/intrastate allacation of NTS costs or by a tate of return
process.

wWhen we initially established our access charge plan, we
recognized that the LECs wara not then technically capable of
matching specific end-users with their originating rraffic. Such
technical capability would be available only when technical equal
access wWas universally available within an equal access exchange
area (EAEA). Therefare, direct billing of a tapered originating CCL
charge to end-users was delayed until equal access iz available
EAEA-wida. Until such time, we decided that the existing flat-rate

CcCl, chacge billed to the IXCs woula be ratained.

APPENDIX EXHIBIT "B"

FPSC
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During 1983/84, when we were initially establishing our
intrastate access charge structure, the F.C.C. was implementing its
interstate access charge structure. The F.C.C.'s soclution for NTS
recovery is a flat-rate subacriber line charge (SLC) applied to all
local exchange subscribars regardless of toll usage. At that time
intex- and intrastate toll and access charge rates were
substantially the same. While facilities bypass by large end-users
was perceived as a potential threat, there was no evidence that
bypass was an immediate problem. further, because of the basic
similarity between inter- and intrastate access and toll rates,
arbitrage of interstate sarvicas through misreporting of
jurisdictional traffic was not a problem. .

Three years later, osur plan for the recovery of NTS costs is
still not technically possible and our accass charge rates have
remained basically unchanged. In the meantime, the F.C.C.'s access
charge plan has progressed with ever increasing levels of the SLC
coupled with corresponding decreases in interstate access and toll
rates. This disparity between inter- and intrastate rates in
conjunction with increasing interest and activity on the part of
large end-users concerning facilities bypass alternatives haz been
the driving force behind the outcry from the IXCs and the LECs that
our intrastate access rates are too high and must be “deloaded®
immediately in order to avoid uneconomic bypass and acbitrage.

. A comparison of our current originating intrastate CCL rates
- shows that they are 2.2 cents and .37 canti higher per minuts than
~“ interstate rates in the day and evening periods, respectively. OQur

terminating CCL rate is .91 cents higher per minute than the
interstate terminating CCL rate. Our current originating CCL rate
in the night/weekend period is .94 c=nts lower per minute than the
interstate CCL rate. If the busy hour minute of capacity charge
(BHMOC) is converted to a per minute charge and combined with our
CCL charge, our intrastate day rates are 5.9 cents per minute higher
than the interstate day rates. This wide disparity is strongly
related to the fact that there is no BHMOC rate element in the
interstate access charge rate structure. In addition, a further
reduction in intarstate access charges is expected in esarly 1987 and
further reductions are anticipated,. This will only serve to
aggravate tha problems stemming €rom the existing interstate/
intrastate accass charge rate dispacity.

While the . access rate disparity has {increased bypass
pressures, it has also contributed substantially to the disparity
between inter- and intrastate MTS and WATS rates (including the
OUTWATS and 800 Service). As recently as July 1983 our intrastate
MTS rates were at or below interstate lavels for all mileage bands.
tWhile our current MTS rates are lower by as much a3 12 cents per
minute than ATT~C's interstate MTS rates in the shorter mileage
bands, our intrastate rates are as much az 131 cents per minute
higher in the longer mileage bands. A comparison of our intrastate
WATS rates with ATT-C's interstate WATS rates reveals that our
intrastate rates are higher than interstate rates for all but the
highest usage level rate,

The disparity between {inter- and Intrastate rates alone
indicates that there 1s a problem with our rate levels that will
ultimataly encourage bypass and arbitrage. However, an analysis of
the limited data available to us produces no conclusive results
regarding the lavel of bypass. wWhile the dat: suggests that theca
is not a large amount of bypass currently in existence, we believe
that the potential threat of bypass is looming ever larger. We also
beliave that the lack of current widespread bypass is in large part .
attributable to this Commission's often expressed commitment to
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eatablish an appropriate leval of NTS cost racovery from sach class
of toll customer. Consistent with this we have continually
cautioned medium and lacrge users to exercise restraint in
conaidering a dacision to bypass on the basia that our plan, when
implemented, could ultimately render a decision to bypass unecaonomic.

It ia clear to us that tha increasing disparity between the
intar- and intrastate rates and the commensurate growth in bypass
pressures is a problem that cannot be ignored despits the current
lack of widespresad bypass. We nota that we currently have a
proceeding in progress that is intended to be a completa examination
of the iasues regarding NTS cost recovery including the appropriate
amount of NTS costs to be recovered from toll and access rates, and
the appropriate mechanismas with which to recover NTS costs. We are
detarmined to proceed with tha NTS cost recovery proceadings as they
are currently scheduled. However, in order to reduce bypass
pressures during the pendancy of our NTS procaeding, we find it
appropriate to require the LECs to reduca intrastata CCL charges
effectiva February 1, 1987. Tha new CCL rats shall be:

Day . Evaning Hight/Weekend
Originacting CCL $0.0304 $0.0198 $ 0.0122
Tarminating CCL 0.0382 0.0382 0.0382

We recognize that any reduction in existing access charge
ratas may result in net revenus losses to the LECs. Each of the
LECs, excapt Southern Ball, stated at the agenda conferance at which
ws considared the matters before us that, whila they agreed that
access charges should be reduced, they did not belisve that the
reductions should be attempted without also simultaneously
implementing a corresponding mechanism to produce an offsetting
revenue increase. Thae nine small LECs stated that any access charge
reduction should be mada only on a revenua neutral basis.

. While the revenue effects of reducing accass charges are of
great concern to us, we do not intend at this time to make any
specific decisions regarding the recovery of any lost access charge
ravenues. We believa that, in addition to local rates, each LEC has
various additional sources of revenues availabla to it which may be
used to partially or totally offset amy lost access charge
revenues. As only one example, we note that the Tax Refo.m Act of
1986 will result in a tax expense savings for each LEC. This
savings may offset the access revenue reduction and, if the tax
savings is sufficient, a LEC could reduce its access charges as we
have diracted herein and still suffer no net revenue loss.

We reiterate that we are expressly declining to make any
provision in this order Eor any generic mechanisms to offset any
access ravenue losses. We believe that the affected LECs will be
better sarved if wa determine on a case-by-case basis whether any
offsatting revenue sources are needed for each specific LEC and if
s0, the appropriate means of securing those additional revenues. To
that end, if any LEC protests our proposed reductions in access
charges, such protest shall not affect nor serve as a stay of the
implementation of the reduced access charge rates Dby those LECs
which do not protest the access charge raductions. For those LECs
which protest the access chacge reductions, we will determine from
the nature of the protests whethar the issues raised by the
pcotestants may appropriately be treated generically in one

. proceeding or whether company-specific proceedings would be more
- appropriate.

et e it & St B T i ™ RS
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As discussed previously, our proposed actions are directed iy

towards reducing the inter- and intrastate access and toll rate
diasparity and the associated bypass pressures. Therefore, in
addition to reducing access charges as set forth above, we also find
it appropriate to require ATT-C to reduce its MTS., OUTWATS and 800
Bervice rates. The reductions should be spread proportionately
batween each of the services according to the revenue currently
generated by each service. This i3 the same methodology which was
previously utilized in the szettlement agreement reached between the
Public Counsel and ATT-C as approved by Order No. 16070. The total
amount of the reductjon in MTS, OUTWATS and 800 Service rates will
be based on the total amount of the reduction in access charges
which ara actually implemented by the LEC’s pursuant to this Ocder.

With respect to ATT-C's intrastate MIS rates, we note that
the rates for the first three mileage bands are currently below
ATT-C*'s current interstate rates for the equivalent mileage bands.
Reducing theses rates would only further aggravate the rate disparity
problems which we are attempting to mitigate by our actions in this
Order. Therefors, we [ind it appropriate that ATT-C‘'s MTS rates in
the First three mileage bands shall remain unchanged and that the
MTS rate reductions be made across-the-board for each of the mileage
bands above the first thres. With respect to the reductions in
ATT-C's WATS rates, the actual rate reductions shall he spread
_eavenly across-the-board for each usage band.

It is a basic tenet of economics that, when the price of a - .
good or service declines, consumers will purchase greater quantities
of such good or service. This phenomenon is known as stimulation.
Becausa we have proposed a substantial reduction in MIS and WATS in
conjunction with the proposed decrease in access rates, wa balieve
that there will be a significant increass in toll volume due to
stimulation. In order to flow through the full benefits of the
access reductions to end-users and to avoid any revenue windfalls to
ATT-C as a result of the access reductions, we believe that the
reduced MTS and WATS rates should reflect the effect of
stimulation. Therefore, we find it appropriata to require ATT-C to
recognize and account for stimulation in its calculations of the
actual reduced rates for MTS and WATS. The effective date for the
tequired reductions Iin MTS and WATS cates shall be February 1, 1987,
consistent with the effective date of proposed reductions in access
charges.

Reducing ATT-C‘s MTS and WATS rates will help insure that the
benefits of the access charge rate raductions are flowed through to
the and-use customers. It is these customers, particularly the
high-volume wusers, who are the principal bypass candidates.
Further, the reduction in ATT-C's MTS and WATS cates will avoid any
windfall to ATT-C through ATT-C's reduced access charge expense.
While we are requiring ATT-C to reduce its MTS and WATS rates, we do
not find it necessary to require any of the other IXCs to reduce
‘their rates., Based on the information provided to us by ATT-C,
ATT-C will realize 92.4% of the total industry access charge expense
savings resulting from the access cate reductions. Since ATT-C's
tates are the competitive standard for the industry and because
ATT-C receives far and away the largest access charge savings, we
beliave that the remaining IXCa will follow ATT-C's rate reductions
in ocrder to remain competitive.

8y Ordwr No., 16180 the Commission established maximum and
minimum rate lavels for ATT-C's MTS and WATS secvices. The maximum
or “cap” was set at the existing MTS and WATS rate levels in effect
of April 30, 1986. The purpose faor setting the rate caps at
ome levels wax to insure that under conditions existing at that
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time no ratapayers could be made worss off through increased toll
charges without ATT-C providing full cost justification for any
increases abova tha then existing rates,

AN e T e L

]

At tha time we aestablished the rata cap3 wa did oot
contenmplats a raduction in acceas chargas aof the magnitude which we
have proposed by this Order. As previously discussed, the acces3
ravenua lossas that may be experienced by the LECS as a result of
implementing our proposed access rate reductions must be recovered
from some other sourca. One of tha likaly sources is basic local
rates. Whila it iz clear that toll customers will benefit from the
MTS and WATS reductions, this benefit may well coms at tha expansa
of local ratepayers. Furthar, Lf the caps were left at their
currant levels, we (forases 2 sjtuation where the local ratepayers
must ahoulder the burden of replacing lost access revenues and at a
latar time be 3subject to an increase in toll rates from ATT-C
without any cost justificacion for such an increase.

PR RGN

in order to prevent such 2 situation, wa find it appropriate
to reduce tha rate cap on ATT-C's MTS and WATS rates in the same
manner as we have done for actual rates themselves. The new caps
shall be bhased on the actual amount of access charge savings
generatad by the LECs' implementation of the accass caductions
previously discussed, Howaver, we also find it appropriate that the
calculation of the maximum rate levels shall be dona without regazd

§ to the revenue effects of an {ncreased calling volume which

i S ordinarily occurs from stimulation of customer demand due to a
daecruase in toll rates. This will protect ATT-C's rate caps from
dny adversa aeffects which could result from less than projected —
atimulation lavels. Tha affective date of the change in rate caps
shall be February 1, 1987, consisteat with the othar rate reductiosas
proposed herein.

Based on the foregoing, it is

ORDERED by the Florida Public Sarvice Commission that each of
the local exchange companies shall reduce their originating and
tarminating carrier common line charges to the levals set tocth in
the body of this Order, effective Februacy 1, 1987. It is further

ORDERED that any protest by a particular LEC of the proposed
reduction in access charges will not affect this Order becoming
affective for the remaining LECs who do not protast. It is further

N ORDERED that AT4T Communications of the Southern States, Inc.
o shall reduce its MTS and WATS rates in the mannar and in the amount
sat forth in this Order effective February 1, 1987. It is furthec

ORDERED that ATT-C's maximum rate levels as established by
Order No. 16180 are hereby reduced a3 sat forth in the body of this
Order.

By ORDER of the Florida public Serviece Commission, this _2nd
day of JANUIARY ., 1987.

EVE TRIQQ{(JQ, Director
Division of Records and Reporting
(SEAL)

™




o
F.sC CITE as 87 FPSC 1:84

ORDER NO, 17053
DOCKETS NOS. 820%537-TP AND 860984-TP
Page Six

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is cequired by Section
120.39(4), Florida Statutes (1985), to notify parties of any
administrative hearing or judicial review of Commission orders that
may be available, as well as the procedures and time limits that
apply to such further proceedings. Thiz notice should not be
construed as an endorsement by the Florida Public Service Commission
of any request nor should it be construed azs an indication that such
request will be granted.

Tha action proposed herein is preliminary in nature and will
not become effective or final, except as provided by Rule 25-22,29,
Florida Administrative Code. Any person whose substantial interests
are affected by the action proposed by this order may file a
petition for a formal proceeding, as provided by Rule 25-22.29(4).
Florida Administrative Code, in the form provided by Rule
25-22.36(7)(a) and (f), Florida Administrative Coda. This petition
must be received by the Director, Division of Records and Reporting
at his office at 101 East Gaines Street, Tallahassee, Florida .
32399-0870, by the close of business on January 23, 1987. In the
absence of such a petition, this order shall become effective
January 24, 1986, as provided by Rule 25-22.29(6), Florida
Administrative Code, and as reflected in a subsequent order.

Any objection or protest tiled 'in this docket before the
o issuance date of this order is considered abandoned unless it _ .

satisfies the foregoing conditions and is renewed within the
specified protest period.

* 1f this order becomes final and effaective on January 24,
1987, any party adversely affected may request judicial review by
the Florida Supreme Court by the filing of a notice of appeal with
the Director, Division of Records and Reporting and the filing of a
copy of the notice and filing fee with the Supreme Court. This
tiling must be completed within 30 days of the effective date of
this order, pursuant to Rule 9.110, Florida Rules of Appellate
Procedure. The notice of appeal must be in the form specified in
Rule 9.900(a), Florida Rulex of Appellate Procedure.




