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INTRODUCTORY STATEMENT 

This appeal involves a windfall created by circumstances changed over time, and a single 

company's effort to frustrate the orderly regulation of an entire industry in order to retain that 

windfall. For the reasons set forth below, this appeal is not well taken. The order on appeal 

should be affirmed. 

The Florida Public Service Commission (the "Commission") is responsible for regulating 

the provision of telecommunications services in Florida. The Commission's ultimate benchmark 

is a public interest standard which requires ensuring reliable service at affordable rates, and 

promoting the development of additional products and services as technology progresses. See 

a # 364.01, FLA. STAT. (1995). This is an incredibly complex task but one to which the 

Commission is uniquely suited by virtue of its regulatory and telecommunications expertise and 

its public interest mandate. 

The appellant, McCaw Communications of Florida, Inc. (" McCaw 'I), bears no 

resemblance to the Commission. McCaw has no public interest mandate; the rates it charges 

its customers are not regulated and its motivation is its own profit. McCaw has no expertise in 

regulating an entire industry and balancing the competing interests within that industry; it is but 

one player in a small segment of that industry. Nevertheless, McCaw would have this Court 

circumvent the Commission's continuing regulation of the telecommunications industry -- an 

industry which evolves with amazing rapidity -- by limiting the Commission's ability to deal 

with changing circumstances. McCaw would have this Court substitute McCaw's preferred 

regulation, which in this instance consists of a 1980s surrogate regulatory scheme applied in a 
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1990s environment, not because it would benefit consumers or enhance innovation but simply 

because it is more profitable for McCaw, 

As set forth below, this is inappropriate, The regulatory scheme created by the Florida 

Legislature is intended to benefit the citizens of the State of Florida, and the Commission is 

designated as the arbiter of how the public's interest is best served. For this reason the judiciary 

defer to the Commission's expertise. BellSouth Telecommunications, Inc. ("BellSouth") 

respectfully submits that this is a classic situation for the exercise of that judicial deference, and 

asks that the order on appeal be affirmed. 

STATEMENT OF THE CASE AND FACTS 

McCaw's statement of the case and facts are unduly colored by argument. BellSouth 

hereby submits its own. 

Statement of the Case. The Commission initiated Docket 940235-TL in order to 

investigate and determine, on a generic basis, the appropriate rates, terms and conditions for 

interconnection by cellular and other wireless carriers with the networks of local exchange 

carriers. Among the issues to be addressed was whether the then current formula for mobile 

service provider usage charges was still appropriate or whether it should be revised or 

abandoned.' R. 1. See Order PSC-95-1247-FOF-TL at 4 (hereinafter "Order" or the "Order 

on appeal 'I). 

'The Commission had previously declined to address these issues in another docket, number 
930915-TL, because only one industry player, BellSouth, was a party to that docket. The 
Commission deferred to a generic investigation in which all interested parties could be heard and 
considered, and that was the basis for commencing docket 940235-TL. 

2References to the Record on Appeal will be designated "R. [page number] " .  
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The participants in the docket were BellSouth Mobility, Inc., the Florida Mobile 

Communications Association, Inc., the Florida Public Telecommunications Association, Inc., 

GTE Florida Incorporated, GTE Mobilnet Incorporated, appellant McCaw, BellSouth, United 

Telephone Company of Florida, ALLTEL of Florida, Inc, , the Office of the Public Counsel, and 

the Commission's Staff. Order at 1-2. BellSouth's petition for leave to intervene, R.8-9, was 

granted by the Commission on May 5,  1994. R.20-21. 

All parties (except Staff and Public Counsel) submitted prefiled testimony, both direct 

and rebuttal, and exhibits. Extensive prehearing discovery was conducted, including written 

interrogatories and depositions, and much of the discovery and deposition testimony was 

submitted to the Commission in the form of exhibits. Hearing Exhibits 1-3K3 A hearing was 

held on March 27 and 28, 1995, at which all parties had an opportunity to present direct 

testimony and conduct cross examination. Tr. Vol. 1-4, pp. 1-579.4 The parties submitted 

post-hearing briefs on April 28, 1995. R.546-771. On August 15, 1995, at the Commission's 

request, R.841-44, the parties submitted supplemental briefs on the effect of the recent 

legislative amendments to Florida Statutes Chapter 364, and on August 24, 1995, several parties 

filed answer or reply briefs on the same issue. R.849-995. 

The docket culminated on October 11,  1995, in Order PSC-95-1247-FOF-TL, which is 

the Order on appeal here. R.996-1037. McCaw claims to have filed its notice of appeal from 

3Exhibits are maintained in the Record in the order they were admitted. They have not 
been assigned Record page numbers. 

4The hearing transcript in the Record on Appeal retains the numbering provided by the 
court reporter rather than separately assigned Record page numbers. References to hearing 
transcript pages will be designated "Tr. [page] I' , as opposed to other Record references, which 
are cited "R. [page] 'I or "Hearing Exhibit - 'I. 
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this Order on November 13, 1995. R.1038-1043. 

Statement of Facts. Local Exchange Companies ('I ,ECs") such as BellSouth provide 

local "landline" telephone service to consumers, Mobile Service Providers ("MSPs") such as 

appellant McCaw provide "wireless" cellular telephone and paging services. In order for an 

MSP's cellular customer to communicate with a landline LEC customer, the MSP must 

"interconnect" with the LEC's landline system utilizing "switching" equipment owned and 

operated by the LEC, The central issue on appeal is the method for determining the amount of 

compensation to be paid by MSPs to LECs when they interconnect with and utilize the LEC's 

landline system. While the rates charged by MSPs to their customers are not regulated, the 

Commission does regulate the interconnection rates of LECs. 

In 1988 the Commission adopted a formula for use in determining certain MSP 

interconnection rates, Order 20475 (hereinafter the I' 1988 Order", which is appendix pages 

A.50-81 to the Initial Brief of the Appellant). As set forth in more detail below, the formula 

tied MSP interconnection usage rates to certain components of the intrastate "access charges" 

paid to the LECs by inter-exchange carriers or "IXCs" (long distance companies such as Sprint 

or AT&T). These IXC access charges have been reduced over time, resulting in a coincident 

reduction in the amounts paid by MSPs in the form of usage rates for interconnection with the 

LECs' networks. Significantly, the IXC intrastate access charges are continuing to undergo 

dramatic reductions, including massive reductions which were made by BellSouth in 1995 and 

which are expected to be made in 1996 pursuant to a prior order of the Commissi~n.~ The 

impetus for these latest reductions has nothing to do with mobile interconnection. Therefore, 

5See PSC Order PSC-94-0172-FOF-TL, dated February 11, 1994. 
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continued blind adherence to IXC access charges in setting MSP rates would result in a windfall 

reduction of McCaw 's costs of MSP interconnection. 

In the Order on appeal, the Commission severed the link between MSP interconnection 

usage rates and the charges paid by IXCs for intrastate long distance access, thereby preventing 

McCaw from riding the coattails of the prospective IXC access charge reductions and realizing 

its windfall. That is why McCaw has filed this appeal.6 

The 1988 Order 

Cellular telephone service was not available anywhere in Florida until 1984, Hearing 

Exhibit 1, and there was no procedure in place to regulate mobile interconnection charges. 

From 1984 until 1988, MSPs interconnected with LEC networks first under rates negotiated 

between LECs and MSPs and later under tariffs which were approved by the Commission on 

an "experimental" bask7 

On June 30, 1987 the Commission opened docket 870675-TL to specifically address the 

services to be offered and the rates to be charged for MSP interconnection. 1988 Order at 4. 

That docket culminated in Order 20475, issued December 20, 1988; the Commission's first 

%terestingly, McCaw never once disputes that the Commission has the authority to set MSP 
interconnection rates. Further, aside from asserting that current interconnection usage rates were 
above the LECs' cost levels -- which of itself does not require any modification to the rate levels 
-- McCaw made no evidentiary showing that current levels are inappropriately high. McCaw's 
argument at the administrative level focused on denying BellSouth's claims that current rates 
were too low, and the Commission declined to increase rates as BellSouth would have hoped. 
Accordingly, McCaw's complaint here is not that the current rates are too high, because it failed 
to produce any evidence to that effect, but rather that it wants to participate in upcoming IXC 
access charge reductions, to obtain windfall increases in its (McCaw's) profit margins. 

7See Order 20475 at 3-5. Order 20475 was issued in Commission docket 870675-TL on 
December 20, 1988. It is attached to the Initial Brief of the Appellant as appendix pages A.50- 
81. Order 20475 will hereinafter be referred to as the "1988 Order". 

5 



comprehensive attempt to regulate rates and services provided and to be provided in this new, 

rapidly evolving industry. 

The 1988 Order created a composite usage rate for mobile-to-land MSP interconnection 

consisting of a combination of two components, local and toll, both of which were based on the 

rates paid by IXCs for interconnection, which are known as "access charges". 1988 Order at 

17-19. IXC access charges generally have two major components, traffic-sensitive charges, 

covering costs that vary with usage, and non-traffic sensitive charges. The local component of 

the mobile interconnection formula, which was to be weighted SO%, was comprised of the 

traffic-sensitive elements of the intrastate switched access charges paid by IXCs -- local 

switching and local transport. The toll component of the formula, weighted at 20%, was 

comprised of full switched access charges, that is, both the traffic-sensitive elements and the 

non-traffic sensitive elements of IXC access charges. 1988 Order at 18-19. Importantly, the 

Commission also ordered that the parties would not have to return to the Commission each time 

IXC access charges were changed; MSP interconnection rates would fluctuate as IXC access 

charges fluctuated. 1988 Order at 12. This is the so-called "linkage" which was severed by the 

Order on appeal. 

The Commission announced several reasons for linking MSP interconnection usage rates 

to IXC access charges. The primary reasons can be categorized as follows: 

(1) Recoverv of average embedded costs - The Commission recognized that 

the LECs had to at least recover their costs, The MSPs had argued for pricing based solely on 

the LECs' mobile-specific costs, but the Commission considered instead the LECs' average 

embedded costs. 1988 Order at 11,  20. The Commission specifically disclaimed any intent to 
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rely solely on cost data, however, emphasizing that other factors are also important. 1988 Order 

at 11.8 

(2) Consistencv among like users - The Commission made the point that the 

rates and rate structure being adopted were roughly equivalent to those approved for other 

interconnectors to the LECs’ local network, e.g . commercial payphone companies and shared 

tenant service providers. 1988 Order at 18. 

(3) Ease and efficiency - The Commission relied heavily on the fact that access 

charges were already in place and, therefore, were an easy surrogate; much easier than setting 

separate MSP interconnection rates via a contested tariff process. 1988 Order at 18. 

CHANGED CIRCUMSTANCES 1989 - 1995 

The telecommunications industry is characterized by the rapidity with which it evolves. 

With respect to mobile telecommunication, for example, it was not until 1984 that cellular 

service was first introduced, yet by 1991 cellular service was offered in every one of Florida’s 

18 metropolitan statistical areas and 11 rural service areas, By 1995 there were two facilities- 

based carriers offering cellular service in each of these markets, Hearing Exhibit 1.  This rapid 

evolution -- and the attendant changes in the relationship between the industry’s players -- 

requires a high level of cooperation among the Commission and the various industry participants, 

During the time following the 1988 Order a number of circumstances changed, altering 

the interplay between LECs and MSPs and, particularly, the impact of the formula set forth in 

‘See e.g. 5364.065, Fla. Stat. with respect to the kinds of factors involved in rate setting. 
This is important because McCaw’s brief refers only to a desire to reduce interconnection rates 
to the level of the LEC’s costs, as though that were an entitlement, and completely ignores all 
of the other factors. 
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the 1988 Order. The following is a summary listing of the evidence in this respect, and its 

impact on matters of legitimate concern to the Commission. 

IXC Access Charge Reductions 

As stated, the 1988 Order tied MSP interconnection rates to the access charges paid by 

IXCs, and the Commission contemplated that the MSP interconnection rates would fluctuate as 

the IXC access charges fluctuated. Since 1988, however, access charges have fallen 

dramatically. Furthermore, these have not always been gradual reductions or reductions due to 

technological or business efficiencies. In 1994, for example, the Commission approved a 

settlement between the Office of the Public Counsel and BellSouth that requires total rate 

reductions of $765 million for the years 1994 through 1997. See Order PSC-94-0172-FOF-TL. 

This has caused and will continue to cause a substantial reduction in the access charges paid by 

IXCs which, because of the formula linking MSP interconnection and access charges, also 

caused (and will continue to cause) MSP interconnection usage rates to decrease dramatically. 

These access charge reductions will continue at least into 1996. 

Furthermore, there has been a concerted effort to eliminate the discrepancy between 

interstate access charges, set by the FCC, and intrastate access charges, set by the Commission. 

This has now also been codified in the 1995 revisions to Florida Statutes Chapter 364, which 

require intrastate IXC access charges to be reduced to 1994 interstate levels. There are a 

number of diverse factors involved in this regulatory mandate, but none of them involve mobile 

interconnection. 

The "ratcheting " effect of the prospective access charge reductions impacts LECs and 

MSPs in a number of respects, all of which are of legitimate concern to the Commission and all 
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of which were taken into account by the Commission in entering the Order on appeal. 

(i) Reduction in LEC revenues and in MSP costs - The Commission obviously has a 

legitimate interest in ensuring that LEC revenues are not reduced to a level which, in the 

Commission's opinion, is inconsistent with the public interest in ensuring the provision of 

telecommunications services by commercially viable companies. This is particularly so where, 

as with BellSouth, the telecommunications provider at issue has a "carrier of last resort" 

obligation to guarantee service to all who want it. 

In the hearing below the Commission was presented with specific evidence as to 

BellSouth's costs for mobile-to-landline usage. Tr.483 and Hearing Exhibit 26. Furthermore, 

BellSouth witness Nancy Sims testified as to a "depooling arrangement" under which LECs 

originating MSP traffic must pay other LECs to terminate that traffic on the other LECs' 

networks, often at rates higher than are paid by the MSP in the first instance, i.e. it costs the 

LEC more to transport and terminate the traffic than it receives from the MSPq9 Ms. Sims also 

specifically testified that because the formula in the 1988 Order arbitrarily chooses "traffic 

sensitive" access charge elements as the elements on which MSP interconnection rates will be 

based, if access charge reductions continue to be passed through to MSP interconnection rates 

LEG' revenues will be reduced below their cost of providing MSP interconnection on a LATA- 

wide basis. Tr.430. 

The converse of this problem, of course, is that as access charge reductions have flowed 

through to reduce the LECs' mobile interconnection revenues, the MSPs' costs of providing their 

9No witness disputed this claim. McCaw's witness Maass did suggest other alternatives to 
deal with the problem, besides severing the linkage between access charges and MSP 
interconnection rates, such as a surcharge or additive to the inter-company rate. Tr.525-26. 
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service have been concomitantly reduced. The evidence adduced at the hearing was that as a 

result of these reductions over the past seven years, current MSP interconnection rates -- the 

rates frozen at current levels by the Commission's decision to sever the linkage with access 

charges in the Order on appeal -- are now reasonable and fair to both the LECs and the MSPs. 

Mr. William Cabrera of the Florida Mobile Communications Association, testified as follows: 

Q: Are the current rate terms and conditions for type 1 and 2A 
interconnection appropriate? 

A: Yes, for the most part those rates appear to be fair and reasonable, both 
to mobile carriers [MSPs such as appellant McCaw] and to the LECs 
[such as BellSouth] . . . 

Tr.162. Indeed, McCaw's witnesses, Mr. Kurt Maass and Mr. John Giannella, asserted only 

that current interconnection charges were sufficient to cover LEC's costs and provide a markup. 

They presented no evidence that current mobile interconnection rates were too high, beyond 

assertions that current rate levels were above the LEG' cost levels, or that McCaw had some 

objectively discernable need for interconnection charges to be reduced from current levels. lo 

The Commission was also able to consider whether, during the seven years since the 

1988 Order linked mobile interconnection rates to access charges, Florida consumers had 

benefitted from the flow-through of access charge reductions to mobile interconnection charges. 

The evidence showed that they had not, BellSouth's charges for mobile interconnection have 

been reduced by at least 42% since 1989. Tr.66, The MSPs, however, have not passed these 

savings along to the Florida consumer. In Miami, for example, a market served by appellant 

'OMcCaw apparently views the windfall opportunity to participate in switched access charge 
reductions as a "fundamental benefit", Tr.527-28, but is never able to explain how or why 
McCaw should have an entitlement to participate in IXC rate reductions which have nothing to 
do with wireless service. 
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McCaw, consumer rates have come down only 17 % from 1985 levels. Tr. 1 1 1-12. The 

Commission had this evidence before it in deciding whether MSPs should continue to receive 

a windfall benefit by passing through IXC access charge reductions via the linkage with mobile 

interconnection rates. 

(ii) Discrepancies between MSP rates and the rates charged to other kinds of local service 

providers - A primary difference between mobile interconnection and inter-exchange switched 

access (i.e. access to LEC networks by long distance IXCs like AT&T or Sprint) is that most 

mobile interconnection is primarily local and intra-LATA while most switched access is inter- 

LATA. Wireless service can be viewed as a substitute for local service whereas IXC switched 

access is a supplement to local service. Tr.276. Therefore, there is no basis to contend that 

mobile interconnection rates equal IXC switched access rates because they are not the same 

thing. The linkage of IXC access charges and mobile interconnection rates in the 1988 Order 

was no more than a surrogate, and the issue here is the Commission's decision to no longer 

require blind adherence to IXC access charges as a surrogate for mobile interconnection rates, 

and to instead set static rates at the current level and encourage negotiationi2 

The Commission was cognizant of the difference between mobile interconnection and 

IXC switched access, and the fact that MSPs were more analogous to other providers of 

primarily local service than they were to IXCs, when it issued the 1988 Order. The 1988 Order 

"AS noted in Order 18598, cited by McCaw, it was the Commission's intent in directing 
access charge reductions that the reductions flow through to the consumer. See Order 18598 
at 87 FPSC 12:454, 

I2McCaw witness Maass acknowledged that there were differences between wireless access 
and IXC switched access, though he contended that IXC switched access charges were still a 
good "surrogate" for mobile interconnection charges, Tr .524-25. 
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specifically noted that the MSP interconnection formula adopted would yield the rough 

equivalent of the rates charged to other providers of local service: 

These rates and rate structure are roughly equivalent to those we have approved 
for other interconnectors to the local network, i.e. PATS [pay telephone 
companies] and STS [shared tenant service] providers. l3 

1988 Order at 11, 18. This factor -- consistency in rates, terms and conditions for similar 

interconnection services -- is even more important now as the industry evolves, because it is 

becoming increasingly difficult to distinguish between local and toll traffic. Tr. 342. In the 

hearing below, however, the Commission heard specific evidence that because of the dramatic 

IXC access charge reductions, and the flow-through of those reductions to MSP interconnection 

rates, MSP interconnection rates are now well below the rates charged for interconnection to 

other providers of local service such as pay phone companies and shared tenant service 

providers. Tr .489-90. l4 

The 1988 Order has proven to be a disincentive 
to negotiations among LECs and MSPs 

The mobile telecommunications industry is dynamic; growing and evolving with startling 

speed. Tr.421-22. The interconnection needs of this industry change constantly with the types 

of service offered, the types of technology employed, and the geographic scope of service areas. 

- Id. Furthermore, the emerging Personal Communications Services market will likely require 

13Shared tenant service is a tariffed arrangement in which, e.g., an apartment building owner 
will provide local service to his tenants. 

141ndeed, because of the 80:20 weighting given the "local" and "toll" components of the 
composite usage rate, MSP interconnection rates also remain lower than even the IXC access 
charges on which they were based. In the future, all interconnection rates may move to the 
same levels, but that movement has been thwarted by the weighting schedule and linkage 
previously adopted by the Commission. 
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additional, unique mobile interconnection arrangements. Id. All of this requires a substantial 

level of flexibility and cooperation among the various industry players, in order to efficiently 

deal with the change wrought by the industry’s evolution. Id. With respect to mobile 

interconnection, however, the interplay between the 1988 formula’s linkage to IXC access 

charges and the mandated reduction in those charges has proven to impair flexibility and 

cooperation. 

All parties agree that it is a good thing for LECs and MSPs to resolve their issues by 

negotiation See e.g. Tr.97, 141 (Maass - McCaw); Tr.421-22 (Sims - BellSouth); Tr.547-48 

(Bailey - GTE). Among the benefits of negotiation are: 

(1) 

(2) customized interconnection arrangements; 

(3) administrative ease; 

(4) 

(5 )  tailored service arrangements. 

more rapid availability of new services; 

potential combinations of the multiple technologies used by MSPs; and 

Tr.269-70, The linkage to access charges, however, proved to be a disincentive for MSPs to 

negotiate with the LECs because the status quo guaranteed them a prospective windfall rate 

reduction. Tr.329; Tr.487. Indeed, McCaw witness Maass admitted that McCaw had at one 

point reached a tentative agreement with BellSouth concerning changes BellSouth proposed to 

make -- including breaking the linkage between IXC access charges and mobile interconnection 

rates -- but withdrew its agreement once it found out how large BellSouth’s required access 

charge reductions would be, i.e. how large a windfall McCaw would give up by negotiating. 

Tr. 138-39. 
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The record contains testimony to the effect that negotiation between LECs and MSPs 

works -- and works well -- in other states which do not link mobile interconnection to IXC 

access charges.I5 Tr.269-70; Tr.318; Tr.427. Since the 1988 formula was implemented, 

however, McCaw witness Maass is unaware of a single instance in which McCaw negotiated an 

agreement with an LEC in Florida. Tr. 138-40. 

Problems with differing elements of the 1988 Formula 

The single factor most heavily weighted in the 1988 Order's analysis was the ease with 

which the surrogate formula could be administered: 

In our opinion, access charges should be used as the basis for setting the single 
composite rate for mobile usage because they are currently in place and thus 
should be administered easily and efficiently. 

1988 Order at 18. Currently, however, the formula is neither easy nor efficient. 

First, the 1988 Order assumes that the intrastate switched access rate structure will 

remain constant. At least one LEC, however, has eliminated a component employed in the 

formula as a discrete element in its access tariff, BellSouth no longer employs a "line 

termination charge", having combined it with the local switching access rate component. In 

1988 these were separate rate elements and they were used differently. Each individual LEC 

must find a way to accommodate this change in the access rate structure in order to continue to 

I5It should be noted the Order on appeal is by no means revolutionary. Florida's prior 
linkage of mobile interconnection rates and IXC access charges is not the norm, and by severing 
the linkage the Commission did not break new ground but merely rejoined the mainstream. 
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use the 1988 formula. This renders the 1988 formula, if not obsolete, then not nearly as easy 

and efficient a surrogate as it was when the 1988 Order was entered.16 Tr.429-30. 

This problem is compounded by the Switched Access Local Transport Restructure filing 

which was pending before the Commission at the time of the hearing below and which will make 

yet additional changes to the structure of the access charges to which mobile interconnection was 

linked in the 1988 Order. Tr.430. Moreover, given the rapidity with which the 

telecommunications environment is evolving, it is reasonable to expect additional switched access 

rate structure changes in the foreseeable future. Tr.430. 

Additionally, the composite structure employed in the 1988 formula, when coupled with 

the fact that IXC access charges have and will continue to drop dramatically, creates differing 

incentives with respect to how LECs reduce their access charges. If, for example, an LEC 

implements an access charge reduction by reducing the local switching element of its rate 

structure, the reduction will flow through 100% to the MSPs because this is an element of both 

the 20% toll portion of the formula and the 80% local portion of the formula. On the other 

hand, if an LEC reduces its carrier common line charge, that flows through only 20% because 

it is an element of the toll portion of the formula, but not the local portion. Tr,490. This 

differential incentive is an unintended result of the composite rate structure adopted in the 1988 

16McCaw notes that the Commission considered this claim in Order PSC-94-0288, attached 
to McCaw's initial brief as appendix pages A.43-49, and declined to release BellSouth from the 
1988 formula on this basis. McCaw fails to acknowledge, however, the Commission's specific 
holding that while the formula might continue to be useable in the "short run'', it could 
ultimately be rendered obsolete and, therefore, since this issue affects more than just BellSouth, 
the Commission wanted to initiate a generic investigation involving all of the players. That 
generic investigation was conducted in docket 940235-TL and led to the Order on appeal, in 
which the Commission did decide, based on the evidence presented, that continued linkage was 
inappropriate. 
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Order, and has in fact reduced the ease and efficiency that the Commission hoped to engender 

in that Order. l7 

THE ORDER ON APPEAL 

At the close of the evidence, the Commission made several determinations, all of which 

led to the ultimate decision to sever the linkage between IXC access charges and mobile 

interconnection rates, freezing those rates at current levels. l8 

First, the Commission noted that IXC intra-state access charges would continue to be 

dramatically reduced over the next few years (and in fact the 1995 revisions to Florida Statutes 

chapter 364 mandated a return to the level of 1994 inter-state IXC access levels). Order at 15. 

The Commission also noted that mobile service had grown substantially in the time since the 

1988 formula was implemented. Order at 15. The Commission determined that given the 

increased use of mobile services, the magnitude of the impact on LEC revenues would be 

undesirably large if the IXC access rate reductions continued to flow through to mobile 

interconnection rates. Order at 15, 

''See Order on appeal at 14-15, While the Commission did not believe that this had yet 
caused any major market distortions, it did not want the problem to continue until it did in fact 
become a major problem. The Commission specifically held that the upcoming major access 
charge reductions could cause "undesirably large" reductions in revenue to the LECs if the 
mobile interconnection flow-through requirement continued. 

I8It should be noted that the Order dealt with a broad array of issues in addition to the 
linkage question. For example, in addition to severing the linkage with IXC access charges the 
Commission decreased the amount which MSPs are required to pay for a specific type of 
interconnection. Indeed, the decision to sever access charges but keep the current rate structure 
could be termed a compromise between the positions espoused by the MSPs, which wanted no 
change at all, and the LECs, which wanted not only to sever the linkage but to completely 
abandon the current interconnection rate structure and negotiate from scratch, 
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Second, the Commission determined that it would be beneficial to promote negotiations 

among the industry players, stating: 

there is an important role for negotiations to address new services, rates, and 
other issues affecting network interconnection and the efficiency of those 
interconnections. 

Order at 14.19 The Commission found, however, that because of the expectation that IXC 

access charges will continue their downward trend, the 1988 formula was serving as a 

disincentive to negotiations. Why should MSPs negotiate if they know their interconnection 

rates will drop dramatically if they simply do nothing? Accordingly, the Commission 

determined that severing the link between IXC access charges and mobile interconnection rates 

would facilitate future negotiations between LECs and MSPs. Order at 15. 

Third, the Commission determined that because of the composite nature of the 1988 

formula and the mandated decrease in IXC access charges, the formula was no longer easy to 

administer -- LECs were reducing elements of the access charge differentially because under the 

formula some kinds of reductions would flow through 100% to mobile interconnection rates 

while others would flow through only 20%. The Order states: 

We believe LEC pricing decisions on switched access rates are being influenced 
by the existence of the flow-through requirement. That is, when LECs determine 
which switched access rate elements to reduce, they must consider the fact that 
some elements are flowed through to the MSP usage formula in both the local and 
the toll components, while others just to the toll component. The LECs have 
become somewhat unwilling to reduce the Local Switching and Local Transport 

"The Commission noted that it was already the Commission's established policy, and that 
of the FCC, that LECs and MSPs negotiate in good faith as to the terms and conditions of 
mobile interconnection. Order at 13. See In re Implementation of Sections 3(n) and 332 of the 
Communications Act; Regulatory Treatment of Mobile Services, 9 FCC 141 1, 7229 (March 7, 
1994). 
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rate elements to the degree they otherwise would have because of the impact of 
the flow through requirement. 

Order at 14-15. Though the Commission did not believe that this had yet caused any major 

market distortions, the Commission declined to wait until it did, and acted prospectively. 

Finally, the Commission found that current MSP interconnection rate levels -- which had 

already been reduced substantially from 1988 levels due to the linkage with access rates -- were 

satisfactory except for one specific type of interconnection (type 2B, for which the rate was 

reduced at the MSPs' request). Order at 15. The Commission specifically noted that no party 

(including McCaw) had presented evidence that the current rates were unsatisfactory except 

BellSouth, which had alleged the current rates were too low, and the Commission rejected 

BellSouth's claims. Id. 

SUMMARY OF THE ARGUMENT 

This case involves only two questions. First, was there any evidence at all on which the 

Commission could have based its conclusion that IXC intrastate access charges should no longer 

be utilized as a surrogate for mobile interconnection usage rates. Second, if the Commission's 

decision to "sever the linkage" was appropriate, has McCaw carried its burden of showing that 

the current mobile interconnection usage rates, which the Commission adopted when it severed 

the linkage with IXC access charges, are inappropriate rates. 

The record is replete with evidence justifying the Commission's abandonment of the 

surrogate formula. The Commission chose to discontinue blindly linking mobile interconnection 

usage rates to IXC access charges based on evidence that those access charges, and thus the 

mobile interconnection usage rates derived from them, were being impacted (i.e. reduced) by 
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factors which had nothing to do with mobile interconnection. There was also specific evidence 

as to IXC access charge reductions, past and future, as well as the impact those reductions have 

had and would continue to have on the LECs in the event the linkage was not severed. Further, 

there was direct testimony as well as circumstantial evidence that the existence of the linked 

formula was proving to be an impediment to negotiations among LECs and MSPs. All parties 

and the Commission agreed that negotiations are desirable and, therefore, this too justifies 

severing the linkage. Clearly the Commission could have concluded that severing the linkage 

between access charges and mobile interconnection usage rates was in the public interest, and 

this Court should defer to the Commission’s expertise rather than substituting its own view of 

the public interest for that of the Commission. 

With respect to the Commission’s decision to set mobile interconnection usage rates at 

the then current level under the 1988 formula, those rates are clothed with a presumption that 

they are just and reasonable. It is for the party challenging the propriety of the rates to show 

that they are not appropriate, and McCaw presented no evidence to this effect. Indeed, in 

addition to having specific cost data for its review, and specific testimony as to the effect that 

further rate reductions could have, the Commission heard specific testimony from a mobile 

service provider trade association -- which counsel for McCaw declined to cross-examine -- to 

the effect that current rates were perfectly appropriate and fair for both LECs and MSPs. There 

can be no question, then, that the Commission’s decision to set rates at their current levels is 

a well-founded decision. 
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ARGUMENT AND CITATION OF AUTHORITY 

In the final analysis, McCaw simply complains that the Commission did not accept 

McCaw’s view of the evidence, and its view as to what the policy of this State should be with 

respect to mobile interconnection rates. The fact is, however, that the legislature has chosen the 

Commission, not McCaw, to set policy on behalf of the State, and not even the Office of the 

Public Counsel, the citizens’ ad Zitem representative before the Commission, saw fit to appeal 

the Commission’s ruling. McCaw’s reasoning is driven not by the public good but by its own 

profit motive. Objectively viewed, the record below is more than adequate to support the 

Commission’s determination. The Court should continue its long-standing policy of deference 

to the Commission’s expertise, public interest mandate and policy-setting role. 

I. The doctrine of “administrative finality” has no application here. 
There is a record basis for the Commission’s policy determination to 
cease utilizing IXC access charges as a fluid surrogate for MSP 
interconnection rates. 

The so-called doctrine of “administrative finality” counsels that while an agency may 

always modify its orders, at some point its orders must pass from its control and become final, 

to be altered only on a showing of changed circumstances. Peoples Gas Svstems. Inc. v. 

Mason, 187 So, 2d 335 (Fla, 1966); Austin Turder Trucking. Inc. v. Hawkins, 377 So. 2d 679, 

681 (Fla, 1979), McCaw’s brief, however, grossly overstates the extent of this concept by 

attempting to extend it to an agency’s ability to change an existing policv -- the agency’s base 

theory as to how the public interest can best be served. Peoples Gas and Austin Tupler 

pertained to an agency’s ability to modify an order in a discrete case or controversy involving 

individual litigants. If those cases truly held that an agency could not change its policies except 
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on a showing of changed conditions, then the election of new cabinet officers every four years 

would truly be a non-event -- the new cabinet would be locked in to the policies of the prior 

administration unless it could make an evidentiary showing to support a change. It is, simply 

put, an untenable position. 

Peoxlles Gas recognizes the difference between an agency’s quasi-judicial and quasi- 

legislative capacities. The need or expectation of finality is much less compelling in a situation 

in which the agency exercises routine and continuing oversight, such as the Commission’s 

regulation of mobile interconnection rates, as opposed to where an agency adjudicates a discrete 

dispute that is particular to the litigants, as was the case in Peoples Gas and Austin Tupler. As 

stated by this Court: 

We understand well the differences between the functions and orders of courts 
and those of administrative agencies, particularly those regulatory agencies which 
exercise a continuing supervisory jurisdiction over the persons and activities 
regulated. . , . Further, whereas courts usually decide cases on relatively fixed 
principles of law for the principal purpose of settling the rights of the parties 
litigant, the actions of administrative agencies are usuallv concerned with deciding 
issues according to a public interest that often changes with shifting circumstances 
and passage of time. Such considerations should warn us against a too doctrinaire 
analogy between courts and administrative agencies and also against inadvertently 
precluding agencv-initiated action concerning the subject matter dealt with in an 
earlier order. 

Peoples Gas, 187 So. 2d at 339 (emphasis added). The Court’s cautionary reasoning is directly 

applicable here. The 1988 Order set rates, terms and conditions for mobile interconnection. 

Are we to assume that the Commission can never revisit rates, terms and conditions unless and 

until it makes a threshold evidentiary showing that conditions have changed in the eight years 

since the prior order’s entry? Of course not. McCaw’s logic is flawed; the doctrine of 
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administrative finality was never meant to preclude an agency's continuing oversight and rate- 

setting authority. 

In any event, however, the record below clearly demonstrates that circumstances have 

changed since the 1988 Order was entered, justifying the Commission in revisiting the 1988 

Order.20 The following is a summary: 

1. IXC access rates have been reduced, dramatically, in the eight years since the 
1988 Order. 

2. Much of the IXC access charge reduction has flowed through to mobile 
interconnection rates, such that those rates have been reduced as much as 42 % , 

3 ,  The reduced mobile interconnection rates have not flowed through to consumers. 
McCaw's rates to its customers have been reduced only 17% over a 
corresponding period. 

4. Mobile interconnection rates no longer approximate the rates charged to other 
local interconnectors such as pay phone operators and shared tenant service 
providers, as they did when the 1988 Order was entered. 

5a. While mobile interconnection rates remain above LECs' mobile-specific costs, 
continued rate reductions (particularly reductions not in any way tied to cost 
reductions) will drop rates below mobile-specific costs. 

5b. "Depooling " arrangements have been implemented which could require an LEC 
to pay more to terminate a mobile call on another LEC's network than the LEC 
receives from the MSP for interconnection. 

6. The access charge rate structure has changed, eliminating the ease (and 
consistency) with which the 1988 formula was once administered. 

7, The combination of mandated reductions in IXC access charges and the "linkage" 
between access charges and mobile interconnection usage rates has created an 

20Even as posited by McCaw, the doctrine of administrative finality apparently does not 
touch upon the nature and extent of the changed circumstances or the kinds of departures from 
prior policies they require; presumably that would fall within the agency's policy-making 
discretion. The crucial inquiry here is whether there was any change from prior circumstances, 
not how the agency should react to that change. 
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incentive for LECs to reduce access charges differentially, depending on whether 
a particular element flows through at 100% or only 20%. 

8. The combination of mandated reductions in IXC access charges and the “linkage” 
between access charges and mobile interconnection usage rates has created a 
disincentive to negotiate on the part of the MSPs, including in particular appellant 
McCaw . 

Each of these considerations is of legitimate interest to the Commission, each of them is a 

change since the date of the 1988 Order, and each of them warranted the Commission’s 

revisiting the linkage issue. Accordingly, the Commission did not run afoul of the doctrine of 

administrative finality. Simply put, the Commission was created to provide continuing 

oversight, and cannot do so -- particularly in an industry as dynamic and rapidly evolving as 

telecommunications -- if it is limited to the status quo. 

11. There is competent substantial evidence to support the Commission’s 
decision to set rates at their current levels and discontinue the use of 
IXC access charges as a fluid surrogate. 

McCaw correctly asserts that the Commission’s order should not be arbitrary but rather 

should be supported by competent substantial evidence. See e.g. Manatee Countv v. Marks, 504 

So. 2d 763, 764-65 (Fla. 1987). McCaw neglects to mention, however, that in reviewing the 

Commission’s action the Court’s role is limited to determining whether there was competent 

substantial evidence on which the Commission could have acted. It is the Commission’s 

prerogative to evaluate and choose between conflicting evidence, and to determine what 

inferences to draw from the evidence. Id. The Court will not re-weigh or re-evaluate the 

evidence, even if it might have reached a different result had it been the decision-maker. M. 

If there is any evidence on which the Commission could have based its decision, then the Order 

on appeal must be affirmed. 
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Furthermore, while McCaw mentions in passing the presumption of correctness with 

which the Commission's orders are clothed, see United Telephone Co. v. Public Service 

Comm'n, 496 So. 2d 116, 118 (Fla. 1986), McCaw neglects to acknowledge the burden it must 

bear as a result. As the party seeking to overturn the Commission's order, McCaw has the 

burden of demonstrating to this Court that the Commission's order was arbitrary or unsupported 

by any competent evidence. Manatee County, 504 So. 2d at 765. If McCaw fails to carry 

this burden then the Order on appeal must be affirmed. 

McCaw's discussion of the evidence is deficient in several respects. First, McCaw 

simply ignores much of the evidence, any part of which would be sufficient to sustain one or 

more of the Commission's determinations.21 Second, McCaw at times misstates the 

Commission's reasoning, creating "strawman" theorems which are more easily attacked. 

Finally, McCaw spends most of its brief simply arguing as to the weight of the evidence or the 

policy direction the Commission should take -- inviting this Court to ignore the standard of 

review and actually supplant the Commission as fact-finder and policy-setting authority. For 

these reasons, McCaw's appeal is not well taken. 

In analyzing the record it is crucial to bear in mind precisely what end results are being 

challenged. This appeal involves two independent determinations, either or both of which must 

be upheld if there is any basis whatsoever to support them. First, the Commission determined 

that mobile interconnection usage rates would no longer blindly follow IXC access charges -- 

which are influenced by a variety of factors having nothing to do with mobile service -- pursuant 

21See e.g, Appellant's Brief at 14, asserting that "the only support in the record . . . . I '  As 
shown herein, the record is replete with evidence not mentioned by McCaw. 
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to the formula adopted in 1988, as the IXC access charges fluctuated up or down. In other 

words, the Commission decided to cease the use of IXC access charges as a fluid surrogate for 

mobile interconnection usage rates. McCaw terms this "severing the linkage" between mobile 

interconnection charges and IXC access rates, and complains because the access rates charged 

to IXCs are expected to decrease and therefore the "linkage" guaranteed McCaw a rate reduction 

too. 

Second, having abandoned IXC access charges as a surrogate for mobile interconnection 

usage rates, the Commission decided to set mobile interconnection rates at their current levels 

with the exception of type 2B mobile interconnection, as to which the Commission ordered a 

reduced rate. It is not clear whether McCaw challenges this determination because of its fervent 

focus on the "linkage" issue. 

(a) There is competent substantial evidence in the record to support the Commission's 
decision to "sever the link" between IXC access charges and mobile 
interconnection rates. 

The record is replete with evidence affording a basis for the Commission's decision to 

stop using IXC access charges as a surrogate for mobile interconnection usage rates. Indeed, 

the very nature of a surrogate charge is justification enough. Though the Commission decided 

in 1988 to use IXC access charges as a surrogate for wireless interconnection, that was a policy 

determination made in 1988. McCaw has no "entitlement" to have that policy continue, and to 

have its interconnection rates set (or reduced) according to factors which have nothing to do with 

wireless interconnection. 

Consider 

McCaw to show 

for example Commission Orders 17053 and 19677, which were cited by 

that it has been known that IXC access charges are being reduced, and Order 
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PSC-94-0172, requiring additional reductions as part of the settlement of BellSouth’s rate case 

and investigatory dockets. The intrastate access charge reductions have been driven by factors 

such as the FCC’s interstate rate structure, concerns that consumers (particularly heavy long- 

distance users) will bypass LECs in interconnecting with IXCs, policy determinations as to the 

allocation of non-traffic sensitive costs between local and toll users, agreed methods of returning 

funds to consumers, and a host of other factors. There is no relationship between the IXC 

access charge reductions (including the prospective reductions which have motivated this appeal) 

and mobile interconnection and, logically, this should be enough to justify the Commission’s 

abandonment of access charges as a surrogate for mobile interconnection usage rates.22 

The Commission was aware of the upcoming IXC access charge reductions. The 

Commission received testimony from witness Nancy Sims that if mobile interconnection rates 

continued to be tied to access charges, which are scheduled to be substantially reduced, the 

interconnection rates would eventually be reduced below cost. Furthermore, the Commission 

noted the increase in wireless traffic since 1988. Based on all of this evidence the Commission 

could have reasonably concluded that it was undesirable for mobile interconnection rates to 

22See e.g. Orders 19677 and 17053, attached as appendix exhibits A and B, which discuss 
the differences in the inter- and intra-state access charge rate structure and the fact that the two 
rate structures cover non-traffic sensitive costs differently, causing inter-state access charges to 
be lower. Furthermore, the settlement of BellSouth’s last rate case requires millions of dollars 
in IXC access charge reductions. None of this has anvthing to do with mobile interconnection. 
The MSPs’ participation in the IXC access charge reductions thus far by virtue of the linkage 
in the 1988 formula has been a windfall for them, but there is no legitimate reason why it must 
continue. 
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continue to be wedded to IXC access charges, which continue to be reduced for reasons which 

have nothing to do with mobile interc~nnection.~~ 

In other words, the Commission was justified in concluding that if mobile interconnection 

rates continued to be reduced in blind lockstep with IXC access charges, the impact of the 1988 

formula on LEC revenues could become undesirably large. This supports the Commission's 

determination to severe the linkage and stop using access charges as a surrogate for mobile 

interconnection rates. Order at 15. 24 

McCaw attacks Ms. Sims' testimony by asserting that other evidence shows current 

interconnection rates are still above the LEC's costs of providing mobile service. That argument 

fails for several reasons. First, it is for the Commission to weigh and interpret the evidence, 

not McCaw. See United Telephone Company v. Mayo, 345 So. 2d 648, 654-55 (Fla, 1977), 

The time for closing argument is past. Further, the Commission not only had the testimony of 

Ms. Sims but it also had detailed cost data and testimony in the form of Hearing Exhibit 26; this 

constitutes "competent substantial evidence" and ends the inquiry. It is for the Commission, not 

McCaw, to weigh and evaluate this evidence and decide how to set rates based thereon. 

Moreover, McCaw's position assumes that it has some entitlement to mobile interconnection "at 

23This is especially so given the Commission's intent that IXC access charges be passed 
along to the consumer. Despite the over 42% reduction in Wireless interconnection rates, 
McCaw has passed along only 17% in reductions to the consumer, diverting the rest to its own 
bottom line. The Commission is clearly justified in departing from blind reliance on a surrogate 
which has not proven to benefit the consumer. 

24The Commission also noted that the volume of mobile traffic had grown immensely since 
the time of the 1988 Order, thereby increasing the relative impact of the flow-through of access 
charge reductions under the formula. This plus the fact that access charges would continue to 
be reduced in the future led the Commission to conclude, reasonably, that access charges are 
no longer an acceptable surrogate for mobile interconnection rates. Order at 15. 
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cost”. The LECs, however, also have fixed, facilities and other costs plus they are entitled to 

seek to make a profit. It is for the Commission to determine what the LECs’ margins should 

be, and cost is but one of many  factor^.'^ 

McCaw also attacks Ms. Sims’ testimony concerning the depooling arrangement and the 

threat this portends for LEC revenue requirements by suggesting an alternative solution. Tr, 525- 

26. In so doing, however, McCaw acknowledges that there is a problem which needs to be 

fixed. It is for the Cornmission, not McCaw, to decide upon a remedy. General Tel, Co. 

v. Marks, 500 So. 2d 142, 146 (Fla. 1986) (fact that utility proposed an alternate method does 

not mean that the Commission’s method is unreasonable). Ms. Sirns’ testimony affords an 

evidentiary basis for the Commission’s decision. That ends the inquiry here. The Court may 

not substitute its own remedy for that chosen by the Commission. 

In addition to threatening the LEC’s revenues, there is evidence that the flow-through of 

the IXC access charge reductions has destroyed one of the bases for the 1988 formula. McCaw 

contends that the 1988 Order was based on the (flawed) notion that the two traffic sensitive 

access charge elements, local transport and local switching, were chosen to constitute the 80% 

local component of the formula because “these two elements alone approximated the service 

associated with a local call”. Appellant’s Brief at 13. That is wrong. The 1988 Order actually 

held that: 

These rates and rate structure are roughly equivalent to those we have approved 
for other interconnectors to the local network, i.e. PATS [payphone companies] 
and STS [shared tenant services] providers. 

25See 8 364.065, FLA. STAT. (1993). Rates are set with a myriad of factors in mind in 
addition to cost. Indeed, the 1988 Order specifically declined to set interconnection usage rates 
based solely on cost levels. See 1988 Order at 11.  
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1988 Order at 18. The unrebutted testimony below was that because of the dramatic IXC access 

charge reductions since 1988 and the blind flow-through of those reductions to mobile 

interconnection rates, the rates charged McCaw and the other MSPs are now substantially lower 

than the rates charged payphone companies and shared tenant services providers. This too 

provides a rational basis for the decision to abandon the linkage. 

Furthermore, given the dynamics of the wireless industry, and particularly the rapidity 

with which it evolves, it is easily reasonable for the Commission to conclude that negotiations 

among the various industry players is desirable and should be encouraged. The interconnection 

needs of this industry change constantly with the types of service offered, the types of 

technology employed, and the geographic scope of service areas, and the emerging Personal 

Communications Services market will only require additional, unique mobile interconnection 

arrangements. Tr.269-70; Tr.422. All of this requires a substantial level of flexibility and 

cooperation among the various industry players. Indeed, even McCaw was in favor of 

negotiations. Tr.97; Tr,421-22; Tr,426-27, 

The Commission received specific evidence, however, that because IXC access charges 

were being reduced, the linkage between those access charges and mobile interconnection rates 

was proving to be a disincentive to good faith negotiation. Tr.329. The Commission 

specifically heard that negotiations had been successful in other states which did not employ a 

linked surrogate but had never once been successful in Florida. Tr.269-70; Tr.318; Tr.427. 

Moreover, the Cornmission considered the testimony of a McCaw witness, Mr. Maass, who 

acknowledged that McCaw had negotiated an agreement with BellSouth and reneged only after 
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learning how large of a windfall rate reduction they would be foregoing by negotiating. Tr. 138- 

39. 

The Commission could reasonably conclude from the foregoing evidence that negotiations 

are desirable. Further, the Commission could and did reasonably conclude that the linkage to 

IXC access rates -- a surrogate rate-setting device chosen primarily for convenience (see 1988 

Order at 18) -- was proving to be an impediment to negotiations. Order at 15. Without 

question, then, there is evidence to support the Commission’s decision to sever the linkage with 

access charges in order to encourage future negotiation among LECs and MSPs. This logic is 

simple, unassailable and should alone be dispositive of this appeal. Cf. Florida Power & Light 

Co. v. Beard, 626 So. 2d 660, 663 (Fla, 1993)(Commission could eliminate previously required 

clauses in standard offer contracts in order to encourage desirable conduct). 

The foregoing, while sufficient, is not the extent of the evidentiary bases justifying the 

Order on appeal. For example, the 1988 formula was based in large part on a perception that 

because access charges were already in place, it would be an easy-to-administer surrogate. The 

1988 formula, however, contemplated a stable IXC access charge rate structure, and the 

Commission received evidence that the access charge rate structure has now been changed and 

will continue to be changed. While this has apparently not yet caused a major problem, there 

is no requirement that the Commission wait until the situation does become problematic. The 

choice between a proactive response and a reactive response is clearly within the Commission’s 

discretion. 

Finally, the component nature of the 1988 formula has also eliminated the ease of 

application the formula was to engender. Because the required access charge reductions can 
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flow through to mobile interconnection at either a full 100% level or a diluted 20% level, LECs 

are incented to reduce access charge components differentially, and the Commission specifically 

found that they were already beginning to do so. Order at 14. While this has apparently not 

yet caused any major market distortion, it is clearly within reason, based on the evidence, for 

the Commission to act prospectively and avoid distortion in the future.26 

McCaw contends that the evidence on this issue was "ambiguous", and that the inference 

drawn by the Commission on this basis is "problematic". Appellant's Brief at 18. This 

argument, however, is absolutely irrelevant under the competent substantial evidence standard. 

It is the Commission's job to resolve ambiguities or even conflicts in the evidence, not McCaw's 

or this Court's. See Manatee County, 504 So. 2d at 764-65; Southern Bell Tel & Tel. Co. v. 

Public Service Comm'n, 443 So. 2d 92, 95 (Fla. 1983); Florida Retail Federation. Inc, v. 

Mavo, 331 So.2d 308, 311 (Fla. 1976). If there is any evidence to support the Commission's 

determination, and clearly there is, then that determination must be affirmed. 

In summary, the record is replete with evidence sufficient to support the Commission's 

decision to cease utilizing a surrogate and divorce mobile interconnection usage rates from IXC 

access charges. Access charges are undergoing dramatic reductions for reasons unrelated to the 

provision of wireless service. Continued blind linkage of mobile interconnection usage rates to 

IXC access charges will both impact LEC revenues and, perhaps more importantly, act as an 

26McCaw points to the fact that the Commission initially considered this claim in docket 
930915, and declined to sever the linkage on this basis in order PSC-94-0288. That docket, 
however, was initiated by BellSouth alone. The Commission specifically noted, in denying 
relief, that it wanted to initiate a generic docket to fully consider the issue with all of the various 
industry players and not just BellSouth. This holding in no way precludes the Commission from 
now severing the linkage, after having heard the evidence and fully considering all issues. 
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impediment to negotiations concerning how to deal with the evolution of this industry segment. 

Furthermore, experience with the linkage from 1988 to date has caused mobile interconnection 

rates to diverge dramatically from the rates charged to other providers of primarily local service, 

such as payphone companies and shared tenant service providers. Finally, the formula no longer 

meets the primary criterion of the 1988 Order -- ease of application. Access charge rate 

structures have changed since 1988 and, moreover, the linkage to shrinkage access charges and 

the composite nature of the formula incents companies to implement access charge reductions 

differentially, so as to minimize the impact on their mobile interconnection revenues. 

The Commission, in exercising its public interest mandate, could have concluded from 

any or all of these that it makes logical sense to now cease using a surrogate for wireless 

interconnection and sever the linkage with IXC access rates. For this reason the Order must be 

affirmed. 

(b) There is competent substantial evidence in the record on which the 
Commission could have based its decision to set wireless interconnection 
rates at their current levels. 

After deciding that IXC access charges should no longer be used as a fluid surrogate for 

mobile interconnection rates, the Commission had to determine what the new rates would be. 

The Commission decided that, except for one specific kind of mobile interconnection, type 2B, 

mobile interconnection rates would be set at the levels currently in place.27 In other words, 

27The Commission decided that the rate for Type 2B mobile interconnection would be 
reduced from current levels, McCaw has not contested the Commission’s decision to reduce this 
rate, even though it too constitutes a departure from the 1988 Order. 
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the Commission decided that current levels were appropriate, but declined to require the rates 

to continue to fluctuate as the former surrogate, IXC access charges fluctuated. 

The record contains substantial competent evidence to support this decision. First and 

foremost is the fact that neither McCaw nor anyone else Presented evidence that the current 

mobile interconnection rate level was too high and had to be reduced, except with respect to type 

2B interconnection, which the Commission did reduce.28 Existing rate levels are entitled to a 

presumption that they are just and reasonable. Metropolitan Dade County Water and Sewer 

Board v. Community Utilities Cop. ,  200 So. 2d 831, 832 (Fla. 3d DCA 1967); United Tel. Co. 

v. Mann, 403 So. 2d 962, 968 (Fla. 1981). The MSPs’ presentation of evidence with respect 

to type 2B interconnection (which is not an issue here), coupled with their failure to present 

evidence that rates for other kinds of interconnection were too high, forms a rational basis for 

the Commission’s conclusion that other than for type 2B, current rates are appropriate. The 

Commission could and reasonably did rule on this basis: 

As detailed in this order, we believe that the current rate levels are satisfactory, 
except for the rate for type 2B interconnection, It is prudent to hold those rates 
at their current levels, rather than allow them to continually move downward, 
which would occur with the usage rates under the current formula. No party has 
stated a major obiection to the current usage rate levels exceDt IBellSouthl. From 
our review of the available evidence, we conclude that the cost recovery and 
contribution levels [to BellSouth] are satisfactory. 

Order at 15 (emphasis added). 

Moreover, witness William Cabrera, testifying on behalf of the Florida Mobile 

28McCaw did present evidence that current rates were above the LECs’ cost levels, but that 
standing alone is insufficient to require a rate reduction or even indicate that a reduction is 
advisable, As noted in the 1988 Order, many factors go into a rate determination in addition 
to cost. McCaw has no entitlement to service at cost. 
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Communications Association, specifically stated that current rates are fair and reasonable, both 

to LECs MSPs: 

Q: Are the current rate terms and conditions for type 1 and type 2A 

interconnection appropriate? 

Yes, for the most part those rates appear to be fair and reasonable, both 

to mobile carriers and to the LECs. . . . 

A: 

Tr. 162. Mr. Cabrera also testified that current interconnection rates for the "land-to-mobile" 

option are also appropriate. Tr. 164. Counsel for McCaw, Mr, Self, specifically declined to 

cross-examine Mr Cabrera . Tr .177. 

In asserting that the Commission had no basis on which to base its decision that current 

rates are appropriate, McCaw's brief never once addresses the fact that neither McCaw nor 

anyone else ever presented evidence showing that current, non-type 2B interconnection usage 

rates were too high. Nor does McCaw address the fact that there was specific testimony in the 

record to the effect that the current interconnection usage rate levels were perfectly appropriate. 

Both of these factors are sufficient to support the Order on appeal. 

111. There is no merit to McCaw's claim that it is now at the unfettered 
mercy of a monopolist. The Commission specifically reserved 
jurisdiction to set rates and specifically disclaimed an intent to 
prejudge anything. 

The Commission (i) eliminated the use of IXC access charges as a surrogate for wireless 

interconnection rates, (ii) set usage rates at their current levels, and (iii) encouraged the LECs 

and MSPs to attempt to resolve any problems or new issues via negotiation. Now, in a stunning 

role reversal, McCaw contends that this was inappropriate because absent linkage with access 
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rates, the LECs will have no motive to negotiate because it is no longer preordained that 

interconnection rates will be reduced by default.29 Appellant’s Brief at 21-22. 

First, a desire to motivate negotiation was not the only basis for the Commission’s 

decision to eliminate the use of access charges as a surrogate for wireless interconnection. Any 

one of the evidentiary bases discussed above will suffice under the competent and substantial 

evidence rule. 

Second, McCaw simply asks this Court to draw its own inference from the evidence. 

That is not appropriate. If the Commission’s inferences are reasonably drawn they may not be 

supplanted by the Court’s -- even if the Court would have ruled otherwise had it sat in the 

Commission’s place, See e.g. Manatee County, 504 So.2d at 764-65; Gulf Power Co. v. 

Florida Public Service Comm’n, 453 So. 2d 799, 803 (Fla. 1984). The Commission reasonably 

inferred from the evidence that the existence of the linkage between access charges and wireless 

interconnection rates discouraged negotiation; the Court should not substitute its own judgment 

in place of the Commission’s reasonable interpretation. 

Finally, McCaw is not without recourse if it attempts unsuccessfully to negotiate some 

issue or concern. Contrary to McCaw’s assertion, the Commission declined to remove itself 

from this field in favor of negotiation. Rather, the Commission mecifically retained jurisdiction 

to establish network interconnection rates, terms and conditions. Order at 14. If the parties are 

able to negotiate and agree they are free to do so but if, as McCaw posits, negotiations are 

29As set forth above, it was McCaw which withdrew from a negotiated agreement after it 
learned how much of a rate reduction it could obtain by default, when IXC access charges were 
reduced. The evidence shows that it was the linkage with access rates, not the converse thereof, 
which impaired negotiations. 
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unsuccessful, the Commission remains the ultimate arbiter of what those rates, terms and 

conditions shall be. Order at 14. 

Furthermore, McCaw’s primary concern appears to be that without linking 

interconnection rates to IXC intmstate access charges, which are now statutorily mandated to be 

reduced to 1994 intgrstate levels, it will not be able to force interconnection rates down to the 

LECs’ cost level. Appellants’ Brief at 21-23. However, McCaw cites no authority for the 

contention that it is entitled to the benefit of IXC access charge reductions or that it is entitled 

to mobile interconnection at cost. Indeed, McCaw’s own witness acknowledged that IXC 

switched access and mobile interconnection are two different things. Maass rebuttal at 4-5 

McCaw simply asserts that IXC access charges are a good surrogate for mobile interconnection 

rates, but fails to describe how this translates into an entitlement on the MSPs’ part to benefit 

from reductions in the rates LECs charge to IXCs. 

McCaw also contends that the 1995 revisions to Florida Statutes chapter 364 will 

eliminate the Commission’s jurisdiction to set rate levels for all LECs which choose to elect 

price regulation. This argument is flawed in several respects. 

First, as McCaw admits, the 1995 revisions to chapter 364 do not apply to the 

proceedings below. Appellant’s Brief at 22. See 6 364.385, FLA. STAT. (1995).30 

Second, Mccaw’s position is wrong. McCaw’s concern is that under newly revised Q 

364.163, mobile interconnection rates could be frozen and not subject to the Commission’s price 

regulation for a period of time. If McCaw’s interconnection rates are to be frozen, McCaw 

3@The revised statutes are inapplicable in proceedings which had already reached the hearing 
stage as of July 1, 1995. The hearing below occurred in March 1995. 
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wants those rates to include the IXC access charge reduction which occurred in Fall 1995 and 

another scheduled to go into effect in Fall 1996. The fact is, however, that the new statutes 

appear to apply to "network access services" provided by an LEC to a "telecommunications 

company". Mobile service providers are specifically excluded from the definition of a 

"telecommunications company". See 6 364.02(3) and (12), FLA. STAT. (1995). 

Third, as of the date of the Order it was by no means certain which if any of the LECs 

would elect price regulation under 6 364.051(1), FLA. STAT. (1995). The Commission 

specificallv declined to prejudge any dispute arising by reason of the application of the Order 

on appeal under the newly revised statutes: 

This does not, as a matter of law, prejudge the issue of what rates would be 
applicable to a local exchange company electing price regulation effective January 
1, 1996. If necessary, that decision will be made when there is an actual case or 
controversy. 

Order at 7. Accordingly, the new statutes afford no basis to attack the propriety of the Order 

below which, as McCaw admits, is not subject to or governed by the revised  statute^.^' 

CONCLUSION 

The essential issue here is whether mobile interconnection usage rates must continue to 

be blindly wed to IXC access charges, despite the fact that those access charges are being 

impacted by a host of factors which have nothing whatsoever to do with mobile interconnection. 

31BellSouth does not by this appeal, or as a result of anything asserted herein, intend to 
definitively take any position with respect to the import of the new law because there is currently 
no case or controversy pending with respect to it. The discussion herein is simply designed to 
illustrate why McCaw's complaints with respect to the new statute are unavailing in the absence 
of an actual case or controversy. 
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Common sense alone answers this question in the negative. McCaw’s brief is in its entirety no 

more than an exercise in avoiding the logical, common sense answer to this question. 

As set forth above, the record contains competent, substantial evidence from which the 

Commission could have concluded, and did conclude, that the use of IXC access charges as a 

surrogate for mobile interconnection usage rates is no longer desirable. The record also contains 

no evidence warranting a departure from existing rates; indeed it contains evidence that existing 

rates are appropriate. Accordingly, the Order on appeal should be affirmed. 
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