
STEPHEN L. RUTH, etc. 
et. al. 

Petitioners, 

V. CASE NO. 86,872 

DEPARTMENT OF LEGAL AFFAIRS, District Court of Appeal, 

94-03609 
Respondent. 94-03619 

2nd DiStdCt - NOS 94-03341 

I 

I 
1 
I 
I 
I 
I 
I 
1 
I 

PETITIONERS' BRIEF ON TEE MERITS 

H. Stidham 
orida Bar No. 078309 

Jonathan Stidham 
Florida Bar No. 0710687 
Lane, Tmiq Clarke, Bertrand, 

Vreeland & Jacobsen, P.A. 
Post Office Box 1578 
Bartow, FL 33831 
(941) 533-0866 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

TABLE OF CONTENTS 

Page 

* .  -i- Table of Cltat;lons.... .................................................................................................... 
Statement of tbe Case and Facts. .............................................................................. 1 

Sum- of A 1 I . ~ e  ................................................................................................ 5 

~ m e n t  ...................................................................................................................... 10 

I 

The Polk County Circuit Court did not have iurisdiction to determine the 
ripht as between the state and defendants t 0 the DrOW rty sought to be 
forfeited beca use that court did not have iurisdiction over the real D mDertv 
located h Charlotte County and Sarasota C ounty. Florida. 

II 

The Polk County Circuit Court did not have the iurisdictiollal wwer to ord er 
the transfer of the in rem forfeiture action to Char lotte County and Sarasota 
County. 

Conclusion. ................................................................................................................... 27 

Certificate of Service ................................................................................................... 27 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

TABLE OF CITATIONS 

Att~s,’ Title Ins. Fund v. N. River Ins. Co. 
634 So.2d 731 (ma. 4th DCA 1994) 

Barnbrick v. Barnbrick, 165 So.2d 449 (ma. 2d DCA 1964). 

BtXWWO k Ford. Inc, v. Ford Motor Commny, 571 So. 2d 61 
(Fla. 1st DCA 1990). 

Booker v. State, 514 So.2d 1079, 1081 (ma.1987) 

Boyle v. State, 470 So2d 693 (Fla. 1950) 

Bumby and Stimmon. Inc. v. Peninsular Utilities Corn - 9  

179 So.2d 414,415 (Fla. 3d DCA 1965). 

Buttram v. Central Sta tes Health & Welfare Fund, 
781 F.Supp. 1429 (ED. Mo. 1992) 

Ca~ricorn Marble Corntmnv v. George H m  Canstruc tion Commnv, 
462 So.2d 1208 @a. 4th DCA 1985). 

Coastal Petroleum 0, v. American Cvanamid Co *, 492 S0.M 339 
(Fla. 1986) 

Dewey v. Mvnatt, 183 So.2d 234,235 (Fla. 26 DCA 1966) 

DOfXWlW v. Brescher, 468 S0.M 427 (Fla. 4th DCA 1985) 

Drew v. State, 765 S.W.2d 533, 536 (Tex.App. 1989) 

Estate of Maltie v. State, 404 So.2d 384 (Fla. 4th DCA 1981) 

Ferlita v. State, 380 So.2d 11 18 (Fla. 2d DCA 1980) 

Forfeiture of Aomoximatelv Forty E irrht Thousand Nine 
Hundred Dollm, 432 So.2d 1382, 1384 (Fla. 4th DCA 1985) 

Goedmakers v. Goedmakee, 520 So.2d 575,578 ma. 1988) 

-ii- 

3 

12 

19 

26 

18 

10 

24 

923 

5,11,17 

10 

6,13 

924 

18 

18 

6,13 

5,6,11 
1213,14 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Georgia Casualty Co. v. o’Donnel1, 147 So, 267 (Fla. 1933) 

In re forfeiture of a 1981 Ford Automobile, 432 h 2 d  732, 733 
(Fla. 4th DCA 1983). 

In re Forfeiture of 1986 Pontiac Firebird, 600 So.2d 1178 
(Fla. 2d DCA 1992) - 
J o b  ManviUe Corn . V, U..S, 893 F.2d 324, 326-327 (Fed.Cir. 1989) 

Lakeland Ideal Farm & Drainage Dist. et al. v. Mitchell, 
97 Fla. 89, 122 So. 516 (Fla. 1929) 

Lmmkin-Asam v. Dist. Ct. of Atmeal. Third Dist., 364 s0.M 469,471 (Fla. 1978) 

Love# v. Loveq, 93 Ha. 61 1, 112 So. 768,776 (1927) 

Myers v. Low Island Lirrhthp; Company, 623 F.Supp. 1076, 1080 (E.D.Ny. 1985). 

Navolio v, Dickey, 579 So.2d 328,329 (ma. 5th DCA 1991) 

8,16,2 1 

6,13 

6,13 

24 

8,16,21 

10 

5,899, 
11,1522 

2 4  

6,13 

One 1987 Home Made Vessel Named Barracuda, 858 F.2d 643,647 (11th Cir. 1988) 7,15 

PeaW v. Pam ‘sh, 385 So.2d 1035 (Fla. 4th DCA 1980). 19 

Petition of The Florida Bar. etc., 61 s0.a 646, 647 (1952) 26 

Polackwich v. Florida Power and Light Cornmy, 576 So. 2d 892 
(ms. 2nd DCA 1991) 

Publix Sum r Markets. Inc. v. Cheesbro Roofing. Inc,, 
502 So.2d 484 (Fla. 5th DCA 1987) 

ReDublic National Bank of Miami v. United States, 
506 US., 1113 S.Ct., 121 L.Ed. 26 474 (1992) 

Schecter v. Fishman, 525 So. 2d 502 @a. 5th DCA 1988). 

S O U t h e a s t  First National Bank o f Miami v. Herin, 
357 k.2d 716,718 (Fla.1978) 

Stwadley v. Doe, 612 So.2d 722 (Fla. 1st DCA 1993) 
-i& 

19 

5,698 
11,lQl 

73.9 
15,222 

19 

10 

26 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 
I 
I 
1 
)I 

State v, Booth ,291 So.2d 74,76 @la. 2d DCA 1974) 

State v, carro 11, 102 So2d 129, 131 (Fla, 1958) 

State Dgpartme nt of Hiihwav Safety and Motor Vehicles v. Scott, 
583 So.2d 785,787 (Fla. 2d DCA 1993). 

we Der>artm ent of Natural Resources v, Antioch University, 
533 So.2d 869,873 (Fla. 1st DCA 1988) 

Stewart v. Carr, 218 So.2d 525 (Fla. 2d DCA 1969) 

Sworn v. Northern Illinois Gas ComDanv, 581 N.E. 2d 819 (nl.App.1991) 

The Board o f Trustees of the Internal Improvement Trua 
Fund o f the Sta te of Florida v. Mobil Oil Cornrat ion, 
455 So.2d 412 (Fla. 2d DCA 1984) 

The Mayor v. Coomr, 73 U.S. (6 Wall.) 247, 18 L. Ed. 851, 852 (1867) 

Tonkin v, Sonnenberg, 539 So.2d 1143 (Fla, 5th DCA 1989) 

U.S, v, $20.193.39 US. Curre ncv, 16 F. 3d 344, 347 (9th Cir. 1994) 

United States v. Contents of Accounts Nos, 303 4504504 tk 
144 - 07143 at Merrill Lynch. Pierce. Femer & Smith. Inc., 
971 F.2d 974 (3d Cir. 1992), cert, denied sub nom. 

United States v. One Lear Jet Aircraft, 836 F.2d 1571, 

109 S.Ct. 2844, 101 L.M. 2d 881 (1988) 

United States v. One 1974 Porsche, 682 F.2d 283, 285 
(1st Cir. 1982) 

United !&&s v, Real Promrty Loc ated at 11205 McPherson Lane. 
Oiai. cal,, 74 F.Supp. 1483 (D, Nev. 1991), 
-7 aff'd 32 F.3d 573 (9th Cir.), art. dismissed sub nom. 

united States v. Rice, 176 F.2d 373 (3d Cir. 1949) 

Williams v. Ferrentino, 199 So.2d 504 (Fla. 2d DCA 1967) 

1573 (11th Cir. 1988) (en banc), cert. denied U.S. -, 

-iv- 

26 

10 

8,11,21 

24 

12 

924 

5,697 
8,11,12 
16,1721 

923 

925 

7,15 

14 

7,15 

7,15 

6,13,14 

24 

12 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Other Autho rities: 

Section 47.011, Florida Statutes 

Chapter 895, Florida Statutes (1993) 

Chapter 895.02(2), Florida Statutes (1993) 

Chapter 895.03, Florida Statutes (1993) 

Chapter 895.05, Florida Statutes (1993) 

Chapter 895.0S( l), Florida Statutes (1993) 

Chapter 895.05(2)(b) and (c), Florida Statutes (1993) 

Rule 9.030@)(3), Florida Rules of Appellate Rocdm 

Rule 9.100, Florida Rules of Appellate procedure 

Rule 9.100 (e) 4 and (g), Florida Rules of Appellate procedure 

Rule 9.130(a) (3)(a), Florida Rules of Appellate Procedure 

Rule 9.30, Florida Rules of Appellate Procedure 

Rule 1.060, Florida Rules of Civil Procedure 

-V- 

18,19 

12,17 

16 

7,12,16 
17 

1SJ6 

6,12 

2 

294 

4 

3 

4 

26 



I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
,I 

STATEMENT OF THE CASE AND FACTS 

This action was commenced on Octokr 3, 1990, by the filing of a Complaint by 

Appellee/Repndent (hereafter “the State”) against Appelhts/Petitioners (hereafter collectively 

“Ruth, et.al.”) in the Circuit Court of the Tenth Judicial Circuit, Polk County, Florida (App. 1). 

The Complaint (App. 1) pursuant to Chapter 895, Horida Statutes (the Florida Racketeer 

Influenced Corrupt Organization Act), primarily sought forfeiture of real property allegedly 

owned by Ruth, et.al. in Charlotte County, Horida, and sarasota County, Florida (App. 1) (App. 

7). Personal service was obtained on Stephen Ruth who was a resident of Polk County. 

On July 16, 1991, a hearing was held on a motion for summary judgment filed by Ruth, 

et.al. At that hearing Judge Joe Young ma mnte  raised the question of whether the Polk 

County Circuit Court had jurisdiction (App. lo). Both parties took the position that the court 

did not have jurisdiction (App. 10). However, pursuant to instructions from Judge Young, they 

subsequently briefed the jurisdiction question. Ruth, et.al., by memorandum filed on August 2, 

1991, contrary to their initial position, asserted that the subject matter of the forfeiture suit is 

- rem; that it is governed by the local action rule; that the Polk County Circuit Court lacked 

jurisdiction; and that lacking jurisdiction, the court could not transfer the action (App. 11). Thus, 

the State was made aware of its jurisdictional problem and the position of Ruth, et.al. no later 

than August 2, 1991. 

Judge Young, although he did not enter an order, announced at a hearing on October 4, 

1991 that he had concluded that the Polk County court had jurisdiction (App. 12). 

On April 11, 1994, Ruth, et.al. filed a motion to dismiss the complaint for the reason that 

(among other things) the court lacked subject matter jurisdiction (App. 2). On May 5,1994, they 



also fled a new motion for summary judgment and a motion for partial summary judgment (App. 

394). 

The motions to dismiss, the motion for summary judgment, and the motion for partial 

fllfnmafy judgment came on for hearing before the Honorable Susan W, Roberts on June 3,1994. 

On June 28, 1994, the State filed 8 motion to sever and transfer the action (App. 8). The issues 

raised at the June 3, 1994 hearing, which had not been concluded, came before the court again 

on July 6, 1994 (App. 6). Ruth, et.al. again asserted that the complaint should be dismissed for 

the reason that on its face, the property sought to be forfeited is not located in Polk County, and 

the “local action rule” requires forfeiture actions to be brought in the county where the real 

property is located (App. 2). 

On August 29, 1994, Judge Roberts entered an “Order Denying Motion to Dismiss and 

Summary Judgment and Order Gmnting State’s Motion to Transfer” (App. 7). 

The State was directed by the last mentioned order to prepare an order of transfer. (App. 

8) Two orders of transfer were prepared and submitted to Judge Roberts. She executed both. 

One order purportedly transferred a part of the forfeiture action to Charlotte County. The other 

purportedly transferred the remaining part to sarasda County (App. 9). 

Pursuant to Rule 9.030@)(3), and Rule 9.100, Florida Rules of Appellate Rocedure, Ruth, 

et.al., filed in the Second District court of Appeal a Petition for Common Law Certiorari (App. 

13) challenging the “Order Denying Motion to Dismiss and Summary Judgment and Order 

Granting State’s Motion to Transfer”. Subsequently, after the orders of transfer were entered, 

they filed in the Second District Court of Appeal Notices of Appeal from the two non-final 

transfer orders (App. 15, 16) in Polk County and a Notice of Appeal in each of the counties to 
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which each part of the segmented forfeiture suit was transferred. (App. 17, 19) Rule 

9.130(a)(3)(a), Florida Rules of Appellate procedute; AttYs' Title Ins. Fund v. N. River Ins. CO., 

634 So.2d 731 @la. 4th DCA 1994). 

The certiorari petition and the appeals were consolidatd by order of the Second District 

Court of Appeal on November 17, 1994 (App. 20). 

On October 13, 1995 the Court of Appeal issued its opinion (App. 21). The opinion 

"dismissed" the petition for certiorari but in effect disposed of it by affirming the appeals from 

non-final orders. Succinctly, relying primarily on two federal cases, the Court held that inasmuch 

as the Polk County court had j~ personam jurisdiction over Stephen Ruth " ... it had the power 

to adjudicate the right to the property as between Ruth and the state". On this premise it 

concluded that the Polk court had jurisdiction to sever and transfer the action (App. 21). The 

Court did not address the argument of Ruth, et.al. that if Polk had jurisdiction there was no basis 

for a change of venue because the State had chosen the Polk venue. One judge concurred in the 

result but opined that Ruth et.al, were correct in their contention that the forfeiture action was 

governed by the local action rule; and that accordingly the Polk court lacked jurisdiction to 

effectuate a forfeiture. However, he stated that he would hold that the court had jurisdiction to 

transfer the actions. The court certified the following questions to this Court: 

I. DOES A CIRCUIT COURT WHICW HAS PERSONAM 
JURISDICI'ION OVER THE DEFENDANT BUT DOES NOT 
HAVE JN REM JURISDICITON OVER THE PROPERTY HAVE 
JURISDICI'ION TO DETERMINE THE RIGHT TO THE 
PROPERTY AS BETWEEN THE STATE AND THE 
DEFENDANT IN A CIVIL FORFEITURE ACTION BROUGHT 
PURSUANT TO SECTION 895.05(2), FLORIDA STATUTES? 

II. DOES A CIRCUIT COURT WHICH HAS PERSONAM 

3 
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JURISDICTION OVER THE DEFENDANT BUT DOES NOT 
HAVE IN REM JURISDICTION OVER THE PROPERTY HAVE 
JURISDICZTON TO ENTER A FINAL JUDGMENT OF 
FORFEITURE OR MUST THE COURT TRANSFER THE 
ACl’ION TO THE CIRCUlT COURT WHICH HAS 
TERRITORIAL JURISDICTION OVER THE LAND SOUGHT 
TO BE FORFETTED. 

Following the certification, Ruth et,al. filed their Notice to Invoke Discretionary 

Jurisdiction on November 9, 1995. 

It should be noted that the proceedings in the court of Appeal were initiated by a Petition 

for Writ of Certiorari pursuant to Rule 9.100, Florida Rules of Appellate Procedure and by 

appeals to review non-fmal orders pursuant to Rule 9.30, Florida Rules of Appellate Procedure. 

Those Rules require that such proceedings be submitted without the original records. Rule 

9.100(e)(4) and (g); Rule 9.130(f). The appendix to the Petition for Writ of Certiorari to the 

Court of Appeals (and the Appendix to Ruth et.al.’s Initial Brief in the Court of Appeal) bear the 

same appendix numbers as the appendix that accompanies this brief. The additional documents 

in the present Appendix were generated during the course of the proceedings in the Court of 

Appeal. 

This is Ruth, et.al.’s Initial Brief on the merits. 
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SUMMARY OF ARGUMENT 

I 

The Polk Countv Circuit Court & ‘d wt have iu risdiction to determine whether the 
State or Ruth. et.al, had t he ripht to the real ~)rowx-tv souvht to be forfeited because it did 
not have territorial iurisdiction over the real a rowrtv which is located in Charlotte Countv 
and Saraso ta County. Florida. 

The Second District Court of Appeal answered its first certified question affirmatively. 

It must be answered in the negative. 

A court has no power to act in the absence of a jurisdictional foundation for the power. 

Subject matter jurisdiction is the court’s power to act; the authority to adjudicate the subject 

matter. And, when the cause is one in rem, the court must have judicial power or control over 

the B, the thing that is the subject of the controversy. Lovett v. Lava , 93  Fla. 611, 112 So. 

768,776 (1927); The Board of Trustees of the Internal h p m  vernent Trust Fund of the State of 

Florida v. Mobil Oil Corporat ion, 455 So.2d 412 @la. 2d DCA 1984) quashed on other grounds 

but affirmed on the relevant point, fiastal Petroleum Co mmny v. American Cvan amid Co,, 492 

s0.M 339 (Fla. 1986). Every cause of action the object of which requires the court to act 

directly on the property or on the title to the property, i.e. the m, is an in rem action. 

Goedmakers v. GoedmakeB, 520 So.2d 575, 578 (Fla, 1988); Publix Suuer Markets. Inc. v. 

Cheesbro Roofing. Inc., 502 So.2d 484 (Ha. 5th DCA 1987). 

Florida’s “local action rule” is that when the objective of a cause of action is to have the 

court act directly on the property or its title, including a cause of action whereby a plaintiff 

‘‘seeks to compel a change in the title to real property’’ it is local to the circuit in which the land 

5 



lies. Goedmakers v. GoedmabQ 9 sx!ml; -do fTrustees v, Mobil Oil Cornrat ion, w~ra. 

The local action rule is a rule of subject matter jurisdiction, not a rule of venue. Board of 

Trustees v. Mobil Oil Corpo ration, supra; Publix Sumr Msr kets. Inc. v. a lee  sbro Roofme. hc., 

iiG€m* 

Section 895.05(2)(b) and (c), Florida Statutes, 1993, upon which the case sub iudice is 

based, clearly contemplates that the State will be awarded title to the forfeited property if it 

prevails on the merits, The major, if not the only, thrust of the complaint is the attempt by the 

state to gain the forfeiture of lands in counties other than the forum county, Polk. 

The Florida courts do not appear to have ruled on the question of whether a civil action 

seeking forfeiture of real property is govemsd by the local action rule. However, Florida Courts 

of Appeal consistently have held in cases involving personal property that forfeiture civil actions 

are in rem. In re Forfeiture of 1986 Pontiac Firebird, 600 s0.M 1178 (Fla. 2d DCA 1992); 

Navolio v. Dickey, 579 So.2d 328,329 (Fla. 5th DCA 1991); Doers am v. Brescher, 468 So.2d 

427 (Fla. 4th DCA 1985); Forfeiture of Amroximately Forty Ebht Thousand Nine Hundred 

Dolla, 432 So.2d 1382,1384 (a. 4th DCA 1985); Jn re forfeiture of a 198 1 Ford Automobile, 

432 So.2d 732,733 (Fla. 4th DCA 1983). 

The Court of Appeal's reliance on the federal cases which it cites is misplaced. Unit4 

States v, Real Promrt~ Located a t 11205 McPherson Lane. 0- iai. Cal., 74 F.Supp. 1483 (D. Nev. 

1991), a, 32 F.3d 573 (9th Cir.), cert, dismissed sub no m. is based on patently flawed 

reasoning; it gives no citations of authority to support its conclusion on the point under 

consideration; it is not consistent with the majority of federal decisions; it does not involve 

Florida's local action rule; and it is not consistent with Florida's local action rule. The other 
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case relied on by the Supreme Court simply follows the first case. Both are out of step with 

most federal decisional law which holds that civil forfeiture proceedings are necessarily in rem, 

Remblic National Bank of Miami v. United Stat= , 506 U.S., 1113 S.Ct., 121 L.Ed. 2d 474 

(1992); United States v. One 1974 Porschg, 682 F . 2  283,285 (1st Cir. 1982); and that a court’s 

power to exercise such in rem jurisdiction derives entirely from its control over the m. One 1983 

Home Made Vess el Named Barracuda, 858 F.2d 643,647 (1 lth Cir.1988); United States v, One 

Lear Jet Aircraft, 836 F.2d 1571, 1573 (11th Cir. 1988) (en banc), cert. denied U.S. -, 

108s. Ct. 2844,101 L.U. 2d 881 (1988); U, S . v. $20.193.39 U.S. Curr ency, 16 F. 3d 344,347 

(9th Cir. 1994). A valid seizure of the is a pre-requisite to the initiation of an in rem civil 

forfeiture proceeding. Retwblic National Bank of Miami v. United States, supra. 

There is absolutely nothing in Section 895.05, Florida Statutes, (1993) to indicate that the 

legislature intended to abrogate the local action rule when the relief sought is forfeiture of real 

property lying outside a circuit court’s territorial jurisdiction. Moreover, there is some question 

as to whether the legislature could have given the circuit courts extra-territorial jurisdiction in 

RICO actions had it wanted to. See Board of Trustee s of Internal hmovement Fund v. Mobil 

Q& wma at 415. 

Even if it is concluded that the Court of Appeal was correct in its holding that the Polk 

County Circuit Court had jurisdiction over the action seeking forfeiture of real property in 

Sarasota County and Charlotte County, the decision should be overturned because the question 

becomes one of venue, not jurisdiction, and there was no basis for changing venue from Polk 

County to Charlotte County. 
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The Polk County Circuit Court & ‘d not uave the iurisdictional power to order the 
transfer of the in rern forfeiture c ause of action ta Char lotte County and Saraso ta County 

personam jurisdiction over the defendant but which does not 

have territorial jurisdiction over the of an in rern cause of action does not have subject mtter 

jurisdiction to transfer the in rem cause of action to the proper circuit. Its only alternative is to 

dismiss or strike the cause of action. 

A circuit court which has 

The local action rule is a rule of subject matter jurisdiction, not a rule of venue. Board 

of Trustees v. Mobil Oil Corn ration, S U D ~ ;  Publix SuDer Markets. Inc. v. Cheesbro Roofmh 

Inc., m. Subject Matter jurisdiction is the court’s power to act. The authority to adjudicate 

the matter. The venue statutes necessarily 

presuppose that a court where venue properly lies has jurisdiction over the subject matter of the 

suit. They do not confer extra-territorial jurisdiction. I.&ela nd Ideal Farm & Drainage Did. et 

DeDartment of Public Safety v, SCOQ, su~ra. 

d. v. Mitchell, 97 Ha. 89, 122 So. 516 (Ha. 1929); *rPia Casu d t V  CO. V. O’DOMdl, SUDlTi; 

The Board of Trustees o f the Internal Imrmvement Trust Fund of the State of Florida v. Mobil 

Oil Corparat ion, pmra. 

Subject matter jurisdiction must be properly invoked by pleading and service of process. 

Lovett v. Lovett, supra at p. 776. In order to invoke a coutt’s jurisdiction over an in rem cause 

of action the court must have territorial jurisdiction over the at the time the suit is initiated 

because a valid wizure, either actual or constructive is necessary to initiate a forfeiture action. 

m l i c  National Bank of Miami v. United States, 506 U.S., 1113 S.Ct., 121 L.Ed. 2d 474 

(1992); Lovett v. m, supra. If a complaint attempting to state an in rem cause of action is 

filed in a court that doesn’t have territorial jurisdiction over the res. and the summons is h u e d  

8 
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by that court, that court never acquires jurisdiction over the cause of action because the ggg has 

not been lawfully brought before it by lawful process. Succinctly, without a valid seizure of the 

either actual or constructive, --- because the court lacks extra-territorial jurisdiction over it --- 

no forfeiture action can be initiated by a proper pleading and service of process. Remblic 

National Bank of Miami v. United States, a. bvett v, Lovett, suDra. 

An in  re^ cause of action that because of jurisdictional deficiencies has not been lawfully 

initiated manifestly cannot be transferred because the transferring court, not having acquired 

subject matter jurisdiction, has nothing to transfer and the receiving court has nothing to receive. 

When a court lacks subject matter jurisdiction it has no power to adjudicate or determine any 

issue or cause submitted to it. 

Cornmy, 462 So.2d 1208 (ma. 4th DCA 1985). It has no power to do anything but to dismiss 

or strike the cause of action. The Mayor v. COoDe r, 73 U.S. (6 Wall.) 247, 18 L. Ed. 851, 852 

(1867); Drew v. State, 765 S.W.2d 533, 536 (Tex.App. 1989); Sworn v. Northern Illinois Gas 

Comtxmy, 581 N.E. 2d 819 (Ill.App.1991); Tonkin v. Sonnenberg, 539 So3d 1143 (Fla. 5th DCA 

1989). 

Capricorn Marble Co m m v  v. Geo rpe Hvman c o r n  

For the foregoing reasons, the orders of transfer in the instant case were nullities --- orders 

of no force and effect. The Polk court, lacking subject matter jurisdiction, had no alternative 

but to dismiss the case,. 
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ARGUMENT 

I 

The Polk County Circuit Court & ‘d not have iurisdiction to determine whether the 

not have territorial iurisdiction over the real a ropertv which is located in Charlotte County 
and Sarasot a Countv. Florida 

state or Ruth. eLd. had the right to the real ~roaerty SOW ht to be forfeited because it did 

The Second District Court of Appeal’s first certified question reads as follows: 

DOES A CIRCUIT COURT WHICH HAS PERSONAM 
JURISDICTION OVER THE DEFENDANT BUT DOES NOT 
HAVE IN  REM JURISDICI’ION OVER THE PROPERTY HAVE 
JURISDICTION TO DETERMINE THE RIGHT TO THE 
PROPERTY AS BETWEEN THE STATE AND THE 
DEFENDANT IN A C M L  FORFEITURE ACTION BROUGHT 
PURSUANT TO SECTION 895.05(2), FLORIDA STATUTES? 

That Court answered the question affmtively (App. 21, p. 8). The law demands that 

it be answered in the negative. 

The principle that underlies Ruth et.al’s position in this case is that a court has no power 

to act in the absence of a jurisdictional foundation for the exercise of the power. Lamr, kin-A$iUIl 

v. Dist. Ct. of Appeal. Third Dist., 364 So.2d 469,471 (Fla. 1978); State v. Carroll, 102 So.2d 

129, 131 (Ha. 1958); Southeast First National Bank of Miami v. Herin, 357 &.2d 716, 718 

(Fla.1978); Dewey v, Mynatt, 183 So.2d 234,235 (ma. 2d DCA 1966); Bumby and Stimpson, 

Inc. v. Peninsular Utilities Cor_p -? 179 So.2d 414,415 (Fla. 3d DCA 1965). 

The Polk County Circuit Court was powerless to act on the State’s purported cause of 

action seeking forfeiture of Ruth et.al.’s real proprty in chatlone and Sarasota counties because 

it lacked subject matter jurisdiction over the cause of action. By definition, subject matter 

jurisdiction is a court’s power to act; the authority to adjudicate the subject matter. State 

10 
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Demrtme nt of u w a v  Safety and Motor Ve hicles v, SCoG ,583 S0.M 785,787 (Ha. 2d DCA 

1993), citing hvett v. Lovefl, sum at 776, 

A court, to have jurisdiction over the subject mtter and the parties, must (i) have 

jurisdiction over the class of case to which the cause belongs; (ii) the jurisdiction must be 

lawfully invoked in that particular case by bringing the necessary parties before the court; (iii) 

the controversy must be presented by proper pleading; and (iv) when the cause is one in rern the 

court must have judicial power or control over the m, the thing that is the subject of the 

controversy. Lovett v. Lovett, a at 776; The Board of Trustees of the Internal Immovement 

Trust Fund o f the State of Florida v. Mobil Oil Corporat ion, 455 So.2d 412 (ma. 2d DCA 1984) 

quashed on other grounds but affirmed on the relevant point, Coasta 1 Petroleum Companv V. 

American Cvanam id Co., -. It is the second and fourth of the jurisdictional requirements 

articulated in Lovett that govern this case. 

Every action which involves property in litigation is not an in rem action; but every cuuse 

of action the object of which requires the court to act directly on the property or on the title to 

the property, i.e. the res. is an in rem action. Publix Suwr Markets. Inc. v. Cheesbro Roofing, 

u, 502 So.2d 484 (Fla. 5th DCA 1987). Actions in rem must be brought in the county in 

which the land lies because the court must have direct control over the in order to exercise 

its jurisdiction and grant the relief sought. &&na kers v. Goed makee, 520 So.2d 575,578 (Fla. 

1988); Publix Suwr Markets v, Cheesbro Roofing, a. Florida’s “local action rule” is that 

when the objective of a cause of action is to have the court act directly on the property or its 

title, the action is local to the circuit in which the land lies. Board of Trustee s v. Mobil, sums. 

More specifically to the point vis-a-vis the case & judice when a plaintiff “seeks to compel a 
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change” in title to real property the local action rule requires the suit to be brought in the county 

where the land is situated. Gaedmake TS v, Goedmakers , WDR. Without question, Section 

895.05, Florida Statutes, under which this alleged cause of action for the forfeiture of real 

property was brought, contemplates that the State will be awarded title to the forfeited property. 

See Section 895,05(2)(b) and (c), Florida Statutes (1993). How can it possibly be said that the 

suit is not seeking to compel a change in the title to real property? Gaedma kers v. Goedma kers, 

u?2E&* 

The local action rule is a rule of subject matter jurisdiction, not a rule of venue. Board 

of Trust ees v, Mobil, m, Publix Sum r Markets v. chees bro Roo fmg, su_t>ra. The terms 

“venue” and “jurisdiction may not be used interchangeably. Stewart v. Carr ,218 So.2d 525 (Fla. 

2d DCA 1969); Williams v. Ferrentino, 199 So.2d 504 (Ha. 26 DCA 1967); Bambrick v, 

Bambrick, 165 So.2d 449 (Fla. 26 DCA 1964). 

The Complaint (App. 1) in the case sub iud ia  purportedly is brought under the authority 

of Section 895.02(2), Florida Statutes. While the Complaint mentions personal property to be 

forfeited, and while it mentions damages in the prayer for relief, it doesn’t identify any personal 

property to be forfeited and contaifls no allegations that the State has been damaged or allegations 

as to how it has been damaged. The point is that the major, if not the only, thrust of the 

complaint is the attempt to gain the forfeiture of lands in counties other than the forum county, 

Polk Prior to this case the Florida courts do not appear to have ruled on the question of whether 

a civil suit seeking forfeiture of real property is governed by the local action rule. However, the 

Florida courts of Appeal, usually trying to avoid double jeopardy arguments, consistently have 

held in cases involving personal property that forfeiture civil actions are in rem. In re Forfeiture 

12 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
~I 

of 1986 Pontiac Firebird, 600 So.2d 1178 @a. 2d DCA 1992); Navolia v. Dickey, 579 So.2d 

328, 329 (Fla. 5th DCA 1991); Doersana v, Brescher, 468 So.2d 427 (Fla. 4th DCA 1985); 

Forfeiture of Arproximatelv Forty Eieht Thousand N he Hundred Dol la~ ,  432 So.2d 1382,1384 

(Fla. 4th DCA 1985); In re forfeiture of a 1981 Ford Automobile, 432 So.2d 732,733 (Fla. 4th 

DCA 1983). It is difficult to understand how forfeiture actions to obtain title to real property, 

certainly property with a “fmed location”, as described in Goedma kers v. Goed makers, sum, 

could be anything other than in rem. 

The State, in its Response to Petition for Common Law Certiorari in the Court of Appeal 

(App. 14) nakedly asserted that Chapter 895, Florida Statutes (1993) confers subject matter 

jurisdiction of forfeiture actions brought pursuant to Florida’s ”RICO Act“ on all circuit courts 

of the State without regard to where the property that is subject to forfeiture is located. The 

Court of Appeal, relying on two federal cases, arrived at the result urged by the State even 

though it is unclear whether it adopted its reasoning. 

The Court’s reliance on the cited federal cases is clearly misplaced. In the first of the 

cases, United Sta tes v. Real h r t e r tv  h t e d  at 11205 McPherson h e .  Qiai. Cal., 74 F.Supp. 

1483 @. Nev. 1991), &‘d, 32 F A  573 (9th Ck), wrt. dismissed sub nom., a Nevada United 

States district court, in which forfeitures of California real property was sought, based its decision 

that it had jurisdiction over the action seeking forfeiture of the California property on the 

proposition that “In addition to subject matter jurisdiction, a court adjudicating rights to real 

property must have personal jurisdiction over the defendant, h perso nam jurisdiction, or 

jurisdiction over the property, in rem jurisdiction”. Id. at 1484. It then made the unsupported 

observation that in rem jurisdiction “refers to a court’s power to determine a person’s interest in 
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certain real property as against the whole world.” After achowledging that it didn’t have 

jurisdiction to enter an order “against the whole world” because the property wasn’t located in 

its district the court reasoned that “*.* plaintiff asks only that we determine that between the 

United States and Claimant, the United States has a right to the subject property.” Id at 1484. 

It then lapsed into a discussion of venue and service of process outside the forum district. 

Without question the rationale of the case does not comport with Florida’s local action rule 

because the very hallmark of a local action within the meaning of the rule is that one party “seek, 

to compel a change in title.” Board o f Trustees v. Mobil, 

SUDTB. Under the reasoning of that particular federal court a suit to quiet title, being a “suit 

against the world,” would have to be brought within the territorial jurisdiction of the court, while 

a mortgage foreclosure could be brought in any circuit where the defendant can be found because 

such a suit is “not against the world” but is simply a suit to determine which of two claimants 

has a right to the property. Clearly this is not the law of Florida. Simply put, Real RotxrtY 

Located at 11205 McPherson Lane, is based on patently flawed reasoning; it gives no citations 

of authority to support its conclusion on this point; it is not consistent with the majority of 

federal decisions; it does not involve Florida’s local action rule; and it is not consistent with 

Florida’s local action rule. The other federal case, United Stat es v. Contents of Accounts Nos. 

3034504504 & 144 - 07143 at Merrill Lynch. Pierce. Fenner & Smith. Inc., 971 F.2d 974 (3d 

Cir. 1992), cert. denied sub nom. cites the first case as authority and appears to be bottomed on 

the same notion, &. that & p e n o m  jurisdiction gives the court the power to adjudicate 

ownership of a located outside its territory as between the government and the defendant. 

Goedma kers v. Goedma kers, 
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Id at 982. 

Ruth, et.& submit that the two cases relied on by the Court of Appeal are out of step with 

most fedeml decisional law which holds that civil forfeiture proceedings are necessatily In rem, 

Remblic National Bank of Miami v. United States , 506 U.S., 1113 S.Ct., 121 L.Ed. 2d 474 

(1992); United Sta tes v. One 1974 Porscb, 682 F.2d 283,285 (1st Cir. 1982); and that a court's 

power to exercise such in rem jurisdiction derives entirely from its control over the 

1983 Home Made Vessel Named Barracuh, 858 F,2d 643,647 (11th Cir.1988); United S m  

v. One Lear Jet A kc&, 836 F.2d 1571,1573 (11th Cir. 1988) (en banc), cert. denid U.S. 

-, 108s. Ct. 2844,101 L.Ed. 2d 881 (1988); u, S. v. $ 20.193.39 U.S. Curre ncY, 16 F. 3d 344, 

347 (9th Cir. 1994). 

In Remblic National Bank of Miami v, United States , gmm, the U. S. Supreme court 

came right to the point when it observed: 

Certainly it has long been understood that a valid seizure of the res is a pre- 
requisite to the initiution of an in rem civil forfeiture proceeding. (emphasis by 
the court) 

The Court of Appeal majority simply has latched on to two aberrant federal decisions, the 

seminal one by a trial court, without considering a large body of federal decisional law to the 

contrary. By adopting the reasoning of the two isolated federal cases and applying it to the 

instant case the Court of Appeal, plainly and simply, has emasculated the local action rule. 

Ruth et. al. agree that as courts of general jurisdiction Florida's circuit courts have subject 

matter jUtisdiction over the 'class of case" to which Chapter 895 RICO civil actions belong. I.e., 

if properly invoked RICO civil actions meet the first prong of the subject matter jurisdictional 

test of Lovett v, LoveQ, y~pra. That is what Section 895.05(1) means when it says "all circuit 

15 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

courts” shall have jurisdiction over the type claims described in the subsection. Moreover, Ruth 

et.al. agree that from a venue standpoint such actions can be brought wherever venue is proper. 

The venue statutes necessarily presuppose that a court where venue properly lies has jurisdiction 

over the subject matter of the suit, however. They do not confer extra-territorial jurisdiction. 

Lakeland Ideal Farm & Drainape Dist. et al. v. Mitcha, 97 Fla. 89, 122 So. 516 (ma. 1929); 

Georgia Casualty Co. v. O’Donnell, m e  Board o f Trustee s of the Internal htmvement 

Trust Fund o f the Stat e of Florida v, Mob il oil cornrat ion, W D ~ .  

There is absolutely nothing in Section 895.05 to indicate that the legislature intended to 

abrogate the local action rule when the relief sought is forfeiture of real property lying outside 

a circuit court’s territorial jurisdiction. In other words, there is absolutely no language in the 

statute that confers extra- territorial jurisdiction on the circuit courts of the state to forfeit real 

property not located within the particular court‘s jurisdictional boundaries. 

opinion in the Court of Appeal has held just that in this c8se. 

Yet, the majority 

A quick look at the RICO statute leaves little doubt but that Ruth et.al. are correct in their 

assertion that the RICO statute does not confer extra-territorial jurisdiction over circuit courts. 

First, the “preamble“ to Chapter 895, Florida Statutes (1993), cited by the State on page 4 of its 

Response to the Petition for Certiorari filed in the District Court, only deals with the filing of 

FiICO lien notices and the effects of such filings. It is inapposite. Second, section 895.05(1) 

authorizes “any circuit court” after making due provisions for the rights of innocent persons, to 

enjoin violations of the provisions of Section 895.03 by issuing appropriate orders and judgments 

such as those delineated in that subsection. Certainly an injunction suit generally is personam 

and can be filed wherever venue is proper. Most importantly, Section 895.05( 1) does not refer 
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to forfeitures. Third, Section 895.05 (2), which does deal with the forfeiture of property, does 

not use the “any circuit mutt” language of subsection (1) nor does it wntah any other language 

that even arguably extends the jurisdiction of circuit courts to real property located outside 

their respective circuits. 

Ruth et.al.’s argument that Section 895.05 does not give the circuit courts extraterritorial 

jurisdiction over in rem actions assumes, armendo only, that the legislature could have 

comtitutionally given such courts extraterritorial jurisdiction had it wanted to. This caveat is 

raised because the Second District Court of Appeal seem to have given the territorial jurisdiction 

of circuit courts constitutional status when it opined: 

Florida’s constitution delegated the legislature with the mandatory 
responsibility of dividing the state into judicial circuits along county lines. See 
Art. V, 5 1, Ha. Const. (1968). Acting pursuant to the command of the 
constitution, the legislature divided the state into twenty judicial circuits along 
county lines. See Q 26.01, Fla.Stat. (1981). By the very act of providing for this 
type of division of the state into judicial circuits, the constitution clearly 
contemplated territorial limitations upon each circuit court. The geographical 
boundaries of a circuit court along county lines were designed and prescribed 
with a definite object in view-to constrict the extent of a circuit courts operation 
and autho rity... (emphasis added) 

Board of Trustees o f Internal Immovement Fund v. Mobil Oil Co., m ~ r a  at 415. 

While it did not expressly adopt this language, this Court in Coasta 1 Petroleum Co. v. 

American Cyanamid G ., agreed with the Second District that the Mobil case was 

controlled by the local action rule. 

In sum, and to re-iterate, Ruth, et.al. submit that, other than by discarding the local action 

rule, the only way the Court of Appeal’s first certified question an be answered affirmatively 

would be to conclude that the language of Chapter 895 confers extra-territorial jurisdiction on 
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circuit courts for IUCO forfeiture purposes. They further submit that there is absolutely nothing 

in the statute to justify such a conclusion and if by some stretch of the imagination such language 

is found to exist it may be unconstitutional. Those considerations should be guided by the 

principle that forfeitures are not favored at law and statutes providing for forfeitures must be 

strictly construed. Bode v. State, 47 S0.M 693 (Fla. 1950); mate of Maltie v. State, 404 

s0.U 384 (Fla. 4th DCA 1981); Ferlita v. State, 380 So.2d 11 18 (Fla. 2d DCA 1980). 

It is ironic that the State's belated recopition of the fact that the forfeiture action is 

governed by the l d  action rule is what caused it to seek to have the case transferred to 

Charlotte and Sarasota Counties in the first place. There is also irony in the proposition that if 

RICO forfeiture actions are not subject to the local action rule as the Second District Court of 

Appeal has held, with the result that the Polk court was empowered to determine whether the 

state or Ruth, et.al. had the right to ownership of the land in other counties, it still was error to 

transfer the forfeiture cause(s) of action. That is because if the local action rule does not apply, 

the question becomes one of venue, not jurisdiction, and the State was not entitled to a change 

of venue. 

In other words, the Court of Appeal held "... we conclude that the Polk County Circuit 

Court had jurisdiction over the forfeiture action". (App. 21, p. 8). Remised on this holding, 

coupled with the fact that the Polk court had & personam jurisdiction, the Court concluded that 

the Polk court had jurisdiction to order the transfer. The question now being asked is "why 

should the case be transferred if the Polk court had jurisdiction over the forfeiture action?" 

The State chose the Polk County venue. Moreover, it was a p r o p  choice insofa as 

venue is concerned. It was proper because Section 47.011, Florida Statutes, (1993) which 
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governs venue in the absence of special statutory provisions to the contraIy states that actions 

shall be brought only in (i) the county where one of the defendants resides, (ii) the county where 

the cause of action accrued, or (iii) the county where the property in the litigation is located. The 

Complaint clearly shows that venue is properly lodged in Polk County based on the allegations 

regarding defendant Stephen L. Ruth's Polk County residency and the requested relief seeking 

money damages from Ruth, et.al. 

The Complaint (App. 1, p. 2) also alleges that defendant Eileen Ebrg is a resident of 

Englewood, Florida and that the defendant Eileen Borg Revocable Trust is a resident of Venice, 

Florida. Both Englewood and Venice are in Sarasota County. Thus, a suit brought in SaraSota 

County, in addition to satisfying the local action rule, also would have been a proper venue under 

Section 47.01 1, Florida Statutes (1993). Notwithstanding this fact, the State chose to file suit in 

Polk where another defendant resided. Accordingly, Polk was a proper venue. 

A plaintiffs initial decision regarding venue is presumptively COfTect and the party 

challenging venue has the burden to demonstrate any impropriety in the Plaintiff's initial choice. 

Bemcook Ford. Inc. v. Ford Motor COIIID~Y, 571 So. 2d 61 (Ha, 1st DCA 1990). The party 

seeking the change in venue has the burden of establishing that the initial choice of venue was 

improper and not just that venue is proper elsewhere. v, 525 So. 2d 502 (Ha. 

5th DCA 1988). A plaintiffs choice of venue may not be disturbed on a motion to transfer for 

improper venue as long as the complaint does not affirmatively show that venue is lacking. 

Polackwich v. Florida Power and Light Commny, 576 So. 2d 892 (Fla. 2nd DCA 1991). A 

plaintiff's initial election of venue controls, unless venue will not lie in that place. Peavv v. 

-9 Parrish 385 So. 2d 1035, ma. 4th DCA 1980). 
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The State cannot show that venue was not proper in Polk County, It based its “Renewed 

Motion to Sever and Transfer Action“ on the themy that it would be prejudiced by potential lien 

priority problems or statute of limitation problems if this action was not transferred (because of 

the local action rule). It failed to either allege or prove that the original choice of venue was 

improper. There is no authority that allows a plaintiff to “venue shop” afrer it m h  its initiul 

choice. 

Accordingly, if the Court of Appeal’s fmt certified question is answered in the affmtive 

the case should be sent back for reversal because there was no legal basis for the change of 

venue. The State simply should not be able to “have its cake and eat it too”. 

Resorting to the vernacular the “bottom line” is that the. first certified question must be 

answered in the negative. The scar it will leave on the decisional law of Florida, if it is allowed 

to stand, simply will be too deep. 

II 

The Polk Countv Circuit Court did not have the iu risdictional wwer to order the 
transfer of the in rem forfeiture cause of action to Char lotte c ountv and Sarasota County. 

The Court of Appeal’s second certified question reads as follows: 

DOES A CTRCUlT COURT WHICH HAS @ PERSONAM 
JURISDICTION OVER THE DEFENDANT BUT DOES NOT 
HAVE IN REM JURISDICIION OVER THE PROPERTY HAVE 
JURISDICTION TO ENTER A FINAL JUDGMENT OF 
FORFEITURE OR MUST THE COURT TRANSFER THE 
ACl’ION TO THE CIRCUIT COURT WHICH HAS 
TERRITORIAL JURISDICTION OVER THE LAND SOUGHT 
TO BE FORFEITED. 

This question cannot be answered in either the affmtive or the negative because it 

erroneously assumes, as one of its alternatives, the central issue in controversy, &., whether the 
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Polk County Circuit Court, having personam jurisdiction over defendant Stephen Ruth, had 

subject matter jurisdiction to order a transfer of the alleged in rern cause of action. I.e., the 

certified question begs the very question that brought the c ~ s e  to the Court of Appeal and on to 

this Court. The question can be better stated as follows: 

Does a circuit court which has ggrsonam jurisdiction over the defendant but 
which does not have territorial jurisdiction over the of an in rem cause of 
action, have subject matter jurisdiction to transfer the in rem cause of action to the 
proper circuit or must it dismiss or strike the cause of action? 

Albeit Ruth et-al. have respectfully suggested that the question should be rephrased, this 

appeal should be decided on the answer to this question, not the first certified question. This 

question raises an issue that all too often is not recognized by both litigants and courts. It is one 

that needs to be resolved in Florida. Ruth et.al, submit that the certified question must be 

answered in the negative without regard to the wording. 

To help focus on the point being made, it is helpful to restate several points of law made 

above. The local action rule is a rule of subject matter jutisdiction, not a rule of venue. 

Board of Truste es v. Mobil Oil, su~m, h blix Sum r Markets v, Cheesbro Roofing, mma. 

Subject matter jurisdiction is a court's power to act; the authority to adjudicate the subject matter. 

State Demrtme nt of Highway Safety and Motor Vehicles v. Scott, 583 So.2d 785,787 (Fla. 2d 

DCA 1993). The venue statutes necessarily presuppose that a court where venue properly lies 

has jurisdiction over the subject matter of the suit. They do not confer extra-territorial 

jurisdiction. Lakeland Ideal Farm & Drainape Did. et al . v, Mitchell, 97 Fla. 89, 122 So. 516 

(Fla. 1929); Georgia Casu altv Co. v. ODonnell, m~ra; The Board of Trustees of the Internal 

lmmovement Trust Fund of the State of Florida v. Mob il Oil Cow ration, su~m.  

To properly focus on the problem, it also is necessary to revisit one of the basic rules of 
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subject matter jurisdiction. Subject matter jurisdiction must be properly invoked by pleading and 

service of process; and “when the cause is rem the court must have judicial power or control 

over the m.” Lovett v, Lovett, at p. 776. This simply has to mean that when an initial 

pleading, in this case the complaint, attempts to state an in rem cause of action, the court must 

be able to attain jurisdiction over the when process, whether actual or constructive, is served 

or it doesn’t acquire subject matter jurisdiction over the in rem cause of action. Put slightly 

differently, a court that cannot acquire subject matter jurisdiction of the in rern cause of action 

because it can’t seize the which lies outside its territory, does not have before it a cause of 

action that was initiated by proper pleading and service of process. How does a complaint that 

is filed in a court that doesn’t have territorial subject matter jurisdiction, and a summons that is 

issued by a court that doesn’t have such jurisdiction, bring the before the Court? 

Ultimately, if an in rem cause of action is never before the court because it cannot be 

lawfully initiuted in that court, the court has nothing but useless paper to transfer to the proper 

county. The order of transfer must be a nullity in such a circumstance. In the instant case no 

court, whether it be in Polk, Sarasota, or Charlotte has ever acquired jurisdiction of the in rern 

cmue of action because a proper pleading invoking subject matter jurisdiction has not been filed 

and served with lawful process in any of the counties involved. If there was no jurisdiction over 

the cause of action in any court before the transfer, how does any court acquire jurisdiction over 

it? If it can, it must be by some method akin to alchemy. Certainly personam jurisdiction 

over the defendant does not supply the answer. 

The construction being urged is buttressed by the U. S. Supreme Court’s ruling in 

had been removed Remblic National Bank of Miami v. United States, -, In that case the 
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from the court’s territorial jurisdiction affer it was seized. The Court of Appeals held that the 

court no longer had jurisdiction of the in ran action. The Supreme Court reversed, positing that 

“a valid seizure of the is a prerequisite to the initiation of an h civil forfeiture 

proceeding.” It has to be obvious that without a valid actual or constructive seizure of the --- 

because the court lacks territorial jurisdiction over it -- no forfeiture action can be initiuted by 

proper pleading and service of process. And, again, if a cause of action has not been initiuted, 

how can it be transferred? 

It is a fundarnental principle of law that when a cowz lacks subject matter jurisdiction it 

has no power to adjudicate or determine any issue or cause submitted to it. Ca~ricorn Marble 

Cornmny v. George H y m n  Construct ion Cornmy, 462 So.2d 1208 (Fla. 4th DCA 1985). This 

fundamental principle leaves no room for the Polk County Circuit Court to have ordered the 

transfer of the in rem forfeiture cause of action to another county, or to have entered any other 

order other than an order of dismissal. It did not have subject matter jurisdiction over the cause 

of action so it did not have any jurisdictional basis or power to order a transfer of the cause of 

action to the proper counties. While there does not appear to be any Florida cases addressing 

this proposition directly, there is support for it. 

The U. S. Supreme Coua, in The Mayor v. COotKr, 73 U.S. (6 Wall.) 247, 18 L. Ed. 

851,852 (1867) opined: 

The court held that it has no jurisdiction whatever of the case, and 
yet gave a judgment for the costs of the motion, and ordered that 
an execution should issue to collect them, This was clearly 
emnmus. If there were no iurisdiction there was no power to do 
aythinp but to strike the case fro- doc ket, In that view of the 
subject the matter was as much c o r n  non iudice as anythirtg else 
could be, and the award of costs and execution was consequently 
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void. Such was the necessary result of the conclusions of the 
court. (emphasis added) 

Plainly, when a court lacks subject matter jurisdiction over a cause of action it is as if the cause 

was coram non judice, "in the presence of a person not a judge", 

In Drew v. State, 765 S.W.2d 533,536 (Tex,App. 1989), the court said: 

Where a court lacks jurisdiction, it should proceed no further than 
to dismiss the cause for want of power to heat and determine the 
controversy,..any order or decree entered, other than one of 
dismissal is void. 

In $worn v, Northern Illinois Gas C ommy,  581 N.E. 2d 819 @l.App.1991), an Illinois 

appellate court stated: 

When a trial court lacks subject-matter jurisdiction, the only thing 
it has the power to do is dismiss the action. cah oon v, Alton 
Packarrinp Corn. (1986), 148 Ill.App.3d 480,101 Il1.Dec. 934,499 
N.E. 2d 52, In re Marriage of Passiales (1986), 144 Ill.App.3d 629, 
98 IU.Dec. 419, 49 N.E. 2d 541. Any order entered without 
subject-matter jurisdiction is void. Talandis Constr. Gorp * v. 
Illinois Buildin? Authority (1978) 60 lll.App.3d 715, 18 lll.Dec. 
84, 377 N.E.2d 237). 

See also Johns-MmviUe Corn I ,  v, U..S., 893 F.2d 324,326-327 (Fed.Cir. 1989); United W e s  V 

-9 Rice 176 F.2d 373 (3d Cir. 1949); Buttram v. Central States Health & Welfare Fund, 781 

FSupp. 1429 @.D. Mo. 1992); Myers v. Long Island Liehtine; Commny, 623 F.Supp. 1076, 

1080 (E.D.Ny. 1985). 

It is true that there, has been at least one case wherein a Florida appellate court, afler 

determining in a particular case that the local action rule mandated jurisdiction in a county other 

than the one where the case was tried, reversed and remanded the case for transfer to the county 

having jurisdiction. See State DeDartme nt of Natural Resources v, Antioch University, 533 So.2d 

869,873 (Ha. 1st DCA 1988), relied on by Judge Blue in his concurring opinion below. There 
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is absolutely nothing in Antioch University or any other Florida case indicating that the question 

of whether a court that lacked territorial jurisdiction over an in rem cause of action had 

jurisdiction to order a transfer of the cause of action to the proper county war either raised or 

considered. Obviously the question was not recognized, or possibly was ignored, by both counsel 

and the coutts. The fact that transfers may have been ordered in Antioch and perhaps other 

cases does not mean that they were the result of proper analysis, or, indeed any analysis at all. 

They should have no precedential value unless the issue was raised and considered. Counsel 

submits that the case now before the court is unique in Florida law insofar as this question is 

concerned. 

One Florida appellate court appears to have recognized the problem. After concluding 

that the transfer it was ordering was based on venue, not in rem jurisdiction, the Fifth District 

Court of Appeal noted: 

If subject matter jurisdiction were truly involved, it would not be possible to 
transfer the cause to another circuit. 

Tonkin v. Somenberg, 539 So.2d 1143 (ma. 5th DCA 1989). "his observation may be dictum 

but it strongly suggests that the deciding panel of the Fifth District recognized and understood 

both the problem that arises when territorial subject matter jurisdiction is lacking in an in rem 

case, and what the inevitable solution would have to be. 

The transfer order challenged by these proceedings cannot be justified on the basis of the 

"inherent power" of the Polk County court. Regularly constituted courts have power to do 

anything that is reasonably necessary to administer justice within the scope of their jurisdiction, 

but not otherwise. "Inherent power" has to do with the incidents of litigation, control of the 

court's process and procedure, control of the conduct of its officers and the preservation of order 
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and decorum with reference to such proceedings. Such is the scope of inherent power unless the 

authority creating the court clothes it with more. Boo ker v. State , 514 So.Zd 1079, 1081 

(Fla.1987); Petition of The Florida Bar. etc., 61 s0.M 646,647 (1952); State v. Booth, 291 So.2d 

74,76 (Fla. 2d DCA 1974). The Florida kgislature, even if it constitutionally could do so, has 

not clothed the circuit courts of this state with the power to transfer in rem causes of action over 

which they have no territorial jurisdiction to the proper court, even when they have personam 

jurisdiction over the defendants. The reasoning of the concurring judge in the court below seems 

to be that if the court had personam jurisdiction it had the inherent power to order a transfer. 

For the reasons set forth above, this cannot be correct. 

Lastly, this case does not involve a transfer between two courts in the same county. The 

rules make specific provision for such transfers which manifestly do not involve territorial 

jurisdiction. Rule 1.060, Florida Rules of Civil Procedure (If an action is pending in the wrong 

court in a county it may be transferred to the proper court within said county). See e.g. Bradlev 

v, Doe, 612 &.2d 722 (Fla. 1st DCA 1993). A legislative act to the effect that a court which 

does not have subject matter jurisdiction over an rem action because the lies outside its 

territory has jurisdiction to transfer the action to a court having such jurisdiction might provide 

the authority that is lacking in this case if it could pass constitutional muster. The fact is that 

no such act exists. Indusio unis est exclusio alteriug seems applicable. 

In sum, there is no legal authority justifying a transfer to another county of an h rn 
cause of action which was not initiated by proper pleading and process, because the did not 

lie within the territorial jurisdiction of the court in which the suit was filed and which issued the 

process. 
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CONCLUSON 

Ruth et.al respectfully submit that the Court should answer both certified questions in the 

negative for the reasons set forth above. The Court of Appeal should be directed to reverse the 

case and remand it to the Polk County Circuit Court with instruction to dismiss the forfeiture 

cause of action for lack of subject matter jurisdiction. 
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