
Y 

NOS. 87,134 & 86,881 

AMENDMENTS TO THE FLORIDA 
RULES OF APPELLATE PROCEDURE. 

[November 22, 19961 

PER CURIAM. 

We have for consideration The Florida Bar Appellate Rules 

Cornmitteels (Committee) quadrennial r epor t  of proposed rule 

changes filed in accordance with Florida Rule of Judicial 

Administration 2.130(c) (3). we have jurisdiction pursuant to 

article V, section 2 ( a )  of the Florida Constitution. We have 

consolidated the Committee's report with the file opened as a 

result of this Court's initiation of proposed rule amendments 

designed to simplify criminal appeals from guilty pleas and 

appeals relating to sentencing errors. 

I 

The Committee proposed a new rule 9.100(f), which imposes 

additional requirements on proceedings in the circuit court which 



seek to invoke the jurisdiction of the circuit court described in 

rules 9 . 0 3 0 ( c )  ( 2 )  and (c) ( 3 )  to the extent that the petition 

seeks review of judicial or quasi-judicial action. 

the Committee that this amendment will clarify when Florida Rule 

of Civil Procedure 1.630 applies and when rule 9.100 applies in 

the circuit court. 

We agree with 

On December 21, 1995, this Court issued an opinion 

suggesting that scarce resources were being unnecessarily 

expended in appeals from guilty pleas and appeals relating to 

sentencing errors. Amendments to F ~ O  rida Ru les of A m  el 1 a t e 
. .  minal 

Procedure 9 . 0  20(a) & 9. 140(bl & Flo r ida  Rule of C r l  

Procedu re 3 .800  , No. 86,881 (Fla. Dec. 21, 1995). On our own 

motion, we proposed amendments to rule 9.020(g) and rule 

9.140(b), as well as Florida Rule of Criminal Procedure 3.800. 

These amendments were designed t o  limit the record and the issues 

which could  be raised on appeals from pleas of guilty and nolo 

contendere without reservation and to require that sentencing 

issues first be raised in the trial court. 

As a consequence of our opinion, the Committee revised 

i t s  recommendations to address our proposed amendments. with 

certain minor exceptions, the Committee concurred with the 

Court's proposed amendments. However, the Committee proposed an 

additional provision which would provide a multi-faceted 

procedure in which a defendant could seek to have the trial court 

correct any sentencing error before it was considered by the 

appellate c o u r t  by (1) raising the issue at the time of 
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4 

sentencing, ( 2 )  raising the issue by posttrial motion, or ( 3 )  

raising the issue by "noticeii in the appellate court, which would 

then send the issue to the trial court to rule on the issue 

f i r s t .  The Committee gave several reasons for i t s  proposal, 

including the concern that the requirement that all sentencing 

errors be raised in the trial court in order to be considered on 

appeal would result in a substantial increase in the number of 

claims of ineffective assistance of counsel for failing t o  

preserve sentencing errors. 

While these matters were under consideration, the 

legislature enacted the IICriminal Appeal Reform Act of 1996" (the 

Act), which became effective on July 1, 1996. Ch. 96-248, 5 4 ,  

Laws of Fla. Because certain provisions of the Act appeared to 

conflict with the current appellate rules, this Court requested 

and received comments from interested parties concerning the 

effect of the  Act upon the rules and the proposed amendments. 

Our attention has become focused upon those portions of 

the Act which created section 925.051, which provides in part as 

follows: 

( 3 )  An appeal may not be taken from a 
judgment or order of a trial court unless a 
prejudicial error is alleged and is properly 
preserved or, if not properly preserved, 
would constitute fundamental error. A 
judgment or sentence may be reversed on 
appeal only when an  appellate court 
determines after a review of the complete 
record that prejudicial error occurred and 
was properly preserved in the trial court or, 
if not properly preserved, would constitute 
fundamental error. 

without expressly reserving the right to 
( 4 )  If a defendant pleads nolo contendere 
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appeal a legally dispositive issue, or if a 
defendant pleads guilty without expressly 
reserving the right to appeal a legally 
dispositive issue, the defendant may not 
appeal the judgment or sentence. 

In their comments, the Committee as well as public 

defenders and others contend that the provisions of the Act are 

procedural in nature and cannot override this Court's Rules of 

Appellate Procedure. On the other hand, the Attorney General 

insists that the Act's provisions are substantive and, therefore, 

controlling. 

The United States Supreme Court has consistently pointed 

out that there is no federal constitutional right of criminal 

defendants to a direct appeal. Evitts v.  Lucev , 469 U.S. 387, 

393, 105 S. Ct; 830, 83 L. Ed. 2d 821 (1985) ("Almost a century 

ago the Court held that the Constitution does not require States 

to grant appeals as of right to criminal defendants seeking to 

review alleged trial court errors.It). Accord Abnev v, United 

W, 4 3 1  U.S. 6 5 1 ,  656, 97 S. Ct. 2034 ,  52 L. Ed. 2d 651 

( 1 9 7 7 ) ;  Ross v, Moffitt., 417 U.S. 600, 94 S. Ct. 2437, 41 L. Ed. 

2d 341 (1974). Moreover, in S t a t e  v. Cre iahton, 469 So. 2d 735 

(Fla. 1 9 8 5 ) ,  this Court stated that there was no right t o  appeal 

set forth in our state's constitution. We reasoned that while 

our immediately preceding constitution provided that "appeals may 

be taken as a matter of right from all final judgments o f  

decrees,Ii the 1972 revision to article V eliminated the 

constitutional right to appeal by altering the language to 
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authorize "appeals, that may be taken as a matter of right, 

final judgments or orders. 

from 

However, the issue in Creicrhtoq was whether the state had 

a constitutional right to appeal. Furthermore, we did not 

consider in Creiuhto n the fact that nowhere in the voluminous 

documents which reflect the history and intent of the 1972 

revision of article V is there any suggestion that the revisers 

intended to remove from the constitution the right to appeal. 

Therefore, we now recede from C r e  bhtoe to the extent that we 

construe the language of article V, section 4 ( b )  as a 

constitutional p r o t e c t i o n  of the right to appeal. However, we 

believe that the legislature may implement this constitutional 

right and place seasonable conditions upon it so long as they do 

not thwart the  litigants' legitimate appellate rights.' Of 

course, this Court continues to have jurisdiction over the 

practice and procedure relating to appeals. 

Applying this rationale to the amendment of section 

9 2 4 . 0 5 1 ( 3 ) ,  we believe the legislature could reasonably condition 

the right t o  appeal upon the preservation of a prejudicial error 

or the assertion of a fundamental error. 

might reach such a conclusion, this Court on June 27, 1996, 

promulgated an emergency amendment designated as new Florida Rule 

of Criminal Procedure 3.800(b) to authorize the filing of a 

Anticipating that we 

I 

L 

As noted in Creinhto n, even during the period of 1956 to 
1972 when there was no question that the sight of appeal was 
protected by our constitution, we continued to recognize that the 
state's right to appeal in criminal cases was governed by 
statute. 
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motion to correct a defendant's sentence within ten days. 

re 3.804 , 675 So. 2d 1374 (Fla. Florida Rule of c rhinal Procedu 

1996). Because many sentencing errors are not immediately 

apparent at sentencing, we felt that this rule would provide an 

avenue to preserve sentencing e r r o r s  and thereby appeal them. 

However, since our adoption of the emergency amendment, a number 

of parties have expressed the view that the ten-day period is t oo  

short. They say that because of the copying process in the 

clerk's office or for other reasons, attorneys often do not 

timely receive copies of the sentencing orders. 

that as a result of the short time period, many public defenders 

Others point out  

are ordering expedited transcripts of the sentencing hearing at 

additional c o s t  to the State. For these reasons, we have 

extended the time for filing motions to correct sentencing errors 

under r u l e  3.800(b) to thirty days. 

The other issue immediately before us is the effect of 

the  Act on the proposed r u l e  on appeals from pleas of guilty 01: 

nolo contendere without reservation. In Robinso n v .  Sta te  I 3 7 3  

So .  2d 898 (Fla. 19791, this Court addressed the validity of 

section 924 * 06 ( 3 )  , Florida Statutes (19771 ,  which read: 

A defendant who pleads guilty or nolo 
contendere with no express reservation of the 
right t o  appeal shall have no right to a 
direct appeal. 
review by means of collateral attack, 

Such defendant shall obtain 
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The Court agreed that the statute properly foreclosed appeals 

from matters which took place before the defendant agreed to the 

judgment of conviction. However, the Court held that there was a 

limited class of issues which occur contemporaneously with the 

entry of the plea that may be the proper subject of an appeal. 

These included: (1) subject matter jurisdiction; ( 2 )  illegality 

of the sentence; (3) failure of the government to abide by a plea  

agreement; and ( 4 )  the voluntary intelligent character of the 

plea. R o b a o n  , 3 7 3  so. 2d at 902. 

Section 924.051(b) (4) is directed to the same end but is 

worded slightly differently. Insofar as it says that a defendant 

who pleads nolo contendere or guilty without expressly reserving 

the right to appeal a legally dispositive issue cannot appeal the 

controls. A nsoq judgment, we believe that the principle of Bpbi 

defendant must have the right to appeal that limited class of 

issues described in Robinson. 

There remains, however, another problem. Section 

924.051(b)(4) also states that a defendant pleading guilty or 

nolo contendere without expressly reserving the right t o  appeal a 

legally dispositive issue cannot appeal the sentence. However, a 

defendant has not yet been sentenced at the time of 

Obviously, one cannot expressly reserve a sentencing error which 

has not yet occurred. By any standard, this is not a reasonable 

condition to the  right to appeal .  Therefore, we construe this 

provision of the Act to permit a defendant who pleads guilty Or 

nolo contendere without reserving a legally dispositive issue to 

the p l e a .  
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nevertheless appeal a sentencing error,  providing it has been 

timely preserved by motion to correct the sentence. 

Iaco vone, 660 So. 2d 1371 (Fla. 1995); Williams v .  State , 492 so. 

2d 1051 (Fla. 1986) (statutes will not be interpreted so as to 

yield an absurd result). 

V. %,e S t a t e  

Accordingly, we have rewritten rule 9.140 to accomplish 

the objectives set forth above. Consistent with the 

legislature's philosophy of attempting to resolve more issues at 

the trial court level, we are also promulgating Flo r ida  Rule of 

Criminal Procedure 3.170(1), which authorizes the filing of a 

motion to withdraw the plea after sentencing within thirty days 

from the rendition of the sentence, but  only upon the grounds 

recognized by Robi nson or otherwise provided by law. 

amendments to the Florida Rules of Criminal Procedure will be 

included in our  four-year cycle amendments to those rules. 

have amended r u l e  9.020(h) 

the plea after sentencing will postpone rendition until its 

disposition. While we also received comments that other portions 

of the Act are inconsistent with the ru les ,  we have determined t o  

address on a case-by-case basis any of these issues which may 

arise. 

The 

We 

to provide that a motion to withdraw 

In view of our decision in Davis v .  Skate , 661 So. 2d 

1193 (Fla. 1 9 9 5 ) ,  clarifying the definition of illegal sentences, 

we have provided in rules 9.140(b) (1) (D) and (c) (1) (J) that 

direct appeals may be taken from both  illegal and unlawful 

sentences. 
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Pursuant to the Committee proposal, rule 9.340 as amended 

also permits a defendant to cross-appeal in certain cases when 

the State appeals a nonfinal order; incorporates the text of 

Florida Rule of Criminal Procedure 3.851, which deals with 

collateral relief after a death sentence has been imposed, into 

the appellate rules; permits parties in criminal cases to make 

their own copies of transcripts; returns belated appeal petitions 

to the appellate courts and places a two-year time limit on the 

filing of such petitions; and establishes n e w  procedures for 

filing petitions for ineffective assistance of appellate counsel 

and imposes a two-year limitation on the filing of such 

petitions. 

In response to this Court's request, the Committee 

proposed rules to deal with the procedure for appeals in juvenile 

delinquency cases and f o r  juvenile dependency and termination of 

parental rights cases, 

these proposals in rules 9.145 and 9.146. 

With minor modifications, we have adopted 

On November 9, 1995, this Court adopted amendments to the 

Florida Rules of Workers' Compensation Procedure which set forth 

the appellate jurisdiction with respect to workers' compensation 

Workers proceedings. In re Arne ndments to F l o r i d a  Rules of 

Comnensa t i  ' o n  Procedu r e ,  6 6 4  So. 2d 945 (Fla. 1995). Consistent 

with the theme that all rules dealing with appellate review 

should be contained in the Rules of Appellate Procedure, 

Committee has streamlined the already approved workers' 

compensation rules to avoid duplication with presently existing 

the 
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appellate rules and has incorporated the workers' compensation 

appellate rules into proposed rule 9.180. 

is an area of the law that does necessitate certain procedural 
rules that are different from the general appellate rules. We 

therefore approve proposed rule 9.180. 

Workers' compensation 

The Committee recommended an amendment to rule 9.210(c) 

to permit appellees to file their own statements of case and 

facts, thereby eliminating the present rule requirement that 

appellees clearly specify the areas of disagreement with the 

statement of the case and facts of the appellants. 

only recommendation of the Committee which the Board of Governors 

voted against adopting. Upon consideration, however, this Court 

has concluded to adopt the proposed amendment. 

there are some instances in which it is difficult, 

impossible, f o r  the appellee to intelligibly specify the areas of 

disagreement in the statement of the case and facts of the 

appellants. However, we encourage appellees not to rewrite the 

statement of case and f a c t s  except where clearly necessary. 

This was the 

We recognize that 

if not 

In McFadde n v. S t a t e  , 21 Fla. L. Weekly 5183 (Fla. A p r .  

25, 1 9 9 6 1 ,  this Court adopted an emergency amendment to rule 

9.430 concerning appeals by persons asserting their indigency. 

Judge Zehmer, on behalf of the First District Court of Appeal, 

filed a comment to the emergency amendment suggesting that its 

wording would cause t h a t  court procedural problems. 

consequence, on May 2 ,  1996, we retroactively stayed 

implementation of the emergency amendment. Thereafter, the 

As a 
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Committee submitted a proposed substitute for our emergency 

amendment stating that it had been agreed upon by representatives 

of each of the district courts of appeal. Because it appears 

that the Committee's solution gives each court the flexibility 

necessary to handle these matters, we have adopted the 

committee's proposed amendment to rule 9.430. 

The remaining amendments are self explanatory and 

received little or no adverse comment. We approve these 

amendments as submitted with only minor change. 

Accordingly, the Florida Rules of Appellate Procedure are 

amended as reflected in the appendix to this opinion. 

language is indicated by underscoring; deletions are indicated by 

struck-through type. The Committee Notes are offered for 

New 

explanation only and are not adopted as an official part of 

rules. The amendments s e t  forth in the appendix shall became 

effective January 1, 1997, at 12:01 a.m. 

the 

It is so ordered. 

KOGAN, C.J., and SHAW, GRIMES, HARDING and WELLS, JJ., concur. 
ANSTEAD, J., concurs specially with an opinion, in which KOGAN, 
C.J. and SHAW, J., concur. 
OVERTON, J., concurs in result only. 

THE FILING OF A MOTION FOR REHEARING SHALL NOT ALTER THE 
EFFECTIVE DATE OF THESE AMENDMENTS. 

-11- 



ANSTEAD, J., specially concurring. 

I write separately in support of our decision today to 

, 469  So. 2d 735 recede f r o m  the suggestion in a t a t e  v. Creiahton 

(Fla. 19851,  that the citizens of Florida voted in 1972 to amend 

the Florida Constitution to eliminate a citizen's right to appeal 

from final orders and judgments. 

Creiahton 

In Crow-no ver v. Shanno n ,  170 So. 2d 299 (Fla. 1964), 

this Court declared: 

The right to appeal from the final 
decisions of trial courts to the Supreme 
Court and to the District Courts of Appeal 
has become a part of the Constitution and is 
no longer dependent on statutory authority o r  
subject to be impaired or abridged by 
statutory law, but of course subject to rules 
promulgated by the Supreme Court regulating 
the practice and procedure. 

&I- at 301.2 

the Constitution was unquestioned before 1985 and the issuance of 

the opinion in Creiahton. 

That a citizenls right to appeal was protected by 

Creicrhton involved an issue concerning only the State's 

limited right t o  appeal.3 The Cre iahton dicta contained no 

'Similarly, in Marshall v. State , 3 4 4  So. 2d 646, 648 (Fla. 
2d DCA 1 9 7 7 1 ,  Justice Grimes, then a district court judge, 
declared for an unanimous panel :  ~iOur Florida Constitution 
guarantees convicted persons of the right of appeal . . . . "  &g 
also Judge Cowart's opinion in State v. W.A.M, 412 So. 2d 49 (5th 
DCA), review denied , 419 So. 2d 1201 (Fla. 1982) (finding that 
although article V was revised in 1972, the right to appeal was 
not affected). 

'&!2 CrQ wnovs v. Shanno n, 170 So. 2d 2 9 9 ,  300 (Fla. 19641, 
holding: "Before the enactment of chapter 19554 in 1 9 3 9 ,  there 
was no right of appeal or writ of error by the State in criminal 
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analysis of the constitutional amendment pro~ess.~ 

address the intent of the drafters of the revisions, or the 

intent of the voters, or the extensive provisions concerning 

appeals and appellate courts set out in the Florida 

Constitution.' 

speculation as to why the legislature used the word ttthatli 

preceding its reference to the right to appeal in the 

Nor does it 

Rather, the entire analysis in Cre icrhton rests on 

constitution. This analysis is clearly flawed and inadequate. 6 

prosecutions. 

4 P ~ b l i ~  confidence in the judicial process is undermined 
when this court merely announces a ruling that an important 
citizenls right has been eliminated without engaging in a 
reasoned analysis of the constitutional amendment process that is 
claimed to have eliminated the right. 

of why iahtos 'For example, there is no explanation in Cre 
the people would make such extensive provisions for a system of 
appeal in the constitution but leave it up to the legislature to 
decide if the system should ever be used. The constitution does 
n o t  say that is what was contemplated. 

6Attorney Stephen Krosschell, in a brief filed with this 
court, explains that even the "grammatical" analysis of Creiahton 
is flawed: 

Creiahto n turns on the fact that Article V, 
Section 4(b) (1) ("District courts of appeal shall have 
jurisdiction to hear appeals, that may be taken as a 
matter of right, from final judgments o r  orders of 
trial courts . . . . " I  uses t he  word "thattt rather than 
"which. 'I According to creiahto n, " t h a t "  is a word of restriction which restricts the word *iappealsii to those 
appeals that can be t aken  as a matter of right, i.e., 
those appeals permitted by the  legislature. 
contrast, if the  constitution had used tfwhich," this 
word would not have restricted the word llappeals,tt and 
the clause "(which) may be taken as a matter of right" 
would have been an independent statement of the 
constitutional right to appeal. 469 So. 2d at 739. 

the century, "thatii and Itwhichtt have the meanings which 
Creicrhton gave these words. 

By 

I doubt that, in today's usage since the turn of 

These words are used 
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tional AnalvsiS 

Unfortunately, the majority opinion in Creightan failed 

to adhere to this Court's own earlier admonitions as to the 

method of analysis to be applied in such a situation. Professor 

Levinson, in his comprehensive work on constitutional law, 

pointedly discusses this issue: 
. .  Transition f r o  m Old to New Constitutioe 

1. REPETITION OF IDENTICAL PROVISION 
IN NEW AND OLD CONSTITUTIONS 

If the new constitution contains a provision 
identical to the corresponding provision in 
the old, judicial interpretations of the o l d  
constitution retain their validity as 
interpretations of the new, since the framers 
or the voters are presumed to have known the 

interchangeably in this century, and the o l d  
grammatical distinctions no longer apply. Furthermore, 
the elementary (and still valid) ru l e  of grammar 
applicable here in my view is that clauses separated by 
commas are nonrestrictive clauses intended to introduce 
independent concepts. The commas around the clause 
"that may be taken as a matter of right" in Article V, 
Section 4 ( b )  ( 3 ) ,  mean that this clause does not 
restrict "appealsii to those appeals permitted by the 
legislature. It instead is a nonrestrictive clause 
which independently expresses the const itutionaa right 
to appeal. Only if the commas in Article V, Section 
4 ( b )  ( 3 ) ,  were absent would Creiuhton have been correct 
that this clause is a restrictive clause which 
restricts appeals to those permitted by the 
legislature. 

reasoning in Creiuhton, which was dicta and unnecessary 
to the result of the case. Creiahtm involved a state 
appeal and was properly decided on the principle that 
the legislature can restrict the types of appeals which 
its employees (such as prosecutors) may take. 
Creiuhton did not need to make the further holding that 
the right to appeal is statutory--not only for 
prosecutors but for everyone else as well. 

Accordingly, this Court should recede from this 
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old interpretations and to have intended to 
preserve them by repeating the same 
constitutional language. 

2 .  SIMILAR BUT NOT IDENTICAL PROVISION IN NEW 
AND OLD CONSTITUTIONS 

If the new constitution contains a 
provision similar but not identical to the 
corresponding provision in the o l d ,  the 
question arises whether the framers or voters 
intended a mere change in literary style (in 
which event the cases decided under the o l d  
constitution continue to govern) o r  a change 
of meaning (in which event the old cases are 
superseded) . 

In Havek v. Lee County 1231 So. 2d 214 (Fla. 
1970)], the issue was whether article 111, 
section l l ( a )  (1) of the 1968 constitution, on 
laws "pertaining to . . . jurisdiction . . . 
of [court] officers, It should receive the same 
interpretation as had been given to the 
corresponding provision of the 1885 
constitution about laws "regulating the 
jurisdiction . . , of officers.ti The court 
examined the minutes of the Constitutional 
Revision Commission and determined, on 
rehearing, that the change was merely one of 
style and that the framers intended to 
preserve the meaning developed by the old 
cases. 

L. Haro ld  Levinson, Florida Co ns t 4 tu t Bena 1 Law, 28 U. Miami L. R .  

551, 557 ( 1 9 7 3 ) .  

In Havek, this Court candidly declared: 

Subsequent to the  rendition of the 
original decision in this cause, November 5 ,  
1969, from which we now recede, we have 
examined minutely the record of the  
proceedings of the Constitutional Revision 
Commission appointed to d r a f t  the 
Constitution which was adopted by the people 
in the General Election of 1968 and became 
effective January 7, 1969, and many documents 
relating thereto which have been collected 
and are now preserved in the Supreme Court 
Library. The revelations of these various 
documents and a more thorough study and 
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comparison of the language used in each 
constitution convince us there was no 
intention to change in any way the purposes 
to be served by such provisions. 

Had the majority in Creiahton followed the r u l e  of analysis set 

out by this Court in Jiavek and examined the constitutional 

revision proceedings of 1972, it would have discovered the 

obvious: 

appeal from article V. 

committee responsible for the revisions declared at the time, 

drafters of the amendments intended just the opposite--to 

that there was never an intent to remove the right of 

In fact, as the chair of the legislative 

the 

.preserve a citizen's recognized constitutional right to appeal 
under article V. 7 

Cons t itutioaal Revision Process of 1972 

The Creiahton dicta provides no analysis for its rather 

astounding conclusion that in 1972 the people of the State of 

Florida, without even knowing about it, affirmatively voted to 

take away their own right to appeal. Of course, the 

constitutional revision process is conducted in the Florida 

sunshine, and it was conducted in the sunshine in 1972. 

C r e i ah t o  n cites not one piece of evidence of any kind from t h e  

legislative or public process of amending t h e  Constitution, 

any ballot summary, as informing the Florida voters that they 

Yet, 

nor 

7& letter of September 23, 1971, from Talbot D'Alemberte, 
Chairman, House Judiciary Committee, t o  Mallory Horton contained 
in materials on 1972.constitutional revisions located in the  
Florida Supreme Court Library; 
"Judicial Reform-Now or Never," 46 Fla. B a r  Journal 68 
Talbot D'Alemberte, The Flo-a S t a t e  C o w i t u t  ion: A Reference 
Guide (1991). 

also Talbot D'Alemberte, 
(1972) ; 
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would be doing away with their right to appeal if they approved 

the amendments proposed in 1972. Surely no one could seriously 

contend that such an important change in the Constitution would 

be made without disclosing this intent. 8 

In f a c t ,  there are sixteen file folders in our own 

Supreme Court Library labeled "Legislative History and Intent" 

and brimming with letters, drafts, committee notes, and research 

materials--all chronicling in detail the very public 1972 article 

V revision process from its inception. And, there is not one 

word in these materials indicating that a citizen's 

constitutional right to appeal in article V was meant to be 

affected in any way by the 1972  revisions. To the contrary, 

those materials contain unrebutted evidence, including the House 

Judiciary Chairman's written expression, indicating that no 

change t o  a citizen's sight to appeal was contemplated. Copies 

of t he  House summary of the proposed amendments to article V as 

well as the ballot summary and the League of Women Voters public 

information guide are footnoted here to clearly demonstrate that 

a citizen's right to appeal was not eliminated in 1972.' There 

'For example, this Court goes to great lengths as part of 
its duty t o  review ballot initiatives t o  be certain that a ballot 
title and summary for a proposed constitutional amendment by 
citizen initiative accurately apprises the voter of the chief 
purposes and effects of the proposed amendment and is not 
misleading so that the voter may make an informed decision 
whether to support a proposed change to our state constitution. 
Sgg 5 101.161, Fla. Stat. ( 1 9 9 5 ) .  

'The House summary provides: 

ANALYSIS OF PROPOS ED 
TO BE SUBMITTED TO PEO PLE ON MA RCH 14, 19 72 

VISION 0 F A R T I C L E  V 
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1. The 16 different courts in the state are 
consolidated into four uniform levels of courts: 
supreme court, district court of appeal, circuit court 
and county court. The present judicial system is a 
hodgepodge of different courts which vary from county 
to county. 
2 .  
established uniformly across the state as follows: 

The jurisdiction of circuit and county courts would be 

A. G ircuit Court : Civil over $2,500.00, juvenile, 
probate,  competency, and all felony jurisdiction. 
B. m t v  Court: Misdemeanors, claims of less than 
$2,500.00 and violation of all ordinances including 
traffic ordinances. 

3. The proposed revision upgrades the entire judiciary and 
gives the same priority to the criminal justice system 
and legal issues involving our children and our 
mentally ill as it does to civil cases. In most 
instances under the present system subordinate courts 
try these issues. 
4 ,  The proposed revision establishes a court structure 
which will help to insure sound judicial 
administration. The chief justice is the chief 
administrative officer of the entire judicial system. 
Judges may be freely assigned to other courts to insure 
proper utilization of judges' time. Each circuit will 
have a chief judge to insure efficient administration 
on a local level. Judges will be created only on the 
basis of need with the supreme court responsible for 
instituting the creation of additional judges. There 
will be no arbitrary population restrictions limiting 
the number of available judges. Such restrictions have 
contributed to the backlog of cases under the present 
Court structure. 
5 .  Specialized divisions of any court, except the supreme 
court, may be established. 
6. All judges will be required to be full time. The 
proposal eliminates the conflict of interest inherent 
in allowing part time judges to be part time lawyers. 
7. All judges must be lawyers except judges of County 
courts in counties under 40,000. In these small 
counties, there are few, if any, lawyers to fill the 
positions. 
8. The governor is required to fill vacancies from 
nominations made by judicial nominating commissions. 
Approximately ninety percent of all judges in the state 
were originally appointed t o  office to fill a vacancy. 
Such commissions help to remove the judiciary from 
politics, 
9. All judges are subject to the disciplinary 
procedures of the judicial qualifications commission. 
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Presently, the lower court judges are not subject to 
such procedures. 
10. 
1977. 
burden now imposed to pay the salaries of all trial 
courts except the circuit court. 
11. State attorneys are prosecuting officers in all 
trial courts, except municipalities may provide their 
own prosecutors to prosecute their ordinances. County 
solicitors are abolished. 
12. Public defenders are required in each circuit. 
13. Each circuit will have a clerk of the circuit 
court. However, his duties may be divided between a 
clerk of the court and an official who serves as county 
recorder and clerk of the county commission. A clerk 
of the county court may be established by general law. 
14. Constables become statutory positions subject to 
change or termination by general law. 
15. Municipal courts may exist till January 1977, at 
which time they are abolished. 
including justices of the peace, are abolished on the 
effective date of the article, which is January 1, 
1973. 
16. Provision is made for the return of fines and 
forfeitures, arising from cases tried in county courts, 
to the city or county in which the offense occurred. 
17. For the convenience of police officers, witnesses 
and other citizens, branch courts will be established 
throughout a county. A central court is not 
appropriate for handling the  small, day to day legal 
problems which arise. For this reason, the chief judge 
of the circuit is given the  power to direct that any 
trial court may sit in convenient locations. 
municipality which provides adequate facilities may 
have a branch court established in its area, unless the 
chief judge of the circuit finds the request is 
unjustified. In that case, the municipality can appeal 
to the supreme court. 
18. 
county courts by judges who are independent of city 
councils or other appointing authorities. 
enforce  its ordinances as strictly as it does now by 
relying on its own prosecu to r s .  
19. Very few judges will be automatically elevated to 
circuit judge, In most instances, the electorate will 
decide in the elections in the fall of 1972 who will be 
elevated to circuit judge. 
20. Those county judges and justices of the peace 
presently holding office, who are not lawyers, may run 
f o r  election as county court judges in 1972. 

A11 judges' salaries will be paid by the state by 
This will relieve the ad valorem taxpayer of a 

All other courts, 

Any 

Municipal ordinances will be ultimately tried in 

The city may 
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The ballot summary provided: 

REVISION OF ARTICLE V 
Judiciary, Proposing a revision of the Judicial Article 
of the Florida Constitution; reorganizing the trial 
courts into a uniform court system; providing standards 
and procedures for the selection and discipline of all 
judges, and establishing a system of court 
administration. 

League of Women Voters public information guide provided in 
summary : 

Florida Needs--Order in the Courts 
Revision of Article V of the Constitution will bring 
order to the present court Ilhodge podgel' 
It would: 
ELIMINATE DUPLICATION 
Instead of 15 kinds of trial courts, there will be 2 
Circuit--Civil $2500 and over, juvenile, probate, 
guardianship, competency and all felonies. 
County--Civil less than $2500, misdemeanors, traffic, ad 
violations of all ordinances. 
AS an example, at present, if a citizen sues for 
damages under $2500 he may either enter his case in a 
small claims court, a county judge's court, a justice 
of the peace court, a magistrate's court, a court of 
record, a civil court of record, or a circuit court, 
depending upon the county where he resides. 
In the proposed system he would go to a county c o u r t .  
ESTABLISH RULES FOR ALL COURTS 
For the first time there will be clearcut lines of 
responsibility and accountability. 
SPEED JUSTICE 
More efficient use will be made of judicial manpower by 
assignment of judges to the courts that need them. 
New judges may be created by the legislature on the 
basis of need, not population. 
Professional court administrators may be used allowing 
judges more time to dispense justice. 
BRING LOCAL JUSTICE CLOSER TO THE PEOPLE 
Branch courts may be established throughout the county 
as needed. 
citizens to lodge complaints against trial judges of 
lower courts. 

Judicial nominating commissions will remove patronage power 
which is sometimes used by elected officials to reward 
unqualified supporters. 
PROVIDE MORE LOCAL REVENUE 

Grievance procedures are provided for 

REMOVE LOCAL POLITICS FROM 3UDICIAL APPOIN"4FNI"T 
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is no suggestion or hint in any of these materials that the right 

to appeal was affected by the proposed revisions. 

before the constitutional revisions of 1972 were placed on the 

ballot, the chairman of the House Judiciary Committee, Talbot 

D'Alemberte, the recognized !!fatheri1 and drafter of the 

revisions, expressly declared that lI[wJe intended to provide for 

the right to appeal from final judgments.@l 

In fact, 

Facial Ana lvsis of icle V.  Section 4 ( b )  (1) 

In addition, even a superficial examination of the 

explicit provisions of article V demonstrates that the drafters 

clearly distinguished the jurisdiction of the district courts 

under article V, section 4 ( b )  (1) l i t o  hear appeals, that may be 

The new article provides for total state funding of 
courts thus relieving local property taxpayers from 
this burden and releasing more money for local 
services. 

All judges must serve full time removing the 
possibility of conflicts of interest. 

Except i n  counties under 40,000, all non-lawyer judges 
will eventually be phased out. 
ABOLISH THE FEE SYSTEM 
In many courts fees collected from fines are used to 
determine judges' salaries and other court costs. This 
has been called a "justice-by-the dollar" system. This 
practice will be abolished. Any fines and forfeitures 
collected will be returned t o  the  city or county where 
t h e  o f f e n s e  occurred. 
PROMOTE COURTROOM DECORUM AND DIGNITY 
At present, many municipal and justice of the peace 
courts are conducted in garages, auto repair shops, 
etc. what defendants see in such cases they use as a 
basis for judging a l l  the courts in the land. The 

ELIMINATE PART-TIME JUSTICE 

PHASE OUT ALL NON-LAWYER JUDGES. 

- 

proposed revision would ensure that all courts will be 
state courts w i t h  appropriate j u d i c i a l  procedures. 
VOTE FOR AMENDMENT I 
ARTICLE V REVISION--on March 14 
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taken a s  a matter of right" from other appeals. lo 

for example, the drafters limited appeals in administrative 

matters and in circuit court to appeals Itas prescribed by general 

law. & sec t ion  4 (b) ( 2 )  (administrative appeals) and section 

5 (b) 

limitation on the jurisdiction of the Supreme Court or the 

district courts of appeal. The drafters knew what the phrase "as 

prescribed by general law" meant and did not use it as a 

limitation of a citizen's right to appeal t o  the district courts 

of appeal or the Supreme Court. 

Specifically, 

(circuit court appellate jurisdiction) . l2 There is no such 

Instead,  they used t ha t  phrase 

"Article V, Section 4 ( b )  (1) provides: 

District courts of appeal shall have jurisdiction 
to hear appeals, that may be taken as a matter of right, 
from final judgments or orders of trial courts, 
including those entered on review of administrative 
action, not directly appealable to the supreme court or 
a circuit court. They may review interlocutory orders 
in such cases to the extent provided by rules adopted 
by the supreme court. 

'lArticle V, Section 4 (b) ( 2 )  provides: 

District courts of appeal shall have the power of 
direct review of administrative action, as prescribed 
by general law. 

I2Article V, Section 5 (b) provides: 

JURISDICTION.--The circuit courts shall have 
original jurisdiction not vested in the county 
courts, and jurisdiction of appeals when provided 
by general law. They shall have the power to 
issue writs of mandamus, quo warranto, certiorari, 
prohibition and habeas corpus, and all writs 
necessary or proper to the complete exercise of 
their jurisdiction. Jurisdiction of the circuit 
court shall be uniform throughout the state. They 
shall have the power of direct review of 
administrative action prescribed by general law. 
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intentionally to permit the  legislature to provide for appeals in 

administrative proceedings and in the circuit courts. 

Further, after providing for appeals to the district 

courts as a matter of right from final judgments and orders of 

trial courts, the drafters provided that the Supreme Court could 

decide by rule what interlocutory orders could be appealed to the 

district courts. A plain reading of these provisions reveals 

that the constitution explicitly provides for appeals as a matter 

of right from final judgments and orders, with the Supreme Court 

deciding what interlocutory orders may be appealed. Otherwise, 

we would be left with the anomalous situation of the Supreme 

Court providing for interlocutory appeals in cases where the 

legislature may have said there shall be no appeal at all from 

the final outcome. 

Unclus ion 

Whatever the method of analysis used, it is apparent that 

the  legislature never intended and did not propose a change in 

a r t i c l e  V in 1972 to eliminate a citizen's sight to appeal, and 

F l o r i d a  citizens never voted to do away with their right to 

appeal .  B y  receding from the Creigb, ton dicta, we have now s e t  

the record straight on this important right of Florida citizens. 

KOGAN, C.J. and SHAW, J., concur. 
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RULE 9.010. EFFECTIVE DATE AND SCOPE 

These rules, cited as IIFlorida Rules of Appellate 
Procedure,Ii and abbreviated "Fla. 
at 12:Ol a.m. on March 1, 1978. 
proceedings commenced on or after that date in the supreme court, 
the district courts of appeal, and the circuit courts in the 
exercise of the jurisdiction described by rule 9.030(c); provided 
that any appellate proceeding commenced before March 1, 1978, 
shall continue to its conclusion in the court in which it is then 
pending in accordance with the Florida Appellate Rules, 1962 
Amendment. 
l a 1  V' A& inis tra t i w  
2.135, all conf lictina rules o f Drocedure. 

R .  A p p .  P . , I r  shall take effect 
They shall govern all 

These rules shall supersede all conflicting statutes , .  

Committee N o t e s  

1977 Amendment. The rules have been re-numbered to 
conform with the numbering system adopted by the Florida Supreme 
court for all of its rules of practice and procedure, 
avoid confusion w i t h  the former rules, which have been 
extensively revised. 
for these rules appears in this rule and in rule 9.800. 

and to 

The abbreviated citation form to be used 

This rule sets an effective date and retains 
substance of former rules 1.1, 1.2, and 1.4. A transition 
provision has been incorporated to make clear that proceedings 
already in the appellate stage before the effective date will 
continue to be governed by the former rules until the completion 
of appellate review in the  court in which it is pending on the 
effective date. 
appellate determination made in a proceeding filed in the 
appellate court before that date, the higher court may allow 
review to proceed under the former r u l e s  if an injustice would 
result from required adherence to the new rules. 
language has been deleted and the wording has been simplified. 
Specific reference has been made to r u l e  9 . 0 3 0 ( c )  
those aspects of the jurisdiction of the circuit courts governed 
by these rules. 

the 

If review is sought after March 1, 1978, of an 

Unnecessary 

to clarify 

1992 Amendment. This r u l e  was amended to eliminate the 
statement that the Florida Rules of Appellate Procedure supersede 
all conflicting r u l e s .  Other sets of Flo r ida  rules contain 
provisions applicable to certain appellate proceedings, and, in 
certain instances, those rules conflict with the procedures set 
forth for other appeals under these rules. In the absence of a 
clear mandate from the supreme court that only the Flor ida  Rules 
of Appellate Procedure are to address appellate concerns, the 
committee felt that these rules should not automatically 
supersede other rules. See, e.g., In the Interest of E . P .  v .  
Department  of H e a l t h  and Rehabilitative Services, 544 So. 2d 1000 
( F l a .  1 9 8 9 ) .  
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1996 Am@Xl&tl-t. Rule 0 f J u d u  * 'a1 A d m i u r a t  i o n  2.135 
now mandates that the Rules of ADDS l l a t e  Psocedu re contro 1 in all 
agsellate Droceed inas, 
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RULE 9 .020 .  DEFINITIONS 

The following tenns have the meanings shown as used in 
these rules: 

(a) Administrative Action. Administrative action shall 
include : 

(1) final agency action as defined in the 
Administrative Procedure Act, chapter 120, F l o r i d a  Statutes; 

( 2 )  non-final action by an agency or administrative 
law judge reviewable under the Administrative Procedure A c t ;  

(3) quasi-judicial decisions by any administrative 
body, agency, board or commission not subject to the 
Administrative Procedure Act; and 

( 4 )  administrative action for which judicial review 
is provided by general law. 

(b) Clerk. The person or official specifically 
designated as such for the court or lower tribunal; if no person 
or official has been specifically so designated, the official or 
agent who most closely resembles a clerk in the functions 
performed. 

(c) Court. The supreme court; the dis t r ic t  courts of 
appeal; and the circuit courts in the exercise of the 
jurisdiction described by rule 9.030(c), including the chief 
justice of the supreme court and t he  chief judge of a district 
court of appeal in the  exercise of constitutional, 
administrative, or supervisory powers on behalf of such courts. 

Family La w Matte r. (d) 
w Rules of Procedu re. Florida Familv La 

A matte r croverned bv the 

(eg) Lower Tribunal. The court, agency, officer, board, 
commission, iudcre of comDensation claims, or body whose order is to be reviewed. 

(ei) Order. A decision, order, judgment, decree, or 
rule of a lower tribunal, excluding minutes and minute book 
entries. 

C€g) Parties. 

(1) Appellant. A party who seeks to invoke the 
appeal jurisdiction of a court. 

( 2 )  Appellee. Every party in the proceeding in 
the  lower tribunal other than an appellant. 
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( 3 )  Petitioner. A party who seeks an order under 
rule 9.100 or rule 9.120. 

( 4 )  Respondent. Every other party in a proceed- 
ing brought by a petitioner. 

(qh) Rendition (of an Order). An order is rendered when 
a signed, written order is filed with the clerk of the lower 
tribunal. However, unless another applicable rule of procedure 
specifically provides to the contrary, if a final order has been 
entered and there has been filed in the lower tribunal an 
authorized and timely motion for new trial or rehearing, 
clarification, or certification; to alter or amend; for judgment 
notwithstanding verdict or in accordance with prior motion for 
directed verdict, or in arrest of judgment; to correct a sentence or order  of probation . I  

Procau re 3.800 (b) : to wi th&a w the Dlea a fter sente ncinq ' 

wrsu ant t o  Florida Rule of C r i  minal Procedure 3.1. 70 (1) ; or a 
challenge to the verdict, the following exceptions apply: 

final order shall not be deemed rendered with respect to any 
claim between the movant and any party against whom relief is 
sought by the motion or motions until the filing of a signed, 
written order disposing of all such motions between such parties. 

a signed, written order granting a new trial shall be deemed 
rendered when filed with the clerk, notwithstanding that other 
such motions may remain pending at the time. 

(1) If such a motion or motions have been filed, the 

( 2 )  If such a motion or motions have been filed, 

( 3 )  If such a motion or motions have been filed 
and a notice of appeal is filed before the filing of a signed, 
written order disposing of all such motions, all motions filed by 
t h e  appealing party that are pending at the time shall be deemed 
abandoned, and the final order shall be deemed rendered by the 
filing of the notice of appeal as to all claims between parties 
who then have no such motions pending between them. However, a 
pending motion to correct a sentence or order of probation or a, 
motion to withdraw t h e  Dlea a fter sentencinq shall not be 
affected by the  filing of a notice of appeal from a judgment of 
guilt. In such instance, the notice o f a m e a l  s hall be trea ted 
as nrematurelv filed and the aggea 1 held in abevance unt il the 
filincr of a sicrned, wrxtte n osde r d i m o s i  ncr of such motio n. 

an Oxde r B  a w d  o n (i) Rendition (of F lo= 'da Familv J,aw 
Rule of Pr oce,du re 12,492). An order  based u w n  the 

with F lorida recommendat1 'on of a hearina o fficer in acco rdance 
Family Law Rule of Procedu re 1 2 ,  4 9 2  shall not be deemed rendered 
i m  if h r  a in l w  n aut-ho rized 

o vacate unt il the filina of a s ianed, W rate n timelv motion t 
order d isDos ina nf such motion. 
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Cornittee Notes 

1977 Amendment, This rule supersedes former r u l e  1.3. 
Throughout these rules the defined terms have been used in their 
technical sense only, and are not intended to alter substantive 
law. Instances may arise in which the context of the rule 
requires a different meaning for a defined term, but these should 
be rare. 

The term Iladministrative actionv1 is new and has been 
defined to make clear the application of these rules to judicial 
review of administrative agency action. This definition was not 
intended to conflict with the Administrative Procedure Act, 
chapter 120, Florida Statutes (1975), but was intended to include 
all administrative agency action as defined in the Administrative 
Procedure Act. The reference to municipalities is not intf lded 
to conflict with article VIII, section l ( a ) ,  Florida 
Constitution, which makes counties the only political 
subdivisions of the state. 

The term iiclerkii retains the substance of the term 
"clerkii defined in the former rules. This term includes th 
person who in fact maintains records of proceedings 
tribunal if no person is specifically and officially given that 
duty . 

in the lower 

The term frcourtft retains the substance of the term 
tfcourtll defined in the former ru les ,  but has been modified to 
recognize the authority delegated to the chief justice of the 
supreme court and the chief judges of the district courts of 
appeal. 
these rules in regard to the administrative responsibilities of 
the mentioned judicial officers. 
to designate the court to which a proceeding governed by these 
rules is taken. If supreme court review of a district court of 
appeal decision is involved, the district court of appeal is the 
"lower tribunal. 

This definition was not intended to broaden the scope of 

The term is used in these rules 

The term "lower tribunal" includes courts and 
administrative agencies. It replaces the terms tlcommission, 

and "lower c o u r t "  defined in the former rules. 

The 
final and i 
adopted by 
excluded f r  
Ernpl oyers I 

(Fla. 1976) 
of written 

term llorder" has been broadly defined to include all 
.nterlocutory rulings of a lower tribunal and rules 
an administrative agency. Minute book entries are 
'om the definition in recognition of the  decision in 
F i r e  Ins .  Co. v. Continental Ins .  C o . ,  326  So. 2d 177 . It was intended that this rule encourage the entry 
orders in every case. 

The terms "appellant, "appellee, "petitioner, and 
"respondentii have been defined according to the rule applicable 

- 2 8 -  



4 

t o  a particular proceeding and generally not according to the 
legal nature of the proceeding before the court. The term 
itappellee" has been defined to include the parties against whom 
relief is sought and all others necessary to the cause. 
rule supersedes all statutes concerning the same subject matter, 
such as section 924.03, Florida Statutes (1975). It should be 
noted that if a certiorari proceeding is specifically governed by 
a rule that only refers to liappellantii and liappellee,ii a 
Itpetitionerit and ltrespondentii should proceed as if they were 
iiappellantii and Itappellee, It respectively. For example, cert- 
iorari proceedings in the supreme court involving the Public 
Service Commission and Industrial Relations Commission are 
specifically governed by rule 9.110 even though that rule only 
refers to lfappellantti and ltappellee.tt The parties in such a 
certiorari proceeding remain designated as "petitioner" and 
ltrespondent,ii because as a matter of substantive law the party 
invoking the court's jurisdiction is seeking a writ of 
certiorari. 
in such certiorari proceedings. 

This 

The same is true of rule 9.200 governing the record 

The term "rendition" has been simplified and unnecessary 
language deleted. 
not intended to conflict with the substantive right of review 
guaranteed by the Administrative Procedure Act, 
120.68(1), Florida Statutes (Supp. 1976), but to s e t  a point from 
which certain procedural times could be measured. 
postpone the date of rendition have been narrowly limited to 
prevent deliberate delaying tactics. 
motion must be timely, authorized, and one of those listed. 
However, if the lower tribunal is an administrative agency whose 
r u l e s  of practice denominate motions identical to those listed by 
a different label, the substance of the motion controls and 
rendition is postponed accordingly. 

The filing requirement of the definition was 

section 

Motions that 

To postpone rendition the 

The definition of "legal holidayti has been eliminated but 
its substance has been retained in r u l e  9.420(e). 

The term llbond" is defined in rule 9 . 3 1 0 ( c )  (1). 

Terms defined in the former rules and not defined here 
are intended to have their ordinary meanings in accordance with 
t he  contex t  of these rules. 

1992 Amendment. Subdivision (a) has been amended to 
reflect properly that deputy commissioners presently are 
designated as judges of compensation claims. 

Subdivision (9) has been rewritten extensively. The 
first change in this rule was to ensure that an authorized motion 
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for clarification (such as under rule 9.330) was included in 
those types of motions that delay rendition. 

Subdivision (9) also has been revised in several respects 
to clarify some problems presented by the generality of the prior 
definition of 
most types of cases by the filing of timely and authorized post- 
judgment motions, some rules of procedure explicitly provide to 
the contrary. 
provide that conflicting rules shall control over the general 
rule stated in the subdivision. See In R e  Interest of E. P., 544 
So. 2d 1000 (Fla. 1989). The subdivision also has been revised 
to make explicit a qualification of long standing in the 
decisional law, that rendition of non-final orders cannot be 
postponed by motions directed to them. Not all final orders are 
subject to postponement of rendition, however. Rendition of a 
final order can be postponed only by an "authorizedv1 motion, and 
whether any of the listed motions is an llauthorizedtt motion 
depends on the rules of procedure governing the proceeding in 
which the final order is entered. See Francisco v. Victoria 
Marine Shipping, Inc., 486 So. 2d 1386 (Fla. 3d DCA 1986) , review 
denied 494 So.  2d 1153. 

Although rendition is postponed in 

T h e  subdivision therefore has been qualified to 

Subdivision (9) (1) has been added to clarify the date of 
rendition when post-judgment motions have been filed. If there 
is only 1 plaintiff and 1 defendant in the case, the filing of a 
post-judgment motion or motions by either pasty ( o r  both parties) 
will postpone rendition of the entire final order as to all 
claims between the parties. If there are multiple parties on 
either or both sides of the case and less than all parties file 
post-judgment motions, rendition of the final order will be 
postponed as to all claims between moving parties and parties 
moved against, but rendition will not be postponed with respect 
to claims disposed of in the final order between parties who have 
no post-judgment motions pending between them with respect to any 
of those claims. See, e - g . ,  Phillips v.  Ostrer,  442 So.  2d 1084 
(Fla. 3d DCA 1983). 

Ideally, all post-judgment motions should be disposed of 
at the same time. See Winn-Dixie Stores, Inc. v. Robinson, 472 
So. 2d 722 (Fla. 1985). If that occurs, the  final order is 
deemed rendered as to all claims when t he  order disposing of the 
motions is filed with the clerk. If all motions are not disposed 
of at the same time, the final order is deemed rendered as to all 
claims between a moving party and a party moved against when the 
written order disposing of the last remaining motion addressed to 
those claims is filed with the clerk, notwithstanding that other 
motions filed by co-parties may remain pending. If such motions 
remain, the date of rendition with respect to the claims between 
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the parties involved in those motions shall be determined in the 
same way. 

Subdivision (9) (2) has been added to govern the special 
circumstance that arises when rendition of a final order has been 
postponed initially by post-judgment motions, and a motion for 
new trial then is granted. If the new trial has been granted 
simply as an alternative to a new final order, the appeal will be 
from the new final order. However, if a new trial alone has been 
ordered, the appeal will be from the new trial order. See rule 
9.110. According to the decisional law, rendition of such an 
order is not postponed by the pendency of any additional, 
previously filed post-judgment motions, nor can rendition of such 
an order be postponed by the filing of any further motion. See 
Frazier v. Seaboard System Railroad, Inc., 508 So, 2d 345 (Fla. 
1987). To ensure that subdivision (9) (1) is not read as a 
modification of this special r u l e ,  subdivision (9) ( 2 )  has been 
added to make it clear that a separately appealable new trial 
order is deemed rendered when filed, notwithstanding that other 
post-judgment motions directed to the initial final order may 
remain pending at the time. 

Subdivision (9) (3) has been added to clarify the 
confusion generated by a dictum in WiIZiams v. S t a t e ,  324  So. 2d 
7 4  (Fla. 19751, which appeared contrary to the settled r u l e  that 
post-judgment motions were considered abandoned by a party who 
filed a notice of appeal before their disposition. See In R e :  
Forfeiture of $104,591 in U . S .  Currency, 578 So. 2d 727 (Fla. 3d 
DCA 1991). The new subdivision confirms that rule, and provides 
t h a t  the final order is rendered as t o  the appealing party when 
the notice of appeal is filed. Although the final order is 
rendered as to the appealing party, i t  is not rendered as to any 
other party whose post-judgment motions are pending when the 
notice of appeal is filed. 

1996 Amendment. Subdivision ( a )  was amended to reflect 
the current state of the law. When the term Ifadministrative 
action" is used in the Florida Rules of Appellate Procedure, it 
encompasses proceedings under t h e  Administrative Procedure Act, 
quasi-judicial proceedings before local government agencies, 
boards, and commissions, and administrative action f o r  which 
judicial review is provided by general law. 

I . .  

VlSlO ' 1  is intended to Addi t ion of l a n a u a a e i n  subdl 
f a D w  1 until the toll the t ime for t he fil ina of a notice o 

imelv filed motion to vacate when an o rder has 
f a hea rim o f f  icer in 

resolut i o n  0 f a t  
been pnte red based 0 n the recomme ndation o 

w matte r. Under t he Drios rules, a motion @ vacate 
h '  

a familv l a  
was not a n author ized motion t o  toll t e t m e  for the fllina of I .  
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? 

4 

an amea 1, 
WL th in 30 davs of the r a t l o  n of the order .  Th is r u l e  chancre 
Rem its the lower tribunal t o  co mDlete its re view m i o r  to t he 
time an aDDeal must be f iled. 

too ofte n the  motion to vacate cou I d  no t  be heard 
I .  

Court Commentary 

1996 Amendment. Subdivision (yb) was amended to ensure 
that a motion to correct sentence or order of probation and a 

ins would postpone motion to withdraw t he D l e a  a fter se ntenc 
rendition. Subdivision (yh) (3) was amended to explain that such 
a motion is not waived by an appeal from a judgment of guilt. 
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RULE 9.040.  GENERAL PROVISIONS 

(a) Complete Determination. In all proceedings a court 
shall have such jurisdiction as may be necessary for a complete 
determination of the cause. 

(b) Forum. If a proceeding is commenced i n  an inappro- 
priate court, that  court shall transfer the cause to an 
appropriate court. 

( c )  Remedy. If a party seeks an improper remedy, the 
cause shall be treated as if the proper remedy had been sought: 
provided that it shall not be the responsibility of the  court to 
seek the proper remedy. 

(a)  Amendment. At any time in the interest of justice, 
the court may permit any part of the  proceeding to be amended so 
that it may be disposed of on the merits. In the absence of 
amendment, the court may disregard any procedural error or defect 
that does not adversely affect the substantial rights of the 
parties. 

( e )  Assignments of Error. Assignments of error are 

( f )  

neither required nor permitted. 

money order. 
Filing Fees. Filing fees may be pa id  by check or 

(9) Clerks '  Duties. On filing of a notice prescribed by 
these r u l e s ,  the clerk shall forthwith transmit the fee and a 
certified copy of the notice, showing the date of filing, to the  
court. If jurisdiction has been invoked under r u l e  
9.030(a) ( 2 )  ( A )  (v) or (a )  (2) ( A )  (vi), or i f  a certificate has been 
issued by a district court under rule 9 . 0 3 0 ( a )  ( 2 )  (B), 
of the district court of appeal shall transmit copies of the 
certificate and decision or order and any suggestion, replies, or 
appendices with the certified copy of the notice. 
review final orders of county and circuit courts in civil cases 
shall be recorded. 

the clerk 

Notices to 

(h) Non-Jurisdictional Matters. Failure of a clerk or a 
party timely to file fees or additional copies of notices or 
petitions or the conformed copy of the order or orders designated 
in the notice of appeal shall not be jurisdictional; provided 
that such failure may be the subject of appropriate sanction. 
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Committee Notes 

1977 Amendment. This rule sets forth several 

Subdivision (a) is derived from the last sentence of 

miscellaneous matters of general applicability. 

former rule 2.1 (a) ( 5 )  ( a ) ,  which concerned direct appeals to the 
supreme c o u r t .  This provision is intended to guarantee that once 
the jurisdiction of any court is properly invoked, the court may 
determine the entire case to the extent permitted by substantive 
law. This rule does not extend or limit the constitutional or 
statutory jurisdiction of any court. 

Subdivisions (b) and (c) implement article V, section 
2 ( a ) ,  Florida Constitution. Former rule 2.l(a) (5) (d) authorized 
transfer if an improper forum was chosen, but the former rules 
did not address the problem of improper remedies being sought. 
The advisory committee does not consider it to be the 
responsibility of the  court to seek the proper remedy for any 
party, but a court may not deny relief because a different remedy 
is proper. 
automatically because a party seeks an improper remedy or invokes 
the jurisdiction of the wrong court. The court must instead 
treat the case as if the proper remedy had been sought and 
transfer it to the court having jurisdiction. All filings in the 
case have the same legal effect as though originally filed in the 
court to which transfer is made. This rule is intended t o  
supersede Nellen v .  S t a t e ,  226  So. 2d 354 (Fla. 1st DCA 19691, in 
which a petition for a common law writ of certiorari was 
dismissed by the district court of appeal because review was 
properly by appeal to the appropriate circuit court, and Engel v. 
C i t y  of North M i a m i ,  115 So. 2d 1 (Fla. 1959), in which a 
petition for a writ of certiorari was dismissed because review 
should have been by appeal. Under this rule, a petition for a 
writ of certiorari should  be treated as a notice of appeal, if 
timely. 

Under these provisions a case will not be dismissed 

Subdivision ( d )  is the appellate procedure counterpart of 
the harmless error statute, section 59.041, Florida Statutes 
(1975). It incorporates t he  concept contained i n  former rule 
3.2(c), which provided t h a t  deficiencies in the form or substance 
of a notice of appeal were not grounds for dismissal, absent a 
clear showing that the adversary had been misled or prejudiced. 
Amendments should be liberally allowed under this r u l e ,  including 
pleadings in the lower tribunal, if it would not result in 
irremediable prejudice. 
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Subdivision (e) is intended to make clear that 
assignments of error have been abolished by these rules. 
not intended to extend the scope of review to matters other than 
judicial acts. If less than the entire record as defined in rule 
9.200(a)  (1) is to be filed, rule 9.2OO(a) (22) requires service of 
a statement of the judicial acts for which review is sought. 
This requirement also applies under rule 9.140(d). 
in the commentary accompanying those provisions, 
does not have the same legal effect as an assignment of error 
under the former rules. 

It is 

As explained 
such a statement 

Subdivision (f) permits payment of filing fees by check 
or money order and carries forward the  substance of former rule 
3.2 (a) , which allowed payments in cash. 

Subdivision (9) is derived from former rules 3.2(a) and 
3 . 2 ( e ) .  Under these rules, notices and fees are filed in the 
lower tribunal unless specifically stated otherwise. The clerk 
must transmit the notice and fees immediately. 
replaces the provision of the former rules that the notice be 
transmitted within 5 days. The advisory committee was of the 
view that no reason existed for any delays. 
should not be construed to prevent the clerk from delaying 
transmittal of a notice of criminal appeal for which no fee has 
been filed for the  period of time necessary to obtain an order 
regarding solvency for appellate purposes and the appointment Of 
the public defender for an insolvent defendant. 
requires recording of the  notice if review of a final trial court 
order in a civil case is sought. When supreme court jurisdiction 
is invoked on the basis of the certification of a question of 
great public interest, the clerk of the district court of appeal 
is required to transmit a copy of the certificate and the 
decision to the court along with the notice and fees. 

This requirement 

The term lIforthwithii 

This provision 

Subdivision (h) is intended to implement the decision in 
WiIliams v. State, 3 2 4  So. 2d 74 (Fla. 19751, in which it was 
held that only the timely filing of the notice of appeal is 
jurisdictional. 
sanctions if there is a failure to timely file fees or copies of 
the notice or petition. 

The proviso permits the court to impose 

The advisory committee considered and rejected as too 
difficult t o  implement a proposal of the bar committee that the 
style of a cause should remain t h e  same as in the lower tribunal. 

It should be noted that these rules abolish the practice 
of permitting Florida trial courts to certify questions to an 
appellate court. 
government of the courts and the creation of the advisory 

The former rules relating to the internal 
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committee have been eliminated as irrelevant to appellate 
procedure. At its conference of JUne 2 7 ,  however, the court 
unanimously voted to establish a committee to, among other 
things, prepare a set of administrative rules to incorporate 
matters of internal governance formerly contained in the 
appellate rules. 
existence be continued by the supreme court. 

The advisory committee has recommended that its 

1980 Amendment. Subdivision (9) was amended to direct 
the clerk of the district court to transmit copies of the 
district court decision, the certificate, the order of the trial 
court, and the suggestion, replies, and appendices in all cases 
certified to the supreme cour t  under r u l e  9.030(a)(2)(B) 
otherwise certified under r u l e  9.030 (a)  ( 2 )  ( A )  (v) or 
(a) ( 2 )  (A) (vi). 

or 

1992 Amendment. Subdivision (h) was amended to provide 
that the failure to attach conformed copies of 
orders designated in a notice of appeal as is now required by 
rules 9 -110 (a), 9.130 (c) , and 9 -160 (c) would not be a 
jurisdictional defect, but could be the basis of appropriate 
sanction by the  court if the  conformed copies were not included 
with the notice of appeal. 

the order or 
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RULE 9.100. ORIGINAL PROCEEDINGS 

(a) Applicability. This rule applies to those 
proceedings that invoke the jurisdiction of the courts described 
in rules 9 . 0 3 0 ( a )  ( 3 )  , (b) ( 2 ) ,  (b) ( 3 1 ,  (c) (2), and ( c )  ( 3 )  for the 
issuance of writs of mandamus, prohibition, quo warranto, 
certiorari, and habeas corpus, and all writs necessary to the 
complete exercise of the courts' jurisdiction; and for review of 
non-final administrative action. 

(b) Commencement; Parties. The original jurisdiction of 
the court shall be invoked by filing a petition, accompanied by a 
filing fee if prescribed by law, with the  clerk of the court 
deemed to have jurisdiction. If the original jurisdiction of the 
court is invoked to enforce a private right, the proceeding shall 
not be brought on the relation of the state. If the petition 
seeks review of an order entered by a lower tribunal, all parties 
to the proceeding in the lower tribunal who are not named as 
petitioners shall be named as respondents. 

(c) Exceptions; Petitions for Certiorari; Review of Non- 
The following shall be filed , *  Final Abmmstz-aqencv Action. 

within 30 days of rendition of the order to be reviewed: 

(1) A petition f o r n m W  certiorari. 

( 2 )  A p e t i t i o n  *u review of L l l ~ u L  qu asi - 
judicial action of agencies, boards, and commissions of local 
government, which action is not directly appealable under any 
other provision of general law but may be subject to review by 
certiorari. 

A petition €mu review *on-final admmm? . I  ( 3 )  
-aaencv action under the F ~ I  1 ; ~  Administrative Procedure 
Act. 

Lower court judges shall not be named as respondents to petitions 
for ---certiorari; individual members of the agencies, 
boards ,  and commissions of local government shall not  be named as 
respondents to petitions for review of final quasi-judicial 
action; and hearing officers shall not be named as respondents to 
petitions for review of non-final agency action. A copy of the 
petition shall be furnished to the person (o r  chairperson of a 
collegial administrative agency) issuing the order. 
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(d) Exception; Orders Excluding Press or public. 

(1) A petition to review an order  excluding the 
press or public from access t o  any proceeding, any part of a 
proceeding, or any judicial records, if the proceedings or 
records are not required by law to be confidential, shall be 
filed in the cour t  as soon as practicable following rendition of 
the order to be reviewed, if written, or announcement of the 
order to be reviewed, if oral. A copy shall be furnished to the 
person (or chairperson of the collegial administrative agency) 
issuing the order, and to the parties to the proceeding. 

( 2 )  The court shall immediately consider the 
petition to determine whether a stay of proceedings in the lower 
tribunal is appropriate, and on its own motion or that of any 
party, the court may order a stay on such conditions as may be 
appropriate. 

( 3 )  If requested by the petitioner or any par ty ,  
o r  on i t s  own motion, the  court may allow o r a l  argument. 

ion; Petitions for 
Prohibition D irected to a Judue or Lowe f Tribunal. 

(el EXCeDt Wri-ofs and 

P e t l t  ' i  on for a writ of m n  a da m us o r Dram ' ition seeks a wr1 t 

aQQLlL 

. .  
when a 

ribunal, the  follo wina Drocedures 

(1) C a a .  

he 

The name of the iudcre or l o w  
;on * n l  h h 
bear thp  name of thp net itioner and ot her Dartips to t 
g r oceedincr in the lower tribunal wh o are ~ , , o t  Det itioners shall be 
named i n  the caa t i o n  of resso n d e n t s ,  

The cmtion s u  

( 2  1 Parties, The ju&e 0 r the lowe r tribuna 1 is a 
r Drohibition and mus, formal Dartv to t he set ition for mandamus o 

bp named as such  in the  bo d v of u e  D e t r t l o n  ( b u t  not in the 
c a s t i o n ) .  The Detitio n must be ser ved on u r t  ies, includinq 
a n v  iudae o r lower tribuna 1 who is a f o  ma1 nartv to the 
g e t i t i o n .  

* .  

. .  

( 3  1 ResDonse, T r  he esaom ibilitv t o  resaond t o  a n 
order to s how cause i s  that of t he liticrant 013130s ina the re lief 
reaues ted in the Det i t i o n .  Unless o t  herwise sDec if icallv 
o d e r e d ,  r t h '  e iudue or lower t r m  l h  as n o obliaatjLpn to file a 
resaonse. The judap o r  lower tribunal retains the disc retio n to 
f i l e  a seDa r a t e  PesDonse shou Id the iudae or lo w e r  tr- 

e of a seDaratp rPggmn-c;e bv the iudae 
or lower tribunal s h d l  not be dee med to a k  ' t  the alleaations of 
the D e t  i t i o n .  
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(f) R e v i e w  PgoceedL 'n as in CI 'r &t Court. 

(1) A m l i c a b u i t v .  The follo winu addl tiorid * .  . .  
the voke 

in rules 9.030(cl 
L u s  I: that in 
jurisdiction of the c ircuit cour t  described 

volves re view of 
icial action. 1 or uuasi-iud , .  

. . .  2 con- a s t a t e m a  
is filed nursuant to t k s  s u v i s i o n .  I .  h 

(3) Dutbs  of  the Circuit Court Clerk. When a 

D e t i t m n  to Lhe 
I: ive iudae o f the  ame l l a t e  d i  vision, or othe 

I .  . I .  

. .  petition Drescribed bv this subdi vision is filpd, thp circuit 

a w e  ate iudae or iudues as bv a w , s t  rative order .  
whether an o rder to sho w cause should 

11 
for a d e t e m o n  as to 
be issued. 

I . .  

I .  

(4 1 Default I The clerk of the c i s a  court sha 11 
not  e n t e r  a de fault in a D roc-xe a Det i t i o n  has been 
f i l e d  DU rsuant to t his subd ivision. 

(eg) Petition. The caption shall contain the name of 
the court and the name and designation of all parties on each 
side. The petition shall contain 

(1) the basis f o r  invoking the jurisdiction of 
the court; 

( 2 )  the facts on which the petitioner relies; 

( 3 )  the nature of the relief sought; and 

( 4  1 argument in support of the petition and 
appropriate citations of authority. 

If the petition seeks an order directed to a lower tribunal, the 
petition shall be accompanied by an appendix as prescribed by 
r u l e  9.220, and the petition shall contain references to the 
appropriate pages of t h e  supporting appendix. 

(€b) Order to Show Cause. If the petition demonstrates 
a preliminary basis for relief, a departure from the essential 
requirements of law that will cause material injury f o r  which 
there is no adequate remedy by appeal,  or that review of final 
administrative action would not provide an adequate remedy, the 
court may issue an order directing the respondent to show cause, 
within the time set by t he  court, why relief should not be 
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granted. 
further proceedings in the lower tribunal. 

In prohibition proceedings such orders shall stay 

(qi) Record. A record shall not be transmitted to the 
court unless ordered. 

(hi) Resgonse. within the time set by the court, the 
respondent may serve a response, which shall include argument in 
support of the response, appropriate citations of authority, and 
references to the appropriate pages of the supporting appendices. 

(+k) Reply. within 20 days thereafter or such other 
time set by the court, the petitioner may serve a reply and 
supplemental appendix. 

Committee Notes 

1977 Amendment. 
except that the procedures applicable to supreme court review of 
decisions of the district courts of appeal on writs of 
constitutional certiorari are set forth in rule 9.120; 
supreme court direct review of administrative action on writs of 
certiorari i s  governed by rule 9.100. 
proceedings invoking the supreme court's jurisdiction to review 
an interlocutory order passing on a matter where, on final 
judgment, a direct appeal would lie in the  supreme court. 
procedures set forth in this rule implement the supreme court's 
decision in Burnsed v. Seaboard Coastline R . R . ,  2 9 0  So.  2d 13 
(Fla. 1 9 7 4 ) ,  that such interlocutory review rests solely within 
its discretionary certiorari jurisdiction under article V, 
section 3 ( b )  ( 3 ) ,  Florida Constitution, and that its jurisdiction 
would be exercised only when, on the peculiar circumstances of a 
particular case, the public interest required it. This rule 
abolishes the wasteful current practice in such cases of 
following the procedures governing appeals, with the supreme 
c o u r t  treating such appeals as petitions for the writ of 
certiorari. This rule requires that these cases be prosecuted as 
petitions for the writ of certiorari. 

This rule replaces former r u l e  4 . 5 ,  

and 

This rule governs 

The 

This rule also provides the procedures necessary t o  
implement the Administrative Procedure Act, section 120.68(1), 
Florida Statutes (Supp. 1 9 7 6 ) ,  which provides for judicial rev 
of non-final agency action "if review of the final agency 
decision would not provide an adequate remedy." It was the 
opinion of the advisory committee that such a right of review 
guaranteed by the s t a t u t e  and is-not dependent on a court r u l e  
because article V, section 4 (b) (21 ,  Florida Constitution provi 
for legislative g r a n t s  of jurisdiction to the district courts 
review administrative action without regard to the finality of 
t h a t  action. The advisory committee was also of the view that 

.i ew 

is 

des 
to 

I 
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the right of review guaranteed by the statute is no broader than 
the generally available common law writ of certiorari, although 
the statutory remedy would prevent resort to an extraordinary 
writ. 

Subdivisions (b) and (c) set forth the procedure for 
commencing an extraordinary writ proceeding. 
a petition for common law certiorari is jurisdictional. If 
common law certiorari is sought to review an order  issued by a 
lower tribunal consisting of more than 1 person, a copy of the 
petition should be furnished to the chairperson of that tribunal. 

Subdivision (d) sets forth the procedure for appellate 
review of orders excluding the press or public from access to 
proceedings or records in the lower tribunal. It establishes an 
entirely new and independent means of review in the district 
courts, in recognition of the decision in English v .  McCrary, 3 4 8  
So. 2d 293  (Fla. 1 9 7 7 ) ,  to the effect that a writ of prohibition 
is not available as a means to obtain review of such orders. 
Copies of the notice must be served on all parties to the  
proceeding in the lower tribunal, as well as the person who, or 
the chairperson of the agency that, issued the order. 

The time for filing 

NO provision has been made for an automatic stay of 
proceedings, but the district court is directed to consider the 
appropriateness of a stay immediately on the notice being filed. 
Ordinarily an order excluding the press and public will be 
entered well in advance of the  closed proceedings in the lower 
tribunal, so that there will be no interruption of the proceeding 
by reason of t he  appellate review. In the event a challenged 
order is entered immediately before or during the course of a 
proceeding and it appears that a disruption of the proceeding 
will be prejudicial to 1 or more parties, the reviewing court on 
its own motion or at the  request of any party shall determine 
whether to enter a stay or to allow the lower tribunal to proceed 
pending review of the challenged order. See State ex r e l .  Miami 
H e r a l d  Publishing Co. 17. McIntosh, 3 4 0  So. 2d 904 ,  911 (Fla. 
1977). 

This new provision implements the "strict procedural 
safeguards" requirement laid down by t he  United States Supreme 
Court in National Socialist P a r t y  of America v. village of 
Skokie, 4 3 2  U.S. 4 3 ,  97 S .  Ct. 2205, 53 L. Ed. 2d 96 (1977). In 
that case the Court held that state restraints imposed on 
activities protected by the F i r s t  Amendment must be either 
immediately reviewable or subjec t  to a stay pending review. 

Subdivision (eg) s e t s  forth the contents of the initial 
pleading. The party seeking relief must file a petition stating 
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the authority by which the court has jurisdiction of the case, 
the relevant facts, the relief sought, and argument supported by 
citations of authority. This rule does not allow the petitioner 
to file a brief. Any argument or citations of authority that the 
petitioner desires to present to the court must be contained in 
the petition. This change in procedure is intended to eliminate 
the wasteful current practice of filing repetitive petitions and 
briefs. Under subdivision (yi) no record is required to be filed 
unless the court so orders, but under subdivision (eg) the 
petitioner must file an appendix to the petition containing 
conformed copies of the order to be reviewed and other relevant 
material, including portions of the record, if a record exists. 
The appendix should also contain any documents that support the 
allegations of fact contained in the petition. A lack of 
supporting documents may, of course, be considered by the court 
in exercising its discretion not to issue an order to show cause. 

Under subdivisions (fh), (hi), and C+k), if the 
allegations of the petition, if true, would constitute grounds 
for relief, the court may exercise its discretion to issue an 
order requiring the respondent to show cause why the requested 
relief should not be granted. A single responsive pleading 
(without a brief) may then be served, accompanied by a 
supplemental appendix, within the time period set by the court in 
its order to show cause. The petitioner is then allowed 20 days 
to serve a reply and supplemental appendix, unless the court sets 
another time. It should be noted that the times for response and 
reply are computed by reference to service rather than filing. 
This practice is consistent throughout these rules except for 
initial, jurisdictional filings. The emphasis on service, of 
course, does not relieve counsel of the responsibility for filing 
original documents with the court as required by rule 9.420(b); 
it merely affects the time measurements. 

Except as provided automatically under subdivision (€h) , 
a stay pending resolution of t h e  original proceeding may be 
obtained under rule 9.310. 

Transmittal of the record under order of the court under 
subdivision (yi) shall be in accordance with the instructions and 
times s e t  forth in the  order. 

1980 Amendment. The rule was amended by deleting its 
reference to former r u l e  9 . 0 3 0 ( a )  (2) (B) to reflect the 1980 
revisions to article V, section 3 ( b ) ,  Florida Constitution that 
eliminated supreme court review by certiorari of non-final orders 
t h a t  would have been appealable if they had been final orders. 
The procedures applicable to discretionary supreme court review 
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of district court decisions under rule 9.030(a) ( 2 )  ( A )  are 
governed by rule 9.120. The procedures applicable to supreme 
court discretionary review of trial court orders and judgments 
certified by the district courts under rule 9 . 0 3 0 ( a )  ( 2 )  (B) are 
set forth in rule 9.125. 

Subdivision (d) was amended to delete references to the 
district courts of appeal as the proper court for review of 
orders excluding the  press and public, because the appropriate 
court could also be a circuit court or the supreme court. 

1992 Amendment. Subdivision (b) was amended to add 2 
provisions clarifying designation of parties to original 
proceedings. The first change eliminates the practice of 
bringing original proceedings on the relation of the state and 
instead requires that if a private right is being enforced, an 
action must be brought in the names of the parties. Second, this 
subdivision now requires that all parties not named as 
petitioners be included in the s ty le  as respondents, consistent 
with rules 9.020(f) ( 3 )  and ( f )  (4). 

Subdivision ( c )  was amended to eliminate the practice of 
naming lower court judges, members of administrative bodies, and 
hearing officers as respondents in petitions for certiorari and 
for review of non-final agency action. Such individuals still 
are to be served a copy of the petition, but the amendment is to 
eliminate any suggestion that they are parties or adverse to the 
petitioner. 

Subdivision (c) also was amended to reflect that review 
of final administrative action, taken by local government 
agencies, boards,  and commissions acting in a quasi-judicial 
capacity, is subject to the requirement that the petition for 
writ of certiorari be filed within 30 days of rendition of the 
order to be reviewed. 

Subdivision (a) was amended to require that the 
petition, the jurisdictional document, identify all parties on 
each s i d e  to assist the cour t  in identifying any potential 
conflicts and to identify all parties to the proceeding as 
required by subdivision (b) of this rule. Additionally, this 
subdivision was amended to require, consistent with rule 
9.210(b) ( 3 )  , that the petition make references t o  the appropriate 
pages of the appendix that is required to accompany the petition. 

Subdivision (€Q) was amended t o  add the existing 
requirement in the law that a petition must demonstrate not only 
that there has been a departure from the essential requirements 
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of law, but also that that departure will cause material injury 
for which there is no adequate remedy by appeal. This 
subdivision, without amendment, suggested that it established a 
standard other than that recognized by Florida decisional law. 

Subdivision (hi) was amended to require that any 
response, like the petition, contain references to the 
appropriate pages of appendices, consistent with subdivision (ef) 
of this r u l e  and rules 9.210(b) ( 3 )  and 9.210(c). 

I . .  m d l  V ision (CUR new and ner ta ins  to re view formerlv 
available iinder rule 1,630. It aro vides that a Dr isoner s 

i urisdic t i  rt u n w  rule 9.030(c) ( 3 )  must be 'on of the circuit cou 
f 

h the admAnistrative 
filed within 7O'davs a ter fu disDosltion of the Drisoner 
disciDlina r r  v D oceedi nas conducted throuu 

ve Cnde. 
7 9 8  

urievance x> rocess und er chanter 3 3 .  Florida Administrati 
2 J - E  nt of Corrections. 615 S Q .  2d 
(Fla. 1st DCA 1993). 

. .  8 .  nrlcr inal  
* .  

. .  
* I  

W and subsement suhd ivisions Subdivision ( e )  as added, 
rp-lette r ed, Z d e r  in to a 1 tes the r o c e d u l  reau irements D laced 
or a m a  r e n t l v  Dlaced on lower CQU rt iudues i n  D r o  hibition a nd 
mandamus Droceed in as. T b  dutv t o  r@sDond to a n Order to Show 
a u  is ex r n r the re1 ief 
reaues t e  d in the  D e t  ition, and any suaqestim of a duty to 
r e s D a d  o n the  Dart; o f the  lo wer cou rt iudae 1s remo vea The 
lower cour  t iudcre r e t a  ins th e ooLion t o  file a resgonse, In 
those circums t a  nces in which a rpsponse from the &wpr tr ibuna 1 
1s des i r a b l e ,  the co urt mav s o  orde r, 

Subdi vision ( f  1 was added to c la  rifv that in 
gxtraordmrv D rocminas to review lower t ribunal a c w  this 

nd not Flo rida Rule o f Civil Procedu re 1.630, a m  lies and 
to mecifv t he dut  ies o f the  c l e r k  in such D roceedinas, a nd to 
rule, a 

provide a mec hanism f o  r aler t incr  the  clerk to the necessity of : f w'n h r n 

the Flo r i d a  Rules o f Civil Procedure ~ O U  Id be followed. 
court 1s 0 r may be evident  iarv in nature, t hen the txocedures ~ 
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RULE 9.110. APPEAL PROCEEDINGS TO REVIEW FINAL ORDERS OF LOWER 
TRIBUNALS AND ORDERS GRANTING NEW TRIAL IN JURY 

AND NON-JURY CASES 

(a) Applicability. This rule applies to those proceed- 
ings that 

(1) invoke the appeal jurisdiction of the courts 
described in rules 9.030 (a )  (11, (b) (I) ( A ) ,  and (c) (1) (A) ; 

( 7 )  seek review of orders entered in nrobate and 
m h  m . t  or s b l  icration 
of an interested Derson as defi ned in the Florida Probate CodeA 

(23) seek review of administrative action described 
in rules 9.030(b) (1) (C) and (c) (1) (C) ; and 

(34) seek review of orders granting a new trial 
in jury and non-jury civil and criminal cases described in rules 
9.130 (a) (4) and 9 A 4 0  (c) (1) ( c )  . 

(b) Commencement. Jurisdiction of the court under this 
rule shall be invoked by filing 2 copies of a notice, accompanied 
by filing fees prescribed by law, with the clerk of the lower 
tribunal within 30 days of rendition of the order to be reviewed. 

(c) Exception; Administrative Action. In nappeal uf  
t U L L I U l i t O  re view final ordexs of lo wer 

administrat ive tr ibunala, the appellant shall p m h i  

tribuna 1 w i t m  30 davs of rendition of the order to be re v' wed, 
and f' 11P a CODV of the notice, acco m D- by the fill nu fees 
Dresc ri bed bv law, with the c_lerk 0 f the court. 

r . 7  1 1 1  
I1 L i l  -file the . .  

oriuinal notice with the  c lerk of the lo wer admi nis tra ti Ve 
I .  

. .  

(d) Notice of Appeal. The notice of appeal shall be 
substantially in t he  form prescribed by rule 9 . 9 0 0 ( a ) .  The 
caption shall contain the name of the lower tribunal, the name 
and designation of at l e a s t  1 party on each side, and the case 
number in the lower tribunal. The notice shall contain the name 
of t he  c o u r t  t o  which the appeal is taken, the date of rendition, 
and the  nature of the order  to be reviewed. Except in criminal 
cases, a conformed copy of the  order or orders designated in the 
notice of appeal shall be attached to the notice together with 
any order entered on a timely motion postponing rendition of the 
order or orders appealed. 

- 4 5 -  



(e) Record. Within 50 days of filing the notice, the 
clerk shall prepare the record prescribed by rule 9.200 and serve 
copies of the index on all parties. Within 110 days of filing 
the notice, the clerk shall transmit the record to the court. 

(f) Briefs. Appellant's initial brief shall be served 
within 70 days of filing the notice. Additional briefs shall be 
served as prescribed by rule 9.210. 

(4) Cross-Appeal. ~n appellee may cross-appeal by 
serving a notice within 10 days of service of the appellant's 
notice or within the time prescribed in subdivision 
rule, whichever is later. 
cross-appeal. 

(b) of this 
No filing fee shall be required for a 

(h) Scope of Review. 
matter occurring before filing of the notice. 
orders may be reviewed by a single notice, if the notice is 
timely filed as to each such order .  

The court may review any ruling o r  
Multiple final 

(i) Exception; Bond Validation Proceedings. If the 
appeal is from an order in a proceeding to validate bonds or 
certificates of indebtedness, the  record shall not be transmitted 
unless ordered by the supreme court. Appellant's initial brief, 
accompanied by an appendix as prescribed by rule 9.220, shall be 
served within 20 days of filing the notice. Additional briefs 
shall be served as prescribed by rule 9.210. 

Cj) Exception; Appeal Proceedings from District Courts 
of Appeal. If the appeal is from an order of a district court of 
appea l ,  the clerk shall transmit the record to the court within 
60 days of filing the notice. Appellant's initial brief shall be 
served within 20 days of filing the notice. Additional briefs 
shall be served as prescribed by rule 9.210. 

(k) R e v i e w  of Partial Final Judgments. Except as 
otherwise provided herein, partial final judgments are reviewable 
either on appeal from the partial final judgment or on appeal 
from t he  final judgment in the entire case. If a partial final 
judgment totally disposes  of an entire case as to any party, it 
must be appealed within 30 days of rendition. 

(1) Exception. If an unmarried minor or another person 
on her behalf appeals an order denying a petition for termination 
of pregnancy, the district c o u r t * o f  appeal shall render its 
decision on the appeal as expeditiously as possible and by no 
later than 10 days from the  filing of the notice of appeal. 
Briefs or o r a l  argument may be ordered at the discretion of the 
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district court of appeal. If no decision is rendered within the 
foregoing time period, the  order shall be deemed reversed, the 
petition shall be deemed granted, and the clerk shall place a 
certificate to this effect  in the file. The appeal and all 
proceedings thereon shall be confidential so that the minor shall 
remain anonymous. The file shall remain sealed unless otherwise 
ordered by the court. Should the petition be granted, the clerk 
shall furnish the petitioner a certified copy of the decision or 
clerk's certificate for delivery to the minor's physician. 

(m) Premature Appeals. If a notice of appeal is filed 
before rendition of a final order, the appeal shall be subject to 
dismissal as premature. However, if a final order is rendered 
before dismissal of the premature appeal, the premature notice of 
appeal shall be considered effective to vest jurisdiction in the 
court to review the final order. Before dismissal, the court i n  
its discretion may permit the lower tribunal to render a final 
order. 

U c e D t i o n :  n Insu r n  a ce Coveraqe Anneals. Judamenb 
that de termine the e xistence or nonex istence of insura nce 
CoveracTe in cases in which a- im has been made aaai nst a n 
insured and coveraue t -0 f is disDuted bv the insu rer mav be 
reviewed either bv t he method Dresc r&d in this rule or that in 
rule 9.130. 

Committee Notes 

1977 Amendment. This rule replaces former rules 3.1, 
3 . 5 ,  4.1, 4.3, 4.4, and 4 . 7 .  It applies when (1) a final order 
has been entered by a court or administrative agency; ( 2 )  a 
motion f o r  a n e w  trial in a j u r y  case is granted; or ( 3 )  a motion 
for rehearing in a non-jury case is granted and the lower 
tribunal orders new testimony, It should be noted that certain 
other non-final orders entered after the f i n a l  order are 
reviewable under t h e  procedure set forth in rule 9.130. This 
rule does not apply  to review proceedings in such cases. 

Except t o  the extent of conflict with rule 9.140 
governing appeals in criminal cases, this rule governs: (1) 
appeals as of right to the supreme court; (2) certiorari 
proceedings before the supreme court seeking direct review of 
administrative action (for example, Industrial Relations 
Commission and Public Service Commission); ( 3 )  appeals as of 
right to a district court of appeal, including petitions for 
review of administrative action under the Administrative 
Procedure Act, section 120.68, Florida Statutes (Supp. 1976); ( 4 )  
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appeals as of right to a circuit court, including review of 
administrative action if provided by law. 

This rule is intended to clarify the procedure for review 
of orders  granting a new trial. Rules 9.130(a) ( 4 )  and 
9.140 (c) (1) (C)  authorize the  appeal of orders granting a motion 
for new trial. Those rules supersede Clement v. Aztec S a l e s ,  
Inc. ,  297 So. 2d 1 (Fla. 1974), and are consistent with the 
decision there. Under subdivision (h) of this rule the scope of 
review of the court is not necessarily limited to the order 
granting a new trial. The supreme court has held that "appeals 
taken from new trial orders shall be treated as appeals from 
final judgments to the extent possible." Bowen v. Willard, 340  
So. 2d 110, 112 (Fla. 1976). This rule implements that decision. 

Subdivisions (b) and ( c )  establish the procedure for 
commencing an appeal proceeding. Within 30 days of the rendition 
of the final order the appellant must file 2 copies of the notice 
of appeal, accompanied by the appropriate fees, with the clerk of 
the lower tribunal; except that if review of administrative 
action is sought, 1 copy of the notice and the applicable fees 
must be filed in the court. Failure to file any notice within 
the 30-day period constitutes an irremediable jurisdictional 
defect, but the second copy and fees may be filed after the 30- 
day period, subject to sanctions imposed by the court. See 
Williams v. State, 324 So. 2d 74 (Fla. 1975); Fla. R .  App. P. 
9.040(h). 

Subdivision ( d )  s e t s  forth the contents of the notice and 
eliminates the requirement of the former rule that the notice 
show the place of recordation of the order to be reviewed. The 
rule requires substantial compliance with the form approved by 
the supreme court. The date of rendition of the order for which 
review is sought must appear on the  face of the notice. See the 
definition of l'rendition" in Florida Rule of Appellate Procedure 
9.020, and see the judicial construction of I1renditionit for an 
administrative rule in F l o r i d a  A d m i n .  C o m ' n  v. J u d g e s  of the 
D i s t r i c t  Court, 351 So. 2d 712 ( F l a .  1 9 7 7 ) ,  on review of Riley- 
F i e l d  Co. v. Askew, 336 So. 2d 383 (Fla. 1st DCA 1976). This 
requirement is intended to allow the clerk of the court to 
determine the timeliness of the notice from its face. The 
advisory committee intended that defects in the notice would not 
be jurisdictional or grounds for disposition unless the 
complaining party was substantially prejudiced. 

This rule works significant changes in the review of 
final administrative action, 
traditional petition for the writ of certiorari be filed if 

The former rules required that a 
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supreme court review was appropriate, and the practice under the 
Administrative Procedure Act, section 120.68, Florida Statutes 
(Supp. 1976), has been for the ttpetition for review" to be 
substantially similar to a petition for the writ of certiorari. 
See Yamaha Int'l Corp. v. Ehrman, 318 S o .  2d 196 (Fla. 1st DCA 
1975). This rule eliminates the need for true petitions in such 
cases. Instead, a simple notice is filed, to be followed later 
by briefs. It is intended that the notice constitute the 
petition required in section 1 2 0 . 6 8 ( 2 ) ,  Florida Statutes (Supp. 
1976). There is no conflict with the statute because the 
substance of the review proceeding remains controlled by the  
statute, and the legislature directed that review be under the 
procedures s e t  forth in these rules. Because it is a requirement 
of rendition that an order be written and filed, this rule 
supersedes Shevin ex r e l .  S t a t e  v. Public Service Comm'n, 3 3 3  S O .  
2d 9 (Fla. 1976), and School B d .  v. Malbon, 341 So. 2d 523 (Fla. 
2d DCA 1977), to the extent that those decisions assume that 
reduction of an order to writing is unnecessary for judicial 
review. 

This rule is not intended to affect the discretionary 
nature of direct supreme court review of administrative action 
taken under the certiorari jurisdiction of that court set forth 
in article V, section 3 ( b )  (31, Florida Constitution. Such 
proceedings remain in certiorari with the only change being t o  
replace wasteful, repetitive petitions for the writ of certiorari 
with concise notices followed at a later date by briefs. 
parties to such actions should be designated as "petitionertt and 
"respondent" despite the use of t he  terms ttappellantlt and 
"appellee" in this rule. See commentary, Fla. R. App. P. 9 . 0 2 0 .  

The 

Subdivisions (el, (f), and (9)  set the times for 
preparation of the record, serving copies of the index on the 
parties, serving briefs, and serving notices of cross-appeal. 
Provision for cross-appeal notices has been made to replace the 
cross-assignments of error eliminated by these rules. In 
certiorari proceedings governed by this rule the term *lcross- 
appeal" should be read as equivalent to llcross-petition. I' It 
should be noted that if time is measured by service, rule 
9.420(b) requires filing t o  be made before service or immediately 
thereafter. 

Subdivision (h) permits a party to f i l e  a single notice 
of appeal if a single proceeding in the lower tribunal, whether 
criminal or civil, results in more than 1 final judgment and an 
appeal of more than 1 is sought. This rule is intended to 
further the policies underlying the  decisions of the supreme 
court in Scheel v .  Advance Marketing Consultants, Inc., 277 S o .  
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2d 773 (Fla. 1973), and HolJimon v .  State, 232 So. 2d 394 (Fla. 
1970). This rule does not authorize the appeal of multiple final 
judgments unless otherwise proper as to each. If a prematurely 
filed notice is held in abeyance in accordance with Williams v .  
S ta te ,  324 So. 2d 74 ( F l a .  1975), the date of filing is intended 
to be the date the notice becomes effective. 

Subdivision (i) provides an expedited procedure in 
appeals as of right to the supreme court  in bond validation 
proceedings. An appendix is mandatory. 

Subdivision ( j )  provides for an expedited procedure in 
appeals as of right to the supreme court from an order of a 
district court of appeal. 

1980 Amendment. The rule has been amended to incorporate 
changes in rule 9.030 and to reflect the abolition of supreme 
court jurisdiction to review, if provided by general law, final 
orders of trial courts imposing sentences of life imprisonment. 

The reference indicated ( 2 )  in the second paragraph of 
thi's committee note for 1977 amendment should be disregarded. 
See amended rule 9 . 0 3 0 ( a )  (1) ( B )  (ii) and accompanying committee 
note. 

1984 Amendment. Subdivision (k) was added to remedy a 
pitfall in the application of case law under Mendez v .  West 
F l a g l e r  F a m i l y  Assoc ia t ion ,  303 So. 2d 1 (Fla. 1974). Appeals 
may now be taken immediately or delayed until the end of the 
entire case, under the rationale of Mendez. 

1992 Amendment. Subdivision ( d )  was amended to require 
that the appellant, except in criminal cases, attach to its 
notice of appeal a conformed copy of any orders designated in the 
notice of appeal, along with any orders on motions that postponed 
the rendition of orders appealed. This amendment is designed to 
assist the  clerk in determining the nature and t y p e  of order 
being appealed and the timeliness of any such appeal.  

Subdivision (m) was added to clarify the effect of a 
notice of appeal filed by a party before the lower court renders 
a final appealable order. Under this subdivision, such a notice 
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of appeal is subject to dismissal as premature, but a final order 
rendered before the dismissal of the appeal will vest the 
appellate court with jurisdiction to review that final order. It 
further provides that the appellate court may relinquish 
jurisdiction or otherwise allow the lower court to render such a 
final order before dismissal of the appeal. If the only motion 
that is delaying rendition has been filed by the party filing the 
notice of appeal, under rule 9.020(g) (31, such motion is deemed 
abandoned and the final order is deemed rendered by the filing of 
a notice of appeal. 

3996 Aluwament. 2 
* I  . . .  The addition of new s 
3 Pr r 

inition o f final 
hat i n nmba te and 

5,100. a nd LS not m t e  nded to c hanae the deF 

cruard ianshin aroceedi nas it is not u n w a  1 t o  ha ve s m a 1  final 
order for amellate Dumoses. It rpconnizes t 

orders entNed du rinu the cou rse of the sroce-na that add ress 
manv d ifferent issues a nd involve manv diffe r &xlt n e r s w .  An 
0 1: der of the circuit court that det;%rm;ines a riaht, an 
l n  li r 1 n terested a e ~ o n  as defined in 
a a v  be aDnealed be- t he 

dianshis is comDlete a the 
f iducia rv i s  d ischa raed. 

Subdl 'vi SiOn ' ( c )  was amended t o  r eflect that in a m e a  Is of 

1. 
adminis tra ti ve orders, t h e  a D D e  llate court filina fees shorn be 
filed in the aDDella te cou rt, pot t he adm inistrative tribuna 

a D o n s e  h to 
] e  h a1 In co. v. R e e d ,  6 6 6  So. 2d 888 ( Fla. 
1 9 9 6 1 ,  syaae,st inu that t he Amellate Court Rules C o  mmittee 

riate method for srovidinu e m d  ited re view of 
in the final resolution 

c o n s d e  r an a m r m  
these cases to a V old unecessa r v  delavs 
o f l y  inu acLions. ExDqditPrJ re view in the manne 1: 

h iuduments in cases grovided in rule 9.130 is a vailable for suc 
ndinu and earlv resolutio n 

f the aa rties. 
where a c l a i  m auainst t h e  i n s u r e d  is se 
of the c overage issue is in t h e  besf i n t e j e s t  o 
The no tice of awxa 1 should iden t if v whe the r a sartv is seeking 
review sursuan t to nrocedure D ~ Q  vided in this r u l e  or in rqJ& 
9.130. 
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RULE 9.130. PROCEEDINGS TO REVIEW NON-FINAL ORDERS 

(a) Applicability. 

(1) This rule applies to review of the non-final 
orders authorized herein in the  district courts of appeal and the 
circuit courts. Review of other non-final orders in such courts 
and non-final administrative ac t ion  shall be by the method 
prescribed by rule 9.100. 

( 2 )  Review of non-final orders in criminal cases shall 
be as prescribed by rule 9.140. 

(3) Review of non-final orders of lower tribunals is 
limited to those that 

( A )  concern venue; 

(B) grant, continue, modify, deny, or dissolve 
injunctions, o r  refuse t o  modify or dissolve injunctions; 

(C) determine 

(i) the jurisdiction of the person; 

(ii) the right to immediate possession of 
property; 

(iii) the right to immediate monetary relief 
or child custody i n  -fa milv la w matters; 

(iv) the issue of liability in favor of a 
party seeking affirmative relief; 

(v )  the  entitlement of a party to 
arbitration; 

(vi) t h a t .  as a m a t t e  r of la w. a party is 
not entitled to workers' compensation immunityi- 
law, U L  

(vii) t h a t  a class should be certified; 

(viii) that, as a matte r of law, a D a  r t v  i s  . .  iJ n n i  1: a c ivil riahts. 
claim a r  isinn u nder federa  1 law; 

(D) grant or deny the appointment of a receiver, 
and terminate or refuse to terminate a receivership. 
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( 4 )  Non-final orders entered after final order on 
motions that suspend rendition are no t  reviewable; provided that 
orders granting motions for new trial in jury and non-jury cases 
are reviewable by the method prescribed in rule 9.110. Other 
non-final orders entered a f t e r  final order on authorized motions 
are reviewable by the method prescribed by this rule .  

(5) Orders entered on motions filed under Florida Rule 
of Civil Procedure 1.540 and Florida Family Law Rule of procedure 
12.540 are reviewable by the method prescribed by this rule. 

( 6 )  Orders that deny motions to certify a class may be 
reviewed by the method prescribed by this r u l e ,  

(7) Review authorized by this rule shall be by the 
court that has jurisdiction t o  review the final order in the 
cause. 

(b) Commencement. The jurisdiction to seek review of 
orders described in subdivisions (a) (3) - (a )  (6) shall be invoked 
by filing 2 copies of a notice, accompanied by t h e  filing fees 
prescribed by law, with the clerk of the lower tribunal within 30 
days of rendition of the order to be reviewed. 

(c) Notice. The notice, designated as a notice of 
appeal of non-final order, shall be substantially in the form 
prescribed by rule 9.9OO(c). Except in criminal cases, a 
conformed copy of the order or orders designated in the notice of 
appeal shall be attached to the notice. 

(d) Record. A record shall not be transmitted to the 
court unless ordered. 

(e) Briefs. Appellant's initial brief, accompanied by 
an appendix as prescribed by rule 9.220, shall be served within 
15 days of filing the n o t i c e .  Additional briefs shall be served 
as prescribed by rule 9.210. 

( f )  Stay of Proceedings. In the absence of a s t a y ,  
during the pendency of a review of a non-final order, the lower 
tribunal may proceed with all matters, including trial or final 
hearing; provided that the lower tribunal may not render a final 
order disposing of the cause pending such review. 

(9) Review on Full Appeal. This rule shall not preclude 
initial review of a non-final order on appeal from the final 
order in the cause. 
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(h) Scone of Review. MultiDle non-figal orde rs that are 
listed> r u l e  9.130 (a) (3) mav be re viewed bv a s inale notice if 
the nnt ice is ti melv filed as to each such order. 

Committee Notes 

1977 Amendment. This rule replaces former rule 4 .2  and 
substantially alters current practice. This rule applies to 
review of all non-final orders, except those entered in criminal 
cases, and those specifically governed by rules 9.100 and 9.110. 

The advisory committee was aware that the common law writ 
of certiorari is available at any time and did not intend to 
abolish that writ. However, because that writ provides a remedy 
only if the petitioner meets the heavy burden of showing that a 
clear departure from the essential requirements of law has 
resulted in otherwise irreparable harm, it is extremely rare that 
erroneous interlocutory rulings can be corrected by resort to 
common law certiorari. It is anticipated that because the most 
urgent interlocutory orders are appealable under this r u l e ,  there 
will be very few cases in which common law certiorari will 
provide relief. See T a y l o r  v. Board of Pub. Instruction, 131 So. 
2d 504 (Fla. 1st DCA 1961). 

Subdivision ( a ) ( 3 )  designates certain instances in which 
interlocutory appeals may be prosecuted under the procedures set 
forth in this rule. Under these rules there are no mandatory 
interlocutory appeals. This rule eliminates interlocutory 
appeals as a matter of right from all orders "formerly cognizable 
in equity,l and provides for review of certain interlocutory 
orders based on the necessity or desirability of expeditious 
review. Allowable interlocutory appeals from orders in actions 
formerly cognizable as civil actions are specified, and are 
essentially the same as under former rule 4 . 2 .  Item ( A )  permits 
review of orders concerning venue. Item ( C )  (i) has been limited 
to jurisdiction over the person because the writ of prohibition 
provides an adequate remedy in cases involving jurisdiction of 
the subject matter. Because t h e  purpose of these items is to 
eliminate useless labor, the advisory committee is of the view 
that stays of proceedings in lower tribunals should be liberally 
granted if the interlocutory appeal involves venue or 
jurisdiction over the person. Because this rule only applies to 
civil cases, item ( C )  (ii) does not include within its ambit 
rulings on motions to suppress seized evidence in criminal cases, 
Item ( C )  (ii) is intended to apply whether the property involved 
is real or personal. It applies to such cases as condemnation 
suits in which a condemnor is permitted t o  take possession and 
title to real property in advance of final judgment. See ch. 7 4 ,  
Fla. Stat. (1975). Item ( C )  (iii) is intended to apply to such 
matters as temporary child cusjody or support, alimony, suit 
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money, and attorneys' fees. Item (C) (iv) allows appeals from 
interlocutory orders that determine liability in favor of a 
claimant. 

Subdivision (a) ( 4 )  grants a right of review if the lower 
tribunal grants a motion for new trial whether in a jury or non- 
j u r y  case. The procedures set forth in rule 9.110, and not those 
set forth in this rule, apply in such cases. This rule  has been 
phrased so that the granting of rehearing in a non-jury case 
under Florida Rule of Civil Procedure 1.530 may not be the 
subject of an interlocutory appeal unless the trial judge orders 
the taking of evidence. 
rendition are not reviewable in an independent proceeding. 
non-final orders entered by a lower tribunal after final order 
are reviewable and are t o  be governed by this r u l e .  Such orders 
include, for example, an order granting a motion to vacate 
default . 

Other non-final orders that postpone 
Other 

Subdivision (a )  ( 5 )  grants a right of review of orders on 
motions seeking relief from a previous court order on the grounds 
of mistake, fraud, satisfaction of judgment, or other grounds 
listed in Florida Rule of Civil Procedure 1.540. 

Subdivision (a) (6) provides that interlocutory review is 
to be in the court that would have jurisdiction to review the 
final order in the cause as of the time of the interlocutory 
appeal. 

Subdivisions ( b )  and ( c )  state the manner for commencing 
an interlocutory appeal governed by this r u l e .  
notice must be filed with the clerk of the lower tribunal within 
30 days of rendition of the order. Under rule 9.040(g) the 
notice and fee must be transmitted immediately to the  court by 
the clerk of the lower tribunal. 

Two copies of the 

Subdivision (d) provides for transmittal of the record 
only on order of the court. Transmittal should be in accordance 
with instructions contained in the order. 

Subdivision (el replaces former rule 4.2(e) and governs 
the service of briefs on interlocutory appeals. 
serve the appellant's brief has been reduced to 15 days so as 
minimize interruption of lower tribunal proceedings. 
must be accompanied by an appendix containing a conformed copy of 
the order to be reviewed and should also con ta in  all relevant 
portions of the record.  

The time to 
to 

The brief 

Subdivision ( f )  makes clear that unless a stay is granted 
under rule 9.310, the lower tribunal is only divested of 
jurisdiction to enter a final order disposing of the case. This 
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follows the historical r u l e  that trial courts are divested of 
jurisdiction only to the extent that their actions are under 
review by an appellate court. Thus, the lower tribunal has 
jurisdiction to proceed with matters not before the court. This 
rule is intended to resolve the confusion spawned by De l a  
Portilla v. D e  la Portilla, 304 So. 2d 116 (Fla. 1974), and its 
progeny. 

Subdivision (9) was embodied in former rule 4 . 2 ( a )  and i s  
intended to make clear that the failure to take an interlocutory 
appeal does not constitute a waiver of any sort on appeal of a 
final judgment, although an improper ruling might not then 
constitute prejudicial error warranting reversal. 

1992 Amendment. Subdivisions (a)  ( 3 )  (C) (vii) and (a) (6) 
were added to permit appeals from non-final orders that either 
granted or denied a party's request that a class be certified. 
The committee was of the opinion that orders determining the 
nature of an action and the extent of the parties before the 
court were analogous to other orders  reviewable under r u l e  9.130. 
Therefore, these 2 subdivisions were added to the other limited 
enumeration of orders appealable by the procedures established in 
this rule. 

Subdivision ( a )  (3) (D) was added by the committee in 
response to the decision in Twin J a y  Chambers Par tnersh ip  v. 
S u a r e z ,  556 So. 2d 781 (Fla. 2d DCA 1990). It was the opinion of 
the committee that orders that deny the appointment of receivers 
or terminate or refuse to terminate receiverships are of the same 
quality as those that grant the appointment of a receiver. 
Rather than base the appealability of such orders on subdivision 
( a )  ( 3 )  ( C )  (ii), the committee felt it preferable to specifically 
identify those orders with respect to a receivership that were 
non-final orders subject to appeal by this rule. 

Subdivision (c) was amended to require the attachment of 
a conformed copy of the order or orders designated in the notice 
of appeal consistent with the amendment to rule 9.110(d). 

. . I  

1996 ndnent. T he amendment to subdi V l S l O  n 
l a ) v i O  . .  moves the  Dhrase 'I a s a m ater of lawtt from the end 
of t h e  subdl 
confusi ' on evidenced in B r e d  kers Palm Beach v .  G l o w ,  6 46 So. 2d 
2 3 7  (Fla. 4th DCA 1 9 9  4 ) .  c i t y  0 f L a k u x y  v. Franklin, 668 Sn,  

la. 5 t h  DCA 1996). a nd their DrOaenv bv c l w n a  that 2d 712  1F 
this subdl VlSlO n was no t  intendd t o  
review if t h e  lower tribunal denies a motion f o r  & m a r v  i u d m e n t  

vision to its beainni na. This is t o  resolve the 

inal r a n t  a r i a  of nonf . . .  

n the existe nce o f a material h c t  d ismte.  
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he Subdivision (a )  (3) ( c )  ( V ~ L I )  w a s a d d e d  An ~ S D O  nse t o  t . .  1 

t's reauest in Tucker  v. R e s b .  648 So. 7d 1187 
irected the committep t o  Droaosp a ne W 

~n federal CL i t h  federal n rocedu re. 
ComDare Jo hnson v. Jones, 115 s .  C t .  2151, 132  L .  m, 2d 238 
(1995), w i t h  Mitchell v. Forsvth. 472 U.S. 51 1. 105 S. C t. 2806, 
86 L. Ed. 2d 411 (1985). The Florida Suaremp Court held tha t  
such orders a e  "subiect t o  in terlocUtorv review to t he e x t m  
t h a t  the ordpx tu rns on an issue of law.11 

m a  Drocedures for auneal 0 f orders denvi nu immunitv 
(Fla. 199 4 ) .  The cour t  d 

. I  vll ricrhts cases consistent w 
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RULE 9.140. APPEAL PROCEEDINGS IN CRIMINAL CASES 

(a) Applicability. Appeal proceedings in criminal cases 
shall be as in civil cases except as modified by this r u l e .  

(b) Appeals by Defendant. 

(1) Aggeals Permitted. A defendant may appeal 

(A) a final judgment adjudicating guilt; 

(13) an order granting probation or co-itv 
control. 0 r both , whether or not guilt has been adjudicated; 

(C) orders entered after final judgment or 
finding of guilt, including orders revoking or modifying 
probation or community control. or hoth; 

(D) an illegal sentence;  & 

(E) a sentence, if the ameal  is +required or 
permitted by general la== 

(F) as ot henvise D rovided by ae neral law. 

( 2 )  Pleas. A d e f e n m t  mav not aDBea 1 fro m a u w  
~r nolo co ntendere  lea exceDt as follows : 

( A )  A de fendant who D leads CIU iltv o r  xbpzs 
Gontendere . .  mav exr, ressly reserve th e riaht to aDsea 1 a Driog 
disDositive order  of thP 1 ower t r b u  nal, identifv ina with 
particularity t he DO int of law beina reser ved. 

f endant who D leads auiltv o r  nolo (B) A de 
lv a m e a l  onlv contende re mav o t h P m i s e  direct  

(1) the  lower t a u n a  1 ' s  lack of subjec t  
- 1  m atter iurisd i c t h n ;  

11 1 f the n l e a  aareement, if a violation o 
preserved bv a Qot;io n to w ithdraw -a: 

. .  
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(iii) an involuntarv D l ea ,  if meser ved bv a 
motion to wltJ-id raw nlea: 

( iv 1 a sentencinu e rr o r .  1 ' f  nx:eSe rved bv a 
motion t o  co rrect sentenc ina e r r o r  ; or 

( V )  as n t  herwise rovided by law* 

a. all indictmwts. informations. 
affidavits of v i o u i o  n of Dsobat ion or comunitv control a nd 1 n .  

transcriDts; 
b. the D l e a  a nd sentencina hear i n s  

d. any iudme nts, sentences, 
a x r e  sheets,  motio ns and orders to correct o r  mod i f v  se ntences, 
Or&? rs imDosina, mod ifvincr, o r revokiag D robatinn o r communi tv 
control. o r d e r s  assessina costs ,  fees,  fines, or resti tut ion 
aaainst the de f m d a  nt. and anv n t  her doc uments relatinu to 
sentencincr ; 

e .  XlY mot ion to withdraw slea and 
o rde r  thereon: 

f .  a nv mot i on  to correct se n tencinq 
e r r o r  and o rde r  the reon ;  and 

a, notice GI f a m e a l  s ta temen t of 
j u d i c i a l  a c t s  to be reviewed, d irectio ns to the  cl erk, and 
desianation to t he cou rt r e m r t e r .  

(ii) Ugon aood cause shown, t he c o u r t ,  o r  
the lower tribunal befo re  the record is t ransmitted, mav exDand 
t h e  reco r d ,  

(22) Commencement. The defendant sha l l  file the  
notice prescribed by rule 9.110(d) with the clerk of the lower 
tribunal at any time between rendition of a final judgment and 30 
days following t-y rend ition of a written order imposing 
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sentence. Copies shall be served on the state attorney and 
attorney general. 

( 4 )  c ross-ADDeal, A defendant m v  c ross - a m p  a1 bv 

lated issues 
servincr a notice w ithin 10 davs of se rvice of the state's notice. 
Review of c l f o s s - a ~ ~ e a l s  be fore  t rial is limited t o  re 

the same ordpr bplnaDealed. 
I .  

+35) Withdrawal of D e f e n s e  Counsel after Judgment and 
Sentence. The attorney of record for a defendant in a criminal 
proceeding shall not be relieved of any professional duties, or 
be permitted to withdraw as counsel of record, except with 
approval of the lower tribunal on good cause shown on written 
motion, until after 

(A) the following have been completed: 

(i) The notice of appeal has been filed. 

(ii) The statement of judicial acts to be 
reviewed has been filed, if a transcript will require the 
expenditure of public funds. 

(iii) Directions to the clerk have been 
filed, if necessary. 

(iv) A designation of that portion of the 
reporter's transcript necessary to support the statement of 
judicial acts to be reviewed has been filed, if a transcript will 
r e q u i r e  expenditure of public funds. 

( v )  Substitute counsel has been obtained or 
appointed, or a statement has been filed w i t h  the appel la te  court 
that the appellant has exercised the right to s e l f -  
representation. In public&-funded cases, the  public defender 
for the l o c a l  circuit court shall initially be appointed until 
t h e  record is transmitted to t h e  appellate court. 

( B )  the time has expired f o r  the filing of notice 
of appeal, and no such notice has been filed. 

Appeals. (eh) Procedure in Deat.h Pena ltv C ~ y i i d  

( A )  when the notice of appeal is filed in the 
supreme court, the chief justice will direct the appropriate 
chief judge of the circuit court to monitor the preparation of 
the complete record for timely filing in the supreme court. 
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( B )  After the record is filed, the clerk will 
promptly establish a briefing schedule allowing the defendant 60 
days from the date the record is filed, the state 45 days from 
the date the defendant's brief is served, and the defendant 30 
days from the date the state's brief is served to serve their 
respective briefs. On appeals from orders ruling on applications 
for relief under Florida Rule of Criminal Procedure 3.850,  and on 
resentencing matters, the schedules set forth in subdivision (Sf) 
of this rule will control. 

(c) If any brief is delinquent, an order to show 
cause may issue under Flor ida  Rule of Criminal Procedure 3.840,  
and sanctions may be imposed. 

(D) Oral argument will be scheduled after the 
filing of the defendant's reply brief. 

(c) Appeals by the State.  

(1) Appeals Permitted. The state may appeal an order 

( A )  dismissing an indictment or information or 
miss- an a ffidavit charaina the any count thereof or dis 

,corn i i  ss on of a c r m i t l  o f f p u e ,  t he violat ion of Drobat ion, the 
violation o f community control, 0 r the violatio n of anv 
zuservised correctional r e l e a ;  

. *  

(B) suppressing before trial confessions, 
admissions, or evidence obtained by search and seizure; 

( C )  granting a new trial; 

(D) arresting judgment; 

(El arantina a m g t i g f l .  for i u d m e n t  of a c m  
after a iu rv verdict: 
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(EE) discharging a defendant under Florida Rule 
of Criminal Procedure 3.191: 

(-1 discharging a prisoner on habeas corpus; 
. .  (eE) find inu adJ d I L a ~ i l 1 g  a defendant incompetent 

or insane: ur 

(€if) r u l i n g  on a question of law if a convicted 
defendant appeals the judgment of conviction: i z z p z a +  

illegal sentencer or 
the se ntencing 

(*a AKDOS ins an m a  w f i i l  or 
imDosincr a se ntence outs i d e  the  fanae Permitted bv 
auidelines: 

IEl d e w  ina restitution; ox 

0 M o t  herwiss DPO vided bv w e  ral law for 
final orders. 

(21 The f i a t  e as D r o  vided bv gt=np ral law mav D e a l  to 
t h '  e circuit court n o n- f a  ' n a l  orders re nderpd In the  countv court. 

(22) Commencement. The state shall file the notice 
prescribed by rule 9.110(d) with the clerk of the lower tribunal 
within 15 days of rendition of the order t o  be reviewed; provided 
that in an appeal by t he  state under rule 9.140(c) (1) ( * € I ,  the 
state's notice of cross-amea 1 shall be filed within 10 days of 
service of defendant's notice. Copies shall be served on the 
defendant and the attorney of record. An appeal by the state 
shall stay further proceedings in the lower tribunal only by 
order of the lower tribunal. 

( d )  Sentenc ina Errors, A defe n d a u v  not raise a 
sentencincr err0 r on anaeal IJ nless the  a lleaed error has first 
been b r o w  ht to the  a t t e  ntion of the lo wer trAbU1: 

(1) a t  t he time of se ntencina; or 
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c 

'n rv w '  11 f )  B r i  
davs 0 f ser vice o f the reco rd o r  desian a t i o n  of a m o i n t e d  
counsel. whichever i s  l a t e r .  Additional briefs s h a l l  be ser 
3 s  n r e sc r ibed  bv ru l e  9 ,  2 1 0  

ved 

(eg) Post-Trial Release. 

(1) Appeal by Defendant. The lower t r i b u n a l  may hear 
a motion f o r  p o s t - t r i a l  release p e n d i n g  appeal before o r  a f t e r  a 
notice i s  f i l e d ;  provided t h a t  the  defendant may n o t  be r e l eased  
from custody u n t i l  the  n o t i c e  i s , f i l e d .  

( 2 )  Appeal by State.  An inca rce ra t ed  defendant 
charged w i t h  a b a i l a b l e  of fense  shall on motion be r e l e a s e d  on 
t h e  d e f e n d a n t ' s  own recognizance pending an appeal by the s t a t e ,  
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unless the lower tribunal for good cause stated in an order 
determines otherwise. 

(3) D e n i a l  of Post-Trial Release. All orders  denying 
post-trial release sha l l  set forth the factual basis on which the 
decision was made and the reasons therefor. 

( 4 )  Review. Review of an order relating to post-trial 
release shall be by the court on motion. 

(€h) Scope of Review. The court shall review all 
rulings and orders appearing in the record necessary to pass upon 
the grounds of an appeal. 
may g r a n t  any relief to which any party is entitled. 
death Denaltv cases, the  Court shall review the evidence to 
determine if the interest of justice requires a new trial, 
whether or not insufficiency of the evidence is an issue 
presented for review. 

In the interest of justice, the court 
In Eupi ia;  

(yi) Appeals from Summary Denial of Motion for P o s t -  
Conviction Relief Under Florida Rule of Criminal Procedure 
3.80O(a) or 3.850. 
Florida Rule of Criminal Procedure 3.800(a) or 3.850 without a 
hearing shall be com.enced as prescribed by rule 9.110. 

with the clerk of the lower tribunal shall-f v A  i;~wl*-nu 
certified CODV o f the notice, transmit to the court as the 
record, conformed copies of the motion, order ,  motion for 
rehearing, and order  thereon, and attachments to any of the 
foregoing,, ~ l i ~  L C L L ~ L P ~ ~  ~ u p y  G L  &e L ~ U L ~ L C  . No b r i e f s  or 11 I S  brief sha nv ax1De llant oral argument shall be required, but a 

1. be filed within 15 davs of the  filinu of the notic e of amea Unless the record shows conclusively that the appellant is 
entitled to no relief, the order shall be reversed and the cause 
remanded f o r  an evidentiary hearing. 
response from the s t a t e  before ruling. 

An appeal from an order denying relief under 

The 

. .  

The court may request a 

(i 1 Petitions See kina Be lated ADDea 1 03: A 1  1 eainq 
InPffect ive Assistance o f Amel la t e  cou nsel 

d l e u i n s  ineffecti e a s s i  
filed i n  the a D D e  
have been taken, 

(1) Forum. Petitions see kinq be l a t ed  annea 1 o r  
V stance o f anDellate c o u , s e  1 shall be 

l l a t e  cou rt to which t. he asnea 1 was or should 
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( A )  the d a t e  a nd nature  of the lower tribunal's 
Order souqht to be r e v i e  wed: 

(B) the name of t he l o  wer t r i h i n a l  r ende rha  t.he 
order_t 

(C) the  nature, disaos i t i o n ,  and dates of all 
l s r o c e e d i n a s i n n a l  W ri a d ,  if anv, in 

L S :  

. .  (D) if a Dfevioys D e t i t i o n  was filed, the r e a w  
-2 h im * t  he Dfesent D e t  i i n w  t o as not r aised gre vi ous lv : 

(El the na tu re  of t he re1 ief souu ht: and 

( 3 )  Time limits, 

f i l i n g  n ir for fil m r 
nder  the not ice of aDDeal f ro  m a f i n a l  o rder ,  unless i t  u g e s  u 

oa th  with a S D e c  i f i c  factua 1 bas is t b L  t he Detitionpr 

( A l A Detition f o r  bela,te d amea 1 s u l  not be 

. .  

(i) was u naware a n amea l  had not bee n 
timely f i m  o 1: was not ad vised of t he riaht to an aDneal: and 

(11) should not h v  a e a s c e r a n e d  SUC h f a c t s  . .  
bv the exercise o f reaso nable  d i l  iaence, 

i t i o n  alleaina ineffecti ve ass  i s t a n c e  of (B) A D p t  

D e l l a t e  cou n s  e 1 s,ha 11 not be filed more tha  n two vea rs a f t  er 
t h e  ron .rial on di rec t  T P  view unless it alleues 

1 bas i s  that t he n e t  itioner was 
v i d o  n becpmes f l  

unde r  o a t  h with a snecif ic f a t u a  
affirmatively misled about t he r e s u l t s  o f the a m e a l  by cou nsel. 

( C )  Time ne r i o d s  under t his subd ivision shall not 
b eff in to run nrior t . o  t he e f f e c t  ive da tp  o f this r u l e .  

( 4 )  Service. The u e t  itioner s hall ser ve COD1 ' e s  of the . .  
pet1tJ.o n on the a t t o  rnev aerie r a l  and s t a t e  attorney. 

( 5 )  Procedu re. 
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Committee Notes 

1977 Amendment. This rule represents a substantial 
revision of the procedure in criminal appeals. 

Subdivision (a) makes clear the policy of these rules 
that procedures be standardized to the maximum extent possible. 
Criminal appeals are to be governed by the same rules as other 
cases, except for those matters unique t o  criminal law that are 
identified and controlled by this rule. 

Subdivision ( b )  (1) lists the only matters that may be 
appealed by a criminal defendant, and it is intended to supersede 
all other rules of practice and procedure. This rule has no 
effect on either the availability of extraordinary writs 
otherwise within the jurisdiction of the court to grant, or the 
supreme court's jurisdiction to entertain petitions for the 
constitutional writ of certiorari to review interlocutory orders. 
This rule also incorporates the holding in State v. Ashby, 2 4 5  
So. 2d 225  (Fla. 1971), and is intended to make clear that the 
reservation of the right to appeal a judgment based on the plea 
of no contest must be express and must identify the particular 
point of law being reserved; any issues not expressly reserved 
are waived. 
plea  is allowed. 
substantive law governing collateral review. 

No direct appeal of a judgment based on a guilty 
It was not intended that this rule affect the 

Subdivision (b) (22) replaces former r u l e  6.2. Specific 
reference is made to rule 9.110(d) to emphasize that criminal 
appeals are to be prosecuted in substantially the same manner as 
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Subdivision (qi) sets forth the procedure to be followed 
if there is a summary denial without hearing of a motion for 
post-conviction relief under Florida Rule of Criminal Procedure 
3.850. This rule does not limit the right to appeal a denial of 
such a motion after hearing under r u l e  9 . 1 4 0 ( b ) ( l )  ( C ) .  

1980 Amendment. Although the substance of this r u l e  has 
not been changed, the practitioner should note that references in 
the 1977 committee notes to supreme court jurisdiction to review 
non-final orders that would have been appealable if they had been 
final orders are obsolete because jurisdiction to review those 
orders no longer reposes in the supreme court. 

1992 Amendment. Subdivision (b) (35) was amended to 
provide that, in cases in which public funds would be used t o  
prepare the record on appeal, the attorney of record would not be 
allowed to withdraw until substitute counsel has been obtained or 
appointed. 

Subdivision (gb) was amended to provide a specific 
procedure to be followed by the courts in considering appeals 
from summary denial of Florida Rule of Criminal Procedure 
3 . 8 0 0 ( a )  motions. Because such motions are in many respects 
comparable to Florida Rule of Criminal Procedure 3.850 motions, 
it was decided t o  use the  available format already created by 
existing subdivision (gb) of this rule. Because a Florida Rule 
of Criminal Procedure 3 . 8 0 0 ( a )  motion does not have the same 
detailed requirements as does a Florida R u l e  of Criminal 
Procedure 3.850 motion, this subdivision also was amended to 
require the transmittal of any attachments to the motions in the 
lower court. 

1996 Amendment. The 1996 a mendme- i nded to 
consolidate and c l a  rifv t he rules t o  re flect cu rrent law unl.ess 
otherwise snpcif ied. 

Rule 9. was added to accuratelv reflect t he 
J imi ted riaht of direct  a D D e a  1 after a B l e a  o f auiltv =.nolo 
contendere. See Robinso n v .  S t a t e ,  3 7 3  so . 2d 898 ( Fla. 19 791 ,  
and Counts v, S t a t e ,  3 7 6  So. 2d 59 (Fla. 7d DCA 19 7 9 ) .  

140(b) ( 2 )  (B) 

N w  e subdivision b) f 4) ref lects  L m e z  v. Stgtc. 638 So. 
(nt 2d may cross-mn- Drovided, 
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but if the defenda nt chonses not to do so, the defenda nt r m  
n ~1- s r  ved issue o 

f the cross-aDseal should be intermeted in for filina notice o 
1. Jt  is the. co mmittee I S  intent ion that t he 10-dav W i o d  

* v *  1 .110 (a) " rule 9 
I .  Rule 9.1 40(b) (6) (E)dnnts Florida Rule of Criminal 

nd is intended to suDersede that rule. 
See Fla. R .  Jud. Admi he rule also makes c l ear  that 
Procedu re 3.851(b) ( 2 )  a 

n. 2.135. T 
-n ru le 9.1 40(i) do not a w l v  to death De nal tv 
cases. 

The revised ules 9. 140(e) ( 2 )  (D) a 9,- ( 2 )  (I?) 
Antended to sunersede Brown v .  State. 639 so. 2d 634 (Fla. 5th 

resented bv PCA 199 41, a nd allow no n-indiaent defenda nts reD 
counsel, and -r Tust thP Or lq lna  1 transc rist 
from t he court resorter a to make conies .  Ho wever, t he 

r DartLPs must then he se rved o n 
the cle 1 for inclus ion in the record, The 
oriainal and qoDies fo r &l othe 

rk of the lower tribuna 
revised rule 9.1 40(e) ( 2 )  (F) a l s o  a llows chief iudaes for each 
d r c u i t  to Dromulgate a n adm inistrati ve orde r reauirinu the lower 

I s  office t o make coDies of the tr-rint when the 
endan t In the asence o f suc h an adm inistrative 

tribunal clerk 
is inment. 

o r r  de , the cou r t r-er will furnish an or- and conie s fo r 
all Dartie..; in i ndiuent aDDea Is. 

. .  

I .  

Rule 9 . 1 4 0 ( i )  ( 3 )  i mDoses a two-vpar t ime limit on 
Broceedinas to obtain de_laved anDellatp re view based o n either 

rior ameal  or the failure 
f omer 

t h e  ineffectiveness o f counsel on a D 
to timely initiate .a n amea 1 bvaxzgointed cou nsel. The 
was B reviouslv a m 1  ied for bv a net ition for writ of habeas 
C f  o DUS in the amel-.e rt n lat. ter bv motion Dursua nt 

in the trial court. 
ilina fee, it 

m r i d a  Rule of Cr iminal Pror.e&re 3.850 
Becau S e bot h of t h ese r - e d i e s  d id n ot r e-e a f 
is contemz, lated that no fee will be remi 'red for the filinu of 
getitions u n de r t h' 1 s  r u l e .  Subd ivision ( i )  ( 3 )  ( B) allows t w o  
7 1 , "  r V' n For DUrDOSeS of the 
subdivision a CD nviction beromes final after i s w c p .  of the  

final Drocess o f the hiuhest murt to which manda te or other 
d i rec t  re view is taken, including re view in the Florida SUD reme 
Court and United S t a  tes SUD reme Court. Anv c o l b t e r a l  re view 
s h a l l  not ,c;uy t he ti me ~ 3 e  riod u nder  this subdl 'vision. 
Subdl VISA0 n ( 1 )  ( 3 )  ( C )  u nder t h  i s  rule makes clear t h a e n d a o t s  

will be subject 
who were co nvi c t ed before Lhe e ffective date  of the -11 not 

f the 
z d  iv 1 but 
$s t h '  e time limits as ca 1 culated f u m  the e ffecti ve date o 
rule u l e s s  t he time has already cornme nced to run 
iLB5.L 

* . .  
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u e 9.140(=) w m  ~ r o  V' i d e  a w f o m  u o c e u  
v. D i  R tri & 

Cour t  0 2d 439 ( F L  
f 

J990). T h i s  dec lted i n  thprp k i n a  t wo nxocedu res for i s i o n  resu 
xecrues t i n a  b e b t e d  =pa 1: Florida Rule of Cr iminal Procedu re 
3.850 
2 id. ; gnd w e a s  C O ~ D U S  for 
e v e r v t m  e lse. See Sca If v. Sinazetarv. 589 SO. 2d 9 8 6  ( Fla. 
2d QCA 

he 
in the angellate nce s howed t h a t  u l n a  

Thi r 
1991). E x D e r i e  

cour t  w a s  more efficient. s ule is intended to r e i n s t a t e  t 

Anneal, First D i g t r i c t .  See Baacrett v .  W&wricrht, 229  So. 2d 
239 ( m a .  1 9 6 9 ) :  S t a t p  v. M@ver. 430 So. 3.d 440 (Fla. 1 9 8 3 L  

Of r w w e d e  1 S t a t e  
R 1  

f F l o r i d a  , F i r s t  Distr.ict, 569 So. f AwweaZ Q 

* .  when the c r i m a l  w e a  1 w a s  f r u s t r a t e d  bv u f e c t i .  Ve 

. .  
. .  
sted ~r ior t o  S t a t e  v. Distr ic t  C o i i r t  02 

In the rare case  where entitl-eal 
on a determination of d i m u t e d  facts, the a m e l l a t e  c n m  

mav a m 0  i n t  a c o d  ioner  t o  make a remrt and recomme ndatiorL, 

Court Commentary 
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* 
RULE 9.145. A P P W  PROC EEDINGS IN JUVENIL E DELINOUENCY CASES 

* uveni l e  ( a ) l l i t v .  Armeal nroc-nas in i . .  
es shal 4 0  exceDt a s  mod if i e d  bv 1 be as i n  r u l e  9.1 

thip rule. 

(b) ADD- b v u d .  To the extent adverselv affected. 
B child 01: anv n a u t .  lecral cruard ian. or c u s t a n  o f a c  hild - 

I .  

f de l inaue  ncy o r  (1) an order of adliidicatjlon 0 
withholdinu ad lud ica t  i on  of d e l i  nuuencv, a anv d w o s i t i o n  0- 

. .  
. .  

entered  thereon: 

( 3 )  . .  an illeual disDosAtion: ox 

f 4 )  anv other f i n a l  o rder  as  ~ r o  vided bv l a  w. 

( C )  ADD€!a 1s bv t he State. 

( 1 A  1 -1s Permitted. The s t a t e  m av amea l  an or- 

( A )  dismissinu a Detitron for delbauencv  or anv . .  
p a r t  of i t ,  if the o rder is entered  be f o r e  the commence ment of an 
s d i u d i c a t o r v  hear inu;  

(B) sumressina c o n f s , s i o n s .  mans, o r  
evidence obtg ined  bv s e a r c  h and/or seizure befo re  the 
adiudicatory hear ina :  

( C )  urant ina  a ne w ad iudica torv  hear ing  ; 

(D) arrest  ina i ' udamen t : 

1 Rule of 
Juvenile Procedu re 8 . 0 9 0 :  

J F W '1 
1 i i n. 

(GI cons t i t u t  ina an illeual d i m o s i t i o n :  1 1  

(HI dischara in9  a ch i l d  on habeas co rDus : o r  

-74- 



a 

findina a child incomD&pnt Dursuant to t he 
Florida R i l l e s  of Ju venile Procedu re. 

-L2) Non-Final State ADDeal .4 .  I f the state awea Is a 
gre-adiud icato rv hearincr order of the t rial cou rt, the n o t i c e  of 
amea 1 must be filed within 15 days a nd before co m e w e  nt of 
the  adiudicatorv hea rinu. . I  

( A )  A child in de-t ion whose case is staved 
eal shall be released f r o  m dete ntion ~e ndinu the 

Ismeal if thp child is charaed W' i t h  o f f e  nse t hat woiild be 
p e n U t e  a m  

bailable if the child w e r p  c haraed as an a a . t .  un less t he low= 
tribunal Lor good cguse s t a t ed  ~JJ an order determines other wisp. 
The lower tribunal retains d iscretion to release from dete ntion 
U c h i Z d  who is not otherwise e n t i u e d  t o  release under the 
provisions of th is rule. 

( B )  If a child has bee n found incomDete nt to 
g r oceed. anv order stav in a the ~ r o c e e m u s  on a s t a t e  a m e a l  : h V ff a f r  h r 
treatment 

( d )  References to C hild. The aDDeal s hall be entitLPd 
pnd dockete d with the  initials, bu t  not the m e ,  of t he child 
m d  the cou rt m e  numbe r. All references to the child in 
briefs. ot her D a D  ers,  a nd the dec ision of the  court s m l  be bv 
initials ~ 

(el co nf ident  ialitv. All D a x s  s hall remain sealed in 
U f  th offic t he c 1 e rk o f  c o u r t  when not in use bv the crlu rt.. 

their counse 1, or as n t h e  rwise o rdered. 
and s hall not be oDen to j. ns13ec t ion exceDt bv the a a t . i e s  and 

m i t t e e  Notes 

1996 AdODtion. Subdivisio n (c) ( 2 )  is intended to make 
clear t h a t  in non-final state a m p a l s ,  t he notice o f amea 1 must 
be f i l e d  before  commencement of the ad iudica torv  hea r i m ,  
However, the n o t  i ce 0 f apoea 1 must s t  ill be filed withip 3 5  davs 
of rendition of the o rder to be reviewed as D rovided bv rule 

adiudic atorv hearina occu rs within 15 davs o r less of r e n d i t i o a  
Qf an  order to be reviewed, t he notice o f a m  eal must be filed 

hat when an .14 t w o r u l  es  t o a e t w  D rovide t . .  

bef 0 re commence ment of I- he adiudicatorv hea rina, This r u l e  is 
KiQt 1 ntended to e xtend t he 15 davs a l l w e d  f o r  filina the notice 
of aaDea 1 as DTO vided bv r u l e  9. 1 4 0 ( c )  ( 3 ) .  
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herance of the a m e a  1, It does no t  reuuire 
he name of t he c u l d  from Isleaucrs nr o w  

in the court in furt 
the delption of t 

ed to t he court f r u e  I n  wer tribu n a L  
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u APPEAJ, PROCEEDING IN JUV'E DEPENDENCY AND 
S T S  RM CASES CAS ES 
INVO LVING FAMI= OF 

VICES 

i uveni 1 P 
dem.r&ncv and terminat;& n of D a r e n t a 1 , r i a h t s  c w s  and cases  
involv ina  f a  milies and ch i ld r  en need of ser vices s h a l l  be as 
+n c i v i l  cases w e s t  as m o d m d  bv th i s  r u l e .  . I  

i h i l d ,  anv Da rent, cruard i an -Deals P w  tted. uv c 

fected bv an o 1, o r  the 
f anv chi ld ,  anv o t h e r  mrty t o  the ad  li t e m .  o r  lewl custodian 0 

rder of the  lower tr '  
egaroDriate s t a t e  aaencv a s  D r 0 v '  Lded bv lamav%ea W 1 to t h e  

these rules. 
r n r Drescribed bv 

Y of P r o c a n a s .  

ation, E x c e D t  as DTO vided bv a m 1  law 
and 

ion in f i n a l  Of no n- f k l  order  Dpnd inu re view s h a l  1 f i l e  a mot 
w e r  t r i b u n a l ,  wh icb .Qal  1 have cont inu inu iurisdict ion ,  

-0 i n a ran t ,  modifv, o r  de nv & re l i e f ,  a f t e  r 
the 10 

conside r im t he welfare and besL i n t e r p s t  of the ch i l d .  

. .  1 

i n  subdi V l S i Q f L  ( c )  ( 2 )  of t h  i s  r u l e ,  a ggS:ty see k ina  t o  stav a 
I .  

( 2 )  Termination of Parema 1 Riahts, The t ak ing  Q f an 
a m e a l  s h a l l  not  oDe r a t p  a s  a s t a v  i n  a n v case  uess Du r suan t  t o  
an order  o f the  Court, e X r e D t  t h a t  a term i n a t i o n  of Dare n t a l  
riclhts order  with D lacement of t he child w i t h  a l i censed  ch i l d -  

rtment o f Chi ldren  and Fa milv Ser vices 
11 be susDe nded while the asDeal is 

g lac ina  aae ncv o r  t he DeDa 
f o r  subseaue n t  adODtion sha 
p e n d i m ,  
until the aDgea 1 is decided. 

bu t t h e  c h i l d  s h a l l  continue i n  cus t o d v m d e  r the orde 1: 

( d )  
f 

Retent ion of JU risd iction. T r a n s r n i t b l  . o f the 
r eco rd  t o  t he aDse l l a t e  c o u r t  does not remove the i ' u r i s d i c t i o n  o 
; he 1 w r r' i a l  reviews or o t h e r  

i n u s  re  l a t e d  t o m  hea l th  a nd welfa r e  of the  chi ld  
1. 

groceed 
pendinu aDDea 

' 
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(f) C o n w t L a h t v .  ~ 1 1  D a D e r s  shall remain spaled i n  
the o f f i c e  of the cler not as1 use bv the 
court, and shall not be o m n  to insDect ion excent bv the p a r t i e s  

k of- court  when 

and their counsel.  o r  as OLheWise 0 sdered 

. .  

Review. The c o u r t 1  &b ' ve  s r i o r i t v  tQ 
SDseals under t h i s  rule. 

ttee Notes 
. . .  1996 AdoD t ion. The re fe rence  i n  subdi v m n  (a)  t o  cases  

involvina f a  milies and children in need of se r v i c e s  encomnasses 
onlv those cases  i n  which an orde r has been en tered  adiudica- 
7 h' 1 f *  n r 
2.!aU&L 

I .  

Subdl i n i t i a l  s ia 
'n a l l  br iefs  an d o t h e r  

VlSlO n ( c )  remires the n a r t i e s  t o  use 

herance of t he a m e a  1. I t  does 
911 r e fe rences  t o  t h e child and w s  1 
ganers f i l e d  i n  the court i n  furt 
not reauire the de letion of the names o f the ch i ld  and D arents 
from Dleadincrs and othe r gaDers t ransmi t ted  t o  the  cour t  from the 
lower t r i b u n a l .  

,. I . I .  
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RULE 9,160. DISCRETIONARY PROCEEDINGS TO REVIEW DECISIONS OF 
COUNTY COURTS 

(a )  Applicability. This rule applies t o  those 
proceedings that invoke the discretionary jurisdiction of the 
district courts of appeal to review county court orders described 
in rule 9.030 (b) ( 4 )  . 

(b) Commencement. Any appeal of an order certified by 
the county court to be of great public importance must be taken 
to the district court of appeal. Jurisdiction of the district 
court of appeal under this rule shall be invoked by filing 2 
copies of a notice and a copy of the order containing 
certification, accompanied by the filing fees prescribed by law, 
with the clerk of the lower tribunal. The time for filing the 
appeal shall be the same as if the appeal were being taken to the 
circuit court. 

(c) Notice. The notice shall be in substantially the  
form prescribed by rule 9 . 9 0 0 ( a )  or rule 9.9OO(c), depending on 
whether the order sought to be appealed is a final or a non-final 
order, except that such notice should refer to the fact of 
certification. Except in criminal cases, a conformed copy of the 
order or orders designated in the notice of appeal shall be 
attached to the notice together with any order entered on a 
timely motion postponing rendition of the order or orders 
appealed. 

(d) Method of Certification. The certification may be 
made in the order subject to appeal or in any order disposing of 
a motion that has postponed rendition as defined in rule 
9.02O(yh). The certification shall include (1) findings of fact 
and conclusions of law and (2) a concise statement of the issue 
or issues of great public importance. 

( e )  Discretion. 

(1) Any party may suggest that an order be certified 
t o  be of great public importance. However, the decision t o  
certify shall be within the absolute discretion of the county 
c o u r t  and may be made by the c o u r t  on its own motion. 

( 2 )  The district court of appeal, in its absolute 
discretion, shall by order accept or reject jurisdiction. Until 
the entry of such order, temporary jurisdiction shall be in the 
district court of appeal. 

( f )  Scope of R e v i e w .  
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(1) If the district court of appeal accepts the 
appeal, it will decide all issues that would have been subject to 
appeal if the appeal had been taken to the circuit court. 

( 2 )  If the district court declines to accept the 
appeal, it shall transfer the case together with the filing fee 
to the circuit court that has appellate jurisdiction. 

(9) Record. The record shall be prepared and filed in 
accord with rule 9.110(e) or 9.140(d) , depending on the nature of 
the appeal. 

(h) Briefs. The form of the briefs and the briefing 
schedule shall be in accord with rules 9.11O(f), 9.140, 9.210, 
and 9.220, depending on the nature of the appeal. 

(i) Cross-Appeal. Cross-appeals shall be permitted 
according to the applicable rules only in those cases in which a 
cross-appeal would have been authorized if the appeal had been 
taken to circuit court. 

(1) Applicability of Other Rules. All other matters 
pertaining to the appeal shall be governed by the rules that 
would be applicable if the appeal had been taken to circuit 
court . 

Committee Notes 

1984 Amendment. This rule was added to implement the 
amendments to sections 26.012 and 9 2 4 . 0 8  and the adoption of 
section 34.195 by the 1984 Legislature. Section 34.195 ' 

authorizes only the  certification of final judgments, but section 
924.08 authorizes the certification of non-final orders in 
criminal cases. Therefore, this rule does not provide for 
appeals from non-final orders  in civil cases. Under the 
rationale of S t a t e  v. S m i t h ,  2 6 0  So. 2d 4 8 9  (Fla. 19721, the 
authority t o  provide for appeals  from non-final orders may rest 
in the supreme court ra ther  than in the legislature. However, in 
keeping with the  spirit of t h e  legislation, the rule was drafted 
to permit certification of those non-final orders in criminal 
cases that would otherwise be appealable to the circuit court. 

Sections 26.012 and 924.08 authorize only  the 
certification of orders deemed to be of great public importance. 
However, section 34.195 refers tq the certification of questions 
in final judgments if the question may have statewide application 
and is of great public importance or affects the uniform 
administration of justice. 
order certified to be of great public importance might have 

The committee concluded that any 
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statewide application and that any order that would affect the 
uniform administration of justice would also be of great public 
importance. Therefore, the additional statutory language was 
deemed to be surplusage, and the rule refers only to the 
requirement of certifying the order to be of great public 
importance. 

The district court of appeal may, in its discretion, 
decline to accept the appeal, in which event it shall be 
transferred to the appropriate circuit court for disposition in 
the ordinary manner. Except as stated in the r u l e ,  the procedure 
shall be the same as would be followed if the appeal were being 
taken to circuit court. The rule does not authorize review of 
certified orders by common law certiorari. 

It is recommended that in those cases involving issues of 
great public importance, parties should file suggestions for 
certification before the entry of the order from which the appeal 
may be taken. However, parties are not precluded from suggesting 
certification following the entry of the order  except that such 
suggestion, by itself, will not postpone rendition as defined in 
rule 9.020 (yh) . 

1992 Amendment. Subdivision ( c )  was amended to require 
that t he  appellant, except in criminal cases, attach to its 
notice of appeal a conformed copy of any orders designated in the 
notice of appeal, along with any orders on motions that postponed 
the  rendition of orders  appealed. 



a 9.18Q PPPEAL PROC-GS TO REVIEW KERS' -PENS ATJON 
CASES 

(a)   ADD^ i cabili tv.  A Dwllate review of nroceedina s i n  
n civil cases exceDt as 

paecif iCallv modified in t;h is rule. 
-ensation cases s b l l  be as i 

* .  

(b) Jurisdiction. 

(1) A m e a l .  The Fi istrict Court o f Anma1 ( t h e  rst D 
1 r 

hat adi ud icates 
-a r 11 review bv atmeal any fingl o der, as we1 as any 
ponf inal orde r of a lower t r i b u  t 

(B) venue: oy 
. .  grovided tbt the o rder . .  m e s s l v  f i n d s  an iniurv occu rred w i '  t b .  the SCoDe and cou rse of 

llv emD 1 ovme nt and that c laim-t is entitled to rece ive c a u a  
her that the 

he 
E l a t e d  bene fits i n some a mount, a nd DTO vided furt 
l w r  0 e tribunal certifies in the  0 rder that deteminat ion of t 
exact nature and a mount o f benef its due to c& imant will reau ire 
substantla1 e X Dense a t ime . 

jnvoked bv f ilina two COT] ies o f a not ice of asDeal with the lo wer 
tr'b 1 U n a 1 I accomDanied bv thp fill n Q fee 13 r escribed bv law IJ nl e s s  
l n t  v r i f  'ed i f fr 0 f t he  fee has been 
filed with the  lower tribuna 1 within 30 davs 0 f the  date t he 
0 r der t 0 be reviewed is m a il ~d bv the lower tr ibunal to the 
pa I: t i e s ,  w i h  h c da te shall be the date  o f r e n &J ion. 

2 uri h 11 
* .  

( 3 )  Notice o f Awwea 1. The notice s h a l l  be 
subs t antiallv in the f o  rm Drescribed by rule 9 . 9 0 0 ( a ) ,  a nd shall 
conta  i n  a b ripf summary 0 f the  t v w  o f benef its affected, 

rth the time Be riods involved 
f o l l n  winu form: 

includincr a statement s e t  tins f o  
which ..;ha 11 be substantially i n  the 

I hereby ce rtifv th at t h i s  a m e a l  a ffects o nlv the followina 
per iods  and class ificat i o n s  of benefits a nd medical treatme nt: 

1. ComDensat i o n  f o r  . . . ,  . (TTD, TPD, waae loss, 
J ' m  Dairment benpfits, PTD , f~ n e r a 1 benefits, o r  deat  h 

. . . . .  ( d a t e )  . . . . .  belle fi ts) . . . , .  from to .....(date) . . . . , ,  
2 ,  Medical bmef its, 

3. Rehabilitation. 
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on f o r  b e n e f i t s  D- . .  ( d a t e )  ..... . . . . . ( d a t e )  ,.... 

J u r i s d i c t i o n  o f Lower Tribuna 1. 

Substant ive ~ssues. The lower t r i b u n a l  r e t a u  
I .  i u r i s d i c t  ion  to decide the  issues t h a t h a v e  not been ad iudica ted  

(1) 

and are  n o t  t h e m b i e c t  0 f Dendina a D n e l l a e  revie W. 

( 2 )  Settlement. A t  anv t i m e  befQrP the record  on 
a m a l  i s  fAled  w i t h  the cou r t ,  the 10 wer Lribuna 1 shall have the 
au t h o r i  t v  t o  aDDro ve sett lements o r  co r rect  cker i c a l  e r r o r s  in 
the orde  r aDaea led.  

I .  

( A )  Notice. On or he fo re  the d a t e  s D e c l f l  ed i n  
t h e  , *  order m i n a u i s h  inu . .  iurisdicuo n ,  the Ba r t ies  shall f i l e  a 
i o i n t  n o t i c p  o f disnosition of the s e t t  1 emen t w i t h  a confor  med 

of any o rder e nterpd on the  s e t t  1 @me& 

( B )  Costs. Any o rder a m  rovina a se t t lemen t 
recoverv s h a l l  Drovide where amroD r i a t e  f o  r the  assess ment and 

of assellate costs ,  includ ina  any c o s t s  incur red  bv the d i v i  s i on 
tor inso l v e n t  a m e l l m t s .  

( d ) c t e d . > n e  f i  t s  SDPC if i c a l l v  refer- 
Jd ' h  i w '  as Drovided by l a  W 
Pend i na  the  outco m e  of t he a D w a  1. Otherw i se ,  benef i t s  a warded 
s h a l l  be Da id  a s  rem i r e d  by l a w .  
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l l a n t  A b a d o n m e n t ,  1 n I f  the a m e l l a n t  o r  cross-ame 
i n  the n o t i c e  of f a i l s  t o  araue entk,  ' t l ement  t o  b e n e f i t s  se t  f o r t h  

ned, I f  there n e f i t s  s h a l l  be deemed abando 

h a l l  make t h a t  

cha l lenae  to such be 

been abandoned. the cou rt w o n  motion s 
d e t e d a t i o n .  

D D e a l  i n  the a m e  llant's o r  cross-amellant I s  i n i t i a l  b r i e f ,  the 

as a dlsmlte a s t o  whethgr a chal lenae  t o ,  c e r t ~ n  benef i t s  has 

( 2 )  Pavme ts of Benefits When ChalJenaed Ben&its are 
h l  ve been 

n 

f i t s  no l o  naer  
-ed. When benefits c a lenaed on armed ha 
abandoned ilnder subdivision (d) (1) &o ve, bene 
affect& bv the ameal  a re Davable wi th in  30 davs of t he s e r v i c e  
of the brief toae the r  w i t h  i n t e r e s t  as r e w e d  unde r sect ion  

m the  date of the or- of thp 10 w e r  
unal he aw a rd .  

4 4 0 . 2 0 ,  F l o r i &  S t a t u t e s ,  f r o  
makina t 

. . I  

(el Interne ntion by Division, ' 

Within 30 days from a not  ice o r  
he court t h  e d i v i s i o n  mav petition invokina the i u x d i c  1: t i o n  of t 

in te rvene  by f i l i n u  a n o t i c e  o f i n t e rven t ion  as a Da r t v  
a m e l l a n t / D e t i t  i n  o e,r 0 r a m e l  lee/resmnde n t  w i t h  t h e  cou r t  and 
take DOS i t i o n s  on anv re l evant  ma tters. 

rt. (1) D istrict Cou . .  

( 3 )  D il Notice to Intervene is 
i l e d ,  the di V ision 7 2  Fil n ' h  i n t  rv ' n 

s h a l l  no t  be co ns idered  a D a  r t v .  

ivision Not a Party- 

( f  1 Record Conte n t s :  Final Orders. 

(1) Transc riDt, 0 rder. and Ot her Docme nts. The 
record s h a l l  conta i n  the c l a i  m ( s )  o r  n e t  i t i o n ( s )  f o r  benef , i . ts ,  
&otice(s )  of de n '  l a l ,  s r e u  i a l  s t i a u l  ation, Dretr i a l  order, 

i D L L x ! €  2, xh'  i t s  a h i t t e d  i n t o  e vi i lenw.  t r ansc r  
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a v  hearinas befo re the lower tr ibunal  and the order aoDeal ed. 
s u s  r ion  i n o r  
omission f r o m  t he recnrd i n  accordance w i t h  r u l p  9 .200 .  

m .  

1: m' lower t r ibuna l  
shall c e r t i f v  and t ransmit the record t o  me cou rt as KI rescribed 
bv these r u l e s .  

( 4 ) t e d  R ecord. The Darties mav sti~ulatp t o  
the contents  af_ the record .  In such a case the record &a 11 
consist of the stuulate-d the order w a e a l e d  which 
the l o  w e r  tr& unal  shall wt ifv as the rpwrd on aDsea 1. ' - 

(B . ) i t  D O f  Estimated Costs .  Withi n 15 
after t he n o t i c e  of e s t  imated costs i s  ser ved, the aDDe l l a n t  
t j a t e d  sh  i th c o s t s  with 
Lhe lower t r i b u n a l .  

( C )  it Costs. If the a m e  i:- an t 
f a i l s  t o  denos i t  the  estimated c o s t s  y ithin the  t i  m e  s rescr ibPL 
the lower t r i b u n a l  s h a l l  n o t i f y  the c o u r t ,  which mav dis miss the 
a n e a l .  

Failure to D e D o s  

( D 1 Sta te  A Esenries: Waiver o f costs. 4rry sel f -  
r branc h of s t a t e  QO v e r n m e u  in lud ina  thp  i n s u r e d  s t a t e  auencv 0 

Division of Workers' C o m D e  n s a t i o  n and the  S ~ e c  ial Disab ilitv 
Tr USt Fund. need n o t  deDosnt * t h  e e s ~ m a t e d  c o s t s ,  

(El Costs .  If  ad d i t i o n a l  costs are  incu r red  in 
Correc t i  n a ,  ame ndina,  o r suDDlement ina the re Cord, t& I n  w e r  
t r i b u n a l  s h costs aua ins t  the aDsroDriatp D a  r t v .  
I f the  division m b l i a a t p d  i to say the  c o s t s  of the anDea 1 due 

hall assess SUC 

t o  a m e l l a n t ' s  indlg. encv, it must be ai ven n o t i c e  of a nv ' 

Bsoceedina t o  a s s e s s  add i t i o m  c o s t s .  w ithin 15 davs a f t e  xr the 
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(6) Prenaration of Record. 

(D) Ce rtif &cat i o m d  T r a n s e a l  bv Low= * .  

h a l l  re view t h e  or iainal record ,  Tr ibunal .  T he lower tribunal. s 
certify that it W as D r e D a  r ed i n accordance w i t h  these rules, 
within 60 d ays of t he n o t i c e  of a D D e a l  b eina filed t ransmi t 
record t o  the  c o u r t .  

(El COD ies, The lower t r ibuna 1 sha 11 DTQ v ide  a 
CODY 0 f t he  r eco rd  t o  a 11 counse 1 of reco rd and all u nreDres en t Pd 
parties. 
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(a) Relief Fro m Filina Fee a nd Costs: Tnd isencv. 

(1) Indiuencv De fined. Ind iaencv for the DU rDose of 
this ru le is svnogmous with insol vencv as defined bv sect ion 
440.02, FlQrida Statutes. 

( A 1 Authority. aDgellut mav be relie ved o f * f V ' i  i n  m ion 
a n c v  under s ection 57,081(1), F l o r  id3 Statutes, with the 
lower tribunal. 

I .  

. I  

-Time The verified getition motion of 
indicr encv m y s t  be filed w ith the lo wer tr ibunal toaether with the 
notice o f amea 1. 

I .  i* v " The verif- 
in he aDDe llant tn  

nd fees due to indiaencv a 
-tion n r  shall conta a statwent  bv t 
be relieved of aav ins h,lAna 7 
xeaues t tha t the lo wer tribunal e nter an o rder or certificate of 

gf the verified Detltlo n o r  motlo n: 

I .  

. .  
. .  n 1  ' 

f 11 w' s hall also be filed in s u m o  rt . .  

(i) I f  t he aDDella nt 1s unrmrpsentpd by 
counsel, a financial affidavit ; 01: 

(ii) If the amellant is reDresented bv 
counsel. counsel ?ha 11 certify that counsel h as investiaated (a) 

nd finds wellant indicrent: the aDr)e llant Is finanrial condition a 
and (b) t he natu re of aDDe llant's 130s itiQn a be lieves it t o  be 

1 shall also cprt ifv that 
counse 1 has no t bee n n a i d  o r Dro mised D a m e  nt of a fee o r  o t m  
remuneration for such lecra 1 services e xcent for the amount, if 
anv, u l ~  imatelv aDB roved by t he l o w ~ r  tribunal t - ~  be aa id bv t he 
emDlove 1: /carrier if such e n title m n  e t i 5 deter mined bv the court. 

m e ri torious as a matter of  l a  W. C o w e  

_ID) Sentice. A m e l l a n t  shall serve a CODY of t he 
verified Det ition or mot ion of i n d  iaencv, i n c h d i  nu a m  ellant's 
financial affidavit, or cou nsel's certificate. whichever is 
a m 1  i cab le ,  o n all interested ~a rties, includ ina the Division. 
aeneral counse 1 of the Dena r t r n a L  o f Labor and EmDlovme nt 
curitv, a nd the clerk of the cou rt. 

( E 1 0 1: der or C w f i c a t e  o f 1n-c~. The lo wer * .  

. .  tribunal sha 11 review the verified Detitio n or motion for 
indiaenrv a nd s u m o  rtina docurn- without a h e h n u ,  a nd if the 

mDliance with sect ion 5 7,Q81 (I), F l o r i d a  Jower tribunal finds co 
Statutes, mav issue a c ~ r  tificate of indiaencv or enwr an order  
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u r a n t m a  said  relief, at which time assellant mav D c e P d  W* a o u t  
Luther aw..tion to the cou rt and without Davment of anv 

relief, a D m l a  nt shall &Dosit the filina fee with the lower 
te of the order  unless t u  

he court. 
tribunal wi 15 davs from the  da 
review is souaht bv m otion f i l e d  w i a  t 

nu fees. If the 1 r r  w r  d e n v a  . .  

-u) C-aratLon o f Record. 

( A )  A u t  hori tv . An amellant mav be relieved in 
whole o 1: in * sa rt from the costs of t he nremrat ion of the reco rd 
on a w e  v xified net ition 
to be relie he 

3 1 bv filincr with the 10 W er tribu n a1 a e 
ved of costs a nd a CODV of the desianation of t 

h v ' '  ition to be relieved of costs record on =seal.  T e erified 
worn financial aff ida vit as described i n 

subd form substa ntiallv the sa me as form 4.91 25 
ghall co ntain a s 

of t he Rules o f Worke rs' Comnens ation Procedu re. 

I .  

ivision (D) in a 

. .  (B) The. The verified Detltlo n to be relie ved 
f the n o t i c e  

Qf est the date 
of costs must be f iled within 15 days a f t e r  ser vice o 

Of s e r v i  C e  of the notice 0 f estimated c o s t s  shall be deewd not 
timelv. 

imated costs. A verified Det ition filed ~ r h r  to 

( C )  ntents .  Th e verifid Verified Petition: Co 
petition shall contain a recrupst by aDgellant to be rel ieved of 
c o s t s  due t o  insolvencv.  he De tition als o shall include a 
statement bv t he a m e  llant's a t t o  rnev o r t h e  a m e l l a  nt, if no t  
resresented bv an a tto-y, t hat t h e  aDnea1 was filed in aond 

t reaso nablv cou Id find reversible er ror in the f a i t h  and t h e  tour 
record and s hall state with DO icularitv t he meci f i c  leaa 1 and 
f ac tu a1 urou nds f o  r that OD inion. 

. .  

Financial Affidavit: Cor&gnts . With (D) sworn 
f costs ,  t he aDDellant the verified Detit ion to he relie ved o 

shall file a s worn financ ial affida vit listincr income. a nd assets. 
inu ma rital income a nd asse ts ,  a nd exBe nses and 

l i a b  ilit ies. T he sw rn f i  ' n a n c i a l  aff idavi t sha 11 be 
includ 

~ubstantiallv the same as  form 4.9 1 2 5 .  

(F) Hea r i m  on Petition t9 BP. Be lieve@ of msts, 
A f t e r  CI ivinq 15 day s '  notice t o  t he division and a 11 aarties, the 
lower t ribunal shall 73 romDtlv hold a h e a r i m  a nd rule on the  
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(J) Reimbursement of Administration m s t  Fund If 
-fscessful. A If the  A d m l n u t r a t i o n  * '  ~ p ~ s t  Fund has D a a  
3 t h  h r 
g reva i  1 s a t  the  conclus i o n  p f the  a m e a l ,  the aDDellee s h all 

' d  within 30 davs of t he mandate reimbur se the fu nd t h e  c o s t s  ~ a l  
Jssued bv the  c o u r t  o r  suDremP cou rt w e  r these s w  

(h) B r i e f s s d  Motions Pi rected t o  Briefs. 
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r i k  ik ' f  1: 
g o r t i o n s  o f a b  rief w i l l  no t  be P a n e d  bv the court. 

a t t e n t  
brief i s  autho to the cou rt's 

ion a b reach of these r u l e s ,  
rized, mnliance mav be brourrht 

x e .  Stateme nts in 
br i e f s  not  s i l l  be d isrecra rded 
constitute cause for A m n o w n  of sa nc t 10- I .  

_Ci) A t t o r n e v s ' e l l a t e  Costs. 

(1) Costs. me1 late costs sha 11 be taxed a s  Drovided 
1 in 
3,400 a nd cos ts  f o r  a t a n s c  r i D t  included in an a m e  ndix as D a  rt 
of a n amea l  o f a nonfinal order. 

( 7 )  Attorneys I Fees. A motion f o r  u o r  n e m '  fees 

( 3  1 Entitlement and Amount of Fees a nd Costs. I f  t h e  

11 be servpd in accordance with rule 9.400(b). 

t dete mines tha t an amellate fee is due, t h e  l o  wer t r ibunaL 
h a 1 1  have i u r k d i c t  i o n  t o  conduct hea rinas and cons ider  e vidpnce 
1: eaardinu the amount o f the a t t o w  fee a nd c o s t s  due at anv 
time after the  _ma ndafe 1s =sued. 

9,4OO(c) .  
( 4 )  Review. Re v '  w sha 11 be i n  acco-ce with ru l e  

e Notes 

1996 AdoQt ion. Rule 9,180 is intended t o  suDersf.de r u  
4 . 1 6 0 .  4 . 1 6 1 ,  4 .  1 6 5 ,  4 . 1 6 6 ,  4 , 1 7  0 ,  4 . 1 8 0 .  4 . 1 9 0 ,  4 2  . 2  0 ,  4 .775, 

he Rules 
hose r u  les 

4 . 2 3 0 ,  4 , 2 4 0 ,  4.250, 4 , 2 6 0 ,  4 . 2 6 5 ,  4 . 2 7 0 ,  and 4 .280  of t 
gf Workers' Cormensat. i o n  Procedure. In c o n s o l u n g  t 
into o ne r u l e  and incomo r a t i n a  them into t he Ru les  o f A m e l l a t e .  
Procedure, duD licati ve r u l e s  ha ve bee n eliminated. The c- 
was not intended to c hanue the uene  ral na tu re  of workers' 
co m n  De sation aDDeals. I i  t s rn-e m l  still mav be 
multinle "final orde rs." See 1 9 8 0  Co mmittep mte. F l a ,  R ,  Work. 
ComB. P .  4.160. 

The orde  rs lrstprl in r u l e s  9,18O(b) ( 1) ( A ) ,  (B), and (C )  
are the  only nonfinal o rders a m  ealable before e n t r v  of a f i n a l  
order  in workers' comnensation cases .  

Rule 9.180 ( b )  ( 2 )  no w limits the  slace for fLlinu the . .  
w e r  t r i b u a l  t ha t  e n t e  red the ordpr a 

2 Y  i dae o f comDensation claims as the fo;gner r u  le srovided. 
not ice  of armeal. to the 10 
not U 
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RULE 9 . 2 0 0 .  THE RECORD 

(a) Contents. 

(1) Excer,t as othe rwise des ianated bv the D u t i e s .  
TLhe record shall consist of the original documents, exhibits, 
and transcriptm of proceedings, if any, filed in the lower 
tribunal, except summonses, praecipes, subpoenas, returns, 
notices, depositions, other discovery, and physical evidence. 

milv la w cases the reco rd shall include those 12L In fa 
items desicrnated i n a u b a  'vision (a] ( 1) excmt  that the cler k of 
-a1 shall retain- o r i a b a l  orders. rmorts and 
E a s t e  r m m  r r  s o hearba of ficers. a nd T-ents 
1 1  w' h' h fil 1-e 'n 1 cop.ies 

the record. 

(22) Within 10 days of filing the notice of appeal, an 
appellant may direct the clerk to include or exclude other  
documents o r  exhibits filed in the lower tribunal. The 
directions shall be substantially in the form prescribed by r u l e  
9.900(f). If the clerk is directed to transmit less than the 

' h less than the 
1 1 5 L A l p L  U L  , the appellant 

entire record or a transcriDt of wit 
all of the testimony-wcedlrlg 

shall serve with such direction a statement of the judicial a c t s  
to be reviewed. Within 20 days of filing the notice, an appellee 
may direct the clerk to include additional documents and 
exhibits. 

(34) The parties may prepare a stipulated statement 
showing how the issues to be presented arose and were decided in 
the lower tribunal, attaching a copy of the order to be reviewed 
and as much of the record in the lower tribunal as is necessary 
to a determination of the issues to be presented. The parties 
shall advise the clerk of their intention to rely on a stipulated 
statement in lieu of the record as early in advance of filing a s  
possible. The stipulated statement shall be filed by the parties 
and transmitted to the court by the  clerk of the lower tribunal 
within the time prescribed for transmittal of the record. 

(1) Within 10 days of filing the notice, the appellant 
shall designate those portions of the L L ~ A L ~ L I ~ ~ ;  U; proceedings 
not on f i l e  deemed necessary for transcriDtion and inclusion in 
the record. Within 20 days of filing the notice, an appellee may 
designate additional portions of: the proceedings. Copies of 
designations shall be served on the court reporter. Costs  of the 

PLwLetldiiiya shall be borne initially by the designating party, 
original and a l l  copies of the transcript(s1 so d e s i u t e d  as 
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subject to appropriate taxation of costs as prescribed by rule 
9.400. At the  time of the designation, unless other satisfactory 
arrangements have been made, the designating party must make a 
deposit of 1/2 of the estimated transcript costs ,  and must pay 
the full balance of the fee on delivery of the completed 
transcrip t u .  

( 2 )  Within 30 days of service of a designation, or 
within the additional time provided for under subdivision (b) ( 3 )  
of this rule, the court reporter shall transcribe and deliver to 
the clerk of the lower tribunal the designated proceedings and 
shall furnish copies as requested in the designation. If a 
designating party directs the court reporter to furnish the 
transcripts to fewer than all parties, that designating party 
shall serve a copy of the designated p ~ ~ i l m ~  UL L i E  transcrip t m  
on the parties within 5 days of receipt from the court reporter. 
The transcript of m h Y , t h e  tr ial shall be securely bound in 
consecutively numbered volumes not to exceed 200 pages each, and 
each page shall be numbered consecutively. Each volume shall be 
prefaced by an index containing the names of the witnesses, a 
list of all exhibits offered and introduced in evidence, and the 
pages where each may be found. 

(3) On service of a designation, the reporter shall 
acknowledge at the foot of the designation the fact that it has 
been received and the date on which the reporter expects to have 
the transcriptu completed and shall transmit the designation, 
so endorsed, to the parties and to the clerk of the appellate 
court within 5 days of service. If t he  transcript= cannot be 
completed within 30 days of service of the designation, the 
reporter shall request such additional time as is reasonably 
necessary and shall state the reasons therefor. If the reporter 
requests an extension of time, the court shall allow the parties 
5 days in which to o b j e c t  or agree. The appellate court shall 
approve the request or take other appropriate action and shall 
notify the reporter and the parties of the due date ofthe 
transcriptu IS due. 

(4) If no report of the proceedings was made, or if 
B- transcript is unavailable, the appellant may prepare a 
statement of the evidence or proceedings from the best available 
means, including the appellant's recollection. The statement 
shall be served on the appellee, who may serve objections or 
proposed amendments to i t  within 10 days of service, Thereafter, 
the statement and any objections or proposed amendments shall be 
submitted to the lower tribunal for settlement and approval. As 
settled and approved, the statement shall be included by the 
clerk of the lower tribunal in the record. 
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(c) Cross-Appeals. Within 20 days of filing the notice, 
a cross-appellant m a y  direct that additional documents, exhibits, 
OL p u L i l u r m L  LLe transcript= UL p~- be included in 
the record. If less than the entire record is designated, the 
cross-appellant shall serve, with the directions, a statement of 
the judicial acts to be reviewed. The cross-appellee shall have 
10 days after such service to direct further additions. The time 
for preparation and transmittal of the record shall be extended 
by 10 days. 

(d) Duties of Clerk; Preparation and Transmittal of 
Record. 

(1) The clerk of the lower tribunal shall prepare the 
record as follows: 

( A )  The clerk of the lower tribunal shall not be 
required to verify and shall not charge for the incorporation of 
thew transcript= c j  i n t o  the record. The 
transcript of the trial shall be incorporated at the end of the 
record, and shall not be renumbered by the clerk. 

(B) The remainder of the record, including all 
supplements and any transcripts other than the transcript of the 
trial, shall be consecutively numbered. The record shall be 
securely bound in consecutively numbered volumes not to exceed 
200 pages each. The cover sheet of each volume shall contain the 
name of the lower tribunal and the  style and number of the case. 

( 2 )  The clerk of the lower tribunal shall prepare a 
complete index to the record. 

(3) The clerk of the lower tribunal shall certify and 
transmit the record to the court as prescribed by these rules; 
provided that if the parties stipulate or the lower tribunal 
orde r s  that the original record be retained, the clerk shall 
prepare and transmit a certified copy. 

( e )  Duties of Appellant o f  Petitioner. The burden to 
ensure that the record is prepared and transmitted in accordance 
with these rules shall be on the petitioner or appellant. Any 
party may enforce the provisions of this r u l e  by motion. 

( f )  Correcting and Sugglementing Record. 

(1) If there is an error or omission in the rzcord, 
the parties by stipulation, the lower tribunal before the record 
is transmitted, or the court may correct the record. 
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(2) If the court finds the record is incomplete, it 
shall direct a party to supply the omitted parts of the record. 
No proceeding shall be determined, because of an incomplete 
record, until an opportunity to supplement the record has been 
given. 

(9) Return of Record. In civil cases, the record shall 
be returned to the lower tribunal after final disposition by the 
court. 

Committee Notes 

1977 Amendment. This rule replaces former rule 3.6 and 
represents a complete revision of the matters pertaining to the 
record for an appellate proceeding. References in this r u l e  to 
"appellantii and "appelleeii should be treated as equivalent to 
Ifpetitionerii and "respondent, *I respectively. See Commentary, 
Fla. R .  App. P. 9 .020 .  This r u l e  is based in part on Federal 
Rule of Appellate Procedure 10(b). 

Subdivision (a )  (1) establishes the content of the record 
unless an appellant within 10 days of filing the notice directs 
the clerk to exclude portions of the record or to include 
additional portions, or the appellee within 20 days of the notice 
being filed directs inclusion of additional portions. In lieu of 
a record, the parties may prepare a stipulated statement, 
attaching a copy of the order  that is sought to be reviewed and 
essential portions of the record. If a stipulated statement is 
prepared, the parties must advise the clerk not to prepare the 
record. The stipulated statement is to be filed and transmitted 
within the time prescribed for transmittal of the record. If 
less  than a full record is to be used, the initiating party must 
serve a statement of t he  judicial acts to be reviewed so that the 
opposing party may determine whether additional portions of the 
record are required. Such a statement is not intended to be the 
equivalent of assignments of error under former rule 3.5. 
inadequacy in the statement may be cured by motion to supplement 
the record under subdivision ( f  1 of this rule. 

Any 

Subdivision ( a )  interacts with subdivision (b )  so that as 
soon as the  notice is filed t h e  clerk of the lower tribunal will 
prepare and transmit the complete record of the case as described 
by t h e  rule. 
automatically omitted, a party must designate t he  items desired. 
A transcript of the proceedings in the lower tribunal will not be 
prepared or transmitted unless already filed, or the parties 
designate the portions of the transcript desired to be 
transmitted. Subdivision ( b ) ( 2 )  imposes on the reporter an 
affirmative duty to prepare the transcript of the proceEdings as 
soon as designated. 

To include in the record any of the items 

It is intended that to complete the 
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. 
preparation of all official papers to be filed with the court, 
the appellant need only file the notice, designate omitted 
portions of the record that are desired, and designate the 
desired portions of the transcript. It therefore will be 
unnecessary to file directions with the clerk of the lower 
tribunal in most cases. 

Subdivision (b) (1) replaces former rule 3 . 6 ( d )  ( 2 )  I and 
specifically requires service of the designation on the court 
reporter. This is intended t o  avoid delays that sometimes Occur 
when a party files the designation, but fails to notify the court 
reporter that a transcript is needed. The rule also establishes 
the responsibility of the designating party to initially bear the 
cost of the transcript. 

Subdivision (b) ( 2 )  replaces former rule 3.6(e). This 
rule provides for the form of the transcript, and imposes on the 
reporter the affirmative duty of delivering copies of the 
transcript to the ordering parties on request. 
may be included in the designation. Under subdivision (el, 
however, the responsibility for ensuring performance remains with 
the parties. T h e  requirement t ha t  pages be consecutively 
numbered is new and is deemed necessary to assure contin-Jity and 
ease of reference for the convenience of the court. This 
requirement applies even if 2 or more parties designate portions 
of the proceedings for transcription. 
transcript portions transmitted to the court constitute a single 
consecutively numbered document in 1 or more volumes not exceed- 
ing 200 pages each. If there is more than 1 court reporter, the 
clerk will renumber the pages of the transcript copies so t ha t  
they are sequential. The requirement of a complete index at the  
beginning of each volume is new, and is necessary to standardize 
the format and to guide those preparing transcripts. 

Such a request 

It is intended that the 

Subdivision (b) (3) provides  the procedures to be followed 
if no transcript is available. 

Subdivision (c) provides the procedures to be followed if 
there is a cross-appeal or cross-petition. 

Subdivision (d) sets forth the manner in which the clerk 
of the lower tribunal is to prepare the record. 
record is to be transmitted unless the parties stipulate o r  the 
lower court orders the original be retained, except that under 
rule 9.140(d) (governing criminal cases), the original is to be 
retained unless the court orders otherwise. 

The original 
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Subdivision ( e )  places the burden of enforcement of this 
rule on the appellant or petitioner, but any party may move for 
an order requiring adherence to the rule. 

Subdivision ( f )  replaces former rule 3.6 (1) . The new 
rule is intended to ensure that appellate proceedings will be 
decided on their merits and that no showing of good cause, 
negligence, or accident is required before the lower tribunal or 
the court orders the completion of the record. This rule is 
intended to ensure that any portion of the record in the lower 
tribunal that is material to a decision by the court will be 
available to the court. 
those situations that have occurred in the past when an order has 
been affirmed because appellate counsel failed to bring up the 
portions of the record necessary to determine whether there was 
an error. See Pan American Metal P r o d s .  Co. v. Healy, 138 SO. 2d 
96 ( F l a .  3d DCA 1962). The rule is not intended to cure 
inadequacies in the record that result from the failure of a 
party to make a proper record during the proceedings in the lower 
tribunal. The purpose of the rule is to give the parties an 
opportunity to have the appellate proceedings decided on the 
record developed in the lower tribunal. 
impose on the lower tribunal or the  court a duty to review on 
their own the adequacy of the preparation of the record. 
failure to supplement the record after notice by the court may be 
held against the party at fault. 

It is specifically intended to avoid 

This rule does not 

A 

Subdivision (9) requires that the record in civil cases 
be returned to the lower tribunal after final disposition by the 
c o u r t  regardless of whether the original record or a copy was 
used.  
cases according to i t s  internal administration policies. 

The court may retain or return the record in criminal 

1980 Amendment. Subdivisions (b) (1) and (b) ( 2 )  were 
amended to specify that the party designating portions of the 
transcript for inclusion in t h e  record on appeal shall pay f o r  
the c o s t  of transcription and shall pay for and furnish a copy of 
the portions designated for all opposing parties. 
9.420(b) and 1980 committee note thereto relating to limitations 
of number of copies. 

See rule 

1987 Amendment. Subdivision (b) (3) above is patterned 
after Federal Rule of Appellate Procedure l l ( b ) .  

1992 Amendment. Subdivisions (b) ( 2 1 ,  (d) (1) ( A )  , and 
( d )  ( 1 ) ( B )  were amended to standardize the lower court clerk's 
procedure with respect to the placement and pagination of the 
transcript in the record on appeal .  
duty of paginating the transcript on the court reporter and 

This amendment places the 
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r e q u i r e s  t h e  c l e r k  t o  inc lude  the t r a n s c r i p t  a t  the end of t h e  
record, without repaginat ion.  
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RULE 9.210. BRIEFS 

(a) Generally. In addition to briefs on jurisdiction 
under rule 9.120(d), the only briefs permitted to be filed by the 
parties in any 1 proceeding are the initial brief, the answer 
br i e f ,  a reply brief, and a cross-reply brief. All briefs 
required by these r u l e s  shall be prepared as follows: 

(1) B r i e f s  shall be printed, typewritten, or 
duplicated on opaque, white, unglossed paper. If printed, the 
brief shall be 6 by 9 inches; if typewritten, the brief shall be 
8 ?4 by 11 inches.  

( 2 )  The lettering in briefs shall be black and in 
distinct type, and with margins no less than 1 inch. Lettering 
in script or type made in imitation of handwriting shall riot be 
permitted. Text shall be printed in type of no more than 10 
characters per inch. Text should be double spaced so tha t  there 
are no more than 27 lines per page. Footnotes and quotations may 
be single spaced and shall be in the same size type, with the 
same spacing between characters, as the text. 

( 3 )  Briefs-&ould be securely bound in book form 
and fastened along the left side in a m a u r  that will a1 low them 

wrelv to lie flat when oDe ned, A 1  terna ti velv ,  b riefs may be sec 
&anled i n  the u m e  r l e f t  c o r n e r .  No othe r method of secu rinq 
the bs ief is acce~tabl e .  Headings shall be in capital letters 
and, if printed, subheadings shall be in bold type not less than 
11 points. 

(4) The cover sheet of each brief shall state the name 
of the court, the style of the cause, including the  case number 
if assigned, the lower tribunal, the p a r t y  on whose behalf the 
brief is filed, the type of brief, and the name and address of 
the attorney filing the brief. 

(5) The initial and answer br i e f s  shall not exceed 50 
pages in length. Reply briefs shall not exceed 15 pages in 
length; provided that if a cross-appeal has been filed, the reply 
b r i e f  shall not exceed 50 pages. Cross-reply briefs shall n o t  
exceed 15 pages. Briefs on jurisdiction shall not exceed 10 
pages. The table of contents and the citation of authorities 
shall be excluded from the computation. Longer briefs may be 
permitted by the court. 

(b) Contents of Initial Brief. The initial brief  shall 
contain the  following, in order: 
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(1) A table of contents listing the issues presented 
for review, with references t o  pages. 

(2) A table of citations with cases listed 
alphabetically, statutes and other authorities, and the pages of 
the brief on which each citation appears. 
uniform citation system. 

See rule 9.800 for a 

(3) A statement of the case and of the facts, which 
shall include the nature of the  case, the course of the 
proceedings, and the disposition in the lower tribunal. 
References to the appropriate volume and p ages of the record or 
transcript shall be made. 

(4) A summary of argument, suitably paragraphed, 
condensing succinctly, accurately, and clearly the argument 
actually made in the body of the brief. It should not be a mere 
repetition of the headings under which the argument is arranged. 
It should seldom exceed 2 and never 5 pages. 

(5) Argument with regard to each issue. 

( 6 )  A conclusion, of not more than 1 page, setting 
forth the precise relief sought. 

(c) Contents of Answer B r i e f .  The answer brief shall be 
prepared in the same manner as the initial brief; provided that 
the statement of the case and of the facts be omitted 

L-. If a cross-appea l  has been filed, the answer brief 
shall include the issues in the cross-appeal that are presented 
for review, and argument in support of those issues. 

t I I e , - W l l l L l l m ;  -I ’ Lir -a I  i y  . .  

(d) Contents of Reply B r i e f .  The reply brief shall 
contain argument in response and rebuttal to argument presented 
i n  t he  answer brief. 

(e) Contents of Cross-Reply B r i e f .  The cross-reply 
brief is limited to rebuttal of argument of the cross-appellee. 

(f) Times f o r  Service of Briefs. The times for serving 
jurisdiction and initial briefs are prescribed by rules 9.110, 
9.120, 9.130, and 9.140. Unless otherwise required, the answer 
brief shall be served within 2 0  days after service of the initial 
brief; the r e p l y  brief, if any ,  shall be served within 20 days 
after service of the answer brief; and the cross-reply brief, if 
any, shall be served within 20 days thereafter. 
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(hg) Filing with Courts. The filing requirements of the 
courts are as follows: 

(1) Circuit Courts. Original and 1 copy. 

(2) District Courts of Appeal. Original and 3 copies. 

( 3 )  Supreme Court. Original and 7 copies; except that 
5 copies only shall accompany the original jurisdictional briefs  
prescribed in r u l e  9.120 (d) . 

(+b) Citations. Counsel are requested to use the uni- 
form citation system prescribed by rule 9.800. 

Committee Notes 

1977 Amendment. This rule essentially retains the 
substance of former rule 3.7. Under subdivision (a) only 4 
briefs on the merits are permitted to be filed in any 1 
proceeding: an initial brief by the appellant or petitioner, an 
answer brief by the appellee or respondent, a reply b r i e f  by the  
appellant or petitioner, and a cross-reply brief by the appellee 
or respondent (if a cross-appeal or petition has been filed). A 
limit of 50 pages has been placed on the length of 
and answer briefs, 15 pages for reply and cross-reply briefs 
(unless a cross-appeal or petition has been filed), and 20 pages 
for jurisdictional briefs, exclusive of the table of contents and 
citations of authorities. Although the court may by order permit 
briefs longer than allowed by this rule, the advisory committee 
contemplates that extensions in length will not be readily 
granted by the courts under these rules. 
been that even briefs within the limits of the rule are usually 
excessively long. 

the initial 

General experience has 

Subdivisions (b), (c), (d), and ( e )  set forth the  format 
(g), 

Particular note must be taken of the requirement t h a t  
for briefs and retain the  substance of former rules 3.7(f), 
and (h). 
the statement of the case and facts include reference to the 
record. The abolition of assignments of error requires that 
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counsel be vigilant in specifying for the court the errors 
committed; that greater attention be given the formulation of 
questions presented; and that counsel comply with subdivision 
(b) ( 5 )  by setting forth the precise relief sought. 
contents will contain the statement of issues presented. The 
pages of the brief on which argument on each issue begins must be 
given. It is optional to have a second, separate listing of the 
issues. Subdivision ( c )  affirmatively requires that no statement 
of the facts of the case be made by an appellee or respondent 
unless there is disagreement with the i n i t i a l  brief, and then 
only to the extent of disagreement. It is unacceptable in an 
answer brief to make a general statement that the facts in the 
initial brief are accepted, except as rejected in the argument 
section of the answer brief. Parties are encouraged to place 
every fact utilized in the argument section of the brief in the 
statement of facts. 

The table  of 

Subdivision (f) sets forth the times for service of 
briefs after service of the initial brief. 
the initial br ie f  are governed by the relevant ru le .  

Times for service of 

Subdivision (9) (no w rule 9.2 25)  authorizes the filing of 
notices of supplemental authority at any time between the 
submission of briefs and rendition of a decision. 
such a notice is absolutely prohibited. 

Argument in 

Subdivision (hg) s t a t e s  the number of copies of each 
brief that must be filed with the clerk of the court involved--1 
copy for each judge or justice in addition to the original for 
the permanent court file. 
power of the court to require additional briefs at any time. 

This rule is not intended to limit the 

The style and form for the citation of authorities should 
conform to the uniform citation system adopted by the Supreme 
Court of Florida, which is reproduced in rule 9.800. 

The 
references 
appellant , 
promotes cl 
" t h e  employ 
A p p .  P. 2 8 (  

advisory 
in their 
I' "appell 
arity to 
'ee,  the 
d) . 

commit tee 
br ie fs  to 
e e ,  " p e t i  
use actual 

taxpayer ,  

urges  counsel to minimize 
the parties by such designations as 
tioner," and "respondent." It 
names or descriptive terms such as 

*I "the agency," etc. See Fed. R .  

1980 Amendment. Jurisdictional briefs, now limited to 10 

(ii), (iii), and 
pages by subdivision ( a ) ,  are to be filed only in the 4 
situations presented in rules 9.030(a) (2) ( A )  (i), 
(iv) . 

A district court decision without opinion is not 
reviewable on discretionary conflict jurisdiction. See Jenkins 
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. 4  

i 

C 

v. S t a t e ,  385 So. 2d 1356 (Fla. 1980); D o d i  P u b l i s h i n g  Co. v. 
Editorial A m . ,  S . A . ,  385 So. 2d 1369 (Fla. 1980). The discussion 
of jurisdictional brief requirements in such cases that is 
contained in the 1977 revision of the committee notes to r u l e  
9.120 should be disregarded. 

1984 Amendment. Subdivision (b)(4) is new; subdivision 
(b) (5) has been renumbered from former (b) ( 4 )  ; subdivision (b) (6) 
has been renumbered from former (b) (5). Subdivision (9) has been 
amended. 

The summary of argument required by (b) ( 4 )  is designed to 
assist the court in studying briefs and preparing for argument; 
the rule is similar to rules of the various United States courts 
of appeals. 

1992 Amendment. Subdivision ( a ) ( 2 )  was amended to bring 
into uniformity the type size and spacing on a11 briefs filed 
under these rules. 
briefs to be filed with footnotes and quotations in different, 
usually smaller, type sizes and spacing. Use of such smaller 
type allowed some overly long briefs to circumvent the reasonable 
length requirements established by subdivision (a) ( 5 )  of this 
r u l e .  
the old rule also resulted in briefs that were difficult to read. 
The amended rule requires that all textual material wherever 
found in the brief will be printed in the same size type with the 
same spacing. 

Practice under the previous rule allowed 

The small t y p e  size and spacing of briefs allowed under 

Subdivision (9) (now r u l e  9.2251 was amended to provide 
that notices of supplemental authority may call the court's 
attention, not only to decisions, rules, or statutes, but also to 
other authorities that have been discovered since the last brief 
was served. The amendment further provides that the notice may 
identify briefly the points on appeal to which the supplemental 
authorities are pertinent. 
argument in such notices, but should allow the court and opposing 
counsel t o  identify more quickly those issues on appeal 
these notices a re  relevant. 

This amendment continues to prohibit 

to which 

Court Commentary 

1987. The commission expressed the view t ha t  the 
existing page limits for briefs, in cases other than those in the 
Supreme Court of Florida, are tailored to the "extraordinaryit 
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case rather than the "ordinary" case.  I n  accordance w i t h  this 
view, the commission proposed tha t  the page limits of briefs  in 
appellate courts other  than the supreme cour t  be reduced. The 
appe l l a t e  cour t s  would, however, be given d i sc re t ion  t o  expand 
the reduced page limits i n  the l iextraordinaryll  case.  
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PULE 9 , 2 2 5 .  NOTICE OF SU PPL EMENT AL AUTHO RITY 

Notices of suDDlemen t a l  a u t h o r i t v  may be filed w i t h  the 
a dec is ion  rendered t o  ca  11 a t t e  n t i o n  t o  has been 

dec i s ions ,  r u l e s ,  s t a t u t e s ,  01: o t  her a u t h o r i t i e s  t b t  are  
a f i c a n t  t o  t he issues r a i s e d  and t h a t  have bee n discovered 
a f t e r  Lhg 1 ast hrief ser v ed i n  the cause.   he noti- 

t i f v  b r i e f l v  t he Doints a raued on aDDPal to which the 
sumlementa authorit- De r tin-all no t  conta  i n  

h a l l  be he s u n  lemental a u t h o r i t i e s  s 
1 

arcrument. C o D i e s  of t 
a t t ached  t o  the notice. 

* .  

. I  

a .  

Committee Notes 
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RULE 9 .300 .  MOTIONS 

(a) Contents of Motion; Response. Unless otherwise 
prescribed by these rules, an application for an order o r  other 
relief available under these rules shall be made by filing a 
motion therefor. The motion shall state the grounds on which it 
is based, the relief sought, argument in support thereof, and 
appropriate citations of authority. A motion for an extension of 
time shall, and other motions if appropriate may, contain a 
certificate that the movant's counsel has consulted opposing 
counsel and that the movant's counsel is authorized to represent 
that opposing counsel either has no objection or will promptly 
file an objection. A motion may be accompanied by an appendix, 
which may include affidavits and other appropriate supporting 
documents not contained in the record. A party may serve 1 
response to a motion within 10 days of service of the motion. 
The court may shorten or extend the time for response to a 
motion. 

(b) Effect on Proceedings. Except as prescribed by 
subdivision (d) of this rule, service of a motion shall toll the ' 

time schedule of any proceeding in the court until disposition of 
the motion. 
shall automatically extend the time for all other acts that bear 
a time relation to it. An order  granting an extension of time 
for preparation of the record, or the index to the record, or for 
filing of the transcript of proceedings, shall extend 
automatically, for a like period, the time for service of 
appellant's initial brief. A conformed copy of an order 
extending time shall be transmitted forthwith to the  clerk of the 
lower tribunal until the record has been transmitted to the  
court. 

An order granting an extension of time for any act 

( c )  Emergency Relief; Notice. A party seeking emergency 
relief shall, if practicable, give reasonable notice to all 
parties. 

(d) Motions Not Tolling Time. 

(1) Motions for post-trial release, rule 9.14O(eg). 

( 2 )  Motions for stay pending appeal, r u l e  9.31Offt. 

( 3 )  Motions relating to oral argument, rule 9 . 3 2 0 .  

( 4 )  Motions relating to joinder and substitution of 
parties, r u l e  9.360. 

(5) Motions relating to amicus curiae, r u l e  9 . 3 7 0 .  
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(6) Motions relating to attorneys' fees on appeal, 
rule 9.400. 

( 7 )  Motions relating t o  service, rule 9.420. 

(8) Motions relating to admission o r  withdrawal of 
attorneys, rule 9.440. 

(9l.Q) All motions filed in the supreme court, unless 
accompanied by a separate request to toll time. 

Committee Notes 

1977 Amendment. This rule replaces former r u l e  3.9. 

Subdivision (a )  is new, except to the extent it replaces 
former rule  3 . 9 ( g ) ,  and is intended to outline matters required 
to be included in motions. 
because it is anticipated that oral argument will only rarely be 
permitted. Any matters that formerly would have been included in 
a brief on a motion should be included in the motion. 
affidavits and other documents not appearing in the record may be 
included in the appendix, it is to be emphasized t ha t  such 
materials are limited to matter germane to the motion, and are 
not to include matters related to the merits of the case. The 
advisory committee was of the view that briefs on motions are 
cumbersome and unnecessary. The advisory committee anticipates 
that t h e  motion document will become simple and unified, with 
unnecessary technical language eliminated. Routine motions 
usually require only limited argument. Provision is made for a 
response by the  opposing party. N o  further responses by either 
party are permitted, however, without an order of the court 
entered on the court's own motion or the motion of a party. To 
e n s u r e  cooperation and communication between opposing counsel, 
and conservation of judicial resources, a party moving for an 
extension of time is required to certify that opposing counsel 
has been consulted, and either has no objection or intends to 
serve an objection promptly. The certificate may also be used 
for other motions if appropriate. Only the motions listed in 
subdivision (d) do not toll the  time for performance of the next 
act. Subdivision (d) ( 4 u )  codifies current practice in the  
supreme court, where motions do not toll time unless the  court 
approves a specific request, for good cause shown, to toll time 
for the  performance of the  next act. very few motions filed in 
that court warrant a delay in further procedural steps to be 
taken in a case. 

These provisions are necessary 

Although 
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The advisory committee considered and rejected as unwise 
a proposal to allow at least 15 days to perform the next act 
after a motion tolling time was disposed. 

Subdivision (b) replaces former rule 3 . 9  (f . 
Subdivision (c) is new and has been included a t  the 

request of members of the judiciary. It is intended to require 
that counsel make a reasonable effort: to give actual notice to 
opposing counsel when emergency relief is sought from a court. 

Specific reference to motions to quash or dismiss appeals 
contained in former rules 3 . 9 ( b )  and (c) has been eliminated as 
unnecessary. It is not intended that such motions be abolished. 
Courts have the inherent power to quash frivolous appeals, and 
subdivision (a) guarantees to any party the right to file a 
motion. Although no special time limitations are placed on such 
motions, delay in presenting any motion may influence the relief 
granted or sanctions imposed under rule 9.410. 

As was the case under former rule 3 . 8 ,  a motion may be 
filed in either the lower tribunal or the court, in accordance 
with rule 9.600. 

1980 Amendment. Subdivision (b) was amended to require 
the clerk of either court to notify the other clerk when an 
extension of time has been granted, up to the time that the 
record on appeal has been transmitted to the court, so that the 
clerk of the lower tribunal will be able to properly compute the 
time for transmitting the record on appeal,  and that both courts 
may properly compute the time for performing subsequent acts. 

1992 Amendment. Subdivision (b) was amended to clarify 
an uncertainty over time deadlines. The existing rule provided 
that an extension of time for performing an  act automatically 
extended for a comparable period any other act that had a time 
relation thereto. The briefing schedule, however, is related by 
time only to the filing of the  notice of appeal. Accordingly, 
this amendment provides that orders extending the time for 
preparation of the record, the index to the record, or a 
transcript, automatically extends for the same period the time 
for service of the initial brief. Subdivision (b) also was 
amended to correlate with r u l e  9 . 6 0 0 ( a ) ,  which provides that only 
an appellate court may gran t  an extension of time. 
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RULE 9.310. STAY PENDING REVIEW 

(a) Application. Except as provided by general law and 
in subdivision (b) of this ru le ,  a party seeking to stay a final 
or non-final order pending review shall file a motion in the 
lower tribunal, which shall have continuing jurisdiction, in its 
discretion, to grant, modify, or deny such relief. A stay 
pending review may be conditioned on the posting of a good and 
sufficient bond, other conditions, or both. 

(b) Exceptions. 

(1) Money Judgments. If the order is a judgment 
solely for the payment of money, a party m a y  obtain an aut-omatic 
stay of execution pending review, without the necessity of a 
motion or order, by posting a good and sufficient bond equal to 
the principal amount of the judgment plus twice the statutory 
rate of interest on judgments on the total amount on which the 
party has an obligation to pay interest. Multiple parties having 
common liability may file a single bond satisfying the above 
criteria. 

(2) Public Bodies; P u b l i c  Officers. The timely filing 
of a notice shall automatically operate as a stay pending review, 
except in criminal cases, when the state, any public officer in 
an official capacity, board, commission, or other public body 
seeks review; provided that an automatic stay shall exist for 48 
hours  after the filing of the notice of appeal for public records 
and public meeting cases. On motion, the lower tribunal or the 
court may extend a stay, impose any lawful conditions, or vacate 
the stay. 

( c )  Bond. 

(1) Defined. A good and sufficient bond is a bond 
with a principal and a surety company authorized t o  do business 
i n  the State of Florida, or cash deposited in the circuit court 
clerk's office. The lower tribunal shall have continuing 
jurisdiction to determine the actual sufficiency of any such 
bond. 

( 2 )  Conditions. The conditions of a bond shall 
include a condition to pay or comply with the order in full, 
including costs; interest; fees; and damages for delay, use, 
detention, and depreciation of property, if the review' is 
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dismissed or order affirmed; and may include such other 
conditions as may be required by the lower tribunal. 

(d) Judgment Against a Surety. A surety on a bond 
conditioning a stay submits to the jurisdiction of the lower 
tribunal and the court. The liability of the surety on such bond 
may be enforced by the lower tribunal or the court, after motion 
and notice, without the necessity of an independent action. 

(el Duration. A stay entered by a lower tribunal shall 
remain in effect during the pendency of all review proceedings in 
Florida courts until a mandate issues, or unless otherwise 
modified or vacated. 

(f) Review. Review of orders entered by lower tribunals 
under this rule shall be by the court on motion. 

Committee Notes 

1977 Amendment. This rule replaces former rules 5.1 
through 5.12. It implements the Administrative Procedure Act, 
section 120.68(3), Florida Statutes (Supp. 1976). 

Subdivision (a) provides €or obtaining a stay pending 
review by filing a motion in the lower tribunal, and clarifies 
the authority of the lower tribunal to increase or decrease the 
bond or deal with other conditions of the stay, even though the 
case is pending before the court. Exceptions are provided in 
subdivision (b). The r u l e  preserves any statutory right to a 
stay. The court has plenary power to alter any requirements 
imposed by the lower tribunal. A party desiring exercise of the 
court's power may seek review by motion under subdivision (f) of 
this r u l e .  

Subdivision (b) (1) replaces former rule 5.7. It 
establishes a fixed formula f o r  determining the amount of the 
bond if there is a judgment solely for money. This formula shall 
be automatically accepted by the clerk. If an insurance company 
is a party to an action with its insured, and the judgment 
exceeds the  insurance company's limits of liability, the rule 
permits the insurance company to supersede by posting a bond in 
the amount of its limits of liability, plus 15 percent. For the 
insured co-defendant to obtain a stay, bond must be posted for 
the portion of the judgment entered against the insured co- 
defendant plus 15 percent. The 15 percent figure was chosen as a 
reasonable estimate of 2 years '  interest and costs, it being very 
likely that the stay would remain in effect for over 1 year. 

Subdivision ( b ) ( 2 )  replaces former rule 5.12. It 
provides for an automatic stay without bond as soon as a notice 
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invoking jurisdiction is filed by the state o r  any other public 
body, other than in criminal cases, which are covered by rule 
9.140(c) (3), but the lower tribunal may vacate the stay or 
require a bond. This rule supersedes L e w i s  v .  Career Service 
Commission, 332  So. 2d 371 (Fla. 1st DCA 1976). 

Subdivision (c) retains the substance of former rule 5 . 6 ,  
and states the mandatory conditions of the bond. 

Subdivision (d) retains the substance of former rule 
5.11, with an additional provision for entry of judgment by the 
court so that if the lower tribunal is an agency, resort to an 
independent action is unnecessary. 

Subdivision (e) is new and is intended to permit a stay 
for which a single bond premium has been paid to remain effective 
during all review proceedings. The stay is vacated by issuance 
of mandate or an order vacating it. There are no automatic stays 
of mandate under these rules, except f o r  the state or a public 
body under subdivision (b) (2) of this rule, or if a stay as of 
right is guaranteed by statute. See, e . g . ,  5 120.68(3), Fla. 
Stat. (Supp. 19761, This rule interacts with ru le  9.340, 
however, so that a party has 15 days between rendition of the 
court's decision and issuance of mandate (unless issuance of 
mandate is expedited) to move for a stay of mandate pending 
review. 
in effect continues, except to the extent of any modifications, 
by operation of this rule. If circumstances arise requiring 
alteration of the terms of the stay, the party asserting the need 
for such change should apply by motion f o r  the appropriate order. 

stays pending appeal by motion in the  court. 

If such motion is granted, any stay and bond previously 

Subdivision (f) provides for review of orders regarding 

Although the normal and preferred procedure is for the 
parties to seek the stay in the lower court, this rule is not 
intended to limit the constitutional power of the court to issue 
stay orders after its jurisdiction has been invoked. It is 
intended that if review of the decision of a Florida court is 
sought in the United States Supreme Court, a party may move for a 
stay of mandate, but subdivision (el does not apply in such 
cases. 

1984 Amendment. Because of recent increases in the 
statutory rate of interest on judgments, subdivision (b) (1) was 
amended to provide that 2 years'ninterest on the judgment, rather 
than 15 percent of the judgment, be posted in addition to the 
principal amount of the judgment. In addition, the subdivision 
was amended to cure a deficiency in the prior rule revealed by 
Proprietors Insurance Co. v .  valsecchi, 385 So.  2d 7 4 9  (Fla. 3d 
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DCA 1980). AS under the former rule, if a party has an 
obligation to pay interest only on the judgment, the bond 
required for that party shall be equal to the principal amount of 
the judgment plus 2 years' interest on it. In some cases, 
however, an insurer may be liable under its policy t o  pay 
interest on the entire amount of the judgment against its 
insured, notwithstanding that the judgment against it may be 
limited t o  a lesser amount by its policy limits. See Highway 
C a s u a l t y  Co.  v. Johnston, 104 So. 2d 734 (Fla. 1958). In that 
situation, the amended rule requires the insurance company to 
supersede the limited judgment against it by posting a bond in 
the amount of the judgment plus 2 years' interest on the judgment 
against its insured, so that the bond will more closely 
approximate the insurer's actual liability to the plaintiff at 
the end of the duration of the stay. If such a bond is posted by 
an insurer, the insured may obtain a stay by posting a bond in 
the amount of the judgment against it in excess of that 
superseded by the insurer. The extent of coverage and obligation 
to pay interest may, in certain cases, require an evidentiary 
determination by the court. 

1992 Amendment. Subdivision (c) (1) was amended to 
eliminate the ability of a party posting a bond to do so through 
the use of 2 personal sureties. The committee was of the opinion 
that a meaningful supersedeas could be obtained only  through the 
use of either a surety company or the posting of cash. The 
committee also felt, however, that it was appropriate to note 
that the lower tribunal retained continuing jurisdiction over the 
actual sufficiency of any such bond. 
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RULE 9.315. S- DISPOSITION 

(a) -summa FY Affirmance. After service of the 
initial brief in appeals under rule 9.110, 9,130, or 9.140, or 
after service of the answer brief if a cross-appeal has been 
filed, the court may summarily affirm the order to be reviewed if 
the court finds that no preliminary basis for reversal has been 
demonstrated. 

(b) -summa rv Reversal. After service of t h e  
answer brief in appeals under rule 9.110, 9.130, or 9.140, or 
after service of the reply b r i e f  if a cross-appeal has been 
filed, the court may summarily reverse the order to be reviewed 
if the court f i n d s  that no meritorious b a s i s  exists for 
affirmance and the order otherwise is subject to reversal. 

(c) Motions Not Permitted. This rule may be invoked 
only on the court's own motion. A party may not request summary 
disposition. 

Court Commentary 

1987. This rule contemplates a screening process by the 
appellate courts. More time will be spent early in the case to 
save more time l a t e r .  The rule is fair in that appellant has an 
opportunity to file a full brief. The thought behind this 
proposal is to allow expeditious disposition of nomeritorious 
appeals or obviously meritorious appeals. 
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RULE 9.400.  COSTS AND ATTORNEYS' FEES 

(a) Costs. Costs shall be taxed in favor of the 
prevailing party unless the court orders otherwise. Taxable 
costs shall include 

(1) fees for filing and service of process; 

(2) charges for preparation of the record; 

(3) bond premiums; and 

( 4 )  other costs permitted by law. 

Costs shall be taxed by the lower tribunal on motion served 
within 30 days after issuance of the mandate. 

(b) Attorneys' F e e s .  A motion for attorneys' fees may 
be served not later than the  time for service of the reply brief 
and shall state the grounds on which recovery is sought. The 
assessment of attorneys' fees may be remanded to the lower: 
tribunal. If attorneys' fees are assessed by the court, the 
lower tribunal may enforce payment. 

(c) R e v i e w .  Review of orders rendered bv t;he lo w e r  
tribunal under this rule shall be by motion filed in the court 
within 30 days of rendition. 

Committee Notes 

1977 Amendment. Subdivision ( a )  replaces former rules 
3.16(a) and (b). It specifies allowable cost items according to 
the current practice. Item ( 3 )  is not intended to apply to bail 
bond premiums. Item (4) is intended to permit future 
flexibility. This rule provides that the prevailing party must 
move for costs in the lower tribunal within 30 days after 
issuance of the mandate. 

Subdivision (b) r e t a i n s  the substance of former rule 
3.16(e). The motion f o r  attorneys' fees must contain a statement 
of the legal basis for recovery. The elimination of the 
reference in the former rule to attorneys' fees itallowable by 
law" is not intended to give a right to assessment of attorneys' 
fees unless otherwise permitted by substantive law. 

Subdivision ( c )  replaces former rules 3.16 (c) and (d) . 
It changes from 20 days to 30 days the time for filing a motion 
to review an assessment of costs or attorneys' fees by a lower 
tribunal acting under order of the court. 
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RULE 9.420.  FILING; SERVICE OF COPIES; COMWTATION OF TIME 

(a) Filing. Filing may be accomplished by filing with 
the clerk; provided that a justice or judge may accept the 
documents for filing, and shall note the filing date and 
forthwith transmit them to the office of the clerk. 

(b) Service. All original papers shall be filed either 
before service o f  immediately thereafter. A copy of all 
documents filed under these rules shall, before filing or 
immediately thereafter, be served on each of the parties. The 
lower tribunal, before the record is transmitted, or the court, 
on motion, may limit the number of copies to be served. 

(c) Method and Proof of Service. 

(1) How Made. If service is required or permitted to 
be made on a party represented by an attorney, service shall be 
made on the attorney unless service on the party is ordered by 
the court. Service on the attorney or party shall be made by 
delivering a copy to the attorney or party or by mailing it to 
the attorney or party at the last known address or, if no address 
is known, by leaving it w i t h  the clerk of the court. Delivery of 
a copy within this rule shall mean (A) handing it to the attorney 
or to the party, or (B) leaving it at the attorney's or party's 
office with the clerk or other person in charge thereof, or (C) 
if there is no one in charge, leaving it in a conspicuous place 
therein, or (D) if the office is closed or the person to be 
served has no office, leaving it at the attorney's or party's 
usual place of abode with some person of the attorney's or 
party's family above 15 years of age and informing such person of 
the contents. Service by mail shall be complete on mailing. 

( 2 )  Certificate of Service. If any attorney shall 
certify in substance: 

I certify that a copy hereof has been furnished to 
. . . . .  . . . . .  (here insert name or names) by . . . . .  (delivery) (mail) . . . . .  this . . . . . . . . . .  day of 
. . . . . . . . . . . . . . . .  19 . . . . .  

Attorney for . . . . .  (name 
of party) . . . . . . . . . . . . .  
. . . . . . . . . . .  (address and 
phone number . . . . . . . . . . .  
Florida Bar No. . . . . . . .  
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the certificate shall be taken as prima facie proof of such 
service in compliance with these rules. The ce rtificate shall 
snecifv the Dartv each a t t o m w  reDr@s@nts. 

(d)  Additional Time After Service by Mail. If a party, 
court reporter, or  clerk is required or pem-itted to do an act 
within some Drescribed time after service of a document, and the 
document is ierved by mail, 5 days shall be added to the 
prescribed period. 

(e) COl'npUtatiOIl .  In computing any period of time 
prescribed or allowed by these rules, by order of the court, or 
by any applicable statute, the day of the ac t ,  event, or default 
from which the designated period of time begins to run shall not 
be included. The last day of the per iod  so computed shall be 
included unless it is a Saturday, a Sunday, or a holiday 
described below, in which event, the period shall run until the 
end of the next day that is neither a Saturday, Sunday, nor 
holiday. If the period of time prescribed or allowed is less 
than 7 days, intermediate Saturdays, Sundays, and holidays shall 
be excluded in the computation. As used in this rule, holiday 
means 

(1) New Year's Day; 

( 2 )  Martin Luther King, Jr.'s Birthday, the third 
Monday in January; 

( 3 )  Washington's Birthday, the third Monday in 
February ; 

(4) Good Friday; 

( 5 )  Memorial Day, the last Monday in May; 

( 6 )  Independence Day; 

( 7 )  Labor Day, the  f i r s t  Monday in September; 

( 8 )  Columbus Day, the second Monday in October; 

( 9 )  Veterans' Day; 

(10) General Election Day; 

(11) Thanksgiving Day, the fourth Thursday in November; 

( 1 2 )  Christmas Day; 

(13) any statewide primary day; 
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(14) any Monday immediately following a Sunday on which 

(15) any other day when the clerk's office is closed. 

one of the foregoing holidays falls; and 

Committee Notes 

1977 Amendment. Subdivision (a) replaces former r u l e  
3 . 4 ( a ) .  The last sentence of former rule 3 . 4 ( a )  was eliminated 
as superfluous. 
permitted at the discretion of the judge or justice. The 
advisory committee recommends that the ability to file with a 
judge or justice be exercised only if necessary, and that care be 
taken not to discuss in any manner the merits of the document 
being filed. See Fla. Code Prof. Resp., DR 7-llO(B) (now R. 
Regulating Fla. Bar 4 - 3 . 5 ( b ) ) ;  Fla. Code Jud. Conduct, Canon 
3 (A) ( 4 ) .  

The filing of papers with a judge or justice is 

Subdivision (b) replaces and simplifies former rules 
3.4(b) ( 5 )  and 3.6(i) ( 3 ) .  The substance of the last sentence Of 
former rule 3 . 4 ( b ) ( 5 )  is preserved. It should be noted that 
except for the notices or petitions that invoke jurisdiction, 
these rules generally provide for service by a certain time 
rather than filing. Under this provision filing must be done 
before service or immediately thereafter. Emphasis has been 
placed on service so as to eliminate the hardship on parties 
caused by tardy service under the former rules and to eliminate 
the burden placed on the courts by motions for extension of time 
resulting from such tardy service. ~t is anticipated that tardy 
filing will occur less frequently under these rules than tardy 
service under the former rules because the parties are unlikely 
to act in a manner that would irritate the court. The manner for 
service and proof thereof is provided in subdivision (c). 

Subdivision (d) replaces former rule 3 . 4 ( b )  ( 3 )  and 
provides that if a party or clerk is required or permitted to do 
an a c t  within a prescribed time a f t e r  service, 5 days (instead of 
3 days under the former rule) shall be added to the time if 
service is by mail. 

Subdivision (el replaces former rule 3.18 with no 
substantial change. I1Holidaylt is defined to include any day the 
clerk's office is closed whether or not done by order of the 
court. The holidays specifically listed have been included, even 
though many courts do not recognize them as holidays, to not 
place a burden on practitioners'to check whether an individual 
court plans to observe a particular holiday. 
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1980 Amendment. Subdivision (b) was amended to provide 
that either the lower tribunal or the court may limit the number 
of copies to be served. The rule contemplates that the number of 
copies may be limited on any showing of good cause, for example, 
that the number of copies involved is onerous or t h a t  the appeal 
involves questions with which some parties have no interest in 
the outcome or are so remotely involved as not to justify 
furnishing a complete record to them at appellant's initial cost. 
The availability of the original record at the clerk's office of 
the lower tribunal until due at the appellate court is a factor 
t o  be considered. 
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RULE 9.430.  PROCEEDINGS BY INDIGENTS 

A party who has the right to seek review without payment 
of cos ts  shall file a motion in the lower tribunal, with an 
affidavit showing the party's inability either to pay fees and 
costs or to give security therefor. If the motion is granted, 
the party may proceed without further application to the court 
and without either the prepayment of fees or costs in the lower 
tribunal or court or the giving of security therefor. If the 
motion is denied, the lower tribunal shall state in writing the 
reasons therefor. Review shall be by motion filed in the court. 

court may, in its m c r e t i o  n, Dresume that, 
$n incarcerated Dartv who has been declared indiuent for rmrmses 
of Droceedinas in the lower tribunal r u  indiaent, in the 

e of e vidence to t he co ntrarv. 

Committee Notes 

1977 Adoption. This r u l e  governs the manner in which 
an indigent may proceed with an appeal without payment of fees or 
costs and without bond. adverse rulings by the lower tribunal 
must state in writing the reasons for denial. Provision is made 
f o r  review by motion. Such motion may be made without the filing 
of fees as long as a notice has been filed, the filing of fees 
not being jurisdictional. This rule is not intended to expand 
the rights of indigents to proceed with an appeal without payment 
of fees or costs. The existence of such rights is a matter 
governed by substantive law. 
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RULE 9.600. JURISDICTION OF LOWER TRIBUNAL PENDING REVIEW 

( a )  Concurrent Jurisdiction. Only the court may grant 
an extension of time for any act required by these rules. Before 
the record is transmitted, the lower tribunal shall have 
concurrent jurisdiction with the court to render orders on any 
other procedural matter relating to the cause, subject to the 
control of the court. 

(b) Further Proceedings. If the jurisdiction of the 
lower tribunal has been divested by an appeal from a final order, 
the court by order may permit the lower tribunal to proceed with 
specifically stated matters during the pendency of the appeal. 

LL W-he lower tribunal shall retain jurisdiction to 
enter and enforce orders awarding separate maintenance, child 
support, alimony, attorneys' fees and costs for services rendered 
in the lower tribunal, temporary attorneys' fees and costs 
reasonably necessary to prosecute or defend an appeal, or other 
awards necessary to protect the welfare and rights of any party 
pending appeal. 1 1  he Ly , m o t + m M  
ill L l l C  LUUL L w i  LllLAL 2; uuys "; Lt=l 1. 

(2) The receipt,mayment, or t ransf er of funds x 
mrggertv under an order in a family law matte r a w a r d i l l y  P- 

shall not prejudice the  rights of appeal of any party. Thp lo w e r  
tribuna 1 shall have the i v r i s d k t i o  n to imnose, modifv. o r 

h awards in n the receint o r Dame nt of SUC dissolve conditions UDO 
1 r r  n r  ga rties durina t he a m e a l .  

rnaiiri-mL i, u;ilrrcjlly, aiimLleyD ui Lm 

( 3 )  Review of o r d w n t e  red DU rsuant to this 
F u b d i v i s i o n A a  11 be bv mot. ion f i1ed-e caur t  within 30 davs 
of xendition. 

( d )  CriminB1 Cases. The 10 w e r  tr ibunal shall retain 
i ur i s di c t ion to c.0 nsider mot;lans BU rsuant to Flo r ida  Rules of 
Criminal  Procedure 3 . 8 0 0 ( a )  a d  in co niunction with Dost-trial 
release DU r s w t  to rule 9.140 (a )  . While an ameal is 
the movant u nder rule 3 . 8 0 0 ( a )  s m l  w ithin 10 davs of the d a t e  
of anv order ara ntina relief u nder that rule f i l e  a CODY of tb 
order with t h e  c o u r t ,  
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Committee Notes 

1977 Amendment. This rule governs the jurisdiction of 
the lower tribunal during the pendency of review proceedings, 
except for interlocutory appeals. If an interlocutory appeal is 
taken, the lower tribunal's jurisdiction is governed by rule 
9.130(f). 

Subdivision (b) replaces former rule 3 . 8 ( a ) .  It allows 
for continuation of various aspects of the proceeding in the 
lower tribunal, as may be allowed by the court, without a formal 
remand of the cause. This rule is intended to prevent 
unnecessary delays in the resolution of disputes. 

Subdivision ( c )  is derived from former rule 3 . 8 ( b ) .  It 
provides for jurisdiction in the lower tribunal to enter and 
enforce orders awarding separate maintenance, child support, 
alimony, temporary suit money, and attorneys' fees. Such orders 
may be reviewed by motion. 

1980 Amendment. Subdivision (a )  was amended to clarify 
the appellate court's paramount control over the lower tribunal 
in the exercise of its concurrent jurisdiction over procedural 
matters. This amendment would allow the appellate court to limit 
the number of extensions of time granted by a lower tribunal, for 
example. 

1994 Amendment. Subdivision ( c ) ( 1 )  was amended to 
conform to and implement section 61.16(1), Florida Statutes (1994 
Supp.), authorizing the lower tribunal to award temporary 
appellate attorneys' fees, suit money, and costs. 

1996 Amendment, New rule 9.600(d) recou nizes t he 
jurisdiction of the  t rial cou r t s ,  while an amea 1 is De ndina, to 

horized bv r e  rule on motions f o r  pos-1 release, as aut 
9.14O!a), a nd t o  decide motions s u u a n t  to Florida Rule of 
C r i m i n  a 1 P rocedure 3 . 8 0 0 ( a ) ,  as autho r' l z e d  bv case la w SUC h as 
Barber  v. S t a t e .  5 9 0  So . 2d 5 2 7  (Fla. 2d DC A 1991). 
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RULE 9.800. UNIFORM CITATION SYSTEM 

This rule applies to a31 legal documents, including court 
opinions. Except for citations to case reporters, all citation 
forms should be spelled out in full if used as an integral part 
of a sentence either in the text or in footnotes. Abbreviated 
forms as shown in this rule should be used if the citation is 
intended to stand alone either in the text or in footnotes. 

(a) Florida Supreme Court. 

(1) 1846-1886: Livingston v. L'Engle, 22 Fla. 427 
(1886). 

( 2 )  1887-1948: Hanna v.  Martin, 160 Fla. 967,  37 So. 
2d 579 (1948). (This is the last case for parallel citation.) 

( 3 )  1948-date: Fenelon v. State, 594 So. 2d 2 9 2  
(Fla. 1992). 

(4) For recent opinions not yet published in the 
Southern Reporter, cite to Flo r ida  Law Weekly: Traylor v. Sta te ,  
17 Fla. L. Weekly S42 (Fla. Jan. 16, 1992). If not therein, cite 
to the s l i p  opinion: Traylor v. State, No. 70,051 (Fla. Jan. 16, 
1 9 9 2 ) .  

Florida District Courts of 

(1) Sotolongo v. State, 530 So.  2d 514 (Fla. 2d DCA 
1988); Buncayo v. Dribin, 533 So. 2d 9 3 5  (Fla. 3d DCA 1988). 

(2) For recent opinions not yet published in Southern 
Reporter, c i t e  to Florida Law Weekly: Myers v. State, 16 Fla. L. 
Weekly D 1 5 0 7  (Fla. 4th DCA June 5 ,  1991). If not therein, cite 
to t he  s l i p  opinion: Myers v. State, No. 90-1092 (Fla. 4th DCA 
June 5 ,  1991). 

( c )  Florida Circuit Courts and County Courts .  

(1) Whidden v. Francis, 27 F l a .  Supp. 80 (Fla. 11th 
Cir. Ct. 1966). 

(2) State v. AlvareZ, 42 Fla. Supp. 83 (Fla. Dad@ 
C t y .  Ct. 1975). 

(3) FOX: opinions 
cite to Florida Law Weekly: 
C 6 5  (Fla. 9th Cir. Ct. Nov. 

not published in Florida Supplement, 
S t a t e  v. Campeau, 16 Fla. L. weekly 
7, 1990). If not therein, cite to 
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the slip opinion: State v. Campeau, No. 90-4363 (Fla. 9th Cir. 
Ct. Nov. 7, 1990). 

(d) Florida Administrative Agencies. (Cite if not i n  
Southern Reporter. ) 

(1) For decisions of the Public Employees Relations 
Commission: Indian River Educ. Ass'n v. School Bd., 4 F.P.E.R. ¶ 
4262 (1978). 

( 2 )  For decisions of the Florida Public Service 
Commission: In re Application of Tampa Elec. Co., 81 F.P.S.C. 
2:120 (1981). 

( 3 )  For decisions of all other agencies: Insurance Co. 
v. Department of Ins., 2 F.A.L.R. 6 4 8 - A  (Fla. D e p t .  of Insurance 
1980). 

( e )  Florida Constitution. (Year of adoption should be 
given if necessary to avoid confusion.) 

Art. V, 5 3 ( b )  (31, Fla. Const. 

(f) Florida Statutes (Official). 

5 350.34, Fla. Stat. ( 1 9 7 3 ) .  

5 120.53, Fla. Stat. (Supp. 1974). 

(9) Florida Statutes Annotated. (To be used only f o r  
court-adopted rules, or references to other nonstatutory 
materials that do not appear in an official publication.) 

32 Fla. Stat. Ann. 116 (Supp. 1975). 

(h) Florida Laws. ( C i t e  if not in Fla. Stat. or if desired 
for clarity or adoption reference.) 

(1) After 1956: Ch. 74-17 '7 ,  5 5 ,  at 4 7 3 ,  Laws of Fla. 

( 2 )  Before 1957: Ch. 22000, Laws of Fla. (1943). 

(1) Florida Rules. 

Fla. R .  Civ. P. 1.180. 

Fla. R. Jud. Adrn in .  2 . 0 3 5 .  

Fla. R. Crim. P. 3.850. 

Fla. R. Work. Comp. P. 4.113. 
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Fla. Prob. R. 5.120. 

Fla. R .  Traf. Ct. 6.165. 

Fla. Sm. C1. R. 7.070. 

Fla. R. Juv. P. 8.070. 

Fla. R. App. P. 9.100. 

Fla. R. Med. 10.010 

Fla. R .  Arb. 11.0 lo 

Fla .  Fam. J , .  R. p ,  12.010 

Fla. Adrn in .  Code R. 8H-3.02. 

Fla. C o d e  Jud. Conduct, Canon 5B. 

Fla. Bar Code Prof. Resp. D.R. 1 - 1 0 1 ( A )  

R. Regulating Fla. Bar 4-1.10. 

Fla. Bar Found. By-Laws, art. 2.18(b). 

Fla. Bar Found. Charter, art. 3.4. 

Fla. Bar Integr. R., a r t  XI, rule 11.09. 

Fla. Bd. B a r  Exam. R. 111. 

Fla. Jud. Qual. C o m m ' n  R .  9 .  

F l a .  Std. J u r y  Instr. ( C i v . )  6 . 4 ( c ) .  

F l a .  Std. J u r y  Instr. ( C r i m . )  [page  umber]. 

F l a .  Stds. Imposing Law. Sancs. 9.3 

Fla. Stds .  Imposing Law. Sancs. (Drug C a s e s )  3 

Fla. B a r  Admiss. R., art. 111. 

(1)  Florida At torney  General Opinions. 

Op. Att'y Gen. F l a .  73.-178 (1973). 

(k) United States Supreme Court. 
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Sansone v. United States, 380 U.S. 343- S .  2;. iGG4, 
- 1  .r - 1  - - I  n n ?  
12 U. EU. LU u u o  (1965). 

(file L I L 3 i  LLlne73 Luae La i I I a l L I V l m l ,  Li,, tu L A L e d  Z L a t e S  
A. n r r  

--Cite to 

Law 
y d  t herein: otherwise cite to 
SuDreme Court ReDorte r, Lawve r's Edition, or United Sta tes  
Week. in that or&r o f Dreference. For opinions not published in 
these r e p o r t e r s P e a  i,uw week , cite to Florida Law 
Weekly Federal: California v. Hodari D., 13 Fla. L. weekly Fed. 
S249  (U.S. A p r .  23, 1991). 

(1) Federal Courts of Appeals. 

Gulf Oil Corp. v. Bivins, 276 F.2d 753 (5th Cir. 1960). 

For opinions not published in the Federal Reporter, c i t e  to 
Flo r ida  Law Weekly Federal: Cunningham v. Zant ,  13 Fla. L. 
Weekly Fed. C591 (11th Cir. March 27, 1991). 

Federal District Courts 

Pugh v. Rainwater, 332 I?. Supp. 1107 (S.D. Fla. 1971). 

For opinions n o t  published i n  the Federal Supplement, cite to 
Florida Law Weekly Federal: Wasko v. Dugger, 13 Fla. L. Weekly 
Fed. D183 (S.D. Fla. Apr. 2, 1991). 

( n )  Other Citations. When referring to specific material 
within a Florida court's opinion, pinpoint citation to the page 
of the Southern Repor te r  where that material occurs is optional, 
although preferred. All other citations shall be in the form 
prescribed by the latest edition of The Bluebook: A Uniform 
System of Citation, The Harvard Law Review Association, Gannett 
House, Cambridge, Mass, 02138. Citations not covered in this 
rule or in The Bluebook shall be in the form prescribed by the 
Florida S t y l e  Manual published by the Florida S t a t e  University 
Law Review, Tallahassee, F l a .  32306. 

(0) Case Names. Case names shall be underscored (or 
italicized) in text and in footnotes. 

Committee Notes 

1977 Adoption. This rule is new and is included to 
standardize appellate practice and ease the burdens on the 
courts. I t  is the duty of each litigant and counsel to assist 
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the j u d i c i a l  system by use of these standard forms of citation. 
U s e  of these c i t a t i o n  forms, however, has not been made 
mandatory. 

1992 Amendment. Rule 9 . 8 0 0  was updated t o  reflect changes 
in the available reporters. Additionally, the citations to new 
rules have been added and citations to rules no longer in use 
have been deleted. 
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RULE 9 . 9 0 0 .  FORMS 

IN THE . . . , . (  NAME OF LOWER TRIBUNAL 
WHOSE ORDER IS TO BE REVIEWED) . . . . .  
Case No. 

I 1 

1 

1 

Defendant/Appellant, ) 

v. ) NOTICE OF APPEAL 

NOTICE IS GIVEN that I 

Defendant/Appellant, appeals to the . . . . . (  name of court tha t  has 
appellate jurisdiction) ....., the order of this court rendered 
[see r u l e  9 - 0 2 0  (yh) J , 19-. [Conformed copies of 
orders designated in the notice of appeal shall be attached in 
accordance with rules 9.110(d), and 9.16O(c)l. The n a t u r e  of the 
orde r  is a final order . . . . .  ( s t a t e  nature of the order) . . . . .  

Attorney for . . . . .  (name of 
party). . . , . 
. . . . .  (address and phone number) . . . .  . 
F l o r i d a  Bar No. .................... 

(b) Notice of Cross-Appeal. 

IN THE . . . . .  (NAME OF LOWER TRIBUNAL 
WHOSE ORDER IS TO BE REVIEWED) ..... 
Case NO. 
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I 1 
Defendant/Appellant, ) 
Cross-Appellee, 1 

1 

I 1 
Plaintiff/Appellee, ) 
Cross-Appellant. 1 

V .  1 NOTICE OF CROSS-APPEAL 

NOTICE IS GIVEN that I 

Plaintiff/Cross-Appellant, appeals to the . . . . .(  name of court 
that has appellate jurisdiction) ....., the order of this court 
rendered [see rule 9.020 (yh) ] I 19-. The nature of 
the order  is a final order . . . . .  ( state nature of the order) . . . . .  

Attorney for . . . . .(  name of 
party). . . . . 
... . . (address and phone number) .. . . . 
Florida Bar No. .................... 

( c )  Notice of Appeal of Non-Final Order. 

IN THE . . . . . (  NAME OF LOWER TRIBUNAL 
WHOSE NON-FINAL ORDER IS TO BE 
REVIEWED). . . . . 
Case No. 

1 

1 

) OF A NON-FINAL 
) 

plaintiff/Appellee. ) 

Defendant/Appellant, 

V. ) NOTICE OF APPEAL 

I ORDER 

NOTICE IS GIVEN that I 

Defendant/Appellant, appeals to t he  ..... ( name of court that has 
appellate jurisdiction) .....I the order of this court rendered 
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[see r u l e  9.020 (yh) 3 I 19 . [Conformed copies of 
orders designated in the n o t i c e  of appeal shall be attached in 
accordance with rules 9.110 (d) I 9.130 (c) I and 9.160 ( c )  . I The 
nature of the order i s  a non-final order  . . . . .(  s t a t e  nature of 
the order). . . . . 

Attorney for ..... (name of 
party ) .  . . . . 
. . . . . (address and phone number) .. . . . 
Florida B a r  NO............ .......... 

(d) Notice to Invoke Discretionary Jurisdiction of Supreme 
Court. 

IN THE DISTRICT COURT 
OF APPEAL OF FLORIDA, 

DISTRICT 

Case No. 

I ) 
Defendant/Petitioner, 

V .  ) NOTICE TO INVOKE 
) DISCRETIONARY 

I 1 JUR I SD I CT ION 
Plaintiff/Respondent. 

NOTICE IS GIVEN t h a t  I 

Defendant/Petitioner, invokes the discretionary jurisdiction of 
t he  supreme court to review the decision of t h i s  court rendered 
[ s e e  r u l e  9.020 (gh) 1 19 . The decision . . . . .  ( s t a t e  
why the  decision is within the  supreme court's 
jurisdiction), . . . . 1 

Attorney f o r  . . . . .  (name of 
party). . . . . 
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..... (address and phone number). . . . .  
Florida Bar No. .................... 

1. The choices are: 
a . expressly declares valid a state statute. 
b. expressly construes a provision of the state or federal constitution 
c. expressly affects a clms of constitutional or state officers. 
d. expressly and directly conflicts with a decision of another district court of appeal or of the supreme court on the .same question of law 
e. passes on a question certified to be of great public importance. 
f. is certified to be in direct conflict with decisions of other district courts of appeal. 

See rule 9.030(a)(?)(a) 

( e )  Notice of Administrative Appeal. 

I N  THE ..... (NAME OF AGENCY, 
OFFICER, BOARD, COMMISSION, OR BODY 
WHOSE ORDER IS TO BE REVIEWED) ..... 
Case No. 

I 1 
Defendant*/Appellant, ) 

1 
V. ) NOTICE OF ADMINISTRATIVE 

I 1 APPEAL 
Plaintiff*/Appellee. ) 

NOTICE IS GIVEN that , Appellant, 
appeals to the . . . . .  (name of court that has appellate 
jurisdiction) . . . . . .  the order of this . . . . .  (name of agency, 
officer, board, commission, or body whose order is to be 
reviewed) . . . . .  rendered [see r u l e  9.020(yh)J I 19- 
[Conformed copies of orders  designated in the notice of appeal 
shall be attached in accordance with rules 9.110(d) and 
9 . 1 3 0  ( c )  . I  The n a t u r e  of the order is . . . . .  (state nature of the 
order). . . . .  

Attorney for ..... (name of 
party). . . . .  
. . . . .  (address and phone number) ..... 
Florida Bar No. .................... 
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a 

*or other appropriate designation. 

(f) Directions to Clerk. 

IN THE . . . . .(  NAME OF LOWER TRIBUNAL 
WHOSE ORDER IS TO BE REVIEWED) . . . . .  
Case No. 

I 1 

1 
Plaintiff/Appellant, ) 

V. ) DIRECTIONS TO CLERK 

I 1 
Defendant/Appellee. 

Plaintiff/Appellant, , directs the 
clerk to . . . (  include/exclude) ... the  following items 
... (in/from) . . .  the  original record described in rule 
9.200 (a )  (1) : 

ITEM DATE FILED 

1. 

[ L i s t  of Desired Items] 

2 .  

Note: This form is necessary only i f  a party does not wish to 
re ly  on the record t h a t  will be automatically prepared by the 
clerk under rule 9 - 2 0 0  ( a )  (1) . 

(9 )  Designation to Reporter. 

IN THE . . . . .  (NAME OF LOWER TRIBUNAL 
WHOSE ORDER IS TO BE REVIEWED) . . . . .  
Case No. 

I 1 
Plaintiff/Appellant, ) 

) 
V. ) DESIGNATION TO REPORTER 

) AND REPORTER'S ACKNOWLEDGMENT 
I 1 

Defendant/Appellee. ) 
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. 

I. DESIGNATION 
Plaintiff/Appellant, , files this 

Designation to Reporter and directs ..... (name of court 
reporter) ..... to transcribe an original and copies of the 
following portions of the trial proceedings to be used in this 
appeal : 

on I 19 , before the Honorable ..... (judge) ....., 1. The entire trial proceedings recorded by the reporter 

except 
2 .  [Indicate all other portions of reported proceedings.] 

3. The court reporter is directed to file the original 
with the clerk of the lower tribunal and to serve one copy on 
each of the following: 

1. 

2 .  

3 .  

I, counsel for Appellant, certify that"satisfact0ry 
financial arrangements have been made with the court reporter for 
preparation of the transcript. 

Attorney for . . . . .  (name of 
party). . . * .  

. . . . .  (address and phone number) . . . . .  
Florida Bar NO. .................... 

11. REPORTER'S ACKNOWLEDGMENT 

1. The foregoing designation was served on I 

19 , and received on I 1 9 - .  

2. Satisfactory arrangements have ( have not ( 1 been 
made for payment of t h e  transcript cost. These financial 
arrangements were completed on 

3. Number of trial or hearing days , 

4 .  Estimated number of transcript pages . 
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5a. The transcript will be available within 30 days of 
service of the foregoing designation and will be filed on or 
before the day of I 19 . 

OR 

5b. For the following reason($) the court reporter 
requests an extension of time of days for preparation of the transcript that will be filed on or before the day of 

i a  

6. Completion and filing of this acknowledgment by the 
court reporter constitutes submission to the jurisdiction of 
court for all purposes in connection w i t h  these appellate 
proceedings. 

the 

7 .  The undersigned court reporter certifies that the 
foregoing is true and correct and that a copy has been furnished 
by mail ( hand delivery ( ) this day of 
19 , to each of t he  parties or their counsel. 

I 

Court Reporter 

. . . . . (address) . . . . . 
Note: The foregoing court reporter's acknowledgment to be placed 
"at the foot o f t t  or attached to a copy of the designation, shall 
be prope r ly  completed, signed by the court reporter, and filed 
with the clerk of the appellate court within 5 days of service of 
the designation on the court reporter. A copy shall be served on 
all parties or their counsel, who shall have 5 days to object to 
any requested extension of time. See Fla. R. App. P. 
9.200(b) (1) ( 2 )  I & ( 3 ) .  

(h) Civil Sugersedeas Bond. 

. . . . . (  Title of Court) . . . . .  
Case No. 

I 

Plaintiff, 

V. 

I 

Defendant. 

1 
1 

* )  
) CIVIL SUPERSEDEAS 

BOND 
1 
1 

-138- 



We, as Principal, and 
as Surety, are held and firmly bound unto 
in the principal sum of $ , for the 

payment of which we bind ourselves, our heirs, personal 
representatives, successors, and assigns, jointly and severally. 

The condition of this obligation is: the above-named 
Principal has entered an appeal to the ..... ( c o u r t )  . . . . .  to 
review the ..... ( j  udgment or order) ..... entered in the above 
case on ..... (date) ....., and filed in the records of said court 
in book at page 

NOW THEREFORE, if the Principal shall satisfy any 
money judgment contained in the judgment in full, including, if 
allowed by law, costs, interest, and attorneys' fees, and damages 
for delay in the event said appeal is dismissed or said judgment 
is affirmed, then this obligation shall be null and void; 
otherwise to remain in full force and effect. 

Signed on . . . , . (date) . . . . . , at ( . . . .place) . . . . . 

/ s /  
Principal 

Signed on . . . . .  ( date) . . . . . ,  at . . . . .  ( p  lace) . . . . .  

/S/ 
Surety 

Committee Notes 

1980 Amendment. Forms 9 . 9 0 0 ( a )  and (b) under the 1977 

1992 Amendment. Forms 9.900(a) , ( c ) ,  and (e) were 

rules are modified, and additional forms are  provided. 

revised to remind t h e  practitioner t h a t  conformed copies of the 
order  or orders  designated in the notice of appeal should be 
attached to the notice of appeal as provided in rules 9.110(d), 
9 * 130 ( c )  , and 9.160 ( c )  * 
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Two Original Proceedings - Florida Rules of Appellate Procedure 
and Florida Rules of Criminal Procedure 

John W. Frost, 11, President, Bartow, Florida; Edward R .  
Blumberg, President-elect, Miami, Florida; and John F. Harkness, 
Jr . ,  Executive Director, Tallahassee, Florida, on behalf of The 
Florida Bar; Michael P. Walsh, West Palm Beach, Florida, on 
behalf of the Board of Governors of The Florida Bar; and 
Honorable Marguerite H. Davis, Chair, and Honorable Thomas D. 
Hall, Tallahassee, Florida, on behalf of the Appellate Court 
Rules Committee, 

for Petitioner 

Louis 0. Frost, Jr., Public Defender, Fourth Judicial Circuit, 
Jacksonville, Florida; Ward L. Metzger, Chair, Juvenile Court 
Rules Committee, Jacksonville, Florida; Honorable Robert A .  
Butterworth, Attorney General and James W. Rogers, Bureau Chief, 
Criminal Appeals, Office of the Attorney General, Tallahassee, 
Florida; Stephen Krosschell, Holiday, Florida; Deborah K. 
Brueckheimer, Chief, Appeals Division, Assistant Public Defender, 
Tenth Judicial Circuit, Bartow, Florida; Nancy A. Daniels, Public 
Defender; and Paula S. Saunders and David A. Davis, Assistant 
Public Defenders, Second Judicial Circuit, Tallahassee, Florida, 
on behalf of The Florida Public Defenders Association; Honorable 
Dedee S .  Costello, Chair, The Florida Bar Criminal Procedure 
Rules Committee, Panama City, Florida; Henry P. Trawick, Jr., 
Sarasota, Florida; Anthony C. Musto, Chair, The F l o r i d a  Bar 
Appellate Practice and Advocacy Section, Fort Lauderdale, 
Florida; Susan Hartmann, Sarasota, Florida; Robert L. Young of de 
Manio & Young, Sarasota, Florida; Honorable Gerald B. Cope, Jr., 
Judge, Third District Court of Appeal ,  Miami, Florida; Honorable 
William A .  Haddad, Clerk, Second District Court of Appeal, 
Lakeland, Florida; and Charles A .  Valcarce-Stuart, Coral Gables, 
Florida, 

I Responding 
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