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STATEMENT OF THE CASE AND FACTS

On January 9, 1995, Laurie L. Steiner filed a Petition For
Injunction For Protection Against Domestic Violence in the circuit
court of the tenth judicial circuit. (App. 1-2) The Respondent,
the Honorable E. Randolph Bentley, Circuit Judge, considered the
petition and entered a Temporary Injunction For Protection Against
Domestic/Repeat Violence on the same date. A Notice Of Hearing
attached to the temporary injunction scheduled a hearing on January
18, 1995, for the Respondent to consider whether to continue the
injunction for a period not to exceed one year. (App. 3-5)

Following the hearing on January 18, 1995, an Injunction For
Protection Against Domestic/Repeat Violence pursuant to Section
741.30, Florida Statutes (Supp. 1994), was entered by the Respon-
dent. (App. 6-9)

On January 31, 1995, Laurie L. Steiner filed a Motion For
Contempt alleging that Petitioner had violated the above-described
injunction. (App. 10) A second Motion For Contempt was filed by
Laurie L. Steiner on February 6, 1995, in which she alleged that
Petitioner had violated the above-described injunction by engaging
in certain acts after she had filed her original Motion For
Contempt. (App. 11-12) The Respondent considered the motions and
issued an Order To Appear And Show Cause Re: Indirect Criminal
Contempt on February 8, 1995. (App. 13) The Respondent ordered
Petitioner to appear on February 15, 1995, to show cause why he
should not be found in indirect criminal contempt of court. The
Respondent further ordered that the State Attorney be appointed
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pursuant to Fla. R. Crim P. 3.840(a)(4) as "prosecuting attorney
regarding this charge."

Pursuant to order, Petitioner appeared on February 15, 1995.
He refused a court-appointed attorney; and the matter was continued
for evidentiary hearing until March 15, 1995. (App. 14) On March
15, 1995, Petitioner again appeared before the Respondent. At that
time Laurie L. Steiner advised the Respondent that she wished to
have the injunction dropped. (App. 15) Assistant State Attorney
Margot Osborne advised the Respondent that the State Attorney did
not want the injunction dropped. The Respondent did not dismiss
the injunction. Instead, the case was continued until March 29,
1995; and the Public Defender, Tenth Judicial Circuit, was
appointed to represent Petitioner. (App. 16-17)

On March 29, 1995, Petitioner was once again before the
Respondent. Petitioner was served in open court with a copy of an
Amended Order to Appear which had been prepared by the Office of
the State Attorney. Assistant Public Defender Howard L. Dimmig,
II, advised the Respondent that while Petitioner had executed an
affidavit of insolvency on March 15, 1995, (App. 17) the Respondent
had not signed the order appointing counsel. Instead, the
Respondent had signed an order purporting to confirm and approve a
waiver of counsel which Petitioner had never executed. (App. 16)
The Respondent determined this to be a scrivener’s error and
reconfirmed the appointment of the Public Defender, Tenth Judicial
Circuit. Assistant Public Defender Howard L. Dimmig, II, objected

to the appointment of the Public Defender on the grounds that the




Respondent had no authority to proceed in indirect criminal
contempt but, rather, was restricted to civil contempt proceedings
in which the alleged contemnor is not entitled to court-appointed
counsel. (App. 18) The objection was denied. At that time
Petitioner stood mute and the Respondent entered a plea of not
guilty on Petitioner’s behalf. (App. 18) Evidentiary hearing was
scheduled for April 19, 1995.

On April 18, 1995, Petitioner filed a Petition for Writ of
Prohibition in the Second District Court of Appeal arguing that
Respondent should be restrained from engaging in any further
proceedings in the nature of indirect criminal contempt. Petition-
er arqgued that section 741.30, Fla. Stat. (Supp. 1994), took the
power of indirect criminal contempt away from the trial court when
injunctions for protection against domestic violence are issued
pursuant to section 741.30, Fla. Stat. (Supp. 1994).

On October 25, 1995, the Second District Court of Appeal
issued an opinion denying the writ. In doing so it relied on its
opinion in Walker v. Bentley, 20 Fla. L. Weekly D2019 (Fla. 2d DCA

Aug. 30, 1995) (attached as Appendix B), and Lopez v. Bentley, 20

Fla. L. Weekly D2147 (Fla. 2d DCA Sept. 13, 1995) (attached as

Appendix C).




SUMMARY OF THE ARGUMENT

The word "shall" in §741.30 (8) (a), Fla. Stat. (Supp. 1994),
should be interpreted as mandatory because it is clear from the
statute that the legislature wished to place the handling of
violations of domestic violence injunctions in county court as
opposed to circuit court. In doing so the legislature did not
encroach on the power of the judiciary. The regulation of domestic
violence overlaps the constitutional domain of the legislature and
the judiciary, and taking this regulation away from the judiciary’s
indirect criminal contempt power did not deprive the courts of any
essential power. Thus, the legislature did not unconstitutionally
encroach on the Jjudiciary’s powers by enacting this statute.
Because there is no encroachment, the courts must honor the

unambiquous statute.




ARGUMENT

1SSUES
IS THE WORD "SHALL" AS USED IN SEC-
TION 741.30 (8) (A), FLORIDA STAT~-
UTES (SUPP. 1994), TO BE INTERPRETED

AS MANDATORY RATHER THAN AS PERMIS~
SIVE OR DIRECTORY?

IF INTERPRETED AS MANDATORY, IS
SECTION 741.30 (8) (a), FLORIDA
STATUTES (SUPP. 1994), AN UNCONSTI-
TUTIONAL ENCROACHMENT ON THE CON-
TEMPT POWER OF THE JUDICIARY 1IN
VIOLATION OF ARTICLE II, SECTION 3
OF THE FLORIDA CONSTITUTION?
(Certified Questions from Second
District Court’s Walker opinion)

The issue in Mr. Steiner’s case and the Walker case is whether
the legislature statutorily took away the power of the trial court
to proceed with indirect criminal contempt action when an injunc-
tion has been issued pursuant to the domestic violence statute--
§741.30, Fla. Stat. (Supp. 1994) The next issue, if the first
issue is answered in the affirmative, is whether the legislature
can do this without encroaching on the authority of the judiciary.
Mr. Steiner’s case is the same as the Walker case in that they both
involve the domestic violence statute.

The Second District Court addressed the Walker case first
and issued a lengthy opinioﬁ on these two issues. It specifically
found the domestic violence statute valid, but issued the following
two questions as being of great public importance:

IS THE WORD "SHALL" AS USED IN SECTION 741.30

(8) (a), FLORIDA STATUTES (SUPP. 1994), TO BE

INTERPRETED AS MANDATORY RATHER THAN AS PER-
MISSIVE OR DIRECTORY?




IF INTERPRETED AS MANDATORY, 1S SECTION 741.30
(8) (a), FLORIDA STATUTES (SUPP. 1994), AN
UNCONSTITUTIONAL ENCROACHMENT ON THE CONTEMPT
POWER OF THE JUDICIARY IN VIOLATION OF ARTICLE
II, SECTION 3 OF THE FLORIDA CONSTITUTION?

Because the Second District relied on its opinion in Walker,

it has adopted the same certified questions set forth in the Walker

opinion. Those same issues are at issue in Mr. Steiner’s case.
Therefore, Mr. Steiner adopts the same arguments set forth in the
Walker brief filed in this Court,! which consists mainly of Judge
Altenbernd’s dissent in the Walker opinion.

Petitioner notes that Judge Altenbernd’s dissent in this case
is thoroughly researched and very well reasoned in setting forth
Petitioner’s position. Petitioner cannot improve on Judge
Altenbernd’s dissenting opinion and adopts it in almost its
entirety. Petitioner does not believe that the entire statute
would be unconstitutional merely because the nonrefundable civil
fine is unconstitutional, as suggested in subsection V. That
portion can be struck and still leave the rest in tact. For the
convenience of this Court, that dissenting opinion has been retyped
exactly as it appears in the dissent (double spaced for easier
reading) and placed on disc. It is set forth below. Petitioner
does add that Judge Fulmer’s concern that there was no sanction
under the new statute to punish the offender who violates a
domestic injunction by committing a prohibited "non-criminal" act
seemed to be, in reality, a concern for acts of future contact--

letters, calls, visits, etc.--that needed to be prohibited in

! walker v. Bentley, Case No. 86,568
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domestic violence cases. Due to the creation of the anti-stalking
statute, Judge Fulmer’s concerns have already been answered. See
§784.048, Fla. Stat. (Supp. 1992).

The remainder of this brief is Judge Altenbernd’s dissenting
opinion:

ALTENBERND, Acting Chief Judge, Dissenting.

The majority opinion is well researched and persuasively
presented.’ Nevertheless, I would grant this petition and issue a
writ of prohibition. Domestic violence in our homes and on the
streets of our communities is a serious social problem, but it is
one within the overlapping constitutional domain of the legislature
and the judiciary. Indirect criminal contempt is not an express
constitutional power granted to the judiciary, but rather an
implied power. As a result, the courts must honor this unambiguous
statute unless the legislature’s action unquestionably deprives the
courts of a contempt power essential to the existence of the
judicial branch or to the orderly administration of justice. I
agree that the legislature used poor judgment when it revised the
enforcement procedures for this statutory injunction. Poor

judgment is not unconstitutional. During this one-year experiment,

® I concur in the certified questions. Although this statute
had a short duration, the majority’s opinion will allow citizens
throughout Florida to be prosecuted for indirect criminal contempt
despite a statute expressly forbidding such prosecutions. As
explained in the last section of this dissent, the supreme court
also needs to clarify whether Florida courts are permitted to
impose nonrefundable monetary assessments in civil contempt
proceedings.




the legislature’s enforcement mechanism for misconduct outgide the
courtroom did not deprive the courts of any essential power. See

In re Robinson, 23 S.E. 453 (N.C. 1895) (upholding statutory

limitations on indirect contempt because such power was not

"absolutely essential" to the judiciary).

I. A CLEAR INTRUSION INTO AN ES-
SENTIAL JUDICIAL POWER MUST EXIST
BEFORE A COURT INVOKES SEPARATION OF
POWERS AS A SWORD AGAINST THE LEGIS-
LATURE IN A DOMAIN SHARED BY BOTH

A clear violation of the constitutional provi-
sions dividing the powers of government into
departments should be checked and remedied;
but where a reasonable doubt exists as to the
constitutionality of a statute conferring
power, authority, and duties upon officers,
the legislative will should be enforced by the
courts to secure orderly government and in
deference to the Legislature, whose action is
presumed to be within its powers, and whose
lawmaking discretion within its powers is not
reviewable by the courts.

State v. Atlantic Coast Line R.R., 56 Fla. 617, 47 So. 969 (1908).

See also State v. Johnson, 345 So., 2d 1069 (Fla. 1977; 16 Am. Jur.
2d Constitutional Law §297-299 (1979).

In this case, the legislature did not confer added power to
the circuit court, but rather conferred additional power to the
county court and limited a power of the circuit court. Even in
this context, we should defer to the will of the legislature unless
this allocation of power violates separation of powers beyond a
reasonable doubt.

Separation of powers is not a doctrine comparable to res

judicata, respondeat superior, or other well-established rules used




to determine the outcome of a lawsuit. It is a political doctrine
applicable to all three branches of government.

At the bottom of our problem lies the
doctrine of the separation of powers. That
doctrine embodies cautions against tyranny in
government through undue concentration of
power. The environment of the Constitution,
the debates at Philadelphia, the writings in
support of the adoption of the Constitution,
unite in proof that the true meaning which
lies behind "the separation of powers" is fear
of the absorption of one of the three branches
of government by another. As a principle of
statesmanship the practical demands of govern-
ment preclude its doctrinaire application.
The latitude with which the doctrine must be
observed in a work-a-day world was steadily
insisted upon by those shrewd men of the world
who framed the Constitution and by the states-
man who became the great Chief Justice.

* * * *

In a word, we are dealing with what Sir
Henry Maine, following Madison, calls a "po-
litical doctrine," and not a technical rule of
law. Nor has it been treated by the Supreme
Court as a technical legal doctrine. From the
beginning that Court has refused to draw
abstract, analytical lines of separation and
has recognized necessary areas of interaction.

Felix Frankfurter & James M. Landis, Power of Congress Over

Procedure in Criminal Contempts in "Inferior" Federal Courts =-- A

Study in Separation of Powers, 37 Harv. L. Rev. 1010, 1012-1014

(1924).

Although Justice Frankfurter was discussing separation of
powers under the United States Constitution, I see no reason to
conclude that the Floridians who expressly included separation of
powers within our state constitution were less shrewd or less

practical. This constitutional clause serves the major political

purpose of deterring undue concentration of power in any one branch




of government.!® As discussed by Professor Tribe, the objective is
to balance the "independence and integrity of one branch" against
"the interdependence without which independence can become
domination." Laurence H. Tribe, American Constitutional l.aw § 2-2
(2d ed. 1988).

Most of the Florida precedent discussing separation of powers
concerns the allocation of power between the legislative and
executive branches of government. When the judiciary arbitrates
such a separation of powers dispute, it performs its usual task of
constitutional judicial review. By contrast, when the judiciary
invokes the separation of powers doctrine to declare that the
legislative or executive branch is powerless to alter a judicial
function, it performs the same review--but with a vested interest.
This conflict of interest may be unavoidable, but it should compel
courts to proceed with great caution and conservatism. In this
political context, if there is any reasonable doubt concerning the
constitutionality of legislation that curbs judicial power, then
judges should defer to the wisdom of the elected representatives.
If the judiciary can honor the policy of the legislature with no
substantial harm to its existence or operation, then it should not
override the duly enacted policy or change a clear legislative
"shall" into a judicial "may."

IT. THE PUNISHMENT FOR VIOLATIONS

OF THESE STATUTORY INJUNCTIONS IS AN
OVERLAPPING CONSTITUTIONAL DOMAIN

1 See also 16 Am. Jur. 2d Constitutional Law §296 (1979); John
E. Nowak, et al., Constitutional Law 135-37 (2d ed. 1983).
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The prevention and deterrence of domestic violence in places
other than the courtroom are not matters exclusively within the
powers of either the judicial or legislative branch of government.
The overlap of power in this case has several dimensions.

First, the legislature created the injunction for protection
against domestic violence because the existing judicial injunctive
remedies were too slow and cumbersome to combat this social
problem. The courts may have alternative nonstatutory theories
upon which an injunction could be entered in some of these cases,
allowing for enforcement through indirect criminal contempt. But
if the court’s order relies upon a statutory basis for an injunc-
tion, I see no constitutional reason why the court cannot limit its
penalties to those mandated by statute.

Second, the legislature obviously has constitutional authority
to enact statutes defining criminal offenses. The restrictions in
chapter 94-134 prevent problems of double jeopardy. See Dixon, 113

S.Ct. 2849, 125 L. Ed. 2d 556; Fierro v. State, 653 So. 2d 447

(Fla. 1st DCA 1995); State v. Miranda, 644 So. 2d 342 (Fla. 2d DCA
1994); Richardson v. Lewis, 639 So. 2d 1098 (Fla. 2d DCA 1994);

Hernandez v. [State], 624 So. 2d 782 [(Fla. 2d DCA 1993)]. The

1994 amendments established first-degree misdemeanors to punish a

broad spectrum of acts that violate the statutory injunction.!!

11 741.31 vViolation of an injunction for protection against
domestic violence.--A person who willfully violates an injunction
for protection against domestic violence, issued pursuant to s.
741.30, by:

(1) Refusing to vacate the dwelling that the parties share;

(2) Returning to the dwelling or the property that the
parties share;

11




There is a legitimate concern that a circuit court judge who
exércises indirect criminal contempt authority could bar a county
court judge from subsequently punishing the misdemeanor. The
legislature has decided that a person whose conduct is a serious
violation of a domestic violence injunction should have a criminal
record. Such a conviction would clearly establish a "prior record"
on any subsequent guidelines scoresheet., These decisions fall
within the legislative domain. If its penalty structure is not
perfect or should include more crimes, we should trust the
legislature to change it.

Third, the judicial concept of indirect criminal contempt
overlaps with legislative and executive functions. Indirect
criminal contempt allows a Jjudge considerable flexibility in
deciding the elements of an offense against a victim for acts
occurring outside the presence of the judge. The judge also
determines who should be prosecuted, and then tries, convicts, and
punishes. I do not suggest that this combination of legislative,
executive, and judicial functions is prohibited by article II,
section 3, of the Florida Constitution. See Johnson, 345 So. 2d
1069. Nevertheless, if separation of powers is intended to

discourage a concentration of power in one branch, this political

(3) Committing an act of domestic violence against the
petitioner; or

(4) Committing any other violation of the injunction through
an intentional unlawful threat, word, or act to do violence to the
petitioner, coupled with an apparent ability to do so, and through
doing some act that creates a well-founded fear that such violence
is imminent is quilty of a misdemeanor of the first degree,
punishable as provided in s. 775.082 or s. 775.083.

12




doctrine should discourage the avoidable use of indirect criminal
contempt when the legislature provides alternative criminal and

civil remedies. See Edward M. Dangel, Contempt, §422 (1939).

III. IN A SEPARATION OF POWERS ANAL-
YSIS, "INHERENT POWERS" MUST BE
LIMITED TO ESSENTIAL POWERS

Article V of the Florida Constitution expressly creates many
judicial functions the legislature cannot limit or regulate. For
example, the legislature cannot assume the power given to the
supreme court in article V, section 2, to adopt rules of practice

and procedure. See Haven Fed. Sav. & Loan Ass‘n v, Kirian, 579 So.

2d 730 (Fla. 1991). Likewise, the power to discipline lawyers that

was deemed an inherent contempt power in State ex rel. Oregon State

Bar v. Lenske, 407 P. 2d 250 [(Or. 1965)], is an express power in

article V, section 15, of the Florida Constitution.

No constitutional provision expressly gives circuit courts the
power of indirect criminal contempt. As a result, we are forced in
this case to delve into the judiciary’s "inherent powers." With a
smile, one might suggest that these are the powers that we judges
would have included in the constitution if it had been our job to
write it. Because it was not our job, we should tread even more
cautiously when invoking the separation of powers doctrine to
exclude an inherent power from legislative regulation in an
overlapping domain.

The phrase "inherent power" or "inherent judicial power" seems
to have at least two distinct definitions for use in two different

13




applications. There are times when courts need to exercise power
but can find no express authority in the statutes or constitution.
In these circumstances, courts invoke an inherent power "reasonably

necessary for the administration of justice.” See, e.g., State ex

rel. Gentry v. Becker, 174 S.W. 2d 181, 183 (Mo. 1943). The

supreme court drew upon this definition of "inherent power" to

establish the integrated bar. Petition of Florida State Bar Ass’n,

40 So. 2d 902 (Fla. 1949); see also State, Dep’t of Health & Rehab.

Servs. v. Hollis, 439 So. 2d 947 (Fla. 1st DCA 1983). I fully

agqree that courts have certain inherent powers that arise from
their very existence as constitutional institutions.

The fact that courts have "reasonably necessary" powers
implied in the constitution does not automatically forbid the
legislature from requlating or limiting those implicit powers. See

e.g., State ex rel. Robeson v. Oregon State Bar, 632 P. 2d 1255

(Or. 1981). A Florida court has the "reasonably necessary"
inherent power to sanction for disobedience of its orders, but "it
is beyond question that the legislature has the power to determine
how and to what extent the courts may punish criminal conduct,

including contempt." A.A. v. Rolle, 604 So. 2d [813] at 815 [(Fla.

1992)1.

Thus, the issue in this case is not resolved by the "reason-
ably necessary" definition of "inherent power." Instead, it
involves a more restrictive definition. There are cases that
define "inherent powers" to include powers that are "essential" to

the court’s existence or to the due administration of justice. In

14




re Robinson, 23 S.E. 453 (N.C. 1895); Ex parte Wetzel, 8 So. 2d 824
(Ala. 1942); 21 C.J.S. Courts §31 (1990). This is the scope of the
judiciary’s ‘"inherent powers" that should be employed when
evaluating the checks and balances between the legislature and the
courts. The judiciary should rarely, if ever, find a need to
shield its inherent powers from duly enacted legislation unless the
legislation threatens to undermine the existence of the court or
its due administration of justice. I am not convinced that the
majority opinion has employed this narrower definition of inherent

powers.

IV. ALTHOUGH INDIRECT CRIMINAL

CONTEMPT IS A REASONABLY NECESSARY

POWER OF THE COURTS, IT 1S NOT AN

ESSENTIAL POWER IN THIS CONTEXT

The majority opinion admits that the legislature can define a

penalty for contempt, but apparently rules that the legislature
cannot eliminate the court’s ability to impose any type of contempt
under any circumstance. I am inclined to agree that the legisla-
ture cannot eliminate the court’s power to find a direct contempt.
I am not convinced that the legislature is powerless to limit
findings of indirect contempt, at least in the context of domestic
violence injunctions. Indirect criminal contempt is not an
essential judicial power in this context for at least three
reasons.

First, indirect criminal contempt is sufficiently similar to

typical eriminal law that the legislature should have the constitu-

15




tional power to substitute criminal offenses for indirect criminal
contempt to address specific problems. Conduct outside the
courtroom is typically requlated by criminal statutes enacted by
the legislature. Only rarely is such conduct a challenge to the
authority and dignity of the court. As a result, it is easier for
a permissible constitutional overlap of the two branches to occur
in the context of an indirect contempt than with direct contempt.
In North Carolina, for example, an enactment in 1871 that eliminat-
ed certain judicial power over contempt was approved in cases of
indirect or constructive contempt, but not approved in cases of

direct contempt. See In_re Robinson, 23 S.E. 453; Ex parte

Schenck, 65 N.C. 353 (1871) (quoted in Ex parte McCown, 51 S.E. 957
(N.C. 1905)). [These cases have been placed in the appendix for
this Court’s benefit.]

Second, a violation of this statutory injunction is more in
the nature of traditional indirect civil contempt than indirect
criminal contempt. "Indirect" contempt is "an act done, not in the
presence of a court or of a judge acting judicially, but at a
distance under circumstances that reasonably tend to degrade the
court or the judge as a judicial officer, or to obstruct, inter-
rupt, prevent, or embarrass the administration of justice by the

court or judge." Ex parte Earman, 95 So. [755] at 760 [(Fla.

1923)]. "Civil" contempt "consists in failing to do something
ordered to be done by a court or judge in a civil case for the
benefit of the opposing party therein." Id. This is in contrast

to "criminal" contempt, which is "conduct that is directed against

16




the authority and dignity of a court or of a judge acting judicial-
ly, as in unlawfully assailing or discrediting the authority or
dignity of the court or judge or in doing a duly forbidden act."
Id.

There is no question that these statutory injunctions normally
result in "indirect" violations. While it can be arqgued that an
act of domestic violence is directed against the authority and
dignity of the court, such act is normally directed against the
opposing party for whose benefit the injunction has been entered by
a judge in a civil proceeding. The judge receives, at most, a
glancing blow in these domestic battles. The legislature should be
authorized to treat such violations as matters of civil contempt
because these violations best fit within that legal category.

Third, the legislature has not eliminated all penalties for
violations of these statutory orders. Concerning criminal
penalties, the legislature has merely determined that these cases
should be filed and litigated in a county eriminal court and not in
a circuit civil court. Indeed, it may be possible for the circuit

judge simply to act as a county judge. See, e.q., Bollinger v.
Honorable Geoffrey D. Cohen, 656 So. 2d 205 (Fla. 4th DCA), review

dismissed, No. 85,902 (Fla. July 18, 1995). The court’s existence
and its due administration of fjustice are not threatened by a
statute that simply moves the proceeding to a different room in the
courthouse.

Moreover, the statute does not prevent the use of indirect

criminal contempt for orders entered in addition to or subsequent

17




to the statutory injunction. It does not deprive the court of
direct criminal contempt for misconduct in the presence of the
judge. It applies to only one specific order that is designed to
accomplish a particular legislative goal.

The legislature did not deprive the courts of civil contempt
remedies. The power to impose compensatory fines should not be
underestimated. Equally important, civil coercive fines, assessed
for every day of noncompliance, are still available to compel
actions required by the statutory injunction. See Habie v. Habie,
654 So. 2d 1293 (Fla. 4th DCA 1995). Admittedly, it is more
difficult to use jail as a sanction in civil contempt, particularly
for some aspects of these injunctions, but the sanction can still
be used in appropriate cases.!® It is difficult for me to accept
that when the legislature created new criminal offenses in county
court and preserved a significant civil penalty for use by the
circuit court, it deprived the courts of a constitutionally
essential power.

I recognize that the supreme court in Ducksworth [v. Boyer,
125 So. 844 (Fla. 1960),] described punishment for contempt as an
inherent judicial power. It did so in a case of civil contempt.

If the legislature can constitutionally eliminate incarceration for

12 For example, a spouse who refused to participate in
treatment could be fined $100 every day until he or she actually
participated.

2 A trial judge may be able to jail a spouse who refused to
participate in treatment until the spouse was willing to comply.
Likewise, a spouse with ability to pay temporary support, who
refused to pay, could be jailed until he or she complied with the
support provision of the injunction.
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juveniles who commit direct contempt of court, I find it hard to
. explain how the legislature violates separation of powers by
proscribing incarceration for adults who commit indirect contempt

in this context. See A.A. v. Rolle, 604 So. 2d 813.

V. THE CONFUSION CREATED BY NONRE-
FUNDABLE CIVIL FINES

At the same time that the legislature restricted the circuit
court’s contempt penalties, it created nonrefundable civil monetary
assessments. The relevant portion of chapter 94-134, Laws of
Florida, states:

(8)(9)(a) The court shall enforce, through

a civil or indirect criminal contempt proceed-

ing, a violation of an injunction for protec-

tion which is not a criminal violation under

s. 741.31. The court may enforce the respon-

. dent’s compliance with the injunction by

imposing a monetary assessment. The clerk of
the court shall collect and receive such

assegsments. On a monthly basis, the clerk
shall transfer the moneys collected pursuant
to this paragraph to the State Treasury for

deposit in the Displaced Homemaker Trust Fund
established in s. 410.30 proceedings compli-

ance by the respondent with the injunction,
which enforcement may include the imposition
of a fine. Any such fine shall be collected
and disbursed to the trust fund established in
s. 741.01.

The legislature passed this provision based on Johnson v. Bednar,

573 So. 2d 822 (Fla. 1991), which expressly permits such coercive
agssessments in civil contempt. If Bednar is correct, then Judge

Fulmer’s legitimate concerns for the effective enforcement of these

injunctions should not be a major factor in this discussion.




The United States Supreme Court’s decision in Bagwell may have
implicitly overruled the portion of Bednar that authorizes these
nonrefundable monetary assessments. See Marc Rohr, Revisiting

Florida’s Law of Civil Contempt, Fla. B. J., May 1995, at 22. This

court must follow Bednar until the Florida Supreme Court determines
its viability after Bagwell. If the supreme court recedes from
Bednar, then at least a portion of the above-quoted 1994 amendment
would probably be unconstitutional because it includes a nonrefund-
able civil fine. If it declares the entire subsection of the
statute unconstitutional for this reason, then presumably the law
would return to the pre-amendment condition and circuit courts

would have indirect criminal contempt power. See Henderson v.

Antonacci, 62 So. 2d 5 (Fla. 1952). Thus, despite the extensive
discussion of separation of powers both in the majority opinion and
in this dissent, the supreme court may have the option to avoid the

separation of powers issue and reinstate indirect criminal contempt

for a much simpler reason.




CONCLUSTON

Based on the foregoing argument and authorities, this Court

should grant Petitioner’s Writ of Prohibition.
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mother was guilty of severe and continuing abuse or neglect of

A.C, and that she had also engaged in egregious abuse of A.C.
The mother testified that A.C.’s father was at work at the time

A.C. suffered the skull fracture. A physician who testified at the

--hearing opined that the right frontal hemorrhage to A.C.’s brain

was two to four weeks old at the time A.C. was admitted to the
hospital. The physician testified that as a result of this injury, a
caretaker would have been alerted by the child's distress. The
trial court, however, rejected this testimony and found that there
was an absolute dearth of testimony to indicate the father was ina
position to be aware of A.C.’s injurics. The mother and father
have continued in their relationship since the time of A,C.’s
injuries. In its adjudication order, the trial court held: *‘pursuant
to its reading of Florida Statute 39.464, it is not appropriate for
this court to terminate parental rights when, as in this case, the
severe and continuing abuse or neglect and/or the egregious
abuse or neglect is found to have been committed by only one
parent.”’

Section 39.464, Florida Statutes (Supp. 1992), sets forth the
grounds for termination of parental rights. Subsections (3) and
(4) of that provision permit a petition for termination of parental
rights under the following circumstances;

(3) SEVERE OR CONTINUING ABUSE OR NEGLECT. The
parent or parents have engaged in conduct towards the child or
towards other children that demonstrates that the continuing
involvement of the parent or parents in the parent-child relation-
ship threatens the life or well being of the child regardless of the
provision of services.

(4) EGREGIQOUS ABUSE. The parent or parents have engaged
in egregious conduct that endangers the life, health, or safety of
the child or sibling, or the parents have had the opportunity and
capability to prevent egregious conduct that threatened the life,
health, or safety of the child or sibling and have knowingly failed
to do so.

For the purposes of this subsection, ‘‘egregious abuse’’ means
conduct of the parent or parents that is deplorable, flagrant, or
outrageous by a normal standard of conduct, **Egregious abuse”’
may include an act or omission that occurred only once, but was
of such intensity, magnitude, or severity as to cndanger the life
of the child.

We disagree with the trial court’s interpretation of section
39.464. As noted by the First District in In the Interest of S.F.,
633 So. 2d 120 (Fla. 1st DCA 1994), chapter 39 does not pre-
clude instituting termination proceedings against one parent
where the other natural parent would be a satisfactory placement.
Sections 39.464(3) and (4) allow a petition for termination where
the parent or parents have cngaged in severe or continuing abuse
or neglect or egregious abuse. By this plain language, the legisla-
ture has provided a means for termination of parental rights
based upon the conduct of one or both parents. See Lamont v,
State, 610 So. 2d 435 (Fla. 1992) (where language of statute is
clear and unambiguous, language must be given its plain mean-
ing). Thus, the trial court had the authority to grant the petition
for termination of parental rights as to the mother if it found the
requirements of chapter 39 had been met, even if it denied the
petition as to the father.

This court must avoid a construction of the statute that would
lead to an absurd or unreasonable result. State v. Webb, 398 So.
2d 820 (Fla. 1981). The purpose of chapter 39 is to provide for
the care, safety, and protection of children. § 39.001, Fla. Stat,
(1991). While it scems absurd to terminate one parent’s rights
where the parents continue their relationship as a family, it would
be more absurd, given the purpose of chapter 39, to restrict the
court’s ability to terminate a parent’s rights if necessary to pro-
tect the child from life-threatening injuries. The evidence clearly
supports the application of section 39.464 as to the mother in this
case. See In the Interest of D.J., 553 So. 2d 378 (Fla. 1st DCA
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1989). We, therefore, remand for the trial court to reconsider, in
light of this opinion, whether the mother’s parental rights should
have been terminated. The other points raised on appeal arc
without merit.

-Reversed and remanded. for further proceedings. (DANAHY
and BLUE, J1J., Concur.)

* % %

Injunctions—Domestic violence—Legislature has no authority
under doctrine of separation of powers to limit circuit court in
exercise of its constitutionally inherent power of contempt—To
extent that statute would limit circuit court’s jurisdiction to use
of civil contempt to enforce compliance with domestic violence
injunction, it is violative of doctrine of separation of powers—
Fact that legislature has amended statute to restore criminal
contempt power to circuit courts to enforce domestic violence
injunctions does not render issue moot—Statutory directive that
domestic violence injunctions ‘‘shall”’ be enforced by civil con-
tempt construed as permissive rather than mandatory—Ques-
tions certified: Is the word *‘shall” as used in scction
741.30(8)(a), Florida Statutes (Supp. 1994), to be interpreted as
mandatory rather than as permissive or directory? If interpreted
as mandatory, is section 741.30(8)(a), Florida Statutes (Supp.
1994), an unconstitutional encroachment on the contempt power
of the judiciary in violation of Article II, Section 3 of the Florida
Constitution?

ROBERT JAMES WALKER, Petitioner, v. HONORABLE E. RANDOLPH
BENTLEY, as Circuit Judge of the Tenth Judicial Circuit, Respondent. 2nd
District. Case No. 95-01084, Opinion filed August 30, 1995, Petition for Writ
of Prohibition. Counsel: James Marion Moorman, Public Defender, and
Howard L. Dimmig, I, Assistant Public Defender, Bartow, for Petitioner.
Thomas C. MacDonald, Jr. of Shackleford, Farrior, Stallings & Evans, P.A.,
Tampa, for Respondent.

(LAZZARA, Judge.) The petitioner, Robert James Walker,
seeks a writ of prohibition restraining the respondent circuit
judge from exercising jurisdiction in an indirect criminal con-
tempt proceeding initiated to punish him for an alleged violation
of a domestic violence injunction issucd pursuant to section
741.30, Florida Statutes (Supp. 1994). He contends that the pro-
visions of section 741.30(8)(a), Florida Statutes (Supp. 1994),
specifically limit the respondent’s jurisdiction to the use of civil
contempt to enforce compliance with such an injunction. Because
this statute purports to divest the respondent of the jurisdiction to
use the power of indirect criminal contempt, prohibition is the
appropriate remedy. See Department of Agric. & Consumer
Servs. v. Bonanno, 568 So. 2d 24 (Fla. 1990). Accordingly, we
have jurisdiction.

We deny the writ because, as will be discussed, the legislature
has no authority under the doctrine of the separation of powers
embodied in article I, section 3 of the Florida Constitution, to
limit the jurisdiction of a circuit court in the exercise of its consti-
tutionally inherent power of contempt. Furthermore, although
we construe section 741.30(8)(a) in a manner consistent with the
constitution, we certify two questions of great public importance
regarding its interpretation and constitutionality.

ANALYSIS OF DOMESTIC VIOLENCE LEGISLATION

In 1984, the legislature substantially revised section 741.30,
Florida Statutes (1983), by creating a simplified, cxpedited
procedure for obtaining from a circuit court an injunction for
protection against domestic violence. See Ch. 84-343, § 10, at
1987-1990, Laws of Fla. (codified at section 741.30, Fla. Stat.
(Supp. 1984)). Such an injunction could now *‘bc obtained di-
rectly, quickly, without an attorney’s help, and at little monetary
cost.’” Office of State Attorney v. Parrotino, 628 So. 2d 1097,
1099 (Fla. 1993). The legislature also provided that the court
issuing the injunction was required to enforce compliance
through ‘‘contempt proceedings.”” § 741.30(9)(a), Fla. Stat.
(Supp. 1984). )

In 1986, the legislature again amended the statute by provid-
ing that the court issuing the injunction ‘‘shall cnforee™
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compliance through ‘‘civil or indirect criminal contempt pro-
ceedings.”’ See Ch, 86-264, § 1, at 1973, Laws of Fla. (codified
at § 741.30(9)(a), Fla. Stat, (Supp. 1986)). It also created a
s‘which criminalized specifically defined willful violations
[¢] mestic injunction and provided that the penalty for such a
violation was to be in addition to any penalty imposed for con-
tempt. See Ch. 86-264, § 2, at 1974, Laws of Fla. (COdlﬁCd at §
741.31, Fla. Stat. (Supp. 1986)).

Durmg the 1994 legislative session, the legislature again
revised the statutes relating to domestic violence. See Ch. 94-
134, §§ 1-6, at 384-391, Laws of Fla, The revised statutes took
effect July 1 1994, and apply to offenses commltted on or after
that date. See Ch. 94 134, § 36, at 405, Laws of Fla.!

In making these revisions, the legislature specifically deter-
mined that domestic violence was to ‘‘be treated as an illegal act
rather than a private matter, and for that reason, indirect criminal
contempt may no longer be used to enforce compliance with
injunctions _for _protection against domestic violence.”
§741.2901(2), Fla. Stat. (Supp. 1994} (revision underscored).
To effectvate this policy change, it provided that ‘‘[t]he state
attorney in each circuit shall adopt a pro-prosecution policy for
acts of domestic violence[ ]’ and that “‘[t}he filing, nonfiling, ot
diversion of criminal charges shall be determined . . . over the
objection of the victim, if necessary.”” Id. (revision under-
scored). The legislature also expanded the incidents giving rise to
a criminal prosecution for viclating a domestic violence injunc-
tion and increased the penalty for such a violation from a misde-
meanor of the second degree to a misdemeanor of the first de-
gree, Compare § 741.31, Fla. Stat. (1993) with § 741.31, Fla.
Stat. (Supp. 1994). It eliminated, however, the provision that the
penalty for such a criminal violation was to be in addition to any
penalty imposed through contempt proceedings. Id.

iilh respect to the judiciary’s role in the enforcement pro-

the legisiature manifested a clear intent that a circuit court
now only ‘‘[e]nforce, through a civil contempt proceeding,
a violation of an injunction for protection against domestic vio-
lence which is not a criminal violation under s. 741.31.”
§ 741.2902(2)(g), Fla. Stat. (Supp. 1994). It substantively codi-
fied this intent in section 741.30(8)(a), which provides in part
that “‘[t]he court shall enforce, through a civil contempt proceed-
ing, a violation of an injunction for protection which is not a
criminal violation under s. 741.31.”" (Emphasis added.) This
revision. purported to divest the circuit courts of their previous
statutory authority to use an indirect criminal contempt proceed-
ing as one of the methods to enforce compliance with any viola-
tion of a domestic violence injunction, See § 741.30(9)(a), Fla.
Stat. (1993).2
We glean from these revisions the legislature’s clear intent to
prosecute and punish substantive violations of domestic violence
injunctions through traditional means of criminal prosecution in
the county courts rather than through the use of indirect criminal
contempt proceedings by the circuit courts that issue the injunc-
tions. We also perceive the legislature’s intent to limit circuit
courts to the use of civil contempt as the means of punishing
violations that do not fall within the criminal ambit of section
741.31. See In re Report of the Comm'n on Family Courts, 646
So0.2d 178, 180 (Fla. 1994). While such a legislative approach to
combat an ongoing socictal problem may be laudable, we con-
clude that to the extent it infringes on the time-honored and well-
recognized constitutional authority of a circuit court to punish by
indirect criminal contempt an intentional violation of a court
order, it violates the doctrine of the separation of powers embod-
ied in article I1, section 3 of the Florida Constitution. Qur conclu-
‘is based on the following analysis.
PRELIMINARY COMMENTS

We initially note that in In re Report, the Florida Supreme
Court addressed the ‘‘administrative Frankenstein’” created by
chapter 94-134, pointing out that ‘‘it has placed the violation of

some provisions of domestic injunctions in the jurisdiction of the
criminal division of county courts while the violations of other
provisions in the injunction remain in the family law divisions of
the circuit courts.'” 646 So. 2d at 180. One interesting aspect

‘noted by the court was the possibility that the circuit court judge

who issued the injunction may have to appear as a prosecution
witness in the county court criminal proceeding. Significantly,
although not addressing the issue, the court foresaw that ““[a]
separation of powers issue exists as to whether the legislature has
the authority to completely eliminate the judicial power of indi-
rect criminal contempt to punish those who violate judicial or-
ders.”’ Id. atn.1,

The legislature may have foreseen this separation of powers
problem because, in the recently concluded 1995 session, it once
again purported to restore the criminal contempt power to a
circuit court to enforce a violation of a domestic injunction occur-
ring on or after July 1, 1995, See Ch, 95-195, § 5, at 1400, Laws
of Fla. Notwithstanding this legislative change of mind, howev-
er, the separation of powers issue inherent in section
741.30(8)(a), Florida Statutes (Supp. 1994), remains viable for
offenses, such as petitioner’s, occurring between July 1, 1994,
and July 1, 1995. Accordingly, the doctrine of mootness does not

preclude us from addressing that issue in this case because our

decision will not only affect the rights of the petitioner, it will
also affect a significant number of other individuals who occupy
the same status as petitioner, thereby determining a question of
great public importance in the realm of a pressing social prob-
lem. See State v. Kinner, 398 So. 2d 1360 (Fla. 1981).

CONTEMPT POWER ANALYSIS

We begin our substantive analysis by noting that many years
ago the Florida Supreme Court made it clear that under the power
vested in the judicial branch of government by article V, section
1 of the Florida Constitution, courts of this state *‘are by the law
protected from insult and interference, for the purpose of giving
them their due weight and authority in performing their judicial
functions in the interest of orderly government.’” Ex parte Ear-
man, 85 Fla. 297, 313, 95 So. 755, 760 (1923). Thus, it conclud-
ed that under our constitutional form of government, the judicia-
ry has the **inherent power by due course of law to appropriately
punish by fine or imprisonment or otherwise, any contempt that
in law constitutes an offense against the authority and dignity of a
court or judicial officer in the performance of judicial func.
tions.”” Id. (emphasis added). The court then defined the various
species of contermnpt punishable by this ‘“‘inherent power™’ to be
“‘direct or indirect or constructive, or criminal or c¢ivil, accord-
ing to their essential nature,’’ Id. (emphasis added).

Under Earman, therefore, circuit courts established under the
provisions of article V of the Florida Constitution have inherent
constitutional authority to invoke the power of indirect criminal
contempt under appropriate circumstances. Of course, in invok-
ing this power in the modern era, courts must now strictly com-
ply with the procedural requirements of Florida Rule of Criminal
Procedure 3 840 governing the prosecution of indirect criminal
contempts,* as well as scrupulously afford the alleged contemnor
the full panoply of constitutionally mandated protections applica-
ble to criminal proceedings. See, e.g., International Union,
United Mine Workers of America v. Bagwell U.5. _, 1148,
Ct. 2552, 2556-2557, 129 L. Ed. 2d 642 (1994); Aaron v, State,
284 So, 2d 673, 677 (Fla 1973).

The supremé court subsequently observed that the power to
punish for contempt exists independently of any statutory grant
of authority as essential to the execution and maintenance of
Jjudicial authority. Ducksworth v. Boyer, 125 So. 2d 844, 845
(Fla. 1960); see also In re Hayes, 72 Fla. 558, 568, 73 So. 363,
365 (1916) (recognizing inherent power of supreme court, inde-
pendent of statutory authority, to punish for contempt of court).
The court later determined, in reliance on Earman and Ducks-
worth, that a juvenile court had the inherent authority to invoke
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its power of indirect criminal contempt to punish a juvenile for
willful disobedience of its order. R.M.P. v. Jones, 419 So. 2d
618, 620 (Fla. 1982), receded from on other grounds, A.A. v.
Rolle, 604 So. 2d 813 (Fla. 1992); see also T.D.L. v. Chinault,
570 So. 2d 1335, 1337 (Fla. 2d DCA 1990}, approved, 604 So.
2d 813 (Fla. 1992) (inherent power of court to punish for con-
tempt not extinguished because offender is a juvenile).

More important, in State ex rel. Franks v. Clark, 46 So. 2d
488 (Fla. 1950), the court made it abundantly clear that because
the legislature has statutorily conferred the general power of
contempt on the judiciary does not mean it has the corresponding
authority to later withdraw that power. As the court stated:

We take notice of [section 38.22, Florida Statutes (1949)] but
do not construe it inasmuch as we are able to uphold the order

without the benefit of the legislative act. A grant of power to a

court js tempting but the acknowledgment of it presupposes the
authority to withdraw same.

46 So. 2d at 489.* See also A.A. v. Rolle, 604 So. 2d 813, 820
(Overton, J., dissenting) (legislature without authority to elimi-
nate inherent power of contempt from constitutionally created
circuit court).

In view of this analysis, it is readily apparent that although the
legislature at one point purported to vest the circuit courts with
the power of indirect criminal contempt to enforce compliance
with a domestic violence injunction, its attempt to do so consti-
tuted mere statutory surplusage because such courts already had
the inherent constitutional authority, independent of any specific
statutory grant, to invoke this power for willful disobedience of
any of their orders. It follows, therefore, that the legislature had
no authority at a later point to withdraw the power of indirect
criminal contempt because a power the legislature cannot confer
in the first instance cannot be taken away. See State ex rel. Franks
v. Clark, 46 So. 2d 488; see also M.C. Dransficld, Annotation,
Legislative Power to Abridge, Limit, or Regulate Power of Courts
with Respect to Contempts, 121 A.L.R. 215, 216 (1939) (stating
general rule ‘‘that the legislature cannot abridge or destroy the
judicial power to punish for contempt, since a power which the
legislature does not give, it cannot take away.””). Accordingly,
the respondent’s use of section 741.30 as the sole basis for issu-
ing the injunction did not limit him to the use of the species of
contempt provided for in the statute because, as noted, the legis-
lature had no authority in the first instance to control the type of
contempt to be used in enforcing compliance with such an injunc-
tion.

We are aware, however, that early in Florida’s history the
supreme court recognized the legislature’s authority, for the
protection of personal liberty, to limit and restrict the ‘‘omnipo-
tent”’ common law powers of the courts in terms of the punish-
ment to be imposed for the class of contempts described as puni-
tive in character. Ex parre Edwards, 11 Fla, 174, 186 (1867).% In
continuing recognition of this concept, the court, relying on
Edwards, recently held that “‘the sanctions to be used by the
courts in punishing contempt may properly be limited by stat-
ute.”” A.A. v. Rolle, 604 So. 2d 813, 815 (Fla. 1992) (emphasis
in original). In reaching this conclusion, however, it carefully
pointed out that the issue to be decided was not the inherent pow-
er of a court to adjudicate for contempt, but how and to what
extent the legislature intended the contempt to be punished,
Thus, the court continued to adhere to the fundamental proposi-
tion that courts have inherent power to make a finding of con-
tempt. Id.6

We construe Edwards and Rolle to mean that the legislature
has the authority to prescribe the punishment a court may impose
after it exercises its inherent power of contempt. We do not
construe them to hold, however, that it has the authority to bar
the use of the contempt power altogether. We perceive, in that
regard, a substantive difference between the legislature’s au-
thority to determine the sanctions to be imposed for contempt and
a circuit court’s inherent constitutional power to determine the
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species of contempt it chooses to use to enforce its orders and
vindicate its authority. We conclude, therefore, that the legisla-
ture's authority to restrict the sanctions which courts may impose
after a finding of contempt does not give it the concomitant au-

. thority to completely eliminate the power jiself. See State ex rel.

Franks v. Clark, 46 So.2d 488.

We note that Florida is not alone in espousing this fundamen-
tal doctrine. Other states with constitutionally created courts also
recognize this concept, See, e.g., State ex rel. Oregon Stare Bar
v. Lenske, 243 Or, 477, 495, 407 P. 2d 250, 256 (Or. 1965) (and
cases and authorities cited) (holding that “‘the power of a consti-
tutionally established court to punish for contempt may be regu-
lated within reasonable bounds by the legislature but not to the
extent that the court’s power is substantially impaired or de-
stroyed.”"), cert. denied, 364 U.S. 943, 86 S, Ct. 1460, 16 L.
Ed. 2d 541 (1966) (emphasis added). Significantly, even in the
federal system, where the inferior courts are established by
Congress,’ the United States Supreme Court recently reaffirmed
that *‘while the exercise of the contempt power is subject to
reasonable regulation, ‘the attributes which inhere in that power
and are inseparable from it can neither be abrogated nor rendered
practically inoperative.’ '’ Young v. United States ex rel. Vuition
Fils 5.A., 481 U.S. 787, 799, 107 S. Ct. 2124, 2133, 95 L. Ed.
2d 740 (1987) (quoting Michaelson v. United States, 266 U.S.
42, 66,45 S, Ct. 18, 20, 69 L. Ed. 162 (1924)) (emphasis add-
ed). .

Finally, the fact that the legislature has created criminal sanc-
tions for specifically-defined violations of a domestic injunction
does not deprive a circuit court of its inherent power to punish
these same viclations by indirect criminal contempt. We find
support for this conclusion in Baumgartner v. Joughin, 105 Fla.
335, 341, 141 So. 185, rehearing denied, 107 Fla. 858, 143 So.
436 (1931), in which the facts clearly demonstrate that the defen-
dant was found in indirect criminal contempt for jury tampering
and sentenced to a term of imprisonment. In denying the petition
for writ of habeas corpus, the court stated:

The fact, also, that jury tampering is by statute (Comp. Gen.

Laws 1927 § 7483) made an indictable offense, for which the

accused may be prosecuted criminally, does not deprive the court

of its inherent power to punish the guilty party for contempt.

105 Fla. at 341, 141 So. at 188 (emphasis added). We recognize,
however, that given the judicial evolution in the law since Baum-
gariner, the Double Jeopardy Clause may now prohibit the impo-
sition of dual punishments in such a factual setting. See United
States v. Dixon, __U.S. _, 113 8. Ct. 2849, 125 L. Ed. 2d 556
(1993).

SEPARATION QF POWERS ANALYSIS

Against this backdrop, we note the fundamental proposition
espoused in this state that *‘ ‘the courts have authority to do
things that are absolutely essential to the performance of their
judicial functions[.)’ ** Makemson v. Martin County, 491 So. 2d
1109, 1113 (Fla. 1986), cert. denied, 479 U.S. 1043, 107 S. Ct.
908, 93 L. Ed. 2d 857 (1987) (quoting Rose v. Palm Beach Coun-
ty, 361 So. 2d 135, 137 (Fla. 1978)). An essential coroilary fo the
preservation of this judicial authority is the principle that **[a]lny
legislation that hampers judicial action or interferes with the
discharge of judicial functions is ynconstitutional.”” Simmons v.
State, 160 Fla, 626, 628,36 So. 2d 207, 208 (Fla. 1948) (quoting
11 Am. Jur. 908). These precepts have their genesis in the doc-
trine of the separation of powers, which has as its goal the preser-
vation of the inherent powers of the three branches of govern-
ment and the prevention of one branch from infringing on the
powers of the others to the detriment of our system of constitu-
tional rule. Daniels v. State Rd. Dep't, 170 So. 2d 846 (Fla.
1964).

The citizens of this state have expressly codified this doctrine
in article I1, section 3 of the Florida Constitution, thereby adopt-
ing one of the doctrine’s fundamental prohibitions that ‘‘no
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branch may encroach upon the powers of another.”” Chiles v.
Children A, B, C, D, E, and F, 589 So. 2d 260, 264 (Fla. 1991),
To achieve this constitutional goal of separation of governmental
p , the courts of this state are charged with diligently safe-
g g the powers vested in one branch from encroachment by
another. Pepper v. Pepper, 66 So. 2d 280 (Fla. 1953). "

Given our analysis of the law of contempt in conjunction with
this constitutional framework, we conclude that the legislature’s
attempt by the use of the word *‘shall’’ in section 741.30(8)(a), to
limit the judiciary’s authority to civil contempt proceedings for
the enforcement of domestic violence injunctions contravenes
article 11, section 3 of the Florida Constitution. Such a restric-
tion, if given mandatory effect, would constitute an unconstitu-
tional infringement on a court’s inherent power, historically
rooted in our constitution, to carry out the judicial function of
punishing by indirect criminal contempt an individual who has
intentionally violated an order of the court. See Bowen v. Bowen,
471 So. 2d 1274 (Fla. 1985); see also Fernandez v. Kellner, 55
So. 2d 793 (Fla. 1951) (court’s power and authority to punish by
contempt a willful violation of an injunction cannot be ques-
tioned), appeal dismissed, 344 U.S. 802, 73 S. Ct. 40,97 L. Ed.
925 (1952).

CONSTITUTIONAL ANALYSIS OF SECTION 741.30(8)(a

FLORIDA STATUTES (SUPP. 1994)

We are mindful, however, of the basic principles of statutory
analysis that we are to presume that the legislature intended to
enact a constitutionally valid law and that we have a duty to inter-
pret a statute so that it withstands constitutional scrutiny. E.g.,
State v. Deese, 495 So. 2d 286 (Fla. 2d DCA 1986). At first
blush, such a task seems insurmountable because the legislature
has manifested a clear intent within the context of the revised
statutory scheme to ascribe a mandatory connotation to the use of
t ord ‘‘shall”’ in section 740.30(8)(a). See, e.g., S.R. v.

346 So. 2d 1018 (Fla. 1977). Thus, although we recognize
our duty to give effect to the legislature’s intent, nevertheless, to
uphold the constitutionality of the statute, we must look to the
rule of law that when the legislature uses the word ‘‘shall”’ in
prescribing the action of a court in a field of operation where the
legislature has no authority to act, the word is to be interpreted as
permissive or directory, rather than mandatory. Rich v. Ryals,
212 So. 2d 641 (Fla. 1968); Simmons, 160 Fla. 626, 36 So. 2d
207.

In reliance on this principle, we conclude that the legislature’s
use of the word “*shall’” in section 741.30(8)(a), Florida Statutes
(Supp. 1994), must be interpreted to mean ‘“‘may’’ and, as such,
is merely directory. See State ex rel. Harrington v. Genung, 300
So. 2d 271 (Fla. 2d DCA 1974). Given this interpretation, we
specifically hold that a circuit court has the inherent authority, if
it so chooses in its discretion, to enforce compliance with a do-
mestic violence injunction issued pursuant to section 741.30,
Florida Statutes (Supp. 1994), by means of an indirect criminal
contempt proceeding. We further hold that the fact the alleged
violation of the injunction may also constitute a criminal offense
under section 741.31, Florida Statutes (Supp. 1994), does not
preclude the use of the power of indirect criminal contempt. In
making this determination, however, the court must be mindful
of the implications of the Double Jeopardy Clause. See, e.g.,
Hernandez v. State, 624 So. 2d 782 (Fla. 2d DCA 1993).

CONCLUDING COMMENTS AND
CERTIFIED QUESTIONS

Like the supreme court, we too ‘‘recognize the extreme im-
ch of having domestic violence issues addressed in an

itious, efficient, and deliberative manner[] [and] . . . do

want these important issues to become bogged down in an
administrative morass[,]’* which may be occurring as a conse-
quence of the 1994 statutory revisions, In re Report of Comm’n
on Family Courts, 646 So. 2d at 182. Accordingly, because our
decision has statewide significance in an area involving how to

best address one of the most serious problems confronting our
society—violence within the domestic context—we certify the
following questions of great public importance:
IS THE WORD “SHALL” AS USED IN SECTION
741.30(8)(a), FLORIDA STATUTES (SUPP, 1994), TO BE

INTERPRETED AS MANDATORY RATHER THAN AS -

PERMISSIVE OR DIRECTORY?

IF INTERPRETED AS MANDATORY, IS SECTION
741.30(8)(a), FLORIDA STATUTES (SUPP. 1994), AN UN-
CONSTITUTIONAL ENCROACHMENT ON THE CON-
TEMPT POWER OF THE JUDICIARY IN VIOLATION OF
ARTICLE II, SECTION 3 OF THE FLORIDA CONSTITU-
TION?

Petition denied. Questions certified. (FULMER, J., Concurs
specially with opinion. ALTENBERND, A.C.J., Dissents with
opinion.)

(FULMER, Judge, Concurring specially.) Although I find the
reasoning and weight of authority set forth in the dissent persua-
sive, I concur with Judge Lazzara because I believe the statute
that we are examining reached too far and imposed an impermis-
sible restriction on the inherent power of the court.

If all violations of domestic violence injunctions were crimi-
nal offenses, 1 would be inclined to concur with Judge Alten-
bernd because I agree that the legislature is not barred by the
separation of powers doctrine from substituting one sanction
available to punish conduct falling within the definition of indi-
rect criminal contempt for another. I would also be inclined to
agree that the courts should defer to the legislative scheme creat-
ed by chapter 94-134, Laws of Florida, for dealing with domestic
violence. After all, the legislature created this specialized injunc-
tive relief in response to the growing problem of domestic vio-
lence in our communities. It is only because of the legislature’s
response to the pleas for help that the courts have become active
in addressing the needs of victims and families involved in abu-
sive relationships. Both branches of government are now work-
ing together to solve this societal problem. Nevertheless, even
though I agree that the legislative branch is best equipped to
debate and decide public policy issues, I believe the question we
are addressing is one of separation of powers, not one of public
policy.

1 a};n sure that the legislature did not intend to create a separa-
tion of powers question when it amended the statutes relating to
domestic violence during the 1994 session. The declaration of
intent language set forth in section 741.2901(2), Florida Statutes
(Supp. 1994), makes it clear that the focus of the amendment
was, understandably, on threats and acts of violence. However,
the provision that *‘indirect criminal contempt may no longer be
used to enforce compliance with injunctions for protection
against domestic violence'’ applies not only to violations that
would now be deemed misdemeanor offenses, but also to non-
criminal violations as well. This legislative intent is implemented
in section 741.30(8)(a), Florida Statutes (Supp. 1994), which
provides in part that *‘[tlhe court shall enforce, through a civil
contempt proceeding, a violation of an injunction for protection
which is not a criminal violation under s. 741.31.”" Herein lies
the separation of powers problem that most concerns me.

Domestic violence injunctions are typically orders that both
command certain acts (e.g., leave the residence; pay child sup-
port; attend counseling) as well as forbid others (e.g., have no
contact of any kind with the petitioner; do not go on or near the
residence or place of employment of the petitioner). Civil con-
tempt may only be used to coerce compliance with a specific
directive in a court order. It may not be used to punish past viola-
tions. See Bagwell, 114 S. Ct. 255. Thus, the only violations of
domestic violence injunctions that may be addressed by the use of
civil contempt are those where a required act has not been per-
formed, such as a failure to participate in court-ordered counsel-

ing.
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Even in those cases where civil contempt could be lawfully
used, it would rarely provide realistic sanctions. I suspect that
few judges would incarcerate a party in order to coerce atten-
dance at counseling if the incarceration would cause a loss of

-employment that would then result in the termination of child

support payments. A civil contempt fine would be useful only if it
really coerced compliance. Based on my experience as a trial
judge, I do not believe the imposition of a daily fine would even
be available in many cases to coerce compliance because most of
the parties who appear in court for enforcement proceedings have
a limited ability to pay such a fine and purge themselves of the
contempt. Of course, if they do not have the present ability to pay
the fine imposed, the fine becomes punitive and unlawful, Bowen
v. Bowen, 471 So. 2d 1274 (Fla. 1985). Even in those cases
where financial ability is not a factor, the use of coercive fines
would require the implementation of yet another enforcement
program that would severely impact the already burgconing
caseloads of the judiciary,

Finally, and perhaps more important, the most common viola-
tions of domestic violence injunctions are those where prohibited
acts are committed and not those where a compelled act has not
been performed. Civil contempt is not available to sanction such
violations. A general prohibition against future acts (e.g., have
no contact of any kind) does not lend itself to enforcement
through civil contempt since no single act, or the cessation of a
single act, can demonstrate compliance and thereby operate as
the purge that is required in all civil contempt coercive sanctions.
See Bagwell, 114 S. Ct. 2552.

Thus, as a result of the 1994 amendments, no sanction is
available to punish the offender who violates a domestic violence
injunction by committing a prohibited non-criminal act. In the
circuit court, I found that this type of viclation was a large and
significant class of cases. For example, I saw many partners in
abusive relationships who were terrified or tormented by receiv-
ing a greeting card or letter in the mail that would otherwise
appear harmless or even loving. Even though such communica-
tion may be prohibited as part of a domestic violence injunction,
an intentional violation of this provision does not constitute a
criminal offense under the 1994 statute. Therefore, no criminal
prosecution is available and civil contempt offers no sanction to
punish this past wrongdoing. By removing the criminal contempt
sanction, the legislature eliminated the only means of punishing
these violations which often signal the continuation or escalation
of abusive behavior. Eliminating the ability of the court to punish
such non-criminal violations with criminal contempt sanctions
not only impinges upon the inherent power of the court, but also
actually undermines the protective purpose of the legislation.
This supposedly unintended result may be part of the reason that
the legislature again amended the statute in 1995 to restore the
court’s use of criminal contempt as an available sanction against
violations of domestic violence injunctions. The recent amend-
ments also add the very types of previously non-criminal acts that
are so often the basis of the violations to the list of acts that are
now deemed a misdemeanor.?

1 do appreciate the fact that at common law the contempt
powers were much more narrow than the contempt powers exer-
cised in the courts of modern America. And, I am tempted by
Judge Altenbernd’s suggestion that we should be most cautious
about invoking our inherent powers to safeguard a contempt
power that is not expressly recognized in our constitution and that
did not exist at common law, Nevertheless, because the indirect
criminal contempt power of our circuit courts does not derive
from the legislature, it may not be totally removed by the legisla-
ture. Michaelson v. United States ex rel. Chicago, St. Paul,
Minneapolis & Omaha Ry., 266 U.S. 42,45 8. Ct. 18, 69 L. Ed.
162 (1924); Ex parte Earman, 85 Fla. 297, 95 So. 755 (1923).
Unlike the legisiation involved in Rolle, the 1994 amendments do
not just prescribe ‘‘how and to what extent the courts may punish
criminal conduct, including contempt.’” Id. at 815, Rather, they
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purport to remove the authority of the court to use indirect crimi-
nal contcmpt to punish any violation of a domestic violation
injunction. Therefore, I concur with Judge Lazzara because 1
believe the legislature is without authority to eliminate the inher-
ent power of indirect criminal contempt which our constitutional-
ly created circuit courts possess.

(ALTENBERND, Acting Chief Judge, Dissenting.) The major-
ity opinion is well researched and persuasively presented.® Nev-
ertheless, I would grant this petition and issue a writ of prohibi-
tion. Domestic violence in our homes and on the streets of our
communities is a serious social problem, but it is one within the
overlapping constitutional domain of the legislature and the
judiciary. Indirect criminal contempt is not an express constitu-
tional power granted to the judiciary, but rather an implied pow-
er. As aresult, the courts must honor this unambiguous statute
unless the legislature’s action unquestionably deprives the courts
of a contempt power essential to the existence of the judicial
branch or to the orderly administration of justice. I agree that the
legislature used poor judgment when it revised the enforcement
procedures for this statutory injunction. Poor judgment is not
unconstitutional. During this one-year experiment, the legisla-
ture’s enforcement mechanism for misconduct outside the court-
room did not deprive the courts of any essential power. See In re
Robinson, 23 §.E. 453 (N.C. 1895) (upholding statutory limita-
tions on indirect contempt because such power was not *‘abso-
lutely essential’’ to the judiciary).

1. ACLEAR INTRUSION INTO AN ESSENTIAL JUDICIAL
POWER MUST EXIST BEFORE A COURT INVOKES
SEPARATION OF POWERS AS A SWORD AGAINST
THE LEGISLATURE IN A DOMAIN SHARED BY BOTH
A clear violation of the constitutional provisions dividing the
powers of government into departments should be checked and
remedied; but where a reasonable doubt exists as to the constitu-
tionality of a statute conferring power, authority, and duties upon
officers, the legislative will should be enforced by the courts to
secure orderly government and in deference to the Legislature,
whose action is presumed to be within its powers, and whose
lawmaking discretion within its powers is not reviewable by the
courts,

State v, Atlantic Coast Line R.R., 56 Fla. 617,47 So. 969 (1908).
See also State v. Johnson, 345 So. 2d 1069 (Fla. 1977); 16 Am.
Jur, 2d Constitutional Law §§ 297-299 (1979).

In this case, the legislature did not confer added power to the
circuit court, but rather conferred additional power to the county
court and limited a power of the circuit court. Even in this con-
text, we should defer to the will of the legislature unless this
allocation of power violates separation of powers beyond a rea-
sonable doubt.

Separation of powers is not a doctrine comparable to res judi-
cata, respondeat superior, or other well-established rules used to
determine the outcome of a lawsuit. It is a political doctrine
applicable to all three branches of government.

At the bottom of our problem lies the doctrine of the separa-
tion of powers. That doctrine embodies cautions against tyranny
in government through undue concentration of power. The envi-
ronment of the Constitution, the debates at Philadelphia, the
writings in support of the adoption of the Constitution, unite in
proof that the true meaning which lies behind “‘the separation of
powers”” is fear of the absorption of one of the three branches of
government by another. As a principle of statesmanship the
practical demands of government preclude its doctrinaire appli-
cation. The latitude with which the doctrine must be observed in
a work-a-day world was steadily insisted upon by those shrewd
men of the world who framed the Constitution and by the states-
man who became the great Chief Justice.

In a word, we are dealing with what Sir Henry Maine, fol-
lowing Madison, calls a ‘‘political doctrine,’’ and not a technical




20 Fla. L. Weekly D2024

DISTRICT COURTS OF APPEAL

rule of law. Nor has it been treated by the Supreme Court as a

technical legal doctrine. From the beginning that Court has

refused to draw abstract, analytical lines of separation and has
ognized necessary areas of interaction.

rankfurter & James M. Landis, Power of Congress Over
“"Procedure " in ' Criminal Contemptsin ~*‘Inferior* - Federal

Courts—A Study in Separation of Powers, 37 Harv. L. Rev.

1010, 1012-14 (1924).

Although Justice Frankfurter was discussing separation of
powers under the United States Constitution, I see no reason to
conclude that the Floridians who expressly included separation of
powers within our state constitution were less shrewd or less
practical. This constitutional clause serves the major political
purpose of deterring undue concentration of power in any one
branch of government.'® As discussed by Professor Tribe, the
objective is to balance the ‘‘independence and integrity of one
branch’’ against *‘the interdependence without which indepen-
dence can become domination.”’ Laurence H. Tribe, American
Constitutional Law § 2-2 (2d ed. 1988).

Most of the Florida precedent discussing separation of powers
concerns the allocation of power between the legislative and
executive branches of government. When the judiciary arbitrates
such a separation of powers dispute, it performs its usual task of
constitutional judicial review. By contrast, when the judiciary
invokes the separation of powers doctrine to declare that the
legislative or execuiive branch is powerless to alter a judicial
function, it performs the same review—but with a vested interest.
This conflict of interest may be unavoidable, but it should compel
courts to proceed with great caution and conservatism. In this
political context, if there is any reasonable doubt concerning the
constitutionality of legislation that curbs judicial power, then
judges should defer to the wisdom of the elected representatives.
If the judiciary can honor the policy of the legislature with no

tial harm to its existence or operation, then it should not
ide the duly enacted policy or change a clear legislative

*‘shall’’ into ajudicial ‘‘may."”’

II. THE PUNISHMENT FOR VIOLATIONS OF THESE
STATUTORY INJUNCTIONS IS AN OVERLAPPING
CONSTITUTIONAL DOMAIN
The prevention and deterrence of domestic violence in places

other than the courtroom are not matters exclusively within the

powers of either the judicial or legislative branch of government.

The overlap of power in this case has several dimensions.,

First, the legislature created the injunction for protection
against domestic violence because the existing judicial injunctive
remedies were too slow and cumbersome to combat this social
problem, The courts may have alternative nonstatutory theories
upon which an injunction could be entered in some of these cases,
allowing for enforcement through indirect criminal contempt.
But if the court’s order relies upon a statutory basis for an injune-
tion, I see no constitutional reason why the court cannot limit its
penalties to those mandated by statute.

Second, the legislature obviously has constitutional authority
1o enact statutes defining criminal offenses. The restrictions in
chapter 94-134 prevent problems of double jeopardy. See Dixon,
113 S. Ct. 2849, 125 L. Ed. 2d 556; Fierro v. State, 653 So. 24
447 (Fla. 1st DCA 1995); State v. Miranda, 644 So. 2d 342 (Fla.
2d DCA 1994); Richardson v. Lewis, 639 So. 2d 1098 (Fla. 2d
DCA 1994): Hernandez, 624 So. 2d 782. The 1994 amendments
established first-degree misdemeanors to punish a broad spec-
trum of acts that violate the statutory injunction.! There is a
legitimate concern that a circuit court judge who exercises in-

irect criminal conterpt authority could bar a county court judge
“\ subsequently punishing the misdemeanor. The legislature

decided that a person whose conduct is a serious violation of a
domestic violence injunction should have a criminal record. Such
aconviction would clearly establish a *‘prior record’’ on any sub-
sequent guidelines scoresheet. These decisions fall within the

legislative domain. If its penalty structure is not perfect or should
include more crimes, we should trust the legislature to change it.
Third, the judicial concept of indirect criminal contempt
overlaps with legislative and executive functions. Indirect crimi-
nal contempt allows a judge considerable flexibility in deciding

the-elements of an offense against a victim for acts occurring, .,

outside the presence of the judge. The judge also determines who
should be prosecuted, and then tries, convicts, and punishes. I do
not suggest that this combination of legislative, executive, and
judicial functions is prohibited by article II, section 3, of the
Florida Constitution. See Johnson, 345 So. 2d 1069. Neverthe-
less, if separation of powers is intended to discourage a concen-
tration of power in one branch, this political doctrine should
discourage the avoidable use of indirect criminal contempt when
the legislature provides alternative criminal and civil remedies.
See Edward M., Dangel, Contempt, § 42A (1939).

III. IN A SEPARATION OF POWERS ANALYSIS, “IN-
HERENT POWERS’* MUST BE LIMITED TO ESSEN-
TIAL POWERS '

Article V of the Florida Constitution expressly creates many
judicial functions the legislature cannot limit or regulate. For
example, the legislature cannot assume the power given to the
supreme court in article V, section 2, to adopt rules of practice
and procedure. See Haven Fed. Sav. & Loan Ass’'nv. Kirian, 579
So. 2d 730 (Fla. 1991). Likewise, the power to discipline law-
yers that was deemed an inherent contempt power in State ex rel.
Oregon State Barv. Lenske, 407 P.2d 250, is an express power in
article V, section 15, of the Florida Constitution.

No constitutional provision expressly gives circuit courts the
power of indirect criminal contempt. As aresult, we are forced in
this case to delve into the judiciary’s *‘inherent powers.”” With a
smile, one might suggest that these are the powers that we judges
would have included in the constitution if it had been our job to
write it. Because it was not our job, we should tread even more
cautiously when invoking the separation of powers doctrine to
exclude an inherent power from legislative regulation in an over-
lapping domain, -~ = - :

The phrase *‘inherent power’’ or *‘inherent judicial power”
seems to have at least two distinct definitions for use in two dif-
ferent applications. There are times when courts need to exercise
power but can find no express authority in the statutes or consti-
tution. In these circumstances, courts invoke an inherent power
“‘reasonably necessary for the administration of justice.”” See,
e.g., State ex rel. Gentry v. Becker, 174 §.W.2d 181, 183 (Mo.
1943). The supreme court drew upon this definition of ‘‘inherent
power’’ to establish the integrated bar. Petition of Florida Siate
Bar Ass’n, 40 So. 2d 902 (Fla. 1949); see also State, Dep't of
Health & Rehab. Servs. v. Hollis, 439 So. 2d 947 (Fla. 1st DCA
1983). I fully agree that courts have certain inherent powers that
arise from their very existence as constitutional institutions.

The fact that courts have *‘reasonably necessary’’ powers im-
plied in the constitution does not automatically forbid the leg-
islature from regulating or limiting those implicit powers. See
e.g., State ex rel. Robeson v. Oregon State Bar, 632 P.2d 1255
(Or. 1981). A Florida court has the *‘reasonably necessary’’ in-
herent power to sanction for disobedience of its orders, but “*it is
beyond question that the legislature has the power to determine
how and to what extent the courts may punish criminal conduct,
including contempt.’’ A.A. v. Rolle, 604 So. 2d at 815.

Thus, the issue in this case is not resolved by the ‘‘reasonably
necessary’’ définition of “‘inherent power.”’ Instead, it involves
a more restrictive definition. There are cases that define *‘inher-
ent powers’’ to include powers that are *‘essential’’ to the court’s
existence or to the due administration of justice. In re Robinson,
23 S.E, 453 (N.C. 1895); Ex parte Wetzel, 8 So. 2d 824 (Ala.
1942); 21 C.J.8. Courts § 31 (1990). This is the scope of the
judiciary’s ‘‘inherent powers’” that should be employed when
evaluating the checks and balances between the legislature and
the courts. The judiciary should rarely, if ever, find a need to
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shield its inherent powers from duly enacted legislation unless
the legislation threatens to undermine the existence of the court
or its due administration of justice. I am not convinced that the

majority opinion has employed this narrower definition of inher-
ent powers,

IV. ALTHOUGH INDIRECT CRIMINAL CONTEMPTIS'A -

REASONABLY NECESSARY POWER OF THE
COURTS, ITISNOT AN ESSENTIAL POWER IN THIS
CONTEXT

The majority opinion admits that the legislature can define a
penalty for contempt, but apparently rules that the legislature
cannot eliminate the court’s ability to impose any type of con-
tempt under any circumstance. I am inclined to agree that the
legislature cannot eliminate the court’s power to find a direct
contempt. I am not convinced that the legislature is powerless to
limit findings of indirect contempt, at least in the context of
domestic violence injunctions. Indirect criminal contempt is not
an essential judicial power in this context for at least three rea-
sons.

First, indirect criminal contempt is sufficiently similar to
typical criminal law that the legislature should have the consti-
tutional power to substitute criminal offenses for indirect crim-
inal contempt to address specific problems. Conduct outside the
courtroom is typically regulated by criminal statutes enacted by
the legislature. Only rarely is such conduct a challenge to the
authority and dignity of the court. As a result, it is easier for a
permissible constitutional overlap of the two branches to occur in
the context of an indirect contempt than with direct contempt, In
North Carolina, for example, an enactment in 1871 that elimi-
nated certain judicial power over contempt was approved in cases
of indirect or constructive contempt, but not approved in cases of
direct contempt. See In re Robinson, 23 S.E. 453; Ex parte
Schenck, 65 N.C. 353 (1871) (quoted in Ex parte McCown, 51
S.E. 957 (N.C. 1905)).

Second, a violation of this statutory injunction is more in the
nature of traditional indirect civil contempt than indirect criminal
contempt, “‘Indirect’” contempt is ‘‘an act done, not in the pres-
ence of a court or of a judge acting judicially, but at a distance
under circumstances that reasonably tend to degrade the court or
the judge as a judicial officer, or to obstruct, interrupt, prevent,
or embarrass the administration of justice by the court or judge.”’
Ex parte Earman, 95 So. at 760. “*Civil’’ contempt “‘consists in
failing to do something ordered to be done by a court or judge ina
civil case for the benefit of the opposing party therein.”’ Id. This
is in contrast to ‘‘criminal’’ contempt, which is ‘‘conduct that is
directed against the authority and dignity of a court or of a judge
acting judicially, as in unlawfully assailing or discrediting the
authority or dignity of the court or judge or in doing a duly for-
bidden act.”” Id.

There is no question that these statutory injunctions normally
result in ‘*indirect’’ violations. While it can be argued that an act
of domestic violence is directed against the authority and dignity
of the court, such act is normally directed against the opposing
party for whose benefit the injunction has been entered by a judge
in a civil proceeding. The judge receives, at most, a glancing
blow in these domestic battles. The legislature should be autho-
rized to treat such violations as matters of civil contempt because
these violations best fit within that legal category.

Third, the legislature has not eliminated all penalties for viola-
tions of these statutory orders. Concerning criminal penalties,
the legislature has merely determined that these cases should be
filed and litigated in a county criminal court and not in a circuit
civil court. Indeed, it may be possible for the circuit judge simply
to act as a county judge. See, e.g., Bollinger v. Honorable
Geoffrey D. Cohen, 656 So. 2d 205 (Fla. 4th DCA), review
dismissed, No. 85,902 (Fla. July 18, 1995). The court’s exis-
tence and its due administration of justice are not threatened by a
statute that simply moves the proceeding to a different room in
the courthouse,

i R e £

Morcover, the statute does not prevent the use of indirect
criminal contempt for orders entered in addition to or subsequent
to the statutory injunction. It does not deprive the court of direct
criminal contempt for misconduct in the presence of the judge. It
applies to only one specific order that is designed to accomplish a

- particular legislative geal.. - = - .

The legislature did not deprive the courts of civil contempt
remedies. The power to impose compensatory fines should not
be underestimated. Equally important, civil coercive fines, as-
sessed for every day of noncompliance, are still available to
compel actions required by the statutory injunction. See Habie v.
Habie, 654 So. 2d 1293 (Fla. 4th DCA 1995)." Admittedly, it is
more difficult to use jail as a sanction in civil contempt, particu-
larly for some aspects of these inliunctions, but the sanction can
still be used in appropriate cases.' It is difficuit for me to accept
that when the legislature created new criminal offenses in county
court and preserved a significant civil penalty for use by the
circuit court, it deprived the courts of a constitutionally essential
power.

1 recognize that the supreme court in Ducksworth described
punishment for contempt as an inherent judicial power. It did so
in a case of civil contempt. If the legislature can constitutionally
eliminate incarceration for juveniles who commit direct con-
tempt of court, I find it hard to explain how the legislature vio-
lates separation of powers by proscribing incarceration for adults
who commit indirect contempt in this context. See A.A. v. Rolle,
604 So. 2d 813.

V. THE CONFUSION CREATED BY NONREFUNDA-

BLE CIVIL FINES .

At the same time that the legislature restricted the circuit
court’s contempt penalties, it created nonrefundable civil mone-
tary assessments. The relevant portion of chapter 94-134, Laws
of Florida, states:

(8)HM(a) The court shall enforce, through g civil erindireet
eriminal contempt proceeding, a violation of an jpjunction for
protection which is not a criminal violation under s. 741.31. The
court may enforce the respondent’s compliance with the injune-
tion by imposing a monetary assessment. The clerk of the court
shall colleet and receive such assessments. On a monthly basis,
the clerk shall transfer the moneys collected pursuant to this
paragraph to the State Treasury for deposit in the Displaced
Homemaker Trust Fund established in s, 410.30 p;ee.eedmg-s

...... -
T
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The legislature passed this provision based on Johnson v.
Bednar, 573 So. 2d 822 (Fla. 1991), which expressly permits
such coercive assessments in civil contempt, If Bednar is correct,
then Judge Fulmer’s legitimate concerns for the effective en-
forcement of these injunctions should not be a major factor in this
discussion,

The United States Supreme Court’s decision in Bagwell may
have implicitly overruled the portion of Bednar that authorizes
these nonrefundable monetary assessments. See Marc Rohr,
Revisiting Florida's Law of Civil Contempt, Fla. B. J., May
1995, at 22, This court must follow Bednar until the Florida
Supreme Court determines its viability after Bagwell. If the
supreme court recedes from Bednar, then at least a portion of the
above-quoted 1994 amendment would probably be unconstitu-
tional because it includes a nonrefundable civil fine. If it declares
the entire subsection of the statute unconstitutional for this rea-
son, then presumably the law would return to the pre-amendment
condition and circuit courts would have indirect criminal con-
tempt power. See Henderson v. Antonacci, 62 So. 2d 5 (Fla.
1952). Thus, despite the extensive discussion of separation of
powers both in the majority opinion and in this dissent, the su-
preme court may have the option to avoid the separation of
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powers issue and reinstate indirect criminal contempt for a much
simpler reason.

.ausc the basis of the motion for contempt in this case was an incident
0 Png after July 1, 1994, the revised statutory scheme applies to the pro-
ceeding pending before the respondent. o

2Such legislative action seems curiously ironic in light of the expressed
intent to treat domestic violence as an affront to public law. Traditionally, one
of the well-recognized purposes of criminal contempt proceedings is **to punish
conduct offensive to the public in violation of a court order.”” Adirim v. City of
Miami, 348 So, 2d 1226, 1227 (Fla. 3d DCA 1977) (emphasis added).

3See, e.g., Giles v. Renew, 639 So. 2d 701 (Fla. 2d DCA 1994) (failure to
comply with rule 3.840 fundamental error),

“It is obvious from the facts of Clark that the petitioner Franks was adjudged
in indirect criminal contempt for jury tampering and sentenced to a term of
incarceration without a purge provision.

*Edwards was found in contempt for violating a temporary restraining order
and incarcerated, subject to a purge provision. He sought a writ of habeas cor-
pus, contending that his length of imprisonment had exceeded the thirty day
incarcerative sanction then prescribed by the legislature for contempt.

*As previously noted, Rolle receded from R.M.P. v, Jones, 419 So. 2d 618,
but only *‘to the extent that it may suggest conflict with the established principle
that the legislature is responsible for determining the punishment for crimes.””
604 So, 2d at 815, n.7.

"U.S. Const.art], §8,¢l. 9;art. 111, § 1.

*Section 741.31(d4)(e), Florida Statutes (1995), now provides that a person
who violates a domestic violence injunction by “*[tJelephoning, contacting, or
otherwise communicating with the petitioner directly or indirectly, unless the
injunction specifically allows indirect contact through a third party™ is guilty of
a misdemeanor of the first degree. -

*I concur in the certified questions. Although this statute had a short dura-
tion, the majority’s opinion will allow citizens throughout Florida to be prose-
cuted for indirect eriminal contempt despite a statute expressly forbidding such
prosecutions. As explained in the last section of this dissent, the supreme court
also needs to clarify whether Florida courts are permitted to impose nonrefund-
able monetary assessments in civil contempt proceedings.

98ee also 16 Am. Jur. 2d Constitutional Law § 296 (1979); John E. Nowak,
etal., Constitutional Law 135-37 (2d ed. 1983).

m 741,31 Violation of an injunction for protection against domestic
. violence.—A person who willfully violates an injunction for protection

against domestic violence, issued pursuant 1o s. 741.30, by:

(1) Refusing to vacate the dwelling that the parties share;

(2) Returning to the dwelling or the property that the parties share;

(3) Committing an act of domestic violence against the petitioner; or

(4) Committing any other violation of the injunction through an inten-
tional unlawful threat, word, or act to do violence to the petitioner,
coupled with an apparent ability to do so, and through doing some act
that creates a well-founded fear that such violence is imminent is guilty
of a misdemeanor of the first degree, punishable as provided in
5. 775.082 or s, 775.083.

For example, a spouse who refused to participate in treatment could be
fined $100 every day until he or she actually participated.

BA trial judge may be able to jail a spouse who refused to participate in
treatment until the spouse was willing to comply. Likewise, a spouse with abili-
ty to pay temporary support, who refused to pay, could be jailed until he or she
complied with the support provision of the injunction.

* * *

Contempt—Guardianship--Trial court could not hold guardian
in civil contempt for refusing to comply with court order requir-
ing timely filing of proper accounting or for violating a restrain-
ing order prohibiting contact with ward on basis of a contempt
motion filed by ward pursuant to rule 1.380, which deals only
with discovery violations—Even if contempt finding had been
based on guardian’s act of terminating deposition, trial court
could have achieved rule’s objective of obtaining compliance
with discovery rules by granting some or all of the relief request-
ed in ward’s motion without sentencing guardian to serve time in
jail with no purge provision—Trial court could not sua sponte
hold guardian in indirect criminal contempt without following
procedural safeguards—Guardianship fees—Error to refuse to
award fees to guardian where evidence presented to court estab-

d right to at least some fee for services provided to ward—

rdian’s services in establishing guardianship for ward, who
happened to be guardian’s daughter, filing annual accountings,
successfully thwarting an attempt to terminate the guardianship,
and performing other services that were beyond the normal
duties a mother would perform for a daughter were compensable

IN RE: THE GUARDIANSHIP OF JENNIFER ANN NEHER. SHARON
LYNN NEHER, Appellant/Cross-Appelles, v. JENNIFER ANN NEHER,
Appellee/Cross-Appellant. 2nd District. Case No. 94-01707. Opinion filed
September 1, 1995. Appeal from the Circuit Court for Collier County; William
L. Blackwell, Judge, Counsel: Richard A. Kupfer of Richard A. Kupfer, P.A.,

.. West Palm Beach, and Charles P, Erickson of Paulich, O'Hara & Slack, P.A.,
Naples, for Appellant/Cross-Appellee. Cathy ‘S. Reiman and Willighy J."Haz"

zard of Cummings & Lockwood, Naples, for Appellee/Cross-Appellant.

(SCHOONOVER, Acting Chief Judge.) The appellant, Sharon
Lynn Neher, challenges several orders entered in a guardianship
proceeding involving her daughter, Jennifer Ann Neher. The
successor guardian for Jennifer Neher, Margaret Losleen, has
filed a cross-appeal contending that the trial court erred when it

. did not order Sharon Neher to reimburse the guardianship for

certain unapproved payments that were made. We find that the
trial court erred in finding that Sharon Neher was in indirect
criminal contempt of court and by not awarding her any fees for
her services as Jennifer Neher’s guardian, but affirm the trial
court in all other respects.

Jennifer Neher, the natural daughter of Sharon Lynn Neher,
and the adopted daughter of Dr. John Neher, was bom in 1970
with a birth defect. Shortly thereafter she developed staphylo-
coccal meningitis and encephalitis which was evidently not
properly treated. In addition to several conditions which devel-
oped in the early weeks of her life, she later contracted osteomy-
elitis which resulted in her having thirty-nine operations. After
Dr. Neher, a medical doctor, reviewed his daughter’s medical
records, conducted independent research, and consulted with
other doctors, a medical malpractice action was filed on Jennifer
Neher’s behalf. All parties have agreed that without Dr. Neher’s
expertise and efforts a malpractice action would not have been
filed, nor any settlement received. In March of 1989, Jennifer
Neher was found to be incompetent and Dr. and Mrs. Neher
were appointed co-guardians. In 1991, shortly before the mal-
practice action was settled for $2.85 million, Dr. Neher resigned
as one of Jennifer Neher’s guardians.

Jennifer Neher resided with her parents after the malpractice
action was settled. However, in January of 1993 she moved out
of the family home because the relationship began to deteriorate.
During 1993, Jennifer employed an attorney to have her capacity
restored or, in the alternative, to have her mother removed as
guardian and the parties began to litigate. .

Throughout this period, an *“‘Interim Plenary Guardian®’ was
appointed. Although Sharon Neher was not removed as guardian
at that time, a restraining order prohibiting her from having any
contact with her daughter was entered, and she subsequently
agreed to resign as guardian after the court made a decision con-
cerning Jennifer’s incompetency.

Shortly before trial, Sharon Neher filed an amended inventory
which contained a claim for reimbursement of her expenses, Dr.
Neher’s expenses incurred on behalf of the ward after the guard-
ianship was created, attorney’s fees, litigation expenses, and
guardian fees for her and Dr. Neher. The other parties sought
reimbursement of their attorneys’ fees from the guardianship
estate,

At trial, Jennifer Neher changed her position concerning the
guardianship of her person and property and agreed to the ap-
pointment of a guardian of her property and to a limited guard-
ianship in relation to her person. The rest of the issues mentioned
above were tried.

At the conclusion of the proceedings, the trial court entered
several orders which are pertinent to this appeal. First, the court
restored certain rights to Jennifer Neher and delegated certain
other rights to the new guardian which the court also appointed at
the conclusion of the proceedings.

Next, the court entered a judgment finding that Sharon Neher
was in indirect criminal contempt of court for not following an
order concerning an accounting and for contacting the ward with
awritten communication in violation of the restraining order that
had been entered.

M
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It is also important to consider that an insurance carrier has no
right of subrogation against its own insured. Ray v. Earl, 277 So.
2d 73 (Fla. 2d DCA), cert. denied, 280 So. 2d 685 (Fla. 1973),
When USAA pays an underinsured motorist claim involving a
solvent tortfeasor, it typically receives subrogation rights from.
its insured against the tortfeasor. See § 627.727(6), Fla. Stat.
(1993). If the *‘underinsured’’ tortfeasor is construed to include
the insured on the policy, then the subrogation right cannot exist.
Without a subrogation right, there is nothing to distinguish this
theory of underinsured motorist coverage from liability cover-
age. Thus, the result is a policy that provides twice the disclosed
limit of liability coverage for the claims of passengers. See Mill-
ers Casualty Ins, Co. v. Briggs, 665 P.2d 891 (Wash. 1983).

It is helpful to remember that uninsured and underinsured
motorist coverage evolved from unsatisfied judgment insurance.
See Mullis, 252 So. 2d. at 233; Widiss, supra, § 1.9. The goal of
this coverage was to assure that families had protection to satisfy
judgments or claims when the negligent operator of a car did not
comply ‘with financial responsibility laws. Although this cover-
age was added to the family automobile policy as the most con-
venient Jocation for this coverage, it could have been issued as a
separate policy or even as a portion of a homeowner’s policy.’
The resident family members arc intended to be protected by this
coverage when an accident has no logical connection to the fami-
ly car. For example, they are protected as pedestrians or as pas-
sengers in other cars. '

By placing this coverage in the family auto policy, the legisla-
ture gave free protection to nonfamily passengers as class II
insureds. There is some merit to this approach, but a family
might logically choosc to buy less coverage, rather than more
coverage, for the class Il insureds. By placing class II uninsured
motorist coverage both in Florida's family auto and commercial
auto policies, we have created the possibility of several overlap-
ping policies providing uninsured motorist coverage. The strong
policies that compelled the legislature to protect the Florida
family from unsatisfied claims do not have the same force when
applied to class Il insureds who have greater protection under the
family’s liability coverage, and also have the option of purchas-
ing adequate uninsured motorist coverage on their own family
auto insurance policy.

The interpretation of section 627.727 in Warren creates statu-
tory requirements never disclosed to the insurance carriers or to
the families who have purchased the coverage. If such class II
coverage is a desired public policy, the legislature should give the
insurance companies notice of the change so that they can in-
crease their premiums to cover the risk. Likewise, before the
legislature requires Florida’s families to pay the premiums nec-
essary to double protection for class II insureds, this issue should
be debated by the legislature.

Affirmed, (PARKER, A.C.J., and WHATLEY, J., Concur.)

'Class I includes the named insured and resident family members. Class 1
uninsured motorist coverage protects the family of the person who purchased
and paid for the policy. If Ms. Bulone has uninsured motorist coverage as 2
class I insured on another policy, that fact is not disclosed in the record.

Class 11 includes persons occupying an insured vehicle. These passengers do
not pay for this uninsured motorist coverage, but receive its protection, essen-
tially as third-party beneficiaries to the family policy, because a family member
permitted them to occupy the family car. See Mullis v. State Farm Mut. Auto.
Ins. Co., 252 So. 2d 229, 238 (Fla. 1971); Quirk v. Anthony, 563 So. 2d 710,
n.2 (Fla, 2d DCA 1990), approved, 583 So. 2d 1026 (Fla. 1991). In other
jurisdictions, these two classes are described as clause A and clause B insureds.
See Alan 1. Widiss, Uninsured and Underinsured Matorist Coverage § 4.1 (2d
ed. 1992).

*This is not true in al! states. See Janet Boeth Jones, Annotation, Uninsured
Motorist Coverage: Validity of Exclusion on Injuries Sustained by Insured while
Occupying *‘Owned’" Vehicle Not Insured by Policy, 30 A.L.R, 4th 172 (1984).

3See National Union Fire Insurance Co. v. Reynolds, 889 P.2d 67 (Ha, App.
1995) (upholding validity of comparable clause, with holding restricted to this
context),

*Althouglh the differences among state statutes make other states’ cascs
merely persuasive, the Second District cases are similar to cases from other

states. See Quinn v. Allstate Ins. Co., 655 A.2d 787 (Conn, App. 1995); Millers
Casualty Ins, Co. v. Briggs, 665 P.2d 891 (Wash, 1983); Widiss, supra,
§§5.8, 33.8, 35.5.

*Travelers Insurance Co. v, Chandler, 569 So. 2d 1337 (Fla. 1st DCA
1990), was actually decided on policy language more generous than the statuto-

- .. «ty tequirements. The qpinion explains that Chandler should receive underin-

sured motorist coverage because he was ‘“‘covered’ under the bodily injury
liability policy. Chandler was a passenger and not a permissive user. He was not
covered by the liability policy as a potential tortfeasor, but merely collected
benefits under that coverage as a claimant, The cases relied upon by the Chan-
dler court involve a separate issuc of coverage for class I insureds,

*Interestingly, the statutory definition of ‘““‘uninsured motor vehicle™ has
never expressly defined that term, but has been used to expand the term to
include underinsured motor vehicles or vehicles whose owners present particu-
Tar collectibility problems.

"As a postscript, it is interesting to view the legislative response to Brixius v.
Allstate Insurance Co,, 589 So. 2d 236 (Fla. 1991). In Brixius, the supreme
court ruled that a class I insured, injured as a passenger in his or her own car,
was not entitled to receive uninsured motorist coverage on the family auto poli-
cy when liability coverage was unavailable for the driver, who was a permissive
user. Thus, the named insured who had paid for liability coverage to protect
permissive users and had also paid for uninsured motorist coverage received no
benefits. The legislature quickly rectified this situation in chapter 92-318, Laws
of Florida, by adding section 627.727(3)(c). The solution does not stack under-
insured motorist coverage on top of liability coverage for the class I insured, but
simply provides uninsured motorist coverage when a non-family permissive
user is not a covered driver for liability insurance purposes. .

*As explained in footnote 7, even the 1992 amendment superseding Brixius
only affected claims involving nonfamily tortfeasors. Thus, the fact thata policy
denies liability coverage for an intrafamily claim does not statutorily invoke
uninsured moiorist coverage.

*The decision to market this coverage as a part of an automobile insurance
policy, while allowing for class Il coverage, effectively denics coverage to some
citizens who are at risk from uninsured motorists, but wha do not live in fami-
lies with cars. An elderly couple, who no longer drive and rely on taxis and
public transportation, may have a need for class I coverage, but will have no
reason to buy automobile liability insurance.

YBecause uninsured motorist coverage has been sold with auto liability
coverage, there has been a tendency to decide that a person is insured as a
claimant for uninsured motorist benefits because the person would be an insured
as a defendant under the liability coverage, This analysis has severe limitations,
even for class 1 insureds, See World Wide Underwriters Ins, v. Welker, 640 So,
2d 46 (Fla. 1994); Government Employees Ins. Co, v. Douglas, 654 So. 2d 118
(Fla. 1995). For example, from a practical perspective, a five-year-old child
will never be an insured for liability coverage because the child cannot drive,
but the child has need for uninsured motorist coverage both as a passenger in the
family car and elsewhere. Whether it is good policy to provide Ms. Bulone with
both liability coverage as a claimant and underinsured motorist coverage as a
class II claimant is not answered by deciding whether she might be insured asa
defendant if the Moellers ever let her drive their truck.

* * *

Injunctions-—Contempt—Trial court has authority to enforce an
injunction for protection against ‘‘domestic/repeat violence”
through indirect criminal contempt proceeding

CRISELDA LOPEZ, Petitioner, v. THE HONORABLE E. RANDOLPH
BENTLEY as Circuit Judge of the Tenth Judicial Circuit, Respondent. 2nd
District, Case No. 95-01430, Opinion filed September 13, 1995, Petition for
Writ of Prohibition, Counsel: James Marion Moorman, Public Defender, and
Howard L. Dimmig, II, Assistant Public Defender, Bartow, for Petitioner,
Thomas C. MacDonald, Jr., of Shackleford, Farrior, Stallings & Evans, P.A.,
Tampa, for Respondent.

(PARKER, Acting Chief Judge.) Criselda Lopez filed a petition
for writ of prohibition to this court seeking to prohibit the trial
court from proceeding with a hearing in which Lopez is charged
with indirect criminal contempt of a court order entered one
month earlier. The earlicr order, styled “‘Injunction for Protec-
tion Against Domestic/Repeat Violence,”” entered pursuant to
scction 784.046(9)(a), Florida Statutes (Supp. 1994), enjoined
Lopez from abusing, threatening, or harassing the petitioner'
named in the order. We rely upon this court’s opinion in Walker
v. Bentley, No. 95-01084 (Fla. 2d DCA Aug. 30, 1995) [20 Fla.
L. Weekly D2019] and deny the petition.

Walker involved an alleged violation of a domestic violence
injunction filed pursuant to section 741.30, Florida Statutes
(Supp. 1994), which is a statute enacted spccifically for domestic
violence cases. Pursuant to section 741.2901(2), Florida Statutes
(Supp. 1994), indirect criminal contempt may no longer be used
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to enforce compliance with injunctions for protection against
domestic violence. Instead, a state attorney intake system for
prosecuting domestic violence by filing criminal charges shall be
ut'l. The majority in Walker concluded that the trial court has
th erent power to enforce compliance with section 741.30 by
indirect criminal contempt because the legislature has no authori-
ty under the doctrine of separation of powers to limit the trial
court’s jurisdiction to exercise its inherent power of contempt.

Turning to the statute in this case, section 784.046(9)(a),
Florida Statutes (Supp. 1994), provides for filing and hearing
procedures for victims of repeat violence. This statute provides
that the trial court shall enforce a violation of an injunction under
this statute through a civil contempt proceeding. Unlike section
741.2901(2), there is no legislative prohibition against a trial
court exercising its indirect criminal contempt powers to enforce
an injunction for protection against repeat violence under section
784.046(9)(a). Because of Walker, a trial court in this district
retains its constitutional inherent powers of indirect criminal
contempt under section 741.30, even when section 741,2501(2)
specifically denies those powers to the trial court. Clearly if the
trial court has those inherent powers to enforce an injunction
against domestic violence, we conclude that the trial court has
those same inherent powers to enforce an injunction for protec-
tion against repeat violence.

The petition for writ of prohibition is denied. (PATTERSON
and LAZZARA, J1., Concur.)

"The petitioner’s relationship to Lopez, if any, is not disclosed in the order.
* * *

Criminal law—Costs—Discretionary costs imposed under sec-
tions 939.01, 943,25(13), and 27.56, Florida Statutes (1993), are
stricken because they were not announced at sentencing
TIMOTHY EARL WALKER, Appellant, v. STATE OF FLORIDA, Appellee.
2 trict, Case No. 94-03445. Opinion filed September 13, 1995, Appeal
fi ¢ Circuit Court for Collier County; Hugh D. Hayes, Judge. Counsel:
James Marion Moorman, Public Defender, and Jeffrey M., Pearlman, Assistant
Public Defender, Bartow, for Appellant. Robert A. Butterworth, Attorney
General, Tallahassee, and Tonja R. Vickers, Assistant Attorney General, Tam-
pa, for Appellee.

(PATTERSON, Acting Chief Judge.) The appellant challenges
his judgment and sentence for possession of cocaine. We find no
ertor as to the appellant’s conviction and therefore affirm as to
that conviction. However, we strike certain costs imposed upon
the appellant since they are discretionary costs which were not
announced at sentencing. Specifically, we strike the $50 cost
imposed under section 939.01, Florida Statutes (1993); the $2
cost imposed under section 943,25(13), Florida Statutes (1993);
and the $200 cost imposed under section 27.56, Florida Statutes
(1993), for public defender fees. See Reyes v. State, 655 So. 2d
111, 117 (Fla. 2d DCA 1995).

Accordingly, we affirm the conviction and sentence and strike
the improperly imposed costs. On remand, the state may seek
reimposition of the costs with proper notice to the appellant. See
Formr v, State, 20 Fla. L. Weekly D1722 (Fla. 2d DCA July 26,
1995). (ALTENBERND and FULMER, JJ., Concur.)

* * *

Dissolution of marriage-~Error to secure payment of attorney’s
fees and costs by establishing lien on former husband’s home
which was homestead property
JAMES ROBERT LOUTH, Appellant, v. MARIELLEN WILLIAMS, f/k/a
MARIELLEN POWER LOUTH, Appeliee, 2nd District. Case No, 94-00927.
Opinion filed August 2, 1995. Appeal from the Circuit Court for Hillsborough
County; Claudia R, Isom, Judge. Counsel: James Robert Louth, pro se. Simson
Unterberger, Tampa, for Appellee.
CURIAM.) The former husband, James Robert Louth,
nges an order awarding attorney’s fees and costs to his
er wife, Mariellen Williams. The order, dated December 3,
1992, ordered Mr. Louth to pay attorney’s fees and costs and
attempted to secure the payment of those amounts by placing a
lien on Mr. Louth’s home. We reverse that portion of the order
which attempted to establish a lien on Mr. Louth’s home, but

affirm in all other respects.

It is undisputed that Mr. Louth’s home constituted homestead
property and, therefore, absent certain exceptions not present in
this case, the property is not subject to forced sale. Art. X, § 4,
Fla. Const. See Cain v. Cain, 549 So. 2d 1161 (Fla. 4th DCA
1989). ¢ ' '

We, accordingly, reverse and remand with instructions to
strike that portion of the trial court’s order which attempts to
establish a lien on Mr, Louth’s property.

Affirmed in part, reversed in part, and remanded.
(SCHOONOVER, A.C.J., and PATTERSON and QUINCE,
JJ., Concur.)

* * *

Licensing—Driver’s license—Appeals—QOrder dismissing as
untimely a petition for writ of certiorari in circuit court chal-
lenging cancellation of restricted driver’s license is quashed—
Thirty-day period for filing petition in circuit court did not com-
mence on date of Department of Highway Safety and Motor
Vehicles form order of cancellation, but rather on date of subse-
quent letter of cancellation that followed administrative hear-
ing—Under statutes and rules in effect at the time, the form
order was not a final order of the Department

WILLIAM WAYNE DAVIS, Petitioner, v. DEPARTMENT OF HIGHWAY
SAFETY AND MOTOR VEHICLES, STATE OF FLORIDA, Respondent. 1st

_ District. Case No, 94-2908. Opinion filed September 18, 1995, An appeal from

Petition for Writ of Certiorari - Original Jurisdiction. Counsel: William Fisher,
1V, of Merritt & Ratchford, Pensacola, for Petitioner. Enoch J. Whitney, Gen-
eral Counsel; Rafael E. Madrigal, Assistant General Counsel, Department of
Highway Safety and Motor Vehicles, Tallahassee, for Respondent.
(BENTON, J.) When William Wayne Davis sought judicial re-
view of an administrative decision cancelling his (already re-
stricted) driving privilege, the circuit court declined to reach the
merits of his petition for writ of certiorari on grounds ‘‘the peti-
tion was not filed in a timely manner and the Court has no juris-
diction to rule on this matter.”” We conclude that the petition for
writ of certiorari Mr. Davis filed in circuit court was not late
under the law in effect at the time, We therefore grant the subse-
quent petition for writ of (common law) certiorari he filed in this
court, quash the order dismissing the original petition, and re-
mand for a determination of the merits of the original petition.

Common Law Certiorari

Although original in form, a certiorari proceeding in circuit
court fo review administrative action is *‘appellate in character in
the sense that it involves a limited review of an inferior juris-
diction.”” Haines City Community Dev. v. Heggs, 20 Fla. L.
Weekly S318, $319 (Fla. July 6, 1995). Review of such circuit
court decisions is available in a district court of appeal, if at all,
only by petition for writ of common law certiorari. City of Deer-
field Beach v. Vaillant, 419 So. 2d 624 (Fla. 1982). After appel-
late consideration in circuit court, there is no right to a second
appeal 1o a district court of appeal. _

“‘[Clertiorari jurisdiction of the district court may be sought to
review final orders of circuit courts acting in their review capaci-
ty.”’ Vaillant, 419 So. 2d at 626. The standard of review in com-
mon law certiorari proceedings in a district court of appeal
“‘when it reviews the circuit court’s order under Florida Rule of
Appellate Procedure 9.030(b)(2)(B) . . . has only two discrete
components.”’ Education Dev. Ctr., Inc. v. City of West Palm
Beach Zoning Bd. of Appeals, 541 So. 2d 106, 108 (Fla. 1989)
(emphasis omitted). ‘‘The inquiry is limited to whether the cir-
cuit court afforded procedural due process and whether the cir-
cuit court applied the correct law.’’ Heggs, 20 Fla. L. Weekly at
8320; Combs v. State, 436 So. 2d 93 (Fla. 1983).

While not every legal error is of sufficient magnitude to war-
rant correction on petition for writ of common law certiorari, an
erroncous refusal to exercise jurisdiction does constitute “‘the
commission of an error so fundamental in character as to fatally
infect the [circuit court’s] judgment,”’ State v. Smith, 118 So. 2d
792, 795 (Fla. 1st DCA 1960), making relief by writ of common
law certiorari appropriate,




. IN THE SUPWUEMYE COURY (117

Bracwovar v, Ixs, Co.

W. A. BLACKBURN sv AL v. 8T. PAUL F‘IIUB AND MARINE
INSURANCH COMFPANTY.-

Trial—Eeidenco—Admissions by Pleadings.

i. It s not crror Lo exclude evidence as lo a fact admitied (n the pleadings:
hence:

3. Where, in mn action dr plaintiffs {husband and wile) ipo rocover on =a
fire policy, it was sileged and mdmitted by ihe answer that lbe wife
ownorl the property Insured aod that the hnosband wae tho ssslgnes
of the polioy by delendant's conseat, and on the trial tha oniy lssues
wore, “Did the plaintiffa conspire to bhurn the property”? and, “Uid
the huaband wiltully burz it"? it was acot error (o exclude, re evidence

offored “by deiecndant, the assignmenl on the polloy, It having been ad-
milted by the pleadings.

Actror tried before Robrmon J., and a jury, at December Term,
1895, of Buncomba,

There was judgment for the plaintiffs, and defendnnt appesled. TFho
facts are stated in tho epinion of Chief Justice Faircloth. (For
former appeal, rec 118 N, C, 821).

J. H. Merrimon, C. M. Stedman end Modre & Moore for
(532) plainiijfs.

Burwell, Walker & Cansler and A. M. Fry for defendant.

Faworora, C. J. At the last termn {116 IV, 0., 821) the judgment
in this ease was affirmed in all respects, except that o new trial was
granted only as to the 8th and 9th issues, to-wit: “Did plaintifis ngree,
conspire and confederate together to burn the hotel and furniture?’
“Did W. A. Blackburn wilfully burn or causo to bo burned the hotel
and furniture described in the compluint”?

On the trial of theso issues from which thia nppeal éomes, the de-
fendent couceded that tho bordeu of proving the afirmalive of the
tasues waa upon it, and offered in evidenco the nsyigmment on the
policios, witheut ataling for what purposs. The court excluded the
ovidence, and the defendant offercd no othor evidence. The court
directed the jury, as tho defendant had introducd mo cvidence, to
auswer cach isswo “No,” which they did.

Tn this Court the defendant excepts becauss the evidence offercd
wne ruled out, insisting thai that would cowatitute a busis of an argu-

ment a8 to the meotions of tho blaintilfs beurmg v the 8th and 4th
ssues.
365
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In re Rooixanx.

The fact appearing from the assignment, to-wit, that W. A. ﬁlack-

burn was the assignes of the policies (by consent of the defendant)
and that G, A. Blackburn was the ewner of the properiy insured;, wos

~ distiretly alleged and admitted in the pleadings, and was relied upon in

the {ormer trial as a main ground of dofense, and was 30 argmed
in this Court. There was then no need to prove a fae! agrecd npon
or admitied in the reeord, and tho rejoction of the evidence offered
for thet purpose waos not error. Ne reason appears why a judgment
non obstants verediclo shoukl have been reudered in favor of
tho dofendant, as wrged by it. This Court could consider no {533)
argument excepl on gquestiona arising out of the last trial. All
other matters were res fudicala. Gordon v. Collaté, 107 N. C, 362.
Affirmed.

Ix 2z FRANK E, RTOBINSON.

Contempt of Court—Publication of Courlt Procesdings—Trial for
Contempt,

1. The power of a courl lo punishk summarily for contempl, for mn act
cnmmitted Io {ta presenco or so noar lle aittlegn ns to disturh ite
proceadings, or thut )a calenlated to disturb the dusiness ol the court,
impalr ite ugefuiness or to bring it into contempt, cannol bo taken away
from the court by legislation.

2. Tho power of the courts, which existed at common law, to punish for
contempt oXenders committing acts not In the presence of lhe court,
but ealcvlated and intended to lmpalr the usefutnesa of the courts and to
bring them ipto dlsrespeet, may bo regulaled by leglslution.

S. Where, in a procooding for contemypt {s publlshing 3 roport of o case
triod In court, tha respondent In his answer tp the rulc stated that he
belleved the stafement published by ulm to be <¢orrect and that it
was not made to dring tho ovurt futo contempt, he wzas sniitled to
hnve the fesua {ried, not by a Jury but by the court, (£ there was nothlay
on the face of the publicalion to show thal iL was grossly incorrect or

.caleulated to briog the cowrt jule contempt. s

4, As to lhe Intent with which a publication was made, lho sworn apswer
of ibo respomdent ja conclopive,

Puncermras to punish for eontempt Frank E. Robinson, editor of
The Asheviile Citizen, beard before Fwarf, Judys ‘of the Westarn
Criminal Cireuit Conrt, at July Term, 2805, of the Criminal Coirt of
Buncouse, f
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. IN TS SUPREME counr [117

In re Romisson.,

' His Tonor issuod the followiug ordor :

“It is ordered by the court that the following notice shal]
(534) bo issded snstanier and served on Frank X. Robinson, editor
ote., of The Ashevills Daily Gitizen, and iy in words and fignres ns’
follows: In The Citizen, an afternoon paper published in ths City
of Ashevillo, under date, 34 July, 1895, appears an editorial encitlnd
“The Removal! In ithis appears the following:
“*“The rcosons that Judge Ewart gavo for the removal of the eause
wore founded on the unintentionnl errer, correcled by the aoutext
which The Cilizen made in reporting the testimony of John Sunnes,
and the affidavils of men from wvarious parts of the county, s:nting"
Ehat in their opinien Somuer could not obtain en impartiel trigl
in Buncombe. The error Was correcled the nexi day; but if it had
£918 uncorrectod il could heve misled no man whe had suficient iy.-
tc}hgencel to road and compreliond the report of the testimony; the
mistake i3 too shallow ang too flimay to deservo the considcr:l%.inn
Judgo Ewert seoms to beve given it, '
I Judge Ewart be justifiod in remvoing tho ecnse, any gnse of
lmportance can alwayu be removed, for anyong of standing can always
get frmx?ds to aay that in their opinion tho county wheroin the erime
Is committed is uot the proper place 1o try the acoused. '
“‘TJudge Bwart knows very well that it is far boyond the power of
‘:he Lanco family, or of any othor family, or of an ﬁninteniionnl error
in The Ctlizen, to 50 mould the public sontimont of Buneombo County
a8 o make it impoasible for ona of her citizens to ebtain jostice in g
trial for his life. _
“*The statute requires tha court to be satisfied that justice oznnot
be donc before a caso can bs removed. Ylow cmn an ivlelligent oiti-
zen come to the conclusion that iy this case this court was sntis-
(835) ﬁe(ll on this point! It is now Judge H. G. Ewart’s work to
. satisfy the people of Buncombe that ho has neted wisaly in
this matter, C .
“*The ramoval of the case to Henderson is Uonecesaary, expensive
and a reilcct{on on the intelligence of Buncombe County.’” |, ’

“It appearing to the eourt thia publication is s’ groesly inacrurato
Toport of the proceedings of this court had in this oansa, to-wie,
the casn of State against Jesse Sumner, oud was made with intant
to miarepresant this court and ¢ bring it into conlempt and ridiculo,
it is nrderL_-d that & rule issue agniust ¥rank B, Robinsen, editor of
The Citizen, to appecr before this court on Saturday next at A, I,
and show causs why he shonld not be attached for y conlempt of this
court.  This 25th of July, 1805

368
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n re Ronrxsoex.

The defendant answered as follows:

“L ¥ronk E. Robinson, snswering 1o above-sniitled rule served
upon him, sfier being duly sworn, suys:

“Thac he admits that he iz the editor of the Daily QCilizen, oz alleged
in said rule, ard le further says the ho puoblished the article and publi-
cation which appeared in the said Daity Citizen wnder date 24 J uly,
1805, entitled ‘Tho Removsl.’ - :

“2. That, s affient is informed and believes, the 2nid publication
is mot a grossly inaccurato report of the preceedings of this court
had iu the easc of the State against Jesso Sumner, and that ho makes
this deninl on information and belief for the reason that he waes not in
court when scid proceedings were had, and wrote said publication in
good [aith from information rescived by him from persons who were
present &nd in whom this affiazt bad and now hans great confidence, and
thnt he then belicved and now believes said publicction eontuins &
true, full ond fair report of the proccedings had in sail cnse with
reference to ita removal, and that suid article and publiention waa
written and made in the excreize of the constitwtiounl rights
of the press to fairly, justly and in good faith inform the pub- (536)

- lic of the acts and doings of public officers; and fairly, juatly

and in goad {aith {o crilicise the srtion of public officers; und that aaid
article und publication drez not eontain gny comunent ss appliod to a
public eleetive offico not allawed by the fresdom of the Press, as under-
stood by this effiont, and as defined, as rffiant is advised and believes,
in the Constitution of the United States and -the Stale of North Caro-
linn, . . . i
“3. Afant states fhat said publication twas not made with intest to
misropresent thiy court or to bring this ovurt inio contempt and
ridieule.” . . . ) ’ -
The following in the judgment of the sourt i this case, nnd is.in

* these words and figures, as follows:

“Srarx or Nowrnt Carorrva,
“Buncomba County.

Criminal Circuit Court, July Term, 1895,

“State - . .
Y. o Rule to Show Cansoe.

“Frank E. Robinson, _
* “This proceceding heving been brought before tho court for hearing

upon tha answer of tho respondent, Frank X. Robinson, to the rule

tssued ngainat him,
24—117 36h
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. IN THE SUPREME COURT - {1117

In re Ronrasow,

“His Honor enteored the following judgment:

“It is considered that the answer is not respansive to the rule.

“Whoveupon it is adjudged by tha court that the respandeont, Frank
E. Robinson, is guilty of conlempt of this court, and is heeeby ad-
Judged to pay a fins of two hundred and fifty dollars, and further,
that he ba imprisoned in the common Jail of Bubcombe County for
the spuce of thirty duya, and that he pay tho cost of this proceeding,
to bo taxod by tho Olerk.” '

From. tho {oregoing judgment the respandent, Frank X, Robinsoun,
ufter exception appesled. .

{537)  Moore & Moore, Locke Craig und J. S. Adams for respondent.
W. W. Jones and J. M. Moody contra.

Forcnxs, . Ti is a dulicato matter for a court {o sit in judgment
when it is in any way connected with tho matlor under cuasideratian.
Tt iz conlrary to the spirit of our ingtitutions, and should only be
dona whan the public good end the public sarvice demand it; then it
should be done promptly, frmly and without personal consideration.

Ouz courts conslitute one of {he eo-ordinate departments of our gov-
ernment, established by the Constitution and the legislation thereunder,
They are not only a part of the government, but are necessary to the
enforcemont of tho law and the protection of the lives, the liberty and
the proporty of our eitizens. Thig they cannot de without the pover
to protect thomsolves by enforcing order and reapeet for the esurt
and obedience to its mandates. To this end it is clothed with iuherent
power to punisk summartly for aoy act commitied in its presenca or
30 woar its siltings as {0 disturb the proccedings of the court in
violation of its rules or orderly conduct, or that is ealonlated to distarb
the business of 1he court, or to impair its usefulness, or to bring it
into Qisrespect and contempt, §. v. Moit, 40 N, O, 449; Fx parte
8chenck, 65 N. Q, 353; Ex parie Moors, 63 N. C, 3%7; In re Deaton,
105 N, C, 58, und cese citol.

These powers, it is couceded, canuot ho takea from the courts by
legislation. But a common law thers were many other acls, not

commilted in tho pressnce of the court, which were considored
(638) as calcvlated and intended to impair the uscfulness of the
courts.and to bring them into disrespect, and which the courts
treated a9 contempts and puanished the offenders.  And it is held that
this class of contempt may be regulatod and preseribed by legistation.
Ex parle Schendk, supre, and eases ciled ju the argument in that opse.

Tlio easo wo ar: now congidering falls under this oluss, nnd whatover

may have been the law before, the act of 4 April, 1871, govorns this

ky]i]
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In re Rowvrxgon.

cose.  Fr parte Schenck, supra. Tt ia contended that Fnspundcnt
violated scetion 848, svbsection T of 'The Cede in publisling the
article set out in the rulo to ahow caunss, and is on that accounl guilty
of conternpi. This scction is ns follows: “The publieation of grossly
incorrect reports of the proceedings in any eourt, almn_t any trial ar
othser matter pending bofore szid court, mode with infeni to mis-
reprosent or to bring into contempt tho snid eourt; but no person’ ena
be punished as for coutempt in publishiug a true, ﬁ!]I and f,au- report
of any trinl, argument, decision or proceadings had iu court”

Tho orly par: of the articla complained ol'-tlnn: secms to nndertake
o giva a voport of the procecdings of tho evurt is ag i:oliowa: “Tho
reasons thnt Judge Ewart gave for {he removel of tbe cuuse wore
founded ou the wmninientional error, corrected by the context, which
The Citizen made in roporling the testimony nf John Sumner, and
the affidavits of mou from varieus parts of the county, stating lnt
in their opinfon Sumuar eceuld not obtain an Impartial tr.inl in Bun-
combe.” The respondent, in his answer to the rule, says this statement
iz not grossly. imcerrect nnd that he belioves it is a full and truo
report of the proceedings of the Sumner case. _ o

There is nothing inherent in this statement thet al-mws that it is
grossly incorrect; the respondent says that, aa ha is informed
and believes, it is correct. The answer makes the issuc az to {639)
whether 3t js correct or not, and while we do not agres with
the counsel for rospondeni that he was entitled to have it tried by a
jury (if he had demanded a jury, whick he did not),.yea we cra of the
opinion that he was entitled to bave this jssue Lried by the court,
unless the court chuse to submit it to a jury; bocause, if it was a cor-
rect statement ¢f the facls, then under tho statute it was no contempt
to make the puglicnlion. It doas net appear ihat the matter was tried
in any way, the court simply holding that respondont’s “answer was
uol responsive to the rule,” and edjudged him guilty of countampt. .

We do not see tant that part of the publication purporiing to give
an account of the proccedings, of itself, is calculated to produce dis-
respeet and . conlempt for the eourt; but, if it had keon found to; be
grossly ineorreet, pointed -as it i3 by tho commenta that foilowed, we
do not say it would nat amount o contcmpt under the statuto.

But we must hold that, undor the stalute of 1871, the respondent
cancot be punished for contempt for the lunguage used in his com-
ments upon ths eonrt, that we think were ealeulated and must have
beon intonded to bring the sourt ints ridieule and conlemnpt only as
thoy might point and furnish evideneo of the intent with which the
wisrepresentations as lo the trisl wore made, if it hud besn fonnd

they were grossly erroncouns.
. 7L
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. IN THYE SUPREME COURY LuT

Ha%enen v, Tonearary Co.

It is our duly to declare tho law as wo find it, and it ia not within
our provincs to say whether it is wise or not. Thare are two sides
to it—one one sido Lhe protaction of ihe i lizon, on the other the wseful-
ness and efficiency of the courts. The mee! of our atizens and many
of ontr newspaper mon recognizo the deliczta posilien & judge peeupics—

that his position neither allows him to dofend himself physically
(540) nor through the publie proas agninst false und slonderons charges,

and theso do wol sonsidor it manly to make auch elnrges—nid
no judge ought to object io ‘just and fair eriticism by the press,

But responident also puts his dofenss on another ground; ha says,
vader oath: “3. Affant atales thet sajd publication was net maude
with inien! to misreprosent this eourt or bo bring this court into
contempt and ridicule” .

Tt is not for the court to judge whetlor this was fnlso or truo;
the law miade him his own judge—his own trier—und 28 to how
well he did this he will answer at another bar; we must take his
vordict. ¥z parfe Biggs, 64 N, C., 202. ’

There i arror in the judgment.
Error,

Ciled: In re Briggs, 136 N. C, 129; In re Paricer, 171 . C, 468,

(541) _
. A, HAVENER v. ;WESTERN UNION TELEGRADI COMIPANY,

Telegraph Company—Delay in Delivering Ts.legrani—Ncg!igsrsce——
. ‘Damages—Mental Anguisk.

i. Where the 'nzture and Importance of a telegraphic megsage appear on
its face and, through neg

lgence of the telegraph company, the masiage

fe not delivered in a reasonable tlme, damages may Be rocovered for
" the mental anguish caused thoroby. - :

2, Whore, In un action for delay in delivering a tolegram to plaintiy

- thal his mother was not eapected to llre and ic come at onee, Lhe
allegation wag “that b¥ rcasom of said gro3s negllrence und wilful con-
duct of the defcndant fn the failure to delver the message within

. sald reasomable lime this plaintiff has suffered great damages, both
in body and wiod, to-wit, the aum of $2,009,” and the evidencs woas con-
fitcling #s 1o whetber plaintif could bave reacned_his mother's bedsido

before her desill, even if the telegram had been prooiptly delivered, but
372
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Hawmxzen v. Tereaasrn Co;

the jury found thal plalatit was Injured by defendaata negligenca:
Held, that the pleading was eufficlently broad to cever any dumages,
and the court properly rcfused an fmatruction to the jury that lo no
event could plaiudd® recover more than nominal damases. :

Acmion for damnges, tried hefore Shaford, J., and a jury, at Auguat
Term, 1834, of Buncoor. :
" There was a vordict for the plaintiff, by which he was awarded
§00Q iu damages, and from the judgmoot thereon defendunt appealed.
The material fucts appear in 1ae opinien of Chief Justics #azrcloth.

Hoore & Moore und F. A. Sondley for pluinliff.
Jones & Tillstl and Sirong & Strong for defendand,

Faracrora, C. J. “Tineolnton, N. C., 18 QOatoker, 1803, R. A.

© Havener, Asheville, N. C.: Youer mother not expecied to live. Come

at once. Answver, “A. B. Harmvez”
This is an aclion for damages fuzr failuroe ¢o deliver tho above xues-
sage within a reasonalile time. The usunl route was by railroad from
Asheville to Newton, and then into the epuntry near Lincolnton., It
wug ghown that the messago wns not delivered until 3 o’clock o the
same day, four er five hours nfter it was recoived at Asherille, where
the sendeo livod, and also that the last train en that day left the latter
placa at 2:30 P, M., nnd*that there wns no other trnin until 9 A ML
next day. Newton is more than 100 miles'from Asheville. The de-
fendant elleged that it nndo every reasonable effort to find the seandes
and deliver the messnge. His Ilonor instructed the jury “That if they
shall find that the dofendant, ufter recoiving the messuge, placed it in
the hands of a corrier, and the carrier eslled and inquired of the hotels
and of citizens na to the place of Havoner’s business or his whoreabouts
and did not coniume uvnreasanahle iimo in so doing before saking a
beiter nddress, and alter such inquiry failed to find him or
his place of business in time for the plaintiff to iake the 2:30 (542)
train for Newton, the defondunt excrcised roasonablo diligenco -
in delivaring the messagn, and the fuilure to find the Plaiotiff or his
plece of business in thme for the truin was not negligence, and the
Plaintiff cannot recover.” This was u proper charge, and wad as
much of tho defendant’s request as it was cotitled to. The finding of
the jury on this question wn3 against the ifefendant, so that negligence
in tha delivery is catablished, ' F
Tho plaintiff arrived next day, somo time after tho desth of his
methor. The evidenco wns conflicting as to whether he could have ar
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Payvis v. Tecranarn Co.

opinion of Mr. Justics Hoke, ihat the principlo laid down
in Rowells and Akard’s case and approved in Sparkman’s
cass, is not sound. I an unable to sea why o brench of as-
suwed duty to perform au aet, tho purpose of which in
40 voliovo mental anguish, docs not conier a right of action

upon the same principle that a similar brench of duty cruses

mental anguish. I wish to cmphasize the necessity on the
part of judges to vse oxtreme caution in dofining 1o juries
the range within which they are permilted to move in aescds-
ing damagos in this class of cases. In all cases, tho original
or primal cause of the suffering must be distinguisled from
tho sufforing caused by the brench of duiy by the dofendant.
How far, in practice, it is possible for juries to do so must
cause anxious consideration to courts. The entire subject
iz so fraught with obscurity and difficulty that one may well
hositate io enter upon its considoration. I'note as an indi-
cation of the progress boing made thut mental anzicly is aub-
stituted for mental anguish. This case, like many others,
shows gross and inexcusablo negligence for which the law
should give both redress and imposs punishment.

P g
I Rttt
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Ex Pintre MoCown,

EX PARTE MuCOWN.

{Miled September 28, 1925}.°

 Habeas Corpus—Iontempis—Summary Punishment—Pow-

ers of Cousrt, Under the Stalules and at Common Law.

1. The wril of habens zorpus san never be made to pevform the offica
of o writ of ercar or appeal. The invostigation is confined to
Lho questlon of jurimilclion or power of the judge lo proceed
as he did, and Lhe werits of the conlroveray nra not pnesed upon.

2. In kgbeas corpus pruceedings, ibis court {s bound Ly the judge's

Badings af fact which were sprecd upon il tocord ar required by '

the statute.

1, The power to attach for & certuin class of conlempts being inhorent
in tho couris nnd emsential to thelr cxlstemce and Lz due per-
formance of Lthoir functions, the Leglelature capnot, ns to them,
deprive tha conrts of this power or unduly interfers with Its
pxercise.

The Act of 1871, ss brougbt forward in The Code, sections §48-664,
is, in respect to the lnw of conlemmpt, a3 broad and comprehensive
in its scope and meaning an the common Jaw iteell, 50 far as
it relatcs to thoan “isherent powers cof the courts, which are
nbeoluiely cssontiol in the adwministration of juelice”

Where the t.'i.'Bleldent visited the judga at his bosrding bouee, dur-
Ing ». recess of the court, beforo the adjourament for the term, and
asraulted the judge in conszequence of o sentence promounced at
that term, Aeld, tlat withie the meaning of the statute, Code,
sections $48-0064, the conduct of the respoudent was o direct
contempt of the court a3 much so as If ths assault had been
made when the jundge vws sidticg on tho bench in open court.

At eommon Tnw, the coiluet of Lhe vespondent comstitutes a con-
tempt of court, und if the statute, Code, sectionn 848-054, does
not embrace this rare and in ¢crms repenla the commoun law
applicallo to 5t, this court would nob hesitate to declnra the
stztute in that respect unconstlutiounl.
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Ex Pant: MdCowr.

7. In direct cowlempls, the proccedings areo genernlly of o samamery
eharacker and there in no right of appesl, the facts being stated
$n the cormmitta), attachmont ox proceas and reviewable hy habees
corpxs, while in indlrect conlempts the prnce-edings are ¢om-
menced by citslion or rule to show cnuse, with the ri-ghb to
anewer and to he benrd in defense, and also with the right of

appent.

The petitioner, 1. E. McCown, was attachied for contempt
by His 1fonor, J udgs G. W. Ward, at the Augnst Term,
1003, of the Superior Courl of Doniran COll[?t_‘I. 1[’a was
adjudged in contempt and ordered to be imprisoncd in tha
county jail for thirty days and fined two hundred dollare.
Having no right to appeal from the decision (Stale v. Mats,
49 N. C., 449, In ve Davis, 81 N. C., 73), he applied to th.e
writer of this opinion ns a justice of this court for & Wit
of habeas corpus, which was issued snd mnade retunable bo-
foro him on Monday, the 4th duy of Septermber, 1903. At
the hearing, as counsel wished to avoid the neoessi-ty of two
arguments of the case and it was also desived, owing to the
great importance of the question and the peeuliar circum-
atances of the cose, that when the maltor was Licard in the
Suprome Court all e justices should git, it was agreed !;hnt
argument should be waived and the matter ehould bo deoided
upen the papors nnd an appen entored so that the easo could
bo lieard ab oneo in this conrt by o full bencl-—all defects

and irregularities in the manner of bringing the caso before -

this court for review being waived.  An arder was thercupon
made femnnding the politioner to the custody of the sheriff
in furthor exoeution of Judge Ward's sentence, and the whele
matter hus been brought into thia court by axcepiion and zj-
peal for full hearing and consideration, argument of ecounzel
being made hore for the first timo. If a direct contompt wss
committed, it is conceded that the respondent was properly
committed and Baed and thut the judgment is unasanilable.
Judge Ward's findings of fact aro as follows: “On I*:riday,
Soptember 1, 1005, one Allen ITaskins was put on trinl for

o
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¥Ex Par MoCowix.

murder in the second degree in the Superior Court of Dux-
ham Counly, over which the undersigned judge was presiding.:
The jury, an Saturday afterneon in the sume woek, rendored;
a verdict finding the defendant guilty of menslanghter, and;
at the same time reeommended the defendant to the mercy
of the couri Judgment was prayed hy the soliciter. It ap-
ponred to the court that the defendant had already been con-
fined in the common jail of Durbam County for more than
ten months mwaiting trinl.  After due and carcful eonsidera-
tion of tm case, the vourt, in viow of all the cvidonce, tho
recommendation of the jury, and the length of timo that the
prisoner bad already been imprisoned in jail, sentenced the
prisoncr to Gfteen months at hard labor upom the public roads
of Durham County. There being still unfinished business
of the court, the conri botween four and five ¢’clock p. m,
gumounced that it would not adjonrn court sine dte, as there
avas other business to transact, and told the court crier to sn-
nounce that the court was adjourned until further notice
from the judge, which the crier nccordingly did, and the
court was Jeft open for the transaction of further business.
The judge then left the conrt room and went fo hia room at
his boarding house vear by. TIn a short whilo theresfiocr, to-
wit, about six o'clock p. m., the reapondent, M. E. McCown,
game to tho room of the judge and called him out on a porch
adjoining his reom. Tho judge respondod and went on the
porch to meet the respondent, whom he fsund perfectly ra-
tional, and who at once accested him in a very angry and
monneing manner, coraplaining of the judgment rendered in
the cass of State v. Allen ¥nakina, and demunded that thé
judge al onco saonld impose a longer torm than the ome al-
ready anunounced, or turn the prisomer out of jail, Tho

<. judge listencd to the statement, and respoctfully considored
. ity a3 the respondent siated thot lie was there 10 2e0 bim about

this cnse. Ho then asked the respondent in  quiet and mild

manner if hs was ncenstomed to speaking to the judge in that
139—7
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Ex Panre McCowr.

way, udding thut in the course of the cuse o bad cxercised
his best judgment aund diserotion in the matier. Whereupon
ths Tospondent began to curse the judgo violenily, using moat
offensiva Janguage and followiug it up with an assault on the
porson of the judge. The minutes wore uot signed, and the

judge intonded o return and sign the same, nund did sign

then later. Tle court wae n ouo week terc, and Ffor the
trial of criminal cases only, and all the jurors hind been dis-
charged beforo the assuult by respondont v/ns commitled.
The judge liad trawmcted wo other business after the ad-
journment, as abeve stated, before toking uyp this mnatler with
the respondent on the porch, except to change the seitence of
one defondant, and adjust a watler of cost in another case,
which he did before bho loft e eourl oo, but after the
crowd had left. '

The rospondent was presort in eourt in person, aud rop-
resonted by atlorneys, Mossrs. Guthrie & Guthrie and Fuller
& ITuller, and the court was ropresented by the solicitor. The
respondent filed no answer in writing, his counsel waiving
the same after suggesting to the court other [acts, which it
included in the findings above.” ‘

Fuller & Fuller and Quihriz & Guthrie for the regpondent.
Robert D. Gilmer, Attorney-General, and A. L. Brooks,

contra.

Warges, J., aftor stating the case: ‘This matter, as now
presented o us, really involves the correctness of the ruling
of Judge Ward in the procecdings which resulted in the
commitment of the respondent and the imposition of a fine
upan him for contempt of court. If upon the faets, as found
by the judge, a contempt was committed within the meaning
and intent of the law upon that subject, or to expross the
same iden in somewhat different words and Aa it is usually
stated, if the judge was in the exerciso of u Tightfnl juris-

R R
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Bx Pante MoCowx.

diclion in tho particular ease, his decisien cannot be roviewed
in a collateral way by the writ of Aabeas corpus. This court

is bound by the judpy's findings of fact, which were spread

upon the record as reguired by the atatute. In rs Dealon,
105 N. C., 39; Ex Parte Terry, 128 U, S, 239. Wo cannot
decide whetler there was sny morely exrronecus ruling of the
epurt or any irregularities n respect to judgmont and pro-
cedure, ns the writ of Aabens corpus can never be mude to
performs e office of a writ of error or of an appeal. We aro
confined in our invostigntion to the guestion of iurisdiction
or power of the judge to procced us he did and cannot ather-
wise puss npon the inerite of the controversy. There must
Jave been a want of jurisdiction over the person or the cause
or some other matter rendering the proceedings void, 23 this
iy the only ground of collateral attack. The law in this
rospeet has been definitely suttled, we believe, by all the courta.
Ex Parte Terry, supra; Bx Parie Savin, 131 U. 8., 267;
Rapalje cn Contempts, section 155. In Fx Parle Reed, 100
0. 8., 13, the doctrine is thus clearly and coneisely stated:
“3 writ of habeas corpus eaunot be made to perform the
functions of n writ of error. To warrant the discharge of
the petitioner, the sentence under which he is held muc.;t ke
not only erroncous, but absolutely void.” The runge of our
inquiry, thorefare, ie narrowed 1o the question of jurisdiction
and the validity of the order of Judge Ward. That the court
had géheral jurisdiction of the subject of contempt cannot
bo donied ; but do tho facta atated in the record comstituto u
conternpt within the meaning of the lawl This is preetsely
the question now beforc ue. We would bave hac less diffi-
c_ult.y in deciding this case, if by the Act of 1871 (Code, sce-
tions 848 to 857), the Legislature had not dofined contempts
of court and declared that no otlier acts or conduct not men-
tioned thersin should be “ihe snbjects of contempt” and re-
pealod the common law, in so far as it recognized as con-
lempts other acts or canduct not specified in the statute. We
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are satisfied that et commion Jaw the ncts and conduct of the
petitionor, os sct oul in the caso, constitule 2 contenpt of
court, and if the statute doos nol ambraes this casa and in
torms repeals the compior law applicable to it, we would not
hesitelo to declurs the statute in that respect unconstitutional
and void, for reasons which we will now state. That eouris
lhave inherent povrer t0 punish summarily for any direct con-
tewpt Lins wnquestionably been. sottled by the al_ltbnritius.
Blackstone (vol. 4, 283,) says that the methad of punishing
contempls by attacinpent has been immemoriatly used by tho
Superior Cenrts of Justice. Contompts thal are thuz pun-
istied are oither dircct, which openty insult or regisi ihe pow-
eye of the court or ihe persons of the judges who preside thexe,
or elea arc consequentinl, which (withont such gross imso-
lence or dircct opposition) plainly tond to eroato wniversal

Bishop, in bis work on Criminal Law (8th Ed.), volume .
| : 3, sections 242 and 243, lays down substaniially the same .
~ doctrine in these words: “It iy not possible for any judieial
tribunal to fulfill its functions without the power to prescrve
order, and to cnforce its mandates and decrees. And the
commeon and apparently only practical method of deing these
things is by the process of contempt. ‘Thorefore tho power
lo proceed thus is incident fo overy such tribunal, derived
from its very consiitution, without any express statutory nid. )
The doctrine is generally asserted in. these broad terms, and {
ia balieved to bo sound; the narrewer doetrins, pbout which )
there is no dispute, is that this power in inherent m all eourts
of record. As oxplained in the first volume, it is a common
law offcnse to obstruck any course of the government or its

‘ . . . " iustice. When, therofore, a man does an -thing which inter-
i thority, and, after ennmeraud speciall jushice. , Enerciore, ! ¥
disrogard of their authorily, and, * & Y fores with tho judicial tribunal in the conduct of a cause,

s whi ithin the two descriptions he sg ; ] ‘
conwmgbt: I:Ii,efafwmb;:ommiued by anvpt::ling’ in ahoﬁ !" ho commits on obstruction of 2 criminal nature. This is &
govorally tnet ey B9 . . . 1. common form of contempt of court.”

t of that regard and respect _ .
chat damonatrates u grose it & KO E P In King v. Almon, 8 Stase Trils, 53, Wilmot, C. 7., seys:

which, when omce courts of justice aro deprived of, their . ! . -
autho;-it)' (so necessary for the good order of the kingdom) ) l_rh‘f power Wh_“"h the_courts n Westminster Hell bave of
' vindicaling iheir own anthority, is eoeval with their first

is entirely lost proong the people, and e procecds to say that coandati e ions it wit

the process of attachment for these and tho like cantempts oun: “-;“fﬂ an institution; it 13 & necessary mmdent-bo every

must pecpssarily be as ancient aa the Jaws theinsolves, for Jaws ?“"t of justice, whother of record or not, to fine an.d imprison

without a competent authority 1o soeuro thoir administration _i°r 8 "3“:;:11_“ Of {ho coutt, acted in the faeo of it (1 Vent, |

4rom disobedionce and contempt would be vain and nugs- ):'“ﬂ_ 8 18sUILE _Of attachments by tho Supreme Courts A
of justice in Westminater Hall, for contempts out of court, =

tory. The power thercfore to suppress snch conlompts by &n ianid o . ¢
i ir : £ the offonder results from the first 3 upon the £ame immemorial usago as supports the -
immediate aftachment ¢ 26 0 whole fabric of the common law; it ie es much the lex

principlee of judicinl establishinents and mmst be an insop- 47 ferrae d withiz th ; Pt
' > ror tribunal and has been Jisy, | ferres, and within the exception of ifagns QCbharta, as the
arable attendant wpon every sup %3 lssuing any other legal process whutover. I have examined

actnally exercised as enrly ns the aunals of our law cxtend, o 4 _
and as such, i eonfirmed by the statate of Magna Charta, yory c,:-u'cfullj' io sco if X could find out any vestiges or traces .
: of its intreduction, but can find none; it is 28 ancient as any

and., hence, ho coneludes that the power is nat derived from . .
anylgu],t,ut (; e Westminster UL (13 Idward 1), chap- 0;11.01' .]_Jll't o{m tizz common law; thers is no prierity or pos-
> : riority 1o iscovered abont it, and thorofere it cunnot
. v 34, which morcly deelaratory of the law of the land. . . 7
ter 38, which wab J ¥ . bo said (o invade the common law, but to set in allianco and

R———

a1 MIVY ONd J14dw

$8-0¢-90

ErA

atr

s

110y-88L 0168



102 IN THE SUPREME COURT. {139

- ———— | e e

Ex Panrs McCown.

friondly conjunction with every other provision which the
wisdom of our ancestors has cstublished for the general goed
of society.”” ‘‘Every court of rocord,” says Bacon in his
Abridgemant {Courts, E), vol. 2, pugos 533-634, “as incident
bo it, may enjoiu the people to keep silenco, under a pain,
und imposc reasenable fines, not only on such as shall be con-
victod before them of any erime on a formul prosecution, but
also on all suel 28 shall be guilty of any cantenipt in the face
of the court, as by giving opprobrious language to the judge,
or obstinately refusing to do their duty as officers of the
court, and may humediately order them into cusindy. The
courts of record, s incident to them, have a powar of proteet-
ing from arrest, not only the parties themsalves, but aleo all
\ituosses enndo el redeundo; for sinco they nre obliged 1o
appear by the proccss of the court, it would be anrensonable
that they should be molested whilst payiog obedience to iy
1 Hawking's Pleas of Crown (Bth Ed.), p. 63. JcKean,
0. J., forcibly summarized the doctrina more than a century
ago (11788),in Respublica v. Oswaid, 1 Dsl. (Pa.), 310, when
he said: “Some doubts were suggested, whether, aven o con-
tempt of the court was punishable by attuchment; bug, not
only my brethren and mysclf, but likewise all the judges of
England think that without this power, no court could pos-
sibly oxist—aay, that no contempt could, jndecd, be com-
mitted agninst us, we should be so truly contemptible. The
law upou the subject is of immontorial antiquity ; and there
is not any yoriod whien it can he said to bave ceased or dis-
continued. On this point, therofors, we entartain wo doubt.”
It was held in Cartwright's case, 114 Mass., 230, that the
vight summarily to commit and puaish for contempts tending
to obstruct or degrade the administration of justice is inher-
ent in courts as being essential to the exorcise of their juris-
diction, to the oxecution of their powers and to the mainte-
nance of their authority. It is thereforo a part of the funda-
mental law within the meaning and intent of Magna Charta

[ —— Y
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and the Declarution of Rights in onr Constitntions against
depriving any person of life, liberty or property, excopt by:
the judgment of lis peers or the law of the innd, and s not:
contrary to uny guaranice of trinl by jury or due proecss ofi
law. The langunge of the conrt in Cooper’s case, 32 Vi,
257, js peealiarly applicable to the facls of our case. “The
power to punish for contempt,” says the court, g inhercnt
:n the pature and constitntion of a court. It is a power not
derived from any siatute, but urising from necessity; im-
plied, beeause it is necessary to the oxercise of all other pow-
ors. Itis indispensnble to the proper transaction of business,
1t represses disovder, violence and excitemnent, and preserves
the gravity, tranquility, decorum and courtesy that ure neces-
sary to the impar:al investization of coniroversy. It socures
reapect For the law by reqniring respect and obedicnee to those
who represent its authority. Tis exereise is not merely por-
sonal to the couxt and its dignity; itis duo to the nuthority of
law and the administration of justice. The power to punish
for contempt i3 indispessable to the proper discharge of their
duties by magistrates. Without it the magistrate would be
in & pitiable condition, compelled to hold eourt, to investigato
controversies, examine Witnesses and listeas to arguments
and yot powerless to secure order. in his proceedings, to en-
force obadience to his decisions, lo repress turbulonee, or
even %o protoct himself from jnsult. The mere power to ro-
move disorderly persons from Lis eourt room wonld be wholly
inadequaie to secure, eithor the proper transection and dis-
patch of business, or the respect and obediencd due to the
eourt and necessary for the administration of justice.” :In
Fz Purte Terry, 138 T. 8., 238, where most of the author-
ities are collected, the court, affirming the rulings to bo fovnd
in its earliess decisions, holde that certnin implied powers
roault 1o courts of justice from the very mature of their con-
stitution, and thus thoy postesd the power to Gne for con-
tempt, imyprison for contminacy and enforce the osbsorvance of

103 .
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order. ““Courts of justicc are universally acknowlodged to
e vested, by their very creation, with powoer to impose
silence, respeet and decormm in their presence, and submis-
sion to their lawlul mandates. The power to puntsh for
contoizdis 1s inberent in all convts; its existence iz casential

to the prescrvation of erder in judicial proccedings, and to -

the enforcemcnt of tho judgments, orders aund writs of the

courts, and consequently o tho due admimistration of jus-

tice.” The moment that courts are enlled into existence and

vested with purisdiction gver any subject, they becowe in-
vestedd with this power. This doctrine of the law is well
statod in Clark e. Peopls, Breese (I11.), 340, which ia also
reported in 12 Am. Dec., 177, where will be found n valuable
uote collating the principal cases on the subject. Rapalje,
in his work on Conterapts (section 1 and notes), aays: “It
iz conclusively settled by a long line of decisions that at comn-
mon law, all courts of record hove an inhevent power to
punish contewpts committed in facte curiae, such power ba-
jng casential 1o the very axistance of a court ns such
and granted as a necessary incident in ostablishing o tribunal
as a court.” The doctrine has beon fully recognized by this
court. In Slale v, Woedfin, 27 N. C., 109, Ruffin, C. J., for
the court, aays: “The power to commit or fine for contempt
ia essential to the existence of overy court. Business cannot
be conducted unfess the court can suppress disturbanees, and
the ouly micana of doing that is by immediate punishment.
A breach of the peace in. facte curtac i3 a direct disturbance
and a palpable contempt of the suthority of the court. It s
4 case that does not admit of delny, nnd the court would be
without dignity that did not punish it promptly and withont
trinl. Necessarily there ean be no inquiry de nove in another
court, ns to the truth of the fact” Ez Parde Summers; 27
N. C., Li9; Ex Parte Schenck, 65 N. G, 366; Pain v. Pain,
30 N. C, 322; In re Qldhem, 80 N. C,, 23; Kane v. Hay-
wood, 38 N. C., 1. From tlis doctrine so firmly ostablished
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end from the reasoning 6f the authorities cited in its support,
it must nccessarily follow thoet, as the power to attach for a

certain class of contempts is mberent in the courts and essen- -

tial to their existencs and the duwe performance of their fune-
tions, Lho Legislature cannot, as to thom, deprive the eourts
of this powor or unduly interfere with its exorcise. The Con-
stitution provides for u distinct sepnrotion of the three co-
ardinate branches of the government and vests the judicial
power in the several courts mentioned in Article IV., sce-
tion 2. Tt further provides that the General Assembly shall
not deprive the judicial depuriment of any power or juris-
diction which rightfully perisins to it. Article IV., section
12. If the power to attnch for o divect contempt is inhorent
in" the courts und necessury to their vitelily and usefuloess,
any interferonce with its excrvise which prevents the courts
from proceeding sgainst confwnacinus or disorderly persons
must nceds be a deprivation of the power. But argument
is mot required to establish so pluin a proposition. Rapalje,
at page 13, section 11, says: “In the alwence of a constitu-
tionnl provision on 1ho subject, the botter opinion seems to
be that legislalive bodiea have not power to limit or regulale
the inherent power of courts to punish for contempt This

.power being nocessary to the very exiatence of the court, as
" such, the Legislature bas no right to take it away or hamper ..

its free exercise. This is undoubtedly true in the casa of 2
rourt crcated by the Constitution. Such u court can go be-
youd the provisicns of the statule, in order to preserse and
enforee ils conslilutional powers, by treating as contempta
scts which may clearly invade them. On the otlier hand,
tho Circuit and Distriet Courte of the United States, being
the creatures of Congress, their powers and dnties depend

. zpon the act calling them into existence, or snbsequent aots

sxiending or limiling their jurisdiction.” In Ex Parte
Sckenck, 65 N. C., 368, a caso which has frequontly been
citad with appioval, and & case, too, in which tho validity of
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the Act of 1871 was Tecognized to 2 certain extont, it is aaid:
“Courts of justice are established by the Constitution, and
arc invested with certain inhierent powers, which are essen tial
to their exislence, and of which they eannot be deprived by

the Tegislature. Thoir province is to construc oxisting laws

angd to ndminister justice, and they mmst nocessarily have the
power by summary reredies to preserve urder during their
sessions, control the action of their officers, and enforee their
mandates and decrees. If the courts could be deprived by
the Legislaturo of theso powers, Which sro essentinl in tho di-
rect adminisiration of justioe, they would be destroyed for
a1 eficient and nseful purposes.” In Holman v. Siele, 108
Izd., 515, the court states what it declares to be the principle
settlod by the words of tho Constitution as well as by nctual
decision : “The power,” says the court, “to punish for direct
contompts is inherent in all couris of su perior jurisdiction.
This power is not conforred by legislation, but is an inberent
povior residing in all Superior Courts. It is a power that the
Legislature can neither crente nor destrey. It is na essontisl
to the preservation of the oxistence of courts ag is the mat-
urul right of self-defense io tho preservation of human life.
Tho judicial is 8 eo-ordinata department of the povernment,
and conrts are not the mere creatuses of the Logislature, for,
if they were, the judicial department would be 3 subordinate
ove, dependent for existence and power upon tho will of the
Legislature. This is not, ae tho Constitution expressly de-
clares and the united voice of the courts affirm.- As it is a
co-ordinate branch of government, and as jndicial power can
ouly live in tho eourts, it must follow that courts possess in-
herent powors which they do not ewo to the Legislature, and
among theso powers ig that of the right to punish direet con-
tempt. This subject has been many times discnssed, and the
doetrine often afirmed, without diversity of jndicial opinioz,
that eourts do possess pewer to punish conternpis independont
of legislation, and that this power is one that the Legislature
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cnn neither destroy nor abridge.”
Deatow’s case: “So inheront ia the power to atlach for con-

tompt, that the Legislatwre would have no power to deprive |

the courts of its exercise.” And in Herndon . Insurance
Co., 111 K. C., 384, it was held that the Supreme Court wag

ereated by and derives s power and jurisdiction froin the .

Constitution. Its mandate cormes from the peaple and the
source of its autherity is the same as that of the legislative
and executive departments. “The same organic Jaw which
gives tho Legislatnre power to make roles and regulations
for the orderly and regular dispatch of business in iis ees-

sicns, free fromi the control or interfercnce of the exccutive .

or of this court, gives the like power over its own procodure
to this court, free of interfercnee from cither of tho other
co-ordinate branches of government. Neither body bas shown
amy disposition to encrcach unpon the comstitntional preroga-
tives of this court.” Tho power of the Legislature to Te-
quire this ecourt to rehear o casc otherwise than is prescribed
by its own rules of practice and pracedure was denied in that
case. The Superior Court, being a conssitntional body, musi
he guversied by the sawe law ue this court, and is vnder the
same protection from legislative inlerforence, so far at lenst
as its imheront rights aud powers aro concerned, which are
specially shielded by the Constitution against infringement.
In re Woolley, 74 Ky., 98; People v. Wilson, G4 1., 196,
Siate v. Morrili, 16 Ark., 584 ; State v. Kiser, 20 Oregon, 56.
Seq nlso Jcott v. Fishblate, 117 N. C., 265, in which the
inlicrent power to punigh summarily for eontempt was said
io resido oven in 8 mayor of a town na being necessaty to the
very existence of the court. The validity of the Act of 1871
weas setiled by Bx Parle Schenck, “wich eertain savings in
respect to tho inherent rights of the conrt,” said this court by
Pearson, (. J., in I(ane v. Haywood, 66 N. C., 31. That i,
its oporution was restricted to those contempts which are con-
stroclive and the right to attach for which is not essential to

-

This court said In -
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the full and frec cxorcise of the powers and juriadiction con-
ferred upon the courta by the Constitution. It would be use-
Iess to mnitiply authorities in support of this reasonable and
necessary doctrine that tho lLegislature cannot deprive tho
courts of any of their vital porers, such a8 are requisite for
their prescrvation and for their protection from unlawf{ul
interference in the excrciso of their jurisdiction and the per-
formance of their judicial functions. The docirine I8 recog-
nizod as perfectly sonnd and well settled in all the cases we
have cited, and is a logical deduetion from the ether propo-
sition that the power 1o attach for contempt is inherent. If,
therefore, tho Legislature by the Act of 1871 {Code, sections
848-064), had attempted to dostroy or abridge this power, it
would become our duty to declare the nct to that extent void
and of no offect.

Tho Legislature bas the same inherent power 1o preserve
order and to attach for any act which tends to interrupt its
doliberations and proceedings or which is committed in con-
tempt of its authority, as is vested in the courts. Rapalje,
section 2. With the lawful excrcise of this undoubted power,
tha judiciary will not interfere. It is recognized 2s being
necessary to the proper and orderly trausaction of its business
and is clearly implied from the other powers conferred and
duties imposed upon that honorable body, under the element-
ary and familiar rule that, when a power is glven, every
other power noccasery o its cxecution is to be considered as
also granted. As wo will not atiempt to restrict or rogulate
tho exercise of this power, and it would not be seemly to do
so, wa will not nesumo that the Legialaturo intonded to tronsh
upon the right which inhorently belongs 1o iko courts to pro-
tect themselves, by punishing those who unlawfully obstruct
thoir proceedings or act in eontomnpt or defiance of their au-
thority.’

But fortunately we are rclieved from the necessity of de-
ciding the question by the fact that this court hns construed

e d
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that stutule, nnd held thet it “does not take away any of tho
inhorent. powers of the courts, which are absolutely cssential’
{a the ndministration of justics, and is not such an encroach-
ment vpon the rights of the judicial department of the gov- .

{
ermment 28 to warrant us in declaring it to be unconstiin-

tional nnd veid.? Diek, J., in iz Parle Scherck, 03 N. C".
16S. In view of whal the court had before said in that case,
which wo have already quoted, it must bo taken a3 sectled
that the Act of 1871, ns brought forward in The Code, sec-
tions B48-654, is, in respoet to the luw of conlempl, as hroad
and comprohonsive in its scope and meaning ss the common
law itself, so far as it relates to those “inkerent powers of
the courls, whicl are absolntely essantial in the ndministra-
tion of justice.” -

Witl: these obsorvations as to the power of the courls, lec
uy now inquire whether the facss found by the judge and
“specified on the record” show that the petitioner hns com-
mitted & conlompt, wilbin the meaning of the Act of 1871
and the common law, for which he could be summarily pun-
;shed. There i no case o bo found precisely like this one

in all of its faets and circuinstances. Insults to-judges and

assnvlts upon thewn, while in the discharge of their official
duties, in resentment for some imaginod grievance growing
out of their official action have been so rare, bo it said to the
credit of a law-abiding and law-respecting people, that it is

_ diffienlt to find an exact precedent for onr ruling in this mat-

ter, but nuthority is abundant in support af the principle upon
which our decision must rest. If the respondont has net
committed a contompt of conrt for which be cun bo som-
murily punished, we might well join with Lord Langdals in
his assertion that withous such r power in the court, “it will

b impossible that justice can be siministored. It would bo

boter {in such circurustunces) thut the doors of justice wete

" at once closed.” Liftler v. Thompson, 3 Beavan, 129. He

was there spoaking of an attzck vpon a party fo a cause then
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pendmg 1low much mora nggmvutcd 13 onc made upon the
prosiding judgo of tho court. The same idea is advanced in
Bz Parie Mcleod, 120 Fad. Rep., 130, a enso much like ours
in its facts, if it docs not fully cover Lo very question here
involved. Tt thero appeared that a commissioner had beer
assaulted by a party of whom he had required un appeirnnce
bond. With rofercnce lo these fgcts, it was substaniially
said that, as courls cam exercize judicial funetions only
througl zhoie judicial officors, an assault upon such an officer
beeause be hos diseharged a required duty is noccssarily am
attack upen the court for what it has done i the administra-
tion of justice. It is vitnl to the welfare of society that
conrly, which pass upon the life, liberty and property of the
citizen, be free to exercise their repson and conscienco unawed
by fear or violence; and the highest cousiderations of the
public good demand that the courts protect their officors
against rovenges induced in comsequenco of the porformance
of their duties, as well as violence whils engnged in the
actunl dischargoe of duty. Tt is a high conterapt -of court to
seek to punish a judicial officer for his official act, olaswhero
thau before a constilutiomal tribunal of impoachment. The
evil is that the judge has beon hold to accountability for his
judieial acts and punished contrary lo the law bocause he
has performed thom. That acts like this, which degrade tho

judicial office, unfit the ineuwbents for calm doliberation,

awo thom in the exercise of their functions, and undermins
their independence, must rocoil fearfully on the ordorly and
decent administration of justics, cannot be denied. Whe
woald have any respect for the autherity of a conrt whoso
judge, the moment he left the court house, eould be subjected
with impunity to insult and assault because of acts dons in
his judicial capocity while on the beach? Is it in the power
of any person, by insulting or assaulting the judge because
of officinl acts, if only the assailant restrains his passion until
the judge leaves the court building, to cornpel the judge to
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forfeit oither his own setf-reapeet and the regard of tho people

by tame subruission to the indignity (without aummarily ar-
ruigning the culprit), or else sot in his own persen the evil
example of punisking tho insult by taking tbe law into lms
own hands? If he forbears for the time and resort to the
eriminal low, the remedy is hardly better than the wrong,
since lhen ke must becemie a privete prosecutor in some
other court and dopend on it to vindicato the independence
of his ovwn.

Wo will now refor to a case which at least oue cminsut
judgo has proncunced to be “the sblest caze on the law of
conterupta to bo found in the books,” Hammend, J., in 120

Fed. Rep., at p. 772. 1t is the case of Commonwealih v..

Dandridys, 2 Va.., cases 408. The respondent who was in-
terogted in the event of the suit, then pending in the eourt
over which the judge presided, met the latler on the sieps of
the court house as ho was relurning from his chambers to

.open court and grossly imsulted him, chargiog bim with

corruption in the trial of the case. ‘The court wus not actn-
ally in sossion but in reeess. 1t wos adjudged to bo & con-
tornpt for which sumnnury punishment could be inflicted.
“Judicial indopendence,” says tho court by Dade, J., “has
boen un object of constitutionsl cura in this country. In the
origin of this governnent it was thought expedient to make
that department independont even of dit~exccutive and legis-
lativo branches, who are not presumed to do wrong; and shall
it be aaid thot it is wholly unnecessnry te make it independent
of the paesions and projudices of all who may coneeive them-
selves injured by its legilimate prooesdings? Shall o judge
be ealled independent who is umavoidably placed in = situa
tion in which he coutes in eonflict with the jealousies and ro-
sentment of those upon whose intorcats he has to aet, and
bo reduced to the alternative of cither submitting tamely to
contumely and insult, of resonting it by fores or resortmg to
the doubtful remedy of an action at lnw? In suck 2 state
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of things it would vest in the discretion of every party in
court to force tho judge, cither to shrink from his duty or
to incur the degradation of his authority, which must una-
voidahly result from the adoption of cither of tho above al-
ternatives. To asume that the personal characler of the
judge would be a suficient gnarantee against this, is to im-
azine a state of socioty which would ronder the office of the
judge wholly unuccessary.” In amother pars of the opinion,
this able and schelarly judge said: “When 1 sce the. juror
and the witness protected from insnit for what they may
hinve suid or dome in court, I ask whether it is mare necessary
to defend these cheractors, who ray perhans never bo sgain
calied into a couri of justice, than ke judge, who must bo so0
often. exposed to similar izinis. VWhen in all these cuses T
find the great object to be the preservation of the authority,
dignity, impartiality and indopendence of the judiciary,
without whieh it hns been said it could not exist, or if existing
would be & curse rather than a blessing, I cannot feel justi-
fied in excepting a case which is in all its particulars in
direct hostility to this principle, becanse I cannot back my
opinion by a roported cose.” After eiting Blackstono and
numerous olher anthorities he proceeds: “With this array
bafors our eyes, con it bo credited that it should be so highly
penal to assault or abuse n judgoe in court for his judicinl pro-
ceedings, and no offense 1o do the same thing to him the mo-
ment after his leaving the benel, on account of the same
provocation! Can it be considered a matier of so much con-
sequence to protect the porson of the suitor, the lawyer, the
wilness, the juror and the jailer, and none to defend the,
judge? Not that I mean to arrogate amy higher porsonal
privilege for the judge than for the humblost of these, but
becaunso it is obvious that the prinaiple which suggesis the
necessiiy for prolecling them rises with tho grade of the
officer, und that tho majesty of the laws ruay be more de-
gradod in the porson of tho highest than of the lowest officer
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Ex Tarrr McCowx.

incensted with theic administration.”  Judge Whele, who
wrote a separate concurring opinion, answers the argument:
thero made by the respondent’s counsel, and now advanced in
ihis case, n very forceful words: “It is eontended that in!
weneral and upon prineiple no contempt can be commitied in
;nj,' conrt unless it be in session at the time, and the cen-
jempt be committed in its face. And that no contempluous
words spoken to or of a judge, during the recess or vacalion
of hia court, however deeply they may implicnte his judicial
eondnet, can be thus punished. The argument upom this
point was specious aud imposing. Whethor it was sub-
stantinlly correct, and whether the result endeavored to be
prodneed by it be in accord with either the pnblie good or the
great principles of law long since established (mot for the
private gratification of the judges, but to insure the well be-
ing of socicty) is another question—a question of solemn im-
port te every mun who looks to the Jaws of his country for
the preservation of all he holds doar. Ve canpotb prostrate
the eourts of the country at the feet of every disappointed
suitor who may happen to lose his canse, or whosusconduet
may nocossarily clicit from a judge obeervations unpleasant
to hiis feelings, without the most fatal consequences. Nay,
destroy the protacticn which the law now gives to your court,
unloose the lands and tongues of such persons, expose your
magistrates Lo their abuse, contumely and vituperation for
their judicial conduct wichont sny hpmediate and efficacious
means of rostraint, and instead of that happy, dignified and
penceful state of socicty which we nosr enjoy, we shall soon

‘find that wo have neither laws nor magistrates; and lot it
be remeombered that in this conntry we ought not to bave, *
“we have not, apy privileged order of men. If one man ie

reatrzined from svch conduet, every man must be subject to

a like restraint. If one man is at liberty to pursue it, evcrfy

other man must enjoy the same liberty.” . ‘
We might well stop here and rest our decision wpon t
1839-—8§
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yeasouniny in tini case aud the doduction of that sble court
that in such & case as the ono thora and here presentod, au at-
tachment for a diroct conigapt will lie and punighment can
be smmmarily imposed. But we are impressed and the court
was in that ease, with the great importance of the question
whieh induces if it does not require ua, pspecially in view of
the ahility and zeal with which counscl have argued before
us, to investigate fully this doctrine of attachment for con-
tompt awl deliberately and maturoly weigh the reasons for
and agniust it, wided by tho learning we find in tho books, to
the ond that our conclusion may be formed nfier the most
careful thought and deliberation, and with due rogard for the
Jnaintenance of the rightful powors of the courts ns well as
the presevvation of the personal liberty of the eitizen. If,
in an atiempt to do this, more time is consumed than we
could wisl, an apology will e found in the desire we have
to rench a just and sofe conclusion.

When wo use the torm “ntiachmout for contompt’ it muat
be understood that we refer to the summary procceding and
yol to the remedy by citation or rule to show cause whon the
contompt i¢ indirees ot construetive and the offense can now
bo punished onty tigs for m contempt,” a8 provided by the
' statate, Cods, section 654 With this explanation of 2 term
wo proceed to the further disousison of the authorities.

In I7. S. v. Anonymous, 21 Fed. Rep., 761, whera the ques-
tion here involved is examined at great leugth in n well con-
sidered opinion by Judge Hammond, who reviews the cases
with marked discrimination and sustains his views by the

moat eogent reasoning, it i held that “where the act or con-’

duct takes the form of an assanlt upon on officor, 8s whoen
e was boaten and mads to eat the procoss and its sedl, the
impediment to the officiont administration of justico may be
* quite na dircct in its operation to that cnd, happen where it
suny, as if the party had ridden lis horse to the bor of the
court and dragged tho judgo from the bench to beat bim.

i
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To this as it may, Wherever tho conduet comyplained of ceases
to be gencral in its effect, and invades the domain of the court
to bocome specific in its injury, by intimidating vr attempting
{0 intimidate, with threats or othorwise, the court or its offi-

eery, the partioes or their connsel, the witnesses, jurors and the
like, whils in the discharge of their duties ns such, if it be

construclive because of the place where it happens, vet, be-
causo of the direct injury it does in obstructiong the work-
ings of the organization for the odministration of justice in

that purticulnr case, the power to punisl it has not yot been
{skon away by any ststutc, Liowover broad its terms ToRy 8p- '

parently bo.” This is n very irmportant case and o stroug

 guthority, as in it the court construos the Aet of Congress of
1831 upon tho subject of contempts, which grestly Yimited

the power of the Federul Courts to punish summuarily for
contenapts and confined it o misbehavior in the presence of
the eourt oF SO Hear thereto ns to obstruct the administration
of justies, and misbekavior of the officers of tho court and
disobedionee or resistance 10 its process. The act, if any-
thing, i3 moro rostricted in ils provisions that our statute,
Code, sections §48-654, and yet it was heold in the case cited

that it was nol neecssary that the offensive act should have

beon commilted in the bnmediate presence of the court while

* actually sitting in the court house with the judge on the .

bench, bat though mereky constructive because otithe placo
where it is committed, it becoues & taing done 7 facie curiae
within {he menning of the statule, if it affects an officer in the
discharge of his duty and directly tends to obstruct the pro-
ceedings of the court or the administration of justice. It is
gensrally nnderstood that the object of the act of Congross
was to enlarge the liberty of criticism by the pross and othors
by curtailing the power to punish edverse comments upon the

‘Fadernl Courts, their oflicers and proceodings. U. 8 o

Anonymous, 21 Ted. Rop., at p- 7683 Ez Parts Poulson, 12
Fed. Casos No. 11,350; Cuyler v Roilroad (In re Danisls),
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131 ¥ed. Rop., 5. In other respects tho common Inw pre-
vails as it did under the Act of 1789, aa to nll conterpts com-
mitted in the presence of the court. Cases supra.
In . S. . Pallerson, 28 Fed. Rep., 509, where it appcars
the Tespondent had assamlied an atlorney in the court room
during the recess of the court, it was held that he could be
attached for comtemnpt, the comrt assiguing the following
reason : “The mistake of the respondent wos in assuming that
when thie judgs left the bench, he might, so far as the court
was cancerned, proceei] to accoriplish his purpose of making
tho assault, supposing that il was only when the judge was
on the bench that any question of contempt could srize. Bat
it must be apparent to every one that this is a nisconcejion,
and far too restricted to admit of approval anywhere. The
court would deserve the cantempe of public opinion if it per-
mitted o parrow a view of its prerogatives to prevail, and
could zot complain if during its recess tho court room should
bo used for & cock pit or a eonvonient place 1o ercct 2 priza
ring. That is the logic of the fnlse assumiption thnt was mado
in this case. DBut wiolly aside frem this consideration, therse
is 2 principle of protection to all who are engagred in and nb.out
the proccedings of a court that requires preservation against
misbehavior of this kind. The defendant in court whoue at-
torney was ettacked is enlitled to the protoction of the
court mgminst any personal violence towards its atiorney,
whilo he i3 in aitendanec on the court. Otherwise, atttorneys
might be driven from the court or deterred from coming to it,
or bo hald in bodily fear whilo in attendonce, and thereby the
admiuistration of justice be obstructed. This principle migkt
bo pressed beyond reasonsble Nimite, to be sure, but it cor-
tainly is not going beyond the true confines of tho dactrine
to apply it here. It protects parlies, jurors, wiinesses, the
officers of the court and all engaged in and about tho busi-
ness of the court even from the service of civil process while

- -
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in attendance, nand certnmmly should protect an atiorney at
the bar from the approach and attack of thoss who would
do ki a personal violence. A former ruling of this court
on that subjeci has been especially approved by very high
authority.”

Lord Cottenhnin eommilted to the Iflet for contempt a
barrister who was also o mewber of Parlinment and who
had threatened a master in Chancery with a view of inducing
him to reverse his decision, upon thy ground that his conduet
tended to pervert the, course of justice and to obatruct its
due administration. ‘This ruling was approved by ithe
House of Commons upon ihe report of its Committes
of Privileges, and the claim to be discharged by reason of
privilege was disatlowed. A liko decision was made by Lord
Eldon, when n witness wus intorfered with, in Ez Parte
King, 1 Vesey {ch.} 315; and aleo in Bz Porie Burrous,
8 Vesey (ch.) 5833, when viclenoce was committed in one of
the offices of the court, though not in its immediate prosence.
Tho Court of Chaveery in Williams v. Johns, 2 Dickens, 477,

atteched the defendant for having compelled the officer, who

had served him with a subpens, to eat the smne and other-
wise ill trealing him. In cach of theso cuses the offense wes
recavded as a criminal contenipt by ronson of its dircet ton-
dency to thwart tho administration of justice, a3 much so as
tf it had been committed in the very “face of the ecurt’””
It was held in Sisie v. Garland, 35 La. Ann., 532, that the

-use of abusive Inngunge towards a mermber of the court and

an agsault upon bim during a recess, and in the court reom,
under the pretext of resenting what be had said or done
whon on the bench, was a ditect and aggravated contempt of
the conrt for which he covld be summarily punished, snd in
Baker v. 8tuts, 82 Qa., 770, it was held that a court was not
dissolved by a mere recess or meccasary adjournment from
oue day to tho next, and misbchavior affecting public justice
in the court room and in the immediate presence of the judge
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during such a recess, and whilst be is altending there to Te-
sume business bt before the hour of recess has cxpired, was
a contompt commitied in the presouce of the court and pun-
iduable swnmarily. The ecurt by Bleckley, C. J., said:
“iWhat right did he, the rospondent, bave discuss bis cose
+f the conrt wus not in session? And what, right did he have
to do it in an IMProper wanner if it wos in sesmion? Tt was
wrged in the argument before ng that he wns merely complain-
ing to the judge, and in so doing was in the exercize of a
legal right. DBut what law confers on a suibor the right L
converse nbout bis case with tho judge out of court! Are
the State’s judges to be questioned by suitors about their casos
and listen Lo complaints cleewhers than in eocrt? We think
not. The office of Judge world be intolerable to the holder
and degcuding to the State, were the jnenmbent sebjectod by
lnw to personal rad private approach, questioning and Liarass-
ment at the will of anxious and discontenied suitors. The
only place for intercourse with judge, touching Husiness
pending in eourt, is the pince where the eourt sits, zud the
only time for it is during the sitting.”

Tu People v. Wilson, 84 TN., 193, it is held that the power
1o punish for contenpts is an ineident to all courts of justice,
independent of any statitory provision. Referring ta the
statute of that Stale aticmpting to restrict the power of the
conris in this respect, it wns furthor beld that if the statute
shounld be regarded as a Jimitation upon the power of the
court to punish for any other contempts than those committed
in itg prescnce, yet in this power would necessarily be in-
cluded ol acts cxlculated to impede, embarras: ar ohstruct
the “court in the administration of justics, and such acts
would be copsidered as dono in the prosonce of the courl.
See also on the subject of contempts not comumitted in tho
court room, Kz Parle Suvin, 131 0. S, 267; In re Cuddy,
ibid., 280; In re Healey, 53 Tt., 694; Littler v. Thompson,
9 Boavan, 129; In re Bury {noto), 10 Fed. Rep., 630; Wel-

v
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lesley's case, @ Rue. & Mylne, 629. In Rex v. Wigley, T Car.
&P, 4 (32 E. C. L, 415}, it appeared that a witness in a
proacention, tried al the Kiog's Beneh sttingg, struck the de-
Fenidaut after the trinl was ever, whon both were in the lobby
of the court. The witness being bronght to the ber nd ovi-
dence given of these facty, the jwige (Coleridge) conmitted
Jim to the cusiody of the wnrshnl for three days for this
contempt of the court. So in the cuse of In redPryor, 18
Kan., 72, the facts were that an altorney %had sent to n judpge
out of court, a letier of an insulting character and cunt.:lining’
an impntation upon his integrity with roference to & causo
which was being iried before him, and it was held to be a
contespt of court and oue which could be summarily pun-
ished. “If the langnage or eondret of the atlorney is insult
ing or disrespectful,” says ihe comrt by Brows, J ., Fund in
the presencs, real or constructive, of the court, and during
the poudency of ecertain preecedings, wo canuot hold thet
tho court oxceedad its power by punishing for contempt.”
Tn Sevin’s case and in Cuddy’s case, supre, the offense was

not committed in thoe immediate presence of the court, but in -

2 room in another part of the court honse, which was held %o
be within the precinets of the court and in its constructive
presoneo and the offender rherefore subjeet to swmmary pnu-
ishment. 131 U. 8., 267 and 380. )

A ease more liko ours perhaps tham any other is that of
State v. Steube, 3 Ohio C. C., 383, first heard below and then
on appeal, the full report of which is not ‘necossible to vs.
The facis appear to have been that, during & reesss of the
court, the prosccuting attorney was without provocation as-
sm.l]tcd by 2 witness in » criminal case then pending, be
being alse a defendant in a like case not yet ealled for trial.

" The assault was made at n place about five blocks from the

court house and grow out of tho attorney’s conduct in the
pcr}dmg caec. The statute of Ohio provides that a f}ernon,
guilty of misbohavior in the prosence of a court, or of a ] udge
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at Chambers, or o near as to interrupt the proa:edings or
to obstruct tho administralion of justice, may Tbe punished
summmarily. It was beld that the easo was within tl:-m terms
of the statuto and tha respondent was proporly pun{nhed in
» summary manner. Another case very sitnilar in 38 facts
is In re Brule, T Fed. Rep, 943, in. which it appcarc-z-i that
the respondent had bribed n witness at the latter’s n:ebilcnce.
The court held that, oven within the words of the act of Con-
gress, it wus & direet and not o constructive conbm.npt for
yhich summary punisiuent could ba meted out. It cites anfl
rolies on Savin’s and Cuddy's cuses, mI0Ng otlices, :md perti-
nently inquires “if i€ is a contem pt to bribe o witpess 10 front
of the cours house, is it not a eontompt 1o atte.mlzt to do tho
spme thing on the streot opposito the court building or even
iour Llocks away? Is ot the rosult the same? Is not the
motivo of the accused the same 2. Tow, we o3k, can the mere
clement of distance change the character of the 'act or take
from it the quality of being o direct oﬁ'ens.a against the au-
thority of the court and u palpable obstruct:or.t w the admin-
istration of justicel A ruling whiclt wonld ignore t-hc com-
plete identity of tho two kinds of offenscs weuld aat.:nfl.ca fhe
substance to the fonm. Qui haerel in litera haeret in corfice.
In Bz Parfe Summers, 27 N. C., 149, an officex 1ad. refused
obedienco to an order to return process in his hands, and ac-
companied his rofusnl with an insolont message W the l.'bO‘ll..l‘t.
Qomumenting on these facts, the court, by Buﬁi‘n,_ﬂ. J., smd::
“But had there been 10 legul default, and admitting that this
porson might have insisted beforo tho court, on. the &e'laj of
the return to the mext day s bis absolute righi, yet the
mmessage io the court, in its terms and manner, and whils .ﬁe
was in the verge of ibe couré (italics o~:1rs)., was 13 (_aifenswc
and disreepectful as it could bo, and in itself justified the
'I'me." . .
We have thus' reviowed ab much Jength tihe anthorities
hearing eithor diroctly ar indirectly upon the important and

O
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delicate guestions under consideration and have found abun-
dant support, as we think, for the coneclusion we have
reached, that within the meaning of vur statute, Code, sec-
tions $48-654, the conduct of the respondent was n dirset eon- -
tomps of the courl, as much so as if the assault had been made
when the judge was sitting on the beneh in open court. The
insult was given and the essault made “within the verge of
the court,” as aplly expressed by Chief Justice Ruffin in
Summer's cuse.

Tt wmay well be doubted if the caso of Ia re Gorham, 139
N. C., 481, is not in conilict with that of In re Oldham, 89
N. ., 23, and dees not virtually avorrule it, though it may -
not in terms have domo so. Indesd wo doubt if the Oldiam
case can well be sustained in view of the principles herein
atated and the autborities ralied an. ‘The court, in that case,
hold thot there wes no conécmpl at all and that the offeuse
could only be panished by indietment, while in Gorkam's cass
it was Leld that the sttempt 1o corrupt a juror could be pan-
ished as for a contompt, it being an unlewful interforenco
with the proccedings of the court in un action, which tanded
to dofcat, impair, impede or prejudico the rights of u party
theroto, within the meaning and intent of The Code, section
654, subsection 3, and ecction 656, the ouly difforence be-
twoen the two cuses being that, in Oldham’s sase, tho offense
consisted iu handing o 2 person summoned as a juror printed
cireulars containing matler ealeulated to prejudice the jurors
against the defendant, in a cause then pending, with a request
that he would distribute them among the jurors during tho
term, while in Gorhant's case, the offense was eommibted dur-
ing the term, though in the recess of the court. We perceive
no practical difference between the two cascs. Indead, we
think that in both cases, if the respondents were not guilly -
of a contempt, undor section 848 of The Code, which could
linvo been punished summarily, because of the dircet intorfer
ence witll tho proccedings of the court and contompt of its
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authority, continuing o fhe very moment of the {rink of the
casos, Oldbam, 38 well as Gorham, was et fenst guilly under
saction 034, subsection 3, and section 638, upon the facts
found and stated iz the record. What difference ean thorae
be, undor the lutter gection, between corru pting jurors during
the term of the court and unlawfully influencing one of their
aumber before the term, with the understanding that ha will
in turn injinence his fellowes doring the term to decide @ par-
ticular way! @Quif acid per alium, factt per sc Does not
the ono as dircetly tend to purvert or dofeat the administeo-
tion of justice 18 the akber, and is pot Ele one &3 much u con-
tompt of the authority and digpity of the court us the other?

In both classes of contempts, {lke pumishment is of the
sume kind, a fine not Lo excoed two hondred and ffty dollaxs
and imprisonment not io exceed thirty days, but i direct
contompts, the proceedings are generally of a summary chax-
acter and there ia mo right of appenl, the facts being stated in
the conunittal, nttachnient or procuss and roviowable by he-
beas corpus, while in indirect contempts the proceedings are
commenced by citation or rule to show cause, with the right
to answar and to be heard in defense, and also with the right
of appeal.

The stntute provides (section (48) that direct contempts
ghall consist in «jisorderly, contemptuous oOF insolent bo-
havior committed during tho sitling of any eourt of justice,
in immediate viow mnd presence of the court and directly
tonding to interrupt its proceedings, or to imnpair the respect
due 1o its anthority,” and “any breach of the penc2 or n0ise
ot other disturbance tending te interript the proceedings of
any court,” and these and other acts and negleets, ot neecs-
sary to bo here mentioned, aro declarod to be the only acts
and neglects which <hall bo the subjocts of contempt of court.
Tosted by reason and anthority, we think the statute must be
e construed a3 to embraco the case presented in this reeord.
1f we thought otherwise and that resort to the common law

e et e
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is necessary to protect the judge from insult and to shield
him agninst assault for bis judicial eots, wo would not per-
mit the statute to stand in our way As said by the preeent
Chicf Justice in his conewrring opinion in the case of Inre
Gorkam, 120 N. G, 401, with reference to this very statute:
“f¢ cannot be justly imputed to the Qeneral Assembly that
it passed an act <ntanded or s worded as Lo justly mean that
the ndmipistration of justico can be defealed, impaired and
impeded.  Were it possible that such an act had been passed,

it wonld be our duty te declnre it unconstitutional and with -

ns great renson as the court has evoer done so in any cuse.”
And in this connection, other words of his in that opinion
are oqually applicable to the faels of this case as they were
to the case then being decided: “The contempt,” be says,
#aould not be moro direct or peipablo if & band cf armed men
had followed the jury to the court house will threats of
violence if their verdiet was unfevorable, and had stood f[ust
outsida tho door to exccute -punistonent if dizappointed. . Xt
is equally « contemnplt of conrt whethor 2 man mests 2 jurer
just ouiside the court touse with » bribe or a bludgeon in
Dis hand. If the eourt cannot prevent sither because not done
within the court room, ihe administration of justice i no
longer frce. The indepoendence of the judiciary no longor
exists.”” While this court will always be disposed to safe-

" gnard the poreonal Yiberty of the citizen and enforce all

constitutional guarsutecs in his favor even to the exlreme
limit, it must at the samo timne lack to its own preservation,
as the power of the courd 16 protect itself is a peTt of the
supreme law, and the corresponding duty plaiuly enjoined 1o
exorcise this power, whenever neccasary, i as jmperative if
not us mandatory as eny other obligation rosting upon it
andor the Constitutivn. The courts dorive their nuthority
and jurisdiction from Lo people through the organic lavw,
and the rospect of the people for and thair confidence in thoir

judges are absolutely essontial tothe meintenance of that

e
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power and euthority. They are tho foundation upon which
the whola fabric rests, and whoever impairs either of the
former to that oxtent threatens the very oxistence of the
\atter. 1u Durham v. Stais, 8 Iowa, 254, it iz weoll said that

{ha power givon to the courts to punieh for contdmpts is not .

alone for their own protection, but also for the safety and
bonefit of the public. The life, liberty and property of every
citizen are preserved and the true vielfare of society in-
gured and promoted in the prescrvation of this power in its
. propor vigor and clficiency.

o concluide the discussion with the langnage of Chancsl-
lor Kent, when speaking of the axemption of a judge from
civil liability for his judicial acla, which is peculiatly appli-
enble to this case, as tho prosecution of & judgo for a wrong,
allegod o havo been commitied in the axecution of his office,
is assuredly less harmful than an unprovoked assault wpom
his person. “Whenever,” said the chancellor, *we subject
the establishcd courts of the land to tho degradation of pri-
vate proseculion, we subduo their independonce and destroy
their authority. Imstead of being venorable bofore the pub-
lie, they bocomo contemptible, and wo thereby emholden the
Yiceatious to trample upon overything sacred .in society and

io overturn thosa institntions which -have hitherto heen .

deomed thie best guardians of civil liberty.” FYates v. Lon-
sing, 5 Johns, 282. )

The cases cited by tho petitioner’s counsel are nat in point.
Delafield v. Construclion Co., 115 N. C., 31; Hinton v. Ias
Co., 118 N. C,, 22. Tho judgoe had not loft the bench for the
torm, 88 in thoso cases it appeared he had done, but by ex-
press direction the court was kept open for tho transaction of
othor business, the signing of the minutes and some unfin-
ished mattors.

Having disposed of the legal quostions involved, we can-

not tako lenve of the case without commending the able and
fearless judge who presided in the Superior Court for the

Eha T
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perfeet control and complete mastery of himself, which he
exhibited under maest trying and exasperating circumstances.
Tis subordination of self, in deference to the dignity of his
high office, is worthy of the highest praise and must command
at once for hiwn the respect, confidence and admiration of
AN, IL was the beat tribute he could bave paid to the judi-
cinry and the most perfoct exomple he could have presonted
to the people of ong of their chosen vepresentatives in judicial
station, who, tosted by the scverest ordeal, admirably sus-
tained ita digmity and by his own submission and self-ro-
steint enhanced the respect due Lo the power and the mnjesly
of the Jaw. Grided by tho swne spirit which prompted Lord
Coke's simple but impressive answer to his king, when be
was asked by him ont of court and in advanee, what his opin-
ion, as Chief Juasize, would b concerning the extent of the
roynl proragative, Wg can safcly expect that whenevor ooch-
sion requires “he will always do that which shall be fit for:;n
judge to do.” In the proceeding before hisa, and be was the

-proper and indeed the only judge to initinle it bo was fully

within the pals of bis jurisdietion, and in all Tespects has
proceeded in aceordanco with the Jaw and in a most exem-
plary niauner has vindicated the dignity and authority of
his eourt. ’ /
Tho opinion in this case i3 not intended, nor mnst it be
coustrued, as approving what is snid in the autharities cited,
where they go beyond what Is petually neccssary for the de-
wision of this cose. Whother it is o direel conbempt to insult
ér attack a judge for any of his official ncts after the court
has edjourned for ths term, i o guestion which, with others
of a like characler, is ot presented and not within the scope
of this decision. We pass upon what is now before us;
nothing more. .
. W have not discussod Lho gquestions raised below as to’tha
proper method of bringing @ decision in habeas corpus pro-
ceeldings iute this conrt for rovicw, vhether by direct appeal
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or writ of certiorari, as all irrogularities have been fully
«aived. In re Briggs, 133 N. C., 118. Tho mattor is meD-
tioned in the hope that the law upon this subjeci may be
rmade clear by logislative enacirment, as there seome to be no
speody and at the same time adequate remedy in such a case.
In some instances, alihough they mmay be rare, it might he
proper to allow bail, but this is & watter yhich addresses it-
solf to the wisdom of the Tegislature and docs not fall with-
in our provinee.

There is no erxor. The politioner will pay the costs of the
proceeding, imcluding the costs of this eourtk. )

No Leror.

CORFORATION COMMISSION v. RAILROAD.

{¥iled Se_picmbr—r 26, 1205},

Com:missia-n, Powers and Rules of-—Uarn'ers

Corporation
__Track Scalss—Ewidence.

The Leglstatute hae the power to supervisc, regulate and gontrol

1.
the rales and conduct of common carciers, and this regulation
may be exerciged elther directly or through 2 commisaion.

e Under the acl crenting the Corporaltion Comumisgion, "it hes the

power to reguirn & uilroad to put in track acales nt such points
au the quantity of pusiness may justify it.
aably exereised, and suoh prdera mre

4, This power cunnot be unreaso
ior Court and by ihle sourt.

subject to Teview by the Super

4. The court or the jilry, upom EOPET instructions, 39 the.cuse WAY
be, should pazs upos the reasopnblcness and necessity of un order
ot Lhe Corporation Commisslon sequiring track scnies to be pub

]
1
3
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Cosroxation COMMISSION b RA1CROAD.

§. Yhere thers Wik evidenre Lhat the defcudani kad put in track
senles at other points where fewer e¢ax londs wrere shipped, sund
that the petitioner peid anpuslly 330,000 in freight and that
tle delendunt offcred to put them in B the petitioner would pay
higher rates {umouniing gonually o 5950, nenrly the full eost
of scales and of puiting them in,] thoa was paid by shippers
ut poinla where scales had been put in, held, thet the evidence
waa sufficient to be wubmilzed to the jury, ou the res#onableness
and uccessity of the order.

— N

The facl timk the petitloner would eut and ship lomber only lwo
moro years from Lhal point docs ot per re make the order um-
rensomable, when Lhe petitioner lad siresdy shipped from thst
poiut jor five years and had tew years’ cutling wt another sla-
tion on Lhe defendnnt’s rond, {o whicl the senles conll then be

muved.

C

i
be weighed which is Uhe test whather il is reasonablo to have

facililies for weighing car loads upon track scalea ab a atatiom,
and iU is fmmuleriat that the patition afleeted only cne point and {

enc shipper.

Action by State ex rel North Qarolina Corporation Com-
B mission pgainst ihe Atlantic Coast Line Railroad Company,
- beard by Judge 3. 11 Jusiice and & jury, at tho November

Terr, 1904, of the Superior Court of Waxz County. ¥rom

the judgment rendered, the plaintiff appealed.

A#torney-Gengral and F. A. Woodard for the plaintiff.
Junias Davis and Pou & F wuller for the defendant.

- Cranx, O. 1. A petition was led before the Corporation
Commission by .the Denunis Simmons Tumber Company,
whose plant is loeated at Elm City, asking that the dofendant
be required to pub in track senles for weighing lumber
ghipped in car load lots from that point. - It was in ovidonce
that the defendant had such scales at twenty-one other points
an its North Caroling and Virginia division, at which there
were saw mills, ameng them Weldon, Tillery, Parmelee,

« |4 in nolL the mumbur of shippers. but Llie wumber of car loads to .
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Ex-parle DAVID SCHENCK.

1. The Act of 4+ aprll, 1871, decloving tbhat ne attovney who hins be2n
duly livensed to practive e sball be dlsbuered or deprived of il
Heense amd rlght 1o practice, except wiou ceivietlon for a crimi-
unl uffense. or afner confession Lk open cont, is constituciounl

* The aforesaid act does not tnke awny any of the inherent rights
wiHids 22 nbsotutely esuentlal ln ihe aduinistration ot Justice:

3 Therefore, where n Jadye, aftee the cntifleation of the aforesadd
ol nttemplaid W aebnr an attorney from practicivg his proferslon
iy Uls Judicind Distriet. who had not thereéorore been vonvicied
of nuy ctlieinal otlense, or wha b nol confessed himaelt salliy
tierenl §n upren eourt: fHeldd. 1bat sueh nrtlon was punulborized.
amd I vielatlou of lnw. T

Coxtrarer oF Couwr hy David Schenek, an attorney of
ihis State, adjudged by Logaw, J., at Spring "Term, 1871, of
Gasrox Superior Court. )

Ou the ticst day of the term of suid Court his Honor made
the followingr order, and had the same entered on the minute
doeker of said Conrt, to-wil: .

“The Court being inforimed of a certain libelens publica-
tion directly tending to impair the respect due to the Hon.
G. W. Logan, Tndge of the Superior Court of the
Ninili Judicial District of the State of Norrh Caro- (354)
Jina, and to the authority of the Conrt, wlich ap-
peared in lhe Daily Pabriof, a newspeper published in the
City of Washington, 1. C., on 25 April last, and is headed
‘Letter from North Carolina—Phelograph of a Radieal
Judge; Lincolntn, N. C., 21 April, 18T1; Hon. I'rancis
Blair," ete. (a eopy of whick is'spread npon the records}, pur-
poriing to bo signed hy 1. Schenck, an attorney of said Court:

“T1 38 therefore ordered by the Court that the said D.
Schenck be disubled from lieveafter appenring as an attorney
amil ecounselor in said Court, vnless bhe shall apply on Satur-
day, 13 May, inst,, and show eause to the eontrary, | .

“Tt g further ordered that a copy of this order be served

_on the eaid 1). Sehenck immediately, with a eupy of the afore-
said letter.” .

The letter raferred to in the faregoing order, s tnken from

the records of said Courl, is as follows:

323




IN T SUPREMI COURT. [65

Eao-prrle SCIEENCK.

(353)
LETTER FROM NORTH CAROLINA,

Pholegraph of a Radical Judge.

Lxcorxroex, N, C., 2t Aprfl, 16871,
1fox. Fraxces BrLam. )

Bear 8ir:—I wrlle to Juform yon that the eommunleativn remd by
Sunklor Nre o1 Lhe 13th from Judge {21 X.ogan, le u buee and unwit-
gnated Calsehood, made ant ol Ihe wlele clot te benr opon the Ko
Elnx LUYL T, wlth che whole bnr, xttended Clereland Coure, On
Motclity 1bere wns o rmumor chet one Bizgerstaff, a plisut {ool of
Logen's, bud been whipped br partles whe retnlialed upen bim for
shooling at hiy own brother, and emicavoring to ausnsslente him,
There wns no »oliries i —rely a fonlly feud; dbut Togan snw-
oned 30 men, ood hind them ermved and puradedt nround his Touse,
ad nrreatel sowe forty persons, not one of whowr, as evary one
knaws, had poriblng to do witk it -

At the gnme Uhize be tispatebed his man “Fridny,” one Corpeaier,
to repat to Washington, und he rewmlued al home und lbe report
was clrenluted that he was ufrald fo lewve home for Cleveiand Court.
The cltizens of Cleveinnd at oonce beld a publle meeting, assuring hiw
of protectlon. ml seut” their sherlt? to escoct Ilm (o Shelby. Mark
his reply. “lle was uot at ull arzafd, bnt wns staying lo Tnveatignte
the whipplug, ond that he would come ahen ke gat (hrough,” Thus
leaving Court and people to loso time and woncy, while bt was doing
magisirate’s duty nt kmne,

Tlie Soticlior, i1 Republicnn, strongly destourttced iy, and wrote bl
na urgenl leller lo come. The very day lbat Senntor Nre rend
Logn's lelter 1u the Sennte, saylug he, Logan, was sfrald lo come tn
Cleveiand, Tognn casue wilbout ezcort or molestoilon, and helit Court
a9 pencetally. $f nol more pencefully, than cver cue was beld before.

This Logas 18 nn lgnorant, vite, corrupt mwan, wbow e one revpects,

_and for whom the whole bar have A soverelgn contempt.

Yours tealy gnd gratefully,
D. SCHENCE.

TUpon the day mentioned for the retiwrn of said rule, and
after service of nolice thereof upon the said attorney, Ae
filed the following plex, verified by aftidarit: -

Gastor Couwxry—In Superior Court:
In the matler of Davip Scuzzck.

This fespondent having been served, on the 8th inst., with
a capy of an order rendered by the Court on that day {here
reciting ~the order mentioned lerclofore), new on’this 13
May, in open Courl appears, and for enuse to flw contrnry_
shows: : -

1, Thnt having been duly licenzed te practies law as an
attorney of said Court, he has the lawful right to continue so

21
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to practiee in suid Court without restraint or impedi-

¢s-0C-80

ments, for that be hae not been eonvieted, or in open (356)

Court confessed himself gnilty of any crimiral aifense

showing him nufit 1 be trasted in the dischorge of the duties -

of his profession neecrding to the provisivns of the statute in
such case made and pravided.

<3, This respondent affinna thet he has never Leen con-
victed, or in apen Conre confessed himself guilty of uny erint-
ini. offense showing him to be unfit ro be tosied in the dis-
charge of his profession, ond therefore denies that thiz Court
has the power (o [awfuliy make the order temporarily dis-
abling him from praciicing his profession, suc. further de-
nies that 3t has any jurisdiction in thae premises to conlinne
amd enforee it.

“IWherefore, he insists that said order be discharged, and
vespondent e permifred te exercise lis right as an atlorney
and counselor, serreshle ta the Constitution aml the laws of
tha land. D. Scuexck.”

7T
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I"pon the coming in of the loregoing plen, and after argu-

ment of counsel, his Klonor was of opinion that un answer had
been filed so 2s to entitle respondent Lt be leard wpon {he rule,
and ordered that said rule be made absolute, from which
ruling the respondent prayed an npperd io the Suprame Conrt,
which wus deelined by the Court, npen the ground that ve-
spondent had fuiled 1o answer the rule as required by the pro-
vigions of the Stalute of 10 April, 1869,

At the presont term of this Court respondent filed » peti-
tion {or'n cerliorari, whicl was granted, and made retarnable
on 1% June. _

The tranzeript having been returned to the effect above:

Moore, with whom were Qutling, Wilsen, Bragy & Strong,
in hehulf of respoudent, argned as follows:

1. Unless the letler was written for publieation, the Jndge
could not notiee it as a contempt of Court.  For there eau be
ne contempt of Court i the act be not so intended,
wnloss the zct be a contempt per s2. Thus, to say to {367)
su intimate friend confidontinlly that u certain Judge
is o felon, is not u contempt of the Court in which that Judge
presides, athough {he friend should publish it. So, ii a
writer intending his ecmpesitior. for an after age, should lose
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it und, without Lis consent, it shonld get into ths pross, he iz
not respunsible for (e effects of its publication, wuy more thun
if the composition shonld be swept sway by o lornado and be
fonmd and pnblished in another kingduem, 2 Gy, Ev., sves.
3326, 414,

2. The Judge had before hian vo legai evideico of even Lie
writing of Lhe letter by the defendant, much Jess of its publi-

cation by his consent. The printed name of the subseriber

furnislies no evidence of the writer, unless it be shown that
le has nequiesced in the charge of authorship. This may be
done by showing that he has had notiee of the pulilication, and
has emtitted, after oppartunity to do so, to demy it. 2 Gr.
Ex., sec. 416.

3. But conceding the publicarion to liave been intended, it
is no eontempt of Courl, nnder our lnw, though it were so at
comon law, heeanse onr sistutes expressly forbid the courta
so to trest it.

To this it is veplicd, on behalf of the Judge, ihat the-

atatutes are unconstitutional—that the powers of courts over
contempts are inlierent, nnd that when the courts exist by vir-
tue of the Countitution, the inlicrent powers hrconie constibtn-
tionnl provisions. ' .

We admit that there iz in all courts an mherent power to
preserve arder while dischargiug their business.  This power
is ineidental to the offiee, inseparably attached to it, and can-
not be taken away by legislative authority while the Conrt
exists by virtue of the Constitution.

Every Judge invested with the power to hear aud determine
cases nmat be endowed with ali the povwers which, as Chief

Justice Nash says, “aro neccseary to the proper trans-
(358) action of the business before himn.” “If it were not

in the power of the Court ta pusish individuals who
by noise or otherwise interrupt its proceedings, its business
wonld be impeded, the majesty of the law defied and the
Court ultimately brought into contempl.” "

Such powers ns are elearly necessary for this purpose arp
inlerend. To deny them would annihilate conrts of justice.
“The judicial department exiata by virtue of the Constitution,
and stands upon the same base with the legizlutive and execu-
tive. The leyialative department has the :ame constitutional

126
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power to destroy the judicin by the sword ns it has by allow-
ing a lawless mob to interrupt its odicers in the dischargo of
their judicial funetions.

It mayx sometimes be diffienlt to determine precisaly where
the line shall Le drawn hetween the énderent powers of a
courl and thnse which are subjeets of degislative regulations.
That the common Iaw recognized many ncts as ccntempls,
whicle are the subjects of legislative conlrol, is manifest from
the wide distinetion flrewn berween Judges of Superior and
Judges of inferior courls, in vespeel to langunge deemer con-
temipts of the Former, but not of Uie latier, and in 1o respect
disturbing the official procesdings of either.

But the pewer of the Legistatura nver contewpts of Court,
15 the extent which Congress and this State bave exercised it
must be concerled to be now setiled oo firmly to be upset.
The Constitution of every State extrhiishey the three great de-
partnrents of governnent s imlependent of each other. XNot
one of these constituiions expressly subjeets the law regulating
contenipts of Court 1o the control of the Legislature. They
are nll silent upon the subject. Yot the Legislahtre of overy
Stnte hins regulated contempls of Court, both in defining and
punishing themn, as this Stuto and che ITnited Stalez have
dene; and the sunstitutional power o do se has never becn
questioned. '

A Lrief reviow of the legislation and decisions upon (350)
this subject is offered to illustrate and sustain onr
position. .

(1) The Act of Congress of 24 September, 1789, ¢h. 20,

establishing the Judicial Courts of the Uniled Siates, pro-

vides by sec. 17 that the courts thereby established shall have
pawer “to punish by fine or imsprisonment all- contempis of
authority in auy cause before the same, snd to male and es-

tablish all necessary rules for the orderly conducting business -

in che said eourts, provided such rules are not repugnant to
the laws of the United States.”

The courts thus ereated existed as fully hy virtue of Art.
IIT of the Constitution of the T'nited Statles as if they had
been named and crented and their powers preseribed by that
article. The pawers aver contempts, thus specially conferred,

wore declared by the Sapreme Court. of the United States (in -
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U. 8. ¢. Honderson, T Cr., 32-4) lo ho neerssary to the Court,

and that Gicy would have existed independently of the act of
Coogress,

1t will be observed that mone of the powers mentioned in
the act, and by the Cours declarad to be necessary, exiended
to the cose of a defamatory leitor or apeech abont a Judge or

Cowrt, which did not aisturh the order of the Comxt or ob-

struet it in the diseharge of its business, The power as ox-
preszed was over Yeontenpta of anthority,” and the nsual and
universal punishment—fine or imprisonnent (and not strik-
ing from the rolls) had ever been the onfy pumishment iv
England—wus preacribed by the net of Congress.

{2) In 1830 James II. Peck, a District Judge of the
United States, undertook to punish the writer (over the
signature of “A Citizen”) of an articlo published in a news-
paper, publicly calling atteulion te many supposed crrors,
ns the writer alleged, in o yndicinl opinien of the Tudge
311st bafore published by himself. The Jndge, deemn-
ing the article disrespectfnl to him as a Judge, attached
the editor of the paper to nuswer for countempt of
Court. In the course of examination before Cowmz Me

Lawless, am atbtorncy, avowed himself the author,
(360) whercupon he was attached nnd sentenced to imprison-

ment. and suspension from practice.: Jnrge Peck was
impenached for {his before the Senato of tho Tiniled States,
and weas acquitied by a vote of 22 aguinst 21, Whetlier the
acqnittal was on the ground that he had exercised only the
powers belonging to the Court, or because if he had éran-
seended them ho bad done so without corrupt intent, docs not
appear. Bnt in the conrese of the debate snch vast and unde-
fined powers of eonslruing aets inlo contempt of Courl were
claimed in his defenso as incidenial to judieinl authority, un-
less expruessly limited by inw, that Congresa deemed it an im-
perative duly to pass the Inw of 2 March, 1331, entitled, “An
act dach;rntmv of the Iaw of contemipts of Court.”

The Jaw was passed without dizsent or furlhor debato upon
the subject, with an amondment defining and spect Fying tlu:

punishament as well us the acts nf contempt.

(3) It cnacte “'that the power of the severnl cenris of the
United Siates to issue atfachments and inflict summary
pnnishments fnr confemipls of Court shail not be conslrued to

228
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extenid Lo zny enses exeept the misbehavior of any porson or
porsons in fhe presenee of the =oid convls, or so near thercto
a8 to obstruet the administration of justive, the mishehavior
of auy of the oflicers of the said courts in theiv oflicial transace-

tions, and the disobadience or resistanee Iy aoy officer of the.

said Conrd, prarty, juror, wituess or auy otler persen or per-
sor.s, to ang Inwfol writ, jnocess, arder, yvule, deeree or cota-
muieed of the said conrés.”

This law bas existed wnehanged for forty vears, and for
thirly-six years siree the full and able jurlicial construction
given ro it in 1333, by M, Justice Baldwin, s very learned
and” distingished Judze of the Supreme Court of the United
Strtes. It epplies to the Snpretne Court, as well as to he Cir-
cuit and District Courts of the United States; is citoad as the
faw by Brightly in bis digest. of Federal (.n~t~. and by Conk-
Ying in his ‘Trnal:‘w,” 15, IIIr Justice Baldwin, in
Fiw-purte Poulson, 15 Haz, Pa. Reg., 380, saxs: “Tt (301}
is i he diserction of the legl«]utnc power to confer
npan conrts a sunnoary jurisdielion 1o proteet their snitors,
or ilself, by summary process 5, or to deny it; it las been
lhought proper to do the latier, in language too plain to doubt
of tho meaniug of the law, or if it could be doubted by any
ordinary rule of construction, the ocensivn and cirdunstances
of its enactment would most eth-ctunl]_v remuve them.”

“It woitld ill beerme auy court of the United Statea o
make a striggle to redain any sumanary power the exercise of
which is manifestly conirary to the declared will of the legis-
lugive power. * ¥ # Neitber is-it proper to acraign ‘the
wisdom or justics of a law te wlhich a court is bound to sub-

" mil, nor to mnke an effort t» move in relatfon to a matter

when there is an insuperable bar to any efficient action.”
“The law probibits the issning of un attuchment, exoept in
eertain cases, of whieh the present iy not one; it would, there-
fore, be not only vtterly useless, but place the Court in a con-
dition beucath contempt, to grant a rule ¢o show cause why
au alteclunont should not issue when un exhibition of the Act

- of 1831 would ahow mout conclusive cause. The Court is dis-
. armod in relalion to the press: it can protect neither itself

nor ita smtors libels max be published upon either without
stine.”

a2

$6-0¢ 80

0g:21

o)

sl

1109:uCL 018

gI7 JIND 0¥d .1da




IN THE SUPREME COURT. {63
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Bé-peric SUTHENCK,

(1) Tn 1346, eh. 62 {Rev. Cade, eh. 34, sec. 117}, an net
wus passed by this Stale entitled “An act conecrning cou-
tempts of Conrt.”” This act hus s bistory as }vcll as that of
Congress. It was written by the late George E. Badger, and
was intredueed into the Logislature by.tho Jae Judpe Git-
limm, The langunge of this net is alnost identical with that
of Congress. Thas of this Stare underwent a slight change
of exproession wheu revised in 1854, bt none in meanug or
force of Janguage.  Under the aet of Congress there has been
nie judicial opinion uniformly acquiesced in. Ludm" thut
of this State tiere hos been one also, mnnde in 1833: Weaver

v Hantiilon, 47 N. C., 343. In this case the Cotixt,
(302) composerl of Nash, C. J., and J uslices I’e;fl'.?on and

Batile, througl the Chief Justice, eays: “The doc-
{rine of econtempts is regulated in this State by strtute. Be-
fore the year 1846 they were undefined, and left very much
1o the discretion of the Conrt presiding.

“Tnder such circumstinees, it is not at all te be v.'onr_lere(l
at that many acfs vere considered as contompt, and punished
ag such, which in fhie eyes of the public were lnoked upon as
harmless in themsclves, but as exhibiting an acbitrary spirit
in jndicial offeuses, o

“The necessity of this power, however, 1 felt and aec-
knowledged hy every one who values the |_mlep:mdence_of ke
judiciary or is wholesorae action. If it wero not in the
power of the Conrt: to punish i{id“’ld}lﬂ.’s who, by noisc or
othierwise, interrupt its proccedings, 1ts business would be
impoded, tho majesty of the law defied, snd the Court ulti-
mately brought inte coniempt. ) )

“Needful, then, ne the pawer to punish for contempt 18 to
cvery court, it is preper and right that tho courts ghould
have, a¢ far ns possible, some sure quide to regulate their
course. -

“No well-minded Judge desires to be bmthened with dis-

cretionary powcrs—at leas: no further th:}n-‘i’s necessary o
the proper transaction of business before ]um..' )

(3) Tho Act of Aszembdly of 10 April, 1869, ch. 177, sec.
1, is, to all intents, the Act of 1646, except by i.l_le addition
in the former of see. 7, relating to the publication of pro-
cecclings in Court.

-

—— ey ann
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B prie SCBENCK.

4. It is certnin {hut Judge Tovan, had he been a Justice
of the Supreme Conrt of the Uaited States, would have been
disariaed of all power te protect himself or the respect dus
te the eulhority of his Coxrd from the effects of the alleged
libet.

It is contemled, bowever, that Ex-perte Moore, 62 X. C,,
397, overrules this interpretation,

But it Iy insisted, on behalf of Mr. Schenek, that whatever
of Joubt might have existal upon the question, whetber the
Act of 1869 excluded his case from contemp: of
Court, none cun exiss since the Aet of 4+ April, 1371 (363)

This lust act 0s ta conlempts of Conrt,

{1) Exgnessly yepeals every part of the common law which
is not reeogvized i the provisions of the Act of 13605

(2) Specities andd defines expressly or by reference to
sce. 1 of that net every act of emntenipt which a court eun
lawfully notier; .

{3} Confines courts te the punislunents preseribed in sce.
9 of the Aet of 1860, in an wmuistukable manmer;

(+) Forbids expressly the disbnr of an attorney at law,
and depriving him of his liveuse to practice, uniil affer ke
may be concicled of, or may confess in apen Court, some
criminal offense showtng “him lo be unfil lo-be trusfed in
the dutivs of his profession.” . :

5. If there be any power in legislation over the doctrine
of coutempt we may now assumnp as ceriais,

(1) That for a mere contempt of Court, which the. Court
itself may find and declare, the only punishment is fine or
imprisommnent, ar both, This is the luw of Congress alw;

(2) That oo atlerney shal® be disbarred, except for some
offense which he shall confess in open Conrt, or of whick he
shall be duly convieted according to conrse of Iaw. The Court
is forbidden iv try the fact charged; .

(3) That the eriminal offense thns ‘ascertuined shall he

guch ar one as shall deprive him of u meral sfatus, and .

“shall show hiin to be unfit to he trusted in the duties of his
profcssion.” '

6. But if the foregoing objections to the sentence of Jdge
Logan were all out of the way there :till remains one which
cannot be removed.  Ile deprived Mr. Schenck of his privi-
lege or office to practice law, withouf giving him’a day in

a31
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- IN THOE SUPREME COURT. {63

Er-purly ScHEncK

Court, contrary to nacural justico and the oxpress inhibition
of see. 17, Art. I, of the State Conslitution, that no person
ought to be deprived of Lis frachold, Lberbies or privileges,
bul by the law of the fand. This sacred priucipte of liberty,
the birthright alike oi our Epglish aucestors wil
(384) ourselves, has been often proclaimed and enforced by
the conrts of Englend, wnd k¥ those of our own and -
sister States, ns the great shield of freedom. :

“It is n prineiple never to be lost sight of, that no person
should be deprived of Lix property or rights without netice
- and an opportimity of defending them. This right is guar-
anzeed by the Comstitution. Iemce it is that no conrt will
give judgmenl against any person, unless such person have
an opportunity of showing eause agninst it. A jndgment
entered up otherwise would be a mere nullity.” Zamilton
v, Adams, 6 N, C,, 161

“Yhat is not a law of tho land which deprives u citizen of
lia office without trial.”” IHoke ¢ Ifenderson,™5 N. C., L.

“The Constitution and laws of the country guarautee the
right that no freeman shall be divested of a right by the judg
ment of a court, unless he shiall linve been made u party to
the proceeding in which the judgment shall Lo obtaincd”
Armsirong v. Harshaw, 13 N. ¢, 81

“Tt would viclate one of the firet principles of jnstice se-
enred to ue by see. 10 (mow 17) of our Bill of Rigltg, that
any man slould be condemmed, in his persos or property,
without a hoaring or an oppertunity to be leard.” Oley v.
Ragers, 24 N. C,, 534

Before an attorney can be strick from the roils of Conrt
e must lave notica of the charges ogninst him, and an op-
portunity to make his defenee.” 1 Cal, 183; Ex-parle
Bredley, 7 Wall,, 364; In re Pollard, 2 Enz. Priv. Coun.
Cases, 106 {1868). ' .

Lord Coke, in Baggs’ case, 11 Rap., 93, says that if a eiti-
7o be removed fram his oJics “without hearinyg him anawer to
what. was objected, or that he wau nol reasonably warned,
enel removal is void and shall not bind tho party, and such
romoval is against jnstice and right,” “because e who de-
cides a case without hearing both prrties, fhowgh his decision
may be just, is Nimself arjust.” 1 Bl Cam., 282, “At-

832

N. ] JUNE TERM, 1871
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torpeyvs and comwelors liold their office during good (363}
behavior, end ean only be deprived of it for mis-
conduct uscertained and declared by tie judgment of the
Court ufier opportunity to be heard has- been afforded.”
Ex-prrte Garlend, + Wall., 338.

7. The sentence expalling Mr. Scbenck from the bar is
that pronounced when the Judge first took aetion upon the
stibject; it i3 still in foree, and is the ouly one ever passad.
I5s subseguent proceeding, after notification to Mr. Scleuck,
was no revoeation of the :llegal scntence, bul merely an
affirniation that he would not disturb it. it stands now by
virlue of its first entry, and therefore 1s void. :

3. The letler of Mr, Schenck, though barsh ané passion-
ale, and manifesting a want of respect for Judge Logan,
does not nuthorize a deprivation of his license as altorney,
even if the Acts of 1869 aud 1871 were silent on the quc's-
tion, By the rules of the eonnnon law there must be clear

evidence of a wand of moral stalus in the acensed.  Mx-parle -

Brownsall, 2 Conw, 189%; Baggs' case, anle; Ex-parle Brad-
ley, T WalL, 364; 1 Ch. Cr. Law, 660; 1 Tidd, 89; the King
v. Seutherfon, 3 Kast, 143 ; Jerome's zase, Cr. Ch., T4; Fx-
parte Yloles, 28 E. C. L., 303, and notes (Ed. of 1856} I'n
re Wallace, 1 Eng. Priv. Council Cases, 233 ; Ex-paric Burr,

.9 Whest., 520. .

9. Tn our view of the case, the Judgo violated the Consti-’

tntion and laws in the following particulars:
.(1) He assnmed, without any proof hy affidavit or other-
teise, that Mr. Sclienck wos the writer of the leuer, contrary

to the rulo in 4 BL Com., 286, and uniiermly recognized. -

Eu-parte Burr, ande ; In re Judson, 3 Bl. C. ., 148; 3 Atk,
21%; 2 Str., 1063; 28 E. C. L, 154. -
(2) He assumed that it was written for publication, with-
out any evidence to that effecl.
(3) Mo punished before trial or opportunity te be heard,
(4) He punished for an assumed contempt of Court with
a piishment not allowed for contemnpls, conirary to the Acts
of 1860 and 1871, mud equally forbidden by tle com-
mon law. Ea-parle Bradley, anie; In re Wallace, 1 (360)
Priv. Conneil Cases, anle. :
(3) He punished an act which was mnot the subject of
punishment by him, e
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IN TUkE SUPREME COURT. {65

Rae-parre SCHENCIL

(8) He imposad punishment upon Mr. Schunek wichont
any conviction in dne course of law, or eontession Ly bim in
optn Court, conlrary to the pluin letter and the mamifest
meaning of the Acl of April, 1371,

Phallips & M errimon aud Blackmer & MecCorkle, condra.

Diex, J. Courts of justice are established by the Comsti-
tution, and are invested with certain inherent powers, which
are essential to their existence, and of which they cannot be
deprived by the Legisiature.

Their province is to constrie existing laws and to adminis-
ter justice, and they must necessavily huve the power by
swumary remedios o preserve order during their sessions,
control the action of their offcers, and enicree their man-
datea nnd decroes. '

11 the courts could he deprived by the Legislature of these
powers, whicl are essential in the direet adminiatration of
justice, they would be destroyed for all efficient and useful
purnoscs.

The government is composed of three cojrdinate branchies,
anel the Constitution wisely dectares that, “The Legislalive,
Exeentive, and Suprome judicinl powers of the government,
ought to be forever scparate and distinct from cach other.”
The Conslitulion i the fondnmental law of the State, snd
contains the principles on which the government is founded.
It regulates the divisian of the sovereign powers, between the
codrdinate ‘departments, and dircets the manner in which
they are to be cxercised. Each department has appropriate
functions; and cach is in spme degree a check upon the

others, 80 as lo prevent hasty and improvident action.
(367)  Xf either deparient encroaches upon the inberent

rights of the otkers, this wise equilibrivm of poewer
will be distuched and the several departmenss cannel eperate
togetber in llarmony, and thus accomplish the objects of good
povernment. ot ’

The Legislature, es the Jaw-muking power, may within eon-
stitntionnl limits prescribe rules by which the antherity of
the judiciary is to be exercised.  The judiciary canuol pass
upon the wisdom and policy of particular legislation; but

304
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they esn declare an acr nf the Legislature to be wnconaritu-
tional. This power ought to e exercized with great caulion,

and in no cuse unless there s u plaln vislaiion of the funda-

menial laws of the State.  To preserve harmony in the gov-
ernmuent, encl deportment, while it is jealous of ifs own
rigiits, vught to keep ns lax a3 possible in its own approjiriate
spliere.  The common-law pewer of the courts upon the anb-
jeer of eontempts lias been restrictzd in thiz State by statute.
Rev, Oode, eh, 84, see. 117; Acts of 1583-69, ch, 17%. Tbe
whole subject has recently Jeen elaborately cousidered by
this (laurt, and needs no further diseussion.  Moore, cm—pm-ie",
63 N. C, 397; Biggs, ex-purie, 84 N. C,, 202,

Since the discussion of these cases the Lagislature has seen
proper to imposc other resirictions upon the idiscretion and
power of the courts, by the acts ratitied 4 April, 1871, The
necessity and propricty af snch acts max well be questioned,
es unduly restriering tac powers of the courts {or the cflicient
administeation of justice. ‘Lhero wexe olremdly sufficient
safepguards sgainst “Juiliciut tyranny.™ 3 person under proc-

‘ess of contempt, [or an offense counnitted 1 the presence of

the Conrt, ov whicll tendod to obsiriet the administention of
justice, was entitled to have the pacticulars of the offense
spread upon the recurds of the Conrt. )

If the offense alleged ocenered ont of Lhe presence of the
Court, and eonsistel of an ack or- starement which the Judge
regarded as libelong, and done with the mtentior of hringing
the Court into coniempt, the respondent might “try himself”
upow his own afiidavit; er he might join’issno an to the
facts, and justify by showing the wath of the alle- (3€8)
gations whick the Court regarded us libelons, and for
which he was held in contempr. Tf a Judge refosed to per-
form his duly, or acted in dcfiunce of estanlished facts, ko
would not only mect the indignant condemnation of puklic
opinion, but he would he answerahle at the bar of the Iligh
Court of Tmpeachment. The recent aet above refarred to
doos not take away uny of the inkercat powers of the courts,
whiol are absolutely cusential in the ndministration of jus-
tice, and is not such an encroachinent upon the rights of the
judicial depnrtment of the government a3 to warrant us in
declaring it to be uncrnstitntional zod void.
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IN THE SUPREME COURT. [65

|rate & SavT

Tt is a law of the land and ought lo be observed. It is vn-
necessary for ua to pass upon the fucty involved in this matter.

The plen of the respondent wos suilicient in Inw, and his
Ilonor anght to have discharged the rnle.

There was error.

Per Corean. Owder reversed and rule discharged.

Uiled: Kane v. Haywood, 66 X. C., 31; Oldhmm, in ve,

8D N. C., 26; Robinson, in re, 117 X. C.; 337; Gorham,
i re, 120 N. C,, 187,

369
(369 RTATE v. SAMCEL A. S31TH.

I. Speciol courts for clifes and towns are not put by the Conatitutlon
upon the snme footlng ns the Court for the trin) of impenchmenty,
the Supreme Court, the Supeclor Couris and Courts of Justices of
the Peace. °

2. Thege lntier courts nre esfablished by the Constituiivn, end owe
ibelr existence to that Jnstroment efone, and are In nowlise de-
pendent upen an it of the Legialninre. .

3. Specinl courts fm' cltles aal towns ere creatures of the legiulntive
will and discretion, amd owe thelr ot gin to thie expression of such
tegtslatlve will and discretion by constl tutlonal germission,

J. Sueh dincretion le not exhiausted by an net evecting such courls,
but may be directed as well to thelr nbolition.

5. The Judge of such a court has net 7 “reated right" In hnis office
within the meaning of the Constitulion, as that principle only ap-
plies where the office rewmalns.

§. The Act of 30 Mavell, 1871 {Act IRT0-'TL, ch. 180), had the elfect to .

eboliel the office of Judge of tbe Spedei Court for the city of
Wilmlnglon. The cases of Hekc v, Henderson, 16 N, ., 1, and
Cottou ¢. Eills, 32 N, C., 345, clted and approved, sad distin-
gulzhed from this case,

Tars was sn appeal from the judgment of Hon. Edward
Cantwell, professing to aet therein as Judge of a Special
Court for the city of Wilmington. .

The defendnnt. was teied by Edward Cantwell on 13 June,
1871, ou the charge of assault and battery, Mr. Cantwell
claiming to have Ihe right te try him hy virtuo of his office
of Tndge for the Special Court for the city of Wilmington.
The transeript showed that the defendant by plea denied tho

300
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jurisdietion mnd existence of said Conrt, nud the office and

power of Mr. Caniwell as asaevted, but his pleu was over-
ruledd, and after kenring evidener, be way found gnilty of the
charge and fived the snm of one dollar. N

Frow this judmnent the defendaut appealed ta this Coeuri,
aml 1he ‘only question presented for the considaration of this
Conrt was whether the Lewislature possessedl the power to
nbolish the Special Court for the cuy of Wilning-
ron, and che ofice of Judge of auid Courr, whick had (370}
been esiablishod by the et of 3 TFebruarvr, 1370,
which il had professed to do by the Aet of 3 March, 1871,

f-i!tornry-(;'mmraf, for the Stale.
No counsel for defendant.

Prirsox, C. J. This case was liled after Stnfe v, Walker,
post, 1571, it been decided,  In that case n preliminary poin%
exchuded a decision of the question whether the General As-
sembly, in 1870, had power to abolish the Speeial Court es-
tablished tn the eily of Wilmington by tie Act of 1883, In
this cuse, s determination of the questien becomes necessary
fur the purpese of this decision; and we must decide it in 2
collaternl way, althongh it would have been more in accord
with the course of the Court to have hud it presented directly,
in n pracecding in the nawme of the Attorney-General, in the
natnre of & que warrande aguinat his Honor, Judye Cantwell,
for wsurping functives as Judge of a Special Court of the
city of Wilmington, after the Aet of 30 Alnrch, 1871

Et is uot true, ns assumed by the learned argument of Judge

Cantwell, that special eourts in eities and lowns are put by
the Constitution on the same footing ps the Court for the trial
of impeaclimonts, the Supreme Couri, the Superior Courts
am[. Cour's of Justices of the Peare, The fallacy of his rea-
soning and his wrong conclusions grow owt of this erroneous
assumzption.  These Judieind tribunals ure established by the
_C',ous!iru{iml_. vwe their exialence to that instrunent n.]om;, arp
in nowise dependent upon an acl of the General Assembly,
whereas in respeet to speeial cours, the Canstitution simply
provides that the Geuceral Assembly shull ratallish such
courts in cities and lownsz “where the sasme muy.be neces-
srry,” leaving it for the General Azzembly in it wisdom to
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