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STATEMENT OF THE CASE AND FACTS 

On January 9, 1995, Laurie L. Steiner filed a Petition For 

Injunction For Protection Against Domestic Violence in the circuit 

court of the tenth judicial circuit. The Respondent, the Honorable 

E. Randolph Bentley, Circuit Judge, considered the petition and 

entered a Temporary Injunction For Protection Against Domes- 

tic/Repeat Violence on the same date. A Notice OE Hearing attached 

to the temporary injunction scheduled a hearing an January 18, 

1995, for the Respondent to consider whether to continue the 

injunction f o r  a period not to exceed one year. 

Following the hearing on January 18, 1995, an Injunction For 

Protection Against Domestic/Repeat Violence pursuant to Section 

741.30, Florida Statutes (Supp. 1994), was entered by the Respon- 

dent, 

On January 31, 1995, Laurie L. Steiner filed a Motion For 

Contempt alleging that Petitioner had violated the above-described 

injunction. A second Motion For Contempt was filed by Laurie 1;. 

Steiner on February 6, 1995, in which she alleged that Petitioner 

had violated the above-described injunction by engaging in certain 

acts after she had filed her original Motion For Contempt. The 

Respondent considered the motions and issued an Order To Appear And 

Show Cause Re: Indirect Criminal Contempt on February 8, 1995. 

The Respondent ordered Petitioner to appear on February 15, 1995, 

to show cause why he should not be found i n  indirect criminal 

contempt of court. The Respondent further ordered that the State 
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Attorney be appointed pursuant to Fla. R .  Crim P. 3.840(a)(4) a5 

"prosecuting attorney regarding this charge." 

Pursuant to order, Petitioner appeared on February 15, 1995. 

He refused a court-appointed attorney; and the matter was continued 

for evidentiary hearing until March 15, 1995. On March 15, 1995, 

Petitioner again appeared before the Respondent. At that time 

Laurie I;. Steiner advised the Respondent that she wished to have 

the injunction dropped. Assistant State Attorney Margot Osborne 

advised the Respondent that the State Attorney did not want the 

injunction dropped. The Respondent did not dismiss the injunction. 

Instead, the case was continued until March 29, 1995; and the 

Public Defender, Tenth Judicial Circuit, was appointed to represent 

Petitioner. 

On March 2 9 ,  1995, Petitioner was once again before the 

Respondent. Petitioner was served in open court with a copy of an 

Amended Order to Appear which had been prepared by the Office of 

the State Attorney. Assistant Public Defender Howard L. Dimmig, 

11, advised the Respondent that while Petitioner had executed an 

affidavit of insolvency on March 15, 1995, the Respondent had not 

signed the order appointing counsel. Instead, the Respondent had 

signed an order purporting to confirm and approve a waiver of 

counsel which Petitioner had never executed. The Respondent 

determined this to be a scrivener's error and reconfirmed the 

appointment of the Public Defender, Tenth Judicial Circuit. 

Assistant Public Defender Howard I;. Dimmig, 11, objected to the 

appointment of the Public Defender on the grounds that the a 
2 



Respondent had no authority to proceed in indirect criminal 

contempt but, rather, was restricted to civil contempt proceedings 

in which the alleged contemnor is not entitled to court-appointed 

counsel. The objection was denied. At that time Petitioner stood 

mute and the Respondent entered a plea of not guilty on Peti- 

tioner's behalf. Evidentiary hearing was scheduled for April 19, 

1995. 

On April 18, 1995, Petitioner filed a Petition for Writ of 

Prohibition in the Second District Court of Appeal arguing that 

Respondent should be restrained from engaging in any further 

proceedings in the nature of indirect criminal contempt- Petition- 

er argued that section 741.30, Fla. Stat. (Supp. 1994), took the 

power of indirect criminal contempt away from the trial court when 

injunctions for protection against domestic violence are issued 

pursuant to section 741.30, Fla. Stat. (Supp. 1994). 

On October 25 ,  1995, the Second District Court of Appeal 

issued an opinion denying the writ. In doing so it relied an its 

opinion in Walker v. Bentlev, 20 Fla. L. Weekly D2019 (Fla. 2d DCA 

Aug. 30 ,  1995) (attached as Appendix B), and Lopez v. Bentley, 20 

Fla. L, Weekly D2147 (Fla. 2d DCA Sept. 13, 1995) (attached as 

Appendix C). 
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SUMMARY OF THE ARGUMENT 

Because the Second District Court of Appeal's opinion in this 

case relies on a case presently pending before this Court w i t h  two 

certified questions of great importance and because t h e  Second 

District's opinion declares valid a state statute, this Court 

should accept jurisdiction over this case. 
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ARGUMENT 

ISSUE I 

WHETHER THE DECISION IN THIS CASE 
INVOLVES CERTIFIED QUESTIONS, PER- 
TAINS TO ISSUES ALREADY PENDING 
BEFORE THIS COURT, AND DECLARES 
VALID A STATE STATUTE? 

The issue in Mr. Steiner's case and the Walker case is 

whether the legislature statutorily took away the power of the 

trial court to proceed with indirect criminal contempt action when 

an injunction has been issued pursuant to the domestic violence 

statute--s741.30, Fla. Stat. (Supp. 1994) The next issue, if the 

first issue is answered in the affirmative, is whether the 

legislature can do this without encroaching on the authority of the 

judiciary. Mr. Steiner's case i s  the same as the Walker case in 

that they both involve the domestic violence statute. 

The Second District Court addressed the Walker case first 

and issued a lengthy opinion on these two issues. It specifically 

faund the domestic violence statute valid, but issued the following 

two questions as being of great public importance: 

IS THE WORD "SHALL" AS USED IN SECTION 741.30 
( 8 )  (a), FLORIDA STATUTES (SUPP. 1994), TO BE 
INTERPRETED AS MANDATORY RATHER TNAN AS PER- 
MISSIVE OR DIRECTORY? 

IF INTERPRETED AS MANDATORY, IS SECTION 741.30 
( 8 )  (a), FLORIDA STATUTES (SUPP. 1 9 9 4 ) ,  AN 
UNCONSTITUTIONAL ENCROACHMENT ON THE CONTEMPT 
POWER OF THE JUDICIARY IN VIOLATION OF ARTICLE 
11, SECTION 3 OF THE FLORIDA CONSTITUTION? 
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Because the Second District relied on its opinion in Walker, 

it has adopted the same certified questions set forth in the Walker 

opinion. Those same issues are at issue in Mr. Steiner's case. 

Although the court in Mr. Steiner's opinion did not specifically 

re-certify the same questions, the adoption of the Walker opinion 

should act as an adoption of the certified questions; and this 

Court has jurisdiction to take this case under Fla. R. App. P. 

9.030(a)(2)(A)(v). In addition, the Walker case is presently 

pending before this Court on these certified questions; and these 

certified questions also apply to Mr. Steiner's case. Walker v. 

Bentley, Case No. 86,568.  This Court may accept jurisdiction on 

Mr. Steiner's case because it has the Walker case pending before 

it. See Jollie v. State, 405 So. 2d 418 (Fla. 1 9 8 1 ) .  

Finally, the Second District's opinion expressly found the 

statute on repeat violence valid when it changed the statutory 

language from "shall" to "may. " This Court can also accept 

jurisdiction of this case based on F1a.R.App.P. 9.030(a)(2)(A)(i). 
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CONCLUSION 

Based on the foregoing reasons, arguments, and authorities, 

Petitioner has demonstratedthat the decision in this case involves 

certified questions, has issues which are already pending before 

this Caurt in another case, and declares valid a state  statute. 

This Court should accept jurisdiction in this case. 
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THOMAS D. STEINER, 1 
) 
) 

Petitioner(s), ) 
1 

) 
HON.  E. RP,NDOLPH BENTLEY, ) 
Circuit Judge, etc., ) 

) 
Respondent(s). ) 

V. 1 Case No. 9 5 - 0 1 3 7 6  

I 

BY ORDER O F  THE COURT: 

Cir. No. GCF95-0131 

Upon consideration, it is ordered thac Petitioner's 

Petition for Writ of Prohibition is denied on t h e  authority of 

Loaez v .  Ber,tlcz, 2 0  Fla. L. Weekly D2147 (Fla. 2d DCA Sept. 13, 

1995) and Walker v .  B e n t l e y  , 2 0  F l a .  L. Weekly D2019 (Fla. 2d 

DCA A u g .  30, 1995). 

FULMER, A.C.J,, and QUINCE and WHATLEY, JJ,, Concur. 
~ . .d .. . k >  

- . . I  

I HEREBY CERTIFY 
TRUE COPY OF THE 

THE FOREGOING IS A 
ORIGINAL COURT ORDER. 

,..- 

c: 

/DM 

Honorabie E. Randolph Bentley 
Margot Osborne, Esq. 
























