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STATEMENT OF THE CASE AND FACTS 

The Petitioner, IRMA RAMIREZ, is the respondent in two (2) 

separate but related cases in which Injunctions for Protection 

Against Repeat Violence have been entered. The Respondent, the 

Honorable E .  Randolph Bentley, Circuit Judge, has issued Orders to 

Appear and Show Cause Re: Indirect Criminal Contempt in both 

cases. 

On November 21, 1994, Rosa and Blanca Guerra, sisters, each 

filed Petitions for Injunctions for Protection Against Repeat 

Violence. The Respondent scheduled hearings on both petitions for 

November 30, 1994. After hearing, t w o  Injunctions for Protection 

Against Domestic/Repeat Violence were issued on November 30, 1994. 

On December 27, 1994, both Rosa and Blanca Guerra filed 

Motions for Contempt. The Respondent entered t w o  Orders to Appear 

and Show Cause Re: Indirect Criminal Contempt on February 15, 

1995. Petitioner was ordered to appear before the Respondent on 

March 1, 1995, to show cause why she should not be found in 

indirect criminal contempt of court. Said Orders also appointed 

the State Attorney of the Tenth Judicial Circuit to serve a5 

prosecuting attorney. 

On March 1, 1995, Petitioner appeared before the Respondent 

without an attorney. The Respondent found Petitioner insolvent and 

appointed the Public Defender of the Tenth Judicial Circuit to 

represent her. Both cases were set for arraignment on t h e  charge 

of indirect criminal contempt on March 15, 1995. 
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On March 1 4 ,  1995,  P e t i t i o n e r  f i l e d  a P e t i t i o n  f o r  W r i t  of 

P r o h i b i t i o n  i n  t h e  Second D i s t r i c t  Court  of Appeal a rguing  t h a t  

Respondent should be r e s t r a i n e d  from engaging i n  any further 

proceedings i n  t h e  n a t u r e  of i n d i r e c t  c r i m i n a l  contempt. P e t i t i o n -  

er  a r g u e d t h a t  s e c t i o n  7 8 4 . 0 4 6 ( 9 ) ( a ) ,  Fla. S t a t .  (Supp. 1994), t ook  

t h e  power of i n d i r e c t  c r i m i n a l  contempt away from t h e  t r i a l  c o u r t  

when i n j u n c t i o n s  fo r  p r o t e c t i o n  a g a i n s t  r e p e a t  v i o l e n c e  are issued 

pursuant  t o  s e c t i o n  784.046, F l a .  S t a t .  (Supp. 1 9 9 4 ) .  

On October 25,  1995, t h e  Second D i s t r i c t  Court of Appeal 

i s s u e d  an opin ion  denying t h e  w r i t .  I n  doing so it relied on i t s  

opin ion  i n  Walker v. Bentlev,  20 Fla. L. Weekly D2019 ( F l a ,  2d DCA 

Aug. 30,  1995) ( a t t a c h e d  as Appendix B ) ,  and LoDez v. Bentlev,  20 

Fla. I;. Weekly D2147 ( F l a ,  2d DCA Sept .  13, 1995)  ( a t t a c h e d  as 

Appendix C ) .  
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SUMMARY OF THE ARGUMENT 

Because the Second District Court of Appeal's opinion in this 

case relies on a case presently pending before this Court with two 

certified questions of great importance and because the Second 

District's opinion declares valid a state statute, this Court 

should accept jurisdiction over this case. 
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ARGUMENT 

ISSUE I 

WHETHER THE DECISION IN THIS CASE 
INVOLVES CERTIFIED QUESTIONS, PER- 
TAINS TO ISSUES ALREADY PENDING 
BEFORE THIS COURT, AND DECLARES 
VALID A STATE STATUTE? 

The issue in Ms. Ramirez's case, the Lopez case, and the 

Walker case is whether the legislature statutorily took away the 

power of the trial court to proceed with indirect criminal contempt 

action when an injunction has been issued pursuant to the domestic 

violence statute--S741.30, Fla. Stat. (Supp. 1994)--or the repeat 

violence statute--S784.046, Fla. Stat. (Supp. 1994). The next 

issue, if the first issue is answered in the affirmative, is 

whether the legislature can do this without encroaching on the 

authority of the judiciary. Ms. Ramisez's case is the same as the 

Lopez case in that they both involve the repeat violence statute, 

and the Walker case involves the domestic violence statute. 

The Second District Court addressed the Walker case first and 

issued a lengthy opinion on these two issues. It specifically 

found the domestic violence statute valid, but issued the following 

two questions as being of great public importance: 

IS THE WORD "SHALL" AS USED IN SECTION 741.30 
( 8 )  (a), FLORIDA STATUTES (SUPP. 1994), TO BE 
INTERPRETED AS MANDATORY RATHER THAN AS PER- 
MISSIVE OR DIRECTORY? 

IF INTERPRETED AS MANDATORY, IS SECTION 741.30 
( 8 )  (a), FLORIDA STATUTES (SUPP. 1994), AN 
UNCONSTITUTIONAL ENCROACHMENT ON THE CONTEMPT 
POWER OF THE JUDICIARY IN VIOLATION OF ARTICLE 
11, SECTION 3 OF THE FLORIDA CONSTITUTION? 
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When it came to the Lopez case, the Second District noted a 

different statute than the one at issue in Walker was involved; but 

the repeat violence statute (784.046(9)(a)) also seemedto infringe 

on the trial court's criminal contempt powers by using the same 

language as 741.30: "The court shall enforce, through a civil 

contempt proceeding ...." Thus, the Second District found the trial 
court still had inherent powers of indirect criminal contempt, in 

spite of the statutory language, based on its earlier decision in 

Walker. 

Because the Second District relied an its opinion in Walker, 

it has adopted the same certified questions set forth in the Walker 

opinion. Those same issues are at issue in Ms. Ramirez's case. 

Although the c o u r t  in Ms. Rarnirez's opinion did not specifically 

re-certify the same questions, the adoption of the Walker opinion 

should act as an adoption of the certified questions; and this 

Court has jurisdiction to take this case under F l a .  R .  App. P .  

9.030(a)(2)(A)(v). In addition, the Walker case is presently 

pending before this Court on these certified questions; and these 

certified questions also apply to Ms. Ramkrez's case. Walker v. 

Bentlev, Case No. 8 6 , 5 6 8 .  This Court may accept jurisdiction on 

Ms. Ramirez's case because it has the Walker case pending before 

it. See Jollie v. State, 405 So. 2d 418 (Fla. 1981). 

Finally, the Second District's opinion expressly found the 

statute on repeat violence valid when it changed the statutory 

language from "shall" to "may. I' This Court can also accept 

jurisdiction of this case based on F1a.R.App.P. 9.030(a)(2)(A)(i). 
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CONCLUSION 
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a 

IRMA RAMIREZ, 

Petitioner(s), 

V. 

HONORABLE E .  FGWDOLPH 
BENTLEY, Circuit Judge, 

Respondent(5). 

BY ORDER OF THE COURT: 

Cir. No. GCF94-7128 

Upon consideration, it is ordered that Petitioner's 

P e t i t i o n  f o r  Writ of prohibition 15 denied on the authority of 

I,onez v. ~ e n t m ,  2 0  Fla. I;. weekly I12147 ( F l a .  2d DCA Septa 1 3 /  

r v. Bent 1 9 9 5 )  and kkdke 

DCA Aug. 3 0 ,  1995). 

FULMER, A . C . J . ,  and QUINCE and WHATLEY, JJ . ,  Concur. 

1f=y, 2 0  F l a .  L .  Weekly D 2 0 1 9  (Fla. 2d 

'< , 
.-I 

I HEREBY CERTIFY THE FOREGOING IS A 
TRUE COPY O F  THE ORIGrNAL COURT ORDER. a ,  .,"- _,- ~.,4J-==A-L - . ----. 

. .  . 

. . I  . 

Honorable E. Ran 
. .  

A 
























