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THE QUESTION PRESENTED
DOES THE "ECONOMIC LOSS RULE" PRECLUDE A
CONTRACTING PARTY FROM RECOVERING ECONOMIC
DAMAGES FROM ANOTHER CONTRACTING PARTY FOR

THE INTENTIONAL TORT OF FRAUD IN THE
INDUCEMENT?

INTRODUCTION
Since the issuance of this Court’s decisions in Casa Clara

Condominium Association, Inc, v, Charley Toppino And Sons, Inc.,
620 So. 2d 1244 (Fla. 1993), and Airport Rent-A-Car, Inc. v.

Prevost, Inc., 660 So. 2d 628 (Fla. 1995), the Second and Third
District Courts of Appeal of Florida have differed on the
question of whether the "economic loss rule" bars the recovery of
economic damages predicated upon the intentional tort of fraud in
the inducement (hereinafter referred to as "the question").

On November 17, 1995, the Second District, in Woodson v.

Martin, So. 2d , 20 FLW D2556, (Fla. 2nd DCA Case No. 94~
2) (en banc),' answered the question in the affirmative and
certified it to this Court as one of great public importance.?

The Third District, on September 13, 1995, in HTP, Ltd. v.

Lineas Aereas Costarricenses, S.A., So. 2d . 20 FLW D2086,

(Fla. 3d DCA Case No. 94-2779)(per curiam), rehearing, rehearing

en banc, and certification denied, November 15, 1995,° answered

! A copy of the Second District’s November 17, 1995, en

banc decision in Woodson v. Martin, supra, is attached hereto as
Exhibit "A",

? Article V, § 3(b)(4), Florida Constitution (1968).
* Conformed copies of the Third District’s September 13,
1995, decision in HTP, Ltd. v. Lineas Aereas Costarricenses,
S.A., supra, and its November 15, 1995, order denying rehearing,
rehearing en banc and certification are attached hereto as
Exhibits "B" and "C", respectively.




the question in the negative.

In Casa Clara, supra, this Court held that the "economic
loss rule"* barred homeowners from recovering damages from a
supplier of allegedly defective concrete under a negligence
theory. Justice McDonald’s majority opinion for this Court in
Casa Clara observed:

"... the ‘basic function of tort law is to
shift the burden of loss from the injured
plaintiff to one who is at fault... or to one
who is better able to bear the loss and
prevent its occurrence’.... The purpose of a
duty in tort is to protect society’s interest
in being free from harm,... and the cost of
protecting society from harm is borne by
society in general. Contractual duties, on
the other hand, come from society’s interest
in the performance of promises.... When only
economic harm is involved, the question
becomes ‘whether the consuming public as a
whole should bear the cost of economic losses
sustained by those who failed to bargain for
adequate contract remedies’." (Citations
omitted)

620 So. 2d at 1246-1247.
This Court, in Airport Rent-A-Car, supra, reiterated the
foregoing analysis and held that:
(a) the "economic loss rule" applies to negligence
claims for the manufacture of a defective product where the

only damages claimed are to the product itself and where the

4

See, AFM Corp. v. Southern Bell Telephone & Telegraph
Co., 515 So. 2d 180 (Fla. 1987) (Florida does not permit a

purchaser of services to recover economic losses in tort without
a claim for personal injury or property damage), and Florida
Power & Light Co. v. Westinghouse Electric Coxrp., 510 So. 2d 899
(Fla. 1987) (Florida law does not permit a buyer under a contract
for goods to recover economic losses in tort without a claim for
personal injury or property damage to property other than the
allegedly defective goods).




plaintiff claims to have no alternative theory of recovery;

(b) a cause of action otherwise precluded by the
"economic loss rule" may not be maintained if the damage to
the product is caused by a sudden calamitous event; and

(¢) a cause of action may not exist outside the bar of
the "economic loss rule" where the plaintiffs allege a duty
to warn which arose from facts which came to the knowledge
of the company after the manufacturing process and after the
contract.

As established in this jurisdictional brief, this Court
possesses jurisdiction under Article V, § 3(b)(3), Florida
Constitution (1968), to review the Third District’s decision in
HTP, Ltd., supra, because it "expressly and directly conflicts"

with the Second District’s decision in Woodson, supra, "on the

same question of law".
STATEMENT OF THE CASE
On September 11, 1992, Lineas Aereas Costarricenses, S.A.

("LACSA"), sued HTP, Ltd. ("HTP"), and Stephen H. Gamble
("Gamble") seeking a judicial declaration that LACSA was not
obligated to make further payments to HTP and Gamble under a
settlement agreement dated February 9, 1990 ("the Settlement
Agreement") that had settled litigation over a 1984 contract

between them. Lineas Aereas Costarricenses, S.A. v. HTP, Ltd.,

et al., Case No. 92-19943, General Jurisdiction Division,

Eleventh Circuit Court, Dade County, Florida ("Case No. 92-

19943").




HTP and Gamble answered LACSA'’s complaint and HTP
counterclaimed against LACSA and its affiliate, LACSA
International, Inc. ("LACSA Int."), for breach of the Settlement
Agreement (Count I) and for fraud and deceit (Count II).

LACSA and LACSA Int., on February 11, 1993, answered HTP's
breach of contract counterclaim and, invoking Florida’s "economic
loss rule", moved to dismiss HTP'’s counterclaim for fraud and
deceit. HTP, on May 11, 1993, voluntarily dismissed Count II
(fraud and deceit) of its counterclaim, without prejudice.

On September 8, 1993, in its first amended complaint, LACSA
named HTP, Gamble and Tyler Corporation ("Tyler") as defendants
and characterized them as alter egos.® LACSA’'s first amended
complaint alleged in Count I that it had been fraudulently
induced by Petitioners to enter into the Settlement Agreement; in
Count II, that Petitioners had perpetrated a constructive fraud
upon LACSA resulting in LACSA’'s execution of the Settlement
Agreement; and, in Count III, restated its original claim for
declaratory relief based upon its interpretation of the
Settlement Agreement. Its first amended complaint sought, inter
alia, damages by way of repayment of all amounts which LACSA had
paid to Petitioners under the Settlement Agreement. LACSA's
first amended answer to HTP’'s counterclaim interposed the
affirmative defense that it had been fraudulently induced by

Petitioners to enter into the Settlement Agreement.

5

HTP, Tyler and Gamble will hereinafter be collectively
referred to as "Petitioners".




Petitioners, on September 23, 1993, answered LACSA's first
amended complaint by denying liability and denied the allegations
of LACSA’s fraudulent inducement affirmative defense to HTP's
counterclaim.

On October 5, 1994, the Circuit Court denied Petitioners’
motion for summary judgment and Case No. 92-19943 went to trial
before Circuit Judge Martin D. Kahn and a jury on Monday, October
31, 1994. Prior to jury selection, the Circuit Court considered
Petitioners’ Third Motion In Limine, which invoked Florida’'s
"economic loss rule" to bar LACSA from seeking tort damages for
its claimed economic losses on a fraudulent inducement theory.
LACSA then withdrew Count III of its First Amended Complaint,
which, since the inception of Case No. 92-19943, had sought an
interpretation of the Settlement Agreement that LACSA had
simultaneously attacked by its fraudulent inducement claim. The
Circuit Court thereafter denied Petitioners’ Third Motion In
Limine,

On November 3, 1994, the jury returned the following
verdict:

"WE, THE JURY, hereby find as follows:

"1, Did Defendant/Counterclaimant HTP, Ltd.
(*HTP'), Defendant Tyler Corporation
(*Tyler’), and Defendant Stephen H. Gamble
(*Gamble’) fraudulently induce
Plaintiff/Counterclaim Defendant Lineas
Aereas Costarricenses, S.A. (“LACSA’), to

enter into the settlement agreement?

YES X NO

If your answer to Question No. 1 is
‘yes’, your verdict is for LACSA in

5




this action and your should skip to
. Question No. 7. However, if your

answer to Question No. 1 is ‘no’,

please answer Question No. 2.

* * * * * *

"7. What is the total amount of damages
sustained by LACSA as a result of the fraud
of HTP, Tyler and Gamble?

$571,784.00 damages, which were
incurred on February 9, 1990.

If you have answered any amount in

response to Question No. 7, then

your verdict in this case is for

LACSA and you should date and sign

this verdict form and return it to

the courtroom.

"SO SAY WE ALL this 3 day of November, 1994.

g/ Ruth A. Larson
FOREMAN/FOREWOMAN "

. The Circuit Court, on November 9, 1994, entered a Final
Judgment on the jury’s verdict awarding LACSA damages in the
total sum, including pre-judgment interest, of $898,687.79.

Petitioners, on November 9, 1994, moved (a) for a new trial;
(b) for judgment in accordance with their motions for directed
verdict; and (c) to alter or amend the Final Judgment. The
Circuit Court, on November 22, 1994, denied all of Petitioners’
post-trial motions. Petitioners’ Notice of Appeal was filed with
the Clerk of the Circuit Court on November 29, 1994. On December
22, 1994, LACSA filed its Notice of Cross-Appeal with the Clerk
of the Circuit Court.

On December 6, 1994, Petitioners posted with the Clerk of

the Circuit Court a supersedeas bond in the penal sum of

® ;




$1,114,372.96, thereby staying the issuance of a writ of
. execution. An agreed order taxing $6,000.00 in costs was
entered by the Circuit Court on December 8, 1994.

On September 13, 1995, the Third District, in Case No. 94-
2779, affirmed the Circuit Court’s Final Judgment in Case No. 92~
19943. Petitioners, on September 28, 1995, moved in Case No. 94-
2779 for rehearing, rehearing en banc and certification to this
Court. The Third District denied those motions on November 15,
1995. On November 20, 1995, Petitioners filed their Notice To
Invoke Discretionary Jurisdiction and moved that the Third
District stay the issuance of its mandate. The following day,
Petitioners, in support of their motion to stay the mandate,

notified the Third District of their reliance upon the Second

. District’s en banc decision in Woodson, supra.
THE THIRD DISTRICT’'S DECISION IN HTP
The Third District, in its September 13, 1995, per curiam

opinion in HTP, gupra, addressed Petitioners’ "economic loss

rule" contention in the following manner:

"First, we find that the trial court properly
ruled that the plaintiffs’ cause of action
for fraud in the inducement was an
independent tort that was not barred by the
economic loss rule. Burton v. Linotype Co.,
556 So. 2d 1126, 1128 (Fla. 3d DCA 1989),
review denied, 564 So. 2d 1086 (Fla.
1990) ( *Fraud in the inducement and deceit are
independent torts for which compensatory and
punitive damages may be recovered’.)"

Slip Opinion, p. 2.°

8 fThe "economic loss rule" was not addressed in Burton v.

Linotype Co., supra, in which the Third District held that

o .
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THE SECOND DISTRICT'S DECISTON IN WOODSON

. Judge Danahy’s majority opinion in Woodson, supra, began as
follows:

"Is a buyer of residential property (the
appellant) prevented by the ‘economic loss
rule’ from recovering damages for fraud in
the inducement against the real estate agent
and its individual agent (the appellees)
representing the sellers? The trial court
held that the economic loss rule applies here
and entered final summary judgment in favor
of the appellees. We agree and affirm;
however, we certify this question to the
supreme court as a question of great public
importance."

Slip Opinion, pp. 1-2. Thereafter, that opinion discussed this
Court’s Casa Clara and Airport Rent-A-Car decisions and those of
the U.S. Court of Appeals for the Eleventh Circuit in Hoseline,

Inc. v. U.S.A. Divergified Products, Inc., 40 F. 3d 1198 (1l1lth

. Cir. 1994), and Pulte Home Corp. v. Osmose Wood Preserving, Inc.,

60 F. 3d 734 (1llth Cir. 1995), and concluded:

"We believe that the nature of the damages
suffered determines whether the economic loss
rule bars recovery based on tort theories.
If the damages sought are economic losses
only, the party seeking recovery for those
damages must proceed on contract theories of
liability. Economic losses are property
damage which results in loss of the benefit
bargained for. The only damages suffered by
the appellant were damages to the house.
Thus, this situation comes squarely within
the economic loss rule as stated by the
Florida Supreme Court in Casa Clara and in
Airport Rent-A-Car.

misrepresentation, fraud in the inducement and deceit are torts
"independent" of contract claims for which punitive, as well as
compensatory, damages could be recovered. Nothing in this
Court’s "economic loss rule" jurisprudence even hints at the
existence of an exception for "independent torts".

® 5




"For the foregoing reasons, we affirm.
Question certified."

Slip Opinion, pp. 7-8.

SUMMARY OF ARGUMENT

Because the Third District’s decision in HTP, supra,
expressly and directly conflicts with the Second District’s
decision in Woodson, supra, this Court possesses jurisdiction
over this case pursuant to Article Vv, § 3(b)(3), Florida
Constitution (1968), and Rule 9.030(a)(2)(A)(iv), Florida Rules
of Appellate Procedure (1977).

ARGUMENT

The Third District, in HTP, supra, avoided the thrust of
this Court’s "economic loss rule" decisions in Casa Clara and
Airport Rent-A-Car, supra, by invoking the "independent tort

doctrine", as exemplified by Burton v. Linotype Co., supra.

However, this Court had not previously linked the "economic loss
rule" to the "independent tort doctrine".

Not one of the judges of the Second District who
participated in Woodson, supra, suggested that the "economic loss
rule" could be circumvented by resort to the "independent tort
doctrine". Instead, they focused upon the disparate implications
of this Court’s use, in Casa_Clara and Airport Rent-A-Car, of the
word "tort"- rather than "negligence"- in differentiating
recovery in contract.

The Third District’s decision in HTP, supra, should be

reviewed by this Court in conjunction with its review of the
Second District’s certified decision in Woodson, supra, because:

9




(a) they are in "direct conflict" on "the same
question of law" (i.e., whether fraud in the inducement is
an exception to the "economic loss rule"), and

(b) such joint consideration would spare the public
uncertainty concerning the applicability of the "independent
tort doctrine" to the "economic loss rule" should this Court
affirm the Second District’s decision in Woodson, supra.

CONCLUSION
Petitioners’ request that this Court review the Third

District’s decision in HTP, supra, should be granted.

Respectfully submitted,

MILLER, HAMILTON, SNIDER &
ODOM, L.L.C.
P.0O. Box 46
Mobile, Alabama 36601
(334) 432-1414
FAX: (334) 433-4106
and

METSCH & METSCH, P.A.
Suite 416

19 W. Flagler Street
Miami, Florida 33130
(305) 358-7773
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AWRENCE R. METSCH
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CERTIFICATE QF SERVICE
I hereby certify that true copies o ‘ foregoing amended
jurisdictional brief were mailed this/ / day of December, 1995,
to the following attorneys for Respondents:

10




Richard Hyland, Esq. Carl M. Hoffman, Esqg.
. William J. Brown, Esq. Suite, 900

Suite 1114 241 Bevilla Avenue

777 Brickell Avenue Coyal Gabl 3134

Miami, Florida 33130

LAWRENCE  R. METSCH




NOV 27 ‘95 12:27PM P.3/21

IN THE DISTRICT COURT OF APFFAL
OF FLORIDA

SECOND DISTRICT

KIRK A. WOODSON,
Appellant,

v, Case No. 94-00002

WILMA MARTIN and MacLEAN REALTY,
INC., a Florida corporation,

Appellees,

Opinion filed November 17, 1995.

Appeal from the Circuit Court
for Hillsborough County; Guy W.
Spicola, Judge.

Jeffrey N. Kramer, Mansfield,
Ohio, for Appellant.

Robert L. Rocke and Jodi L.
Corrigan of Annis, Mitchell,

Cockay, Edwards & Roehn, P.A.,
Tampa, for Appellees.

DANAHY, Judge.

Is a buyer of residential property (the appellant)
prevented by the "economic loss rule* from recovering damages

for fraud in the inducement against the real estate agent and

EXHTEIT "A"
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. its individual agent (the appellees) representing the sellers?
The trial court held that the ecoéomic loss rule applies here
and entered final summary jud¢ment in favor of the appellees.

We agree and affirm; however, we certify this question to the
supreme court as a question of great public importanca.

The appellant bought an expensive home which he alleged
was represented to him by the appellees as almost new. The
appellant asserted that the appellees were guilty of a number of
misrepresentations and that he acted on those misrepresentations
in deciding to buy the house. When the appellant and his wife
moved into the house, they discovered numerous serious defects.

The appellant‘s second amended ¢omplaint contained

. four  counts. Count I alleged fraud in the inducement against
the appellees, the gellers, and another person not a party to
this appeal. Count II asserted breach of implied warranty of
habitability against the appellees and the sellers. Count II1
alleged breach of contract against the sellers. Count IV sought
rescission of the Purchase and Sale Agreement entered ilnto by
the sellers and the appellant.

The appellees and the sellers filed motions for summary
judgment. The trial court granted the motions with respect to.
Count I, fraud inm the inducement, as to the sellers and the
appellees. The trial court granted the a.ppellées‘ motion for
summary judgment with respect to Count II but denied the motion

. of the sellers. The trial court denied the sellers' motion for

summary judgment with respect to Count IV. Thus the appellant's

-2-
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. claims against the sellers for breach of implied warranty of
habitability, breach of contract,—and rescission remain pending.:

The parties agree that the tgial court's ruling on

the appellant's claim against the appellees for fraud in the

inducement was based on language in the Florida Supreme Court's

opinion in Caga Clara Condominium Ass'n v, Charlev Toppino &
Sons. Inc., 620 So. 24 1244 (Fla, 1993). In that case a concrete
supplier (Toppino), a dissolved corporation, supplied concrete
for numerous construction projects in Monroe County. Apparently,
some of the conc¢rete supplied by Toppino contained a high content
of salt that caused the reinforcing steel inserted in the con-
crete to rust, which, in turn, caused the concrete to crack and
. " break off. Owners of condominium units and single famils'{'homes
built with, and allegedly damaged by, Toppino's concrete brought
separate ac¢tions against Toppino and numerous defendants and
included claims against them for breach of common law implied
warranty, products liability, negligence, and violation of the
building code. The trial court dismissed all counts against
Toppino and the plaintif€s appeaied. The Third District Court of
appeal affirmed the dismissals in favor of Toppino. Our supreme
court approved the district court's decision.
The supreme court stated the issue to be whether a

homeowner can recover for purely economic logses from a concrete

. ! We have jurisdiction of this appeal. See
Petersbur . Cir £ i Judiei , 422
So. 2d 18 (Fla. 24 Dca 1982).
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éupplier under a negligence theory. The court agreed with the
district court that such a recovery cannot be had.

The supreme court adopted the definition of economic
loss as being damages for inadequate value, costs of repair
and replacement of the dafective product, or consequent loss
of profits, without any claim of personal injury or damage to
other property. The court pointed out that, in other words,
aconomic losses are “"disappointed economi¢ expec¢tations" which
are protected by contract law rather than tort law. The court
said "this is the basic difference between contract law, which
protects expectations, and tort law, which iz determined by
the duty owed to an injured party." The court said that for
a recovery in ‘tort "there must be a showing of harm above and
beyond disappointed expectations." Id, at 1246.

The supreme court in Caga Clara rejected the suggestion
that there should be an exception to the economic loss rule for
homeowners. The court explained that if a house causes economic
disappointment by not meeting a purchager's expectations, the
resultinq failure to receive the benefit of the bargain is a core
concern of contract, not tort law. The court mentioned that
prbtections for home buyers include statutory warranties, the

general warranty of habitability, and the duty of sellers to

disclose defacts.

In Airport Rent-A-Car, Inc, v. PBrevost Car. Inc..

20 Fla. L. Weekly $276 (Fla. June 15, 1995), the supreme court
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. answered three questions certified to it by the United States

-

Court of Appeals for tha Eleventh Circuit.

Airport Rent-A-Car owned seve;al buses manufactured
by Prevost hut not purchased by Airport Rent-A-Car from Prevost
or any distributor. Two of the buses caught fire and were
destroved while in transport. Airport Rent-A-Car brought tort
claims against Prevost., the manufacturer and seller ¢of the buses,
alleging the buses when sold were defective and unreasonably
dangerous.

The first certified question was whether, under Flerida
law, the economic loss rule applies to negligence c¢laims for the
manufacture of a defective product where the only damages claimed

. are to the .product itself and wliere the plaintiff claims to have
no alternative theory of recovery. The court answered this ques-
tion in the affirmative. As to tha other two questions. the
court rejected the suggestion that a cause of action otherwise
precluded by the economic loss rule may be maintained if the
damage to the product is caused by a sudden calamitous event and
the suggestion that a cause of action may exist outside the bar
of the economic loss rule where the plaintiffs allege a duty to
warn which arose from facts which came to the knowledge of the
company after the manufacturing process.

The suﬁreme court in Ajrport Rept-A-Car stated that its
decision in Casa Clara was of particular importance in answering

. the first certified question. The court strongly reaffirmed its

holding in Casa Clara, emphasizing that in Casga Clara the court

-5.
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. recognized that the law of contracts protects one's economic
losses, whereas the law of torts-protects society's interest in
being free from harm. The court citedhlanquage from a previous
case that "without some conduct resulting in personal injury or
property damage, there can be no iqdependent tort flowing from a

contractual breach which would justify a tort claim golely for
economic _losses." Adrport Rent-A-Car at $277 (quoting AFM Corp,
M*_§QuLhEEB.E&LL_liLh_&_EQLL_CQ;, 515 so. 24 180, 181-82 (Fla.

1987) (emphasis supplied)).

The United States Court of Appeals for tha Eleventh
Circuit has issued two other opiniong in which the Florida
economic loss rule was pivotal. In the first of theee, Hoseline.

. Inc: v, U:S.A., Diversified Products, Inc., 40 F.3d 1198 {11th

Cir. 1994), a supplier had entered into a contract.with a manu-
facturer to ship wire harness loom to the manufacturer for use
in the manufacture of automobile parts.  Believing that it had
been shortchanged by the supplier, the manufacturer asgserted
claims for fraud and civil theft against the supplier's owner,
the supplier itself having declared bankruptcy. The court
held that the economic loss rule barred the manufacturer's
claims for common law fraud and theft based upon the breach of
contrace.

The second opinion was issued in a éase in which a
home builder sought damages from a manufacturer of chemicals that

. were applied to plywood which the builder used in constructing

the roofs of a number of townhouses. The purpose of applying
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the chemicals was to meet requirements that the plywood be fire-
retardant treated. The purchasing égents of the builder did not
speclify that the chemical manufacturer'; product be applied to
the plywood which the builder purchased; they only required that
the plywood bear the required stamps to indicate that the plywood
was fire-retardant treated. After the townhouses were sold,

the chemicals caused the plywood to deteriorate, requiring the
builder to replace the plywood at a cost exceeding $3,650,000.
The builder sued the chemical manufacturer. The United States
District Court concluded that the economic logs rule barred the
builder's negligence claim as well ag its fraud claim.

The appellate court rendered its decision in Pulte
Home' Corp. v, Osmoge Wood Preserving, Inc., 60 F.3d 734 (1ith
Cir. 1995). The court agreed with the district court that the
economic loss rule barred the builder's negligence claim, but
disagreed that the rule precluded the builder's claim.for fraud
in the inducement. The court ruled, however, that the builder
failed to prove its ¢laim.

We believe that the nature of the damages suffered
datermines whether the economic loss rule bars recovery based on
tort theories. If the damages sought are economic losses only,
the party seeking recovery for those damages must proceed on
contract theories of liabijility. Economic¢ 1ossés are property
damage which results in loss of the benafit bargained for. The
only damages suffered by the appellant were damages to the house.

Thus, this situation comes scuarely within the economic 1088&

-7~
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. rule as stated by the Florida Supreme Court in Caga Clara and in

Airport Rent-A-Car.

For the foregoing reasons, we affirm. Question certified,

THREADGILL, C.J., RYDER, CAMPBELL, SCHOONOVER, FRANK, FULMER and
QUINCE, JJ., Concur.

ALTENBERND, J., Dissents with an opinion, in which PATTERSON and
WHATLEY, JJ., Concur.

LAZZARA, J., Dissents with an opinion, in which PARKER,
ALTENBERND and BLUE, JJ.. Concur.

ALTENBERND, Judge, Dissenting.

I agree that the possible application of some economic
._ . loss rule to fraud in the inducement is a question requiring
certification'to tha supreme court. Although the majority deci-
sion is consistent with an Eleventh Circuit decision and also
with some language in Casa Clara, I disagree with the answer that
the majority has provided for the certified quaestion.

The ec¢onomic loss rule is a tool designed to prevent
modern negligence theories from consuming tra.diti;mal contract
law. It is useful to control the growth not only of negligence
law in the narrow sense, but also strict liability and products

liability.? These theories do not require intentional acts by a

? The need for this rule arose, in large part, because
parties were beginning to apply professional malpractice concepts
in commercial negligence and products liability cases. At the

. turn of the century, claims against doctors, lawyers, and other
professionals gradually shifted from contract claims to a new
"malpractice" theory in which the "privity" of the professional
contract implied a contractual ohligation of reasonable care.
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. défendant. Having evolved from trespass on the case, these
negligence theories have traditionally protected a plaintiff:'gs
interest in the safety and physical well;beinq of person and
property. The element of duty in these theories has been used to
support standards of care protecting these limited safety in-
terests. As a result, property damage or personal injury has
long been a required element of these negligence theories.

An action for deceit has existed at common law gince

1201. william L. Prosser, Handbook of the taw of Tortg. § 10S
(4vh ed. 1971). The modern common law of fraud traces its roots

to Paslev v, Freeman, 3 Term Rep. 51, 100 Eng. Rep. 450 (1789).

In general terms, the interest protected by fraud is society's
. need for true factual statements in important human relation-
ships, primarily commercial or business relationships. More
specifically, tha interest protected by fraud is a plaintiff's
Tight to justifiably raly on the truth of a defendant's factual
rapregentation in a situation where an intentional lie would re-
sult in 10ss to the plainctiff. Geﬁerally. the plaintiff's loss

is a purely economic loss, resulting from the difference in

Traditional contractual remedies, howavar, ware not adequate for
a breach of this implied contractual clause. As a result, the
"privity" of the professional contract was eventually used to
justify a relationship of duty in a new negligence theory and the
implied contractual ohligation of reasonable care became the
standard of care for this new tort. This amalgam of contract law
and tort law worked so well in the professional cases that
parties eventually were tempted to expand the mixed cause of

. action to other commercial and products liability c¢laims. The
attempt has been rejected in many cases, beginning pexhaps with
v ri , 476

U.8, 858, 106 s.. Ct. 2295, 90 L. E4. 24 865 (1986).

- _g-
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. econeomic value between the true condition and the represented

condition of an item of property—_—real, personal or intangible,

I recognize that many judges and lawyers have reached
the same conclusion that the majority reaches today. Nothing in
Caga Clara causes me to conclude that the supreme court actually
intended to abolish a seven hundred-year-old intentional tort in
the context of limiting a negligence theory. Although the
opinion quickly jumps from the correct term "negligence theoxy"
to an ovearly broad reference to "tort," it contains no discussion
of the interest protected by the intentional tort of fraud. The
supreme court refused to make an exception to the economic loss
rule for homeowners because they have adequate protection arising

. from the "duty* of sellers to disclose defects." 620 So. 24 at

1247. The Caga Clara opinion supports that statement with a
citation to Johnson v, Davis, 480 So. 24 625 (Fla, 1985), a case
in which the home buyers' cause of action was fraud in the in-
ducement. See also Leigure Founderg, Inc., v. CUC Tnt'l, 833 F.
Supp. 1562 (8.D. Fla. 1993) (fraud in the inducement oc¢curring
prior to and independent from securities contract is not barred
by economic¢ loss rule); GNB, Inc. v, United Dapco Batteries.
Ing., 627 So. 24 492, 499 n.9 (Altenbernd, J., dissenting)
(questioning whether economic loss rule now bars claim for
tortious interfefence with business relationship).

I would note that Florida seems to have at least three

. digtinct, but often overlapping, economic loss rules in operation

today. This case is not resolved by any of these rules. First,

-19-
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. there is the products liability economic less rule: If the
defendant's product physically damages only itself, causing
additional econcmic loss, no recovery ié permitted in "tort.,"
This is arguably the rule controlling Caga Clara and Prevogt. It
is not the rule that governs Dr, Woodson'ts claim. There is an
argument that the products liability rule should bar a broad
range of tort theories, including fraud. If g0, I am inclined to
believe that it should apply to & narrowly defined concept of
product and only in claims against manufacturers and retailers
where warranty theories can provide an adequate remedy.

Second, there is the contract economic loss rule: If
the parties have entered into a contract, the obligations of the

. contract cannot be relied upon to establish a cause. of action in
tort £or the recovery of puraly economic damages. This rule is
best exemplified by AEM Corp, v. Southerp Bell Telephone &
Telearanh Co., 515 So. 2d 180 (Fla. 1987)., If the plaintiff sues
in negligence under these circumgtances, the standard of care
alleged must be based upon g¢ome broader societal interegt and not
merely on the obligations batween the parties establisghed in
their contract. There must be a separate, "independent tort."
Id, at 181, Normally, fraud in the inducement ocoure prior to
the contract and the standard of truthful representation placed
upen the defendant iz not derived from the contract.

This rule might govern Dr. Woodson's claim against the

. gellers, but probably does not directly affect hig claim against

the sellers' real estate agent. There is admittedly a valid
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arqument for expanding this rule to include parties such as the
appellees in this case who are intimately connected to the plain-
tiff's contractual relationship with a third party. Plaintiffs
occasionally employ a fraud theory mearely because they negotiated
an inadequate contractual right with a third party. I am in-
clined to believe that the courts can control these occasional
abugses with methods more precise and controllable than a broad
spectrum economic loss rule.

Finally, there is the negligence economic losgs rule:
Common law negligence will not be expanded to protect economic
interests in the absence of personal injury or property damage
unless the judiciary is convinced that a gtrong public policy
requires,an~expapéibﬁ of the common law t¢ protect specifig -

economic interests. This is the rule employed in Palau

= et - - ) ] 653'Sﬁ. 2d

412 (Fla. 34 DCA 1995). Although Sandarxac Association, Inc, v,
W.R. Frizzell Architects, Inc,, 609 So. 24 1349 (Fla. 24 DCA
1992), review depnled, 626 So. 2d 207 (Fla. 1993), is factually
comparable to Caga Clara, Sandarac relied upon the negligence
rule and not the products liability rule. Thig rule does not
apply to fraud or other intentional torts. A# digousged in
dandarac, examples of judicial expansion of neqliqencé under this
rule include the professional liability cases ihvolving lawyers,
title abstractors, and accountants.

In answering the certified question, the gupreme court

should algo congider negligent misrepresentation. I regard that

-12-
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. cause of action as another expansi:on of negligence under the
economic loss rule, In some limited circumstances., the judiciary
has recognized a common law standard ofhcare in negligence to
protéct a plaintiff's right to justifiably rely on the truth of
certain representations even when the misrepresentation is the
result of the defendant's negligent statement. If the majority's
reasoning ig correct, both fraud and negligent misrepresentation

have been essentially abholished in Florida.

PATTERSON and WHATLEY, JJ., Concur.

. " LAZZARA, Judge, Dissenting.
I am in complete agreement with the need to submit the
issue framed in the majority's opinion to the Florida Supreme
Court, egpecially in light of the recurring invocation by
defendants of the economic loss rule to stave off fraud claims
initiated by plaintiffs within the context of contractual

disputes and of the continuing uncertainty as to the proper

application of the rule. See. _o6.g., Sandaxag Asg'n, Inc..v. W.R.
Frizzell Architects, Inc,, 609 So. 24 1349, 1352 (Fla. 24 DCA

1992) (observing the esse with which the rule is stated but the

difficulty with which it is applied by judges and lawyers)., -

review denied, 626 So. 24 207 (Fla. 1993). I am of the opinion,
. however, that the submission of this important question should be

done in the context of a ravergal of the trial court's

-13-
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. determination that the economic loss rule announced in Caga Clara

2d 1244 (Fla. 15993), precluded the appellant from recovering

damages from the appellees for the tort of fraud in the’
inducement. My reagons for disgsenting, while consistent with
Judge Altenbernd's. are based on a slightly different
pergpectiva.

In Johnson v, Davig, 480 So. 24 625, 629 (Fla. 1985),
the Florida Supreme Couét promulgated a broad-basged rule, rooted
in notione of modern justice and fair dealing, that "where the
geller of a home knows of facts materially affecting the value of
the property which are not readily observable and are not known

. to the buyer, the seller i$ under a duty to disclose them to the
buver." It applied thie duty of disclosgure "to all forms of real
property, new and used." Id. The court's holding, which
effectively placed a tharness" on the doctrine of caveat émptor
within the context of the =zale of a home., was derived in part
from the seminal case of Lingsch v. Savage, 213 Cal., App. 24 728,
29 Cal. Rptr. 201, 8 ALR 34 537 (cal. lst DCA 1963), which was
quoted with approval. 480 So. 24 at 628-629.

Florida courts, including our own, have applied the
duty of disclosure establisghed in Johnson to a real estate agent
or broker representing a seller. Torbron v. Campen, $79 So. 24
165,169 (Fla. Sth DCA), review denied, 589 So. 24 289 (Fla.

. 1991); BRevitz v, Terrell, 572 So. 24 996, 998 n.5 (Fla. 3d DCA
1990); Young v, Johnson, 538 So. 24 1387, 1389 (Fla. 2d DCA

-14-
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. 1989); Ravier v, Wise Realtyv Co,, 504 So, 24 1361 (Fla. 1lst DGA

1987). Indeed, in the lower court opinion which the supreme
court approved in Johngon, the Third District noted that although
its holding was limited by the facts before it, "we realize that
this duty is equally applicable to real estate brokers({.]"
Johnson v, Davig, 44% So. 24 344, 350 n.l (Fla. 34 DCA 1984).
significantly, the Lingsch decision, which the supreme court
relied on in Jﬁhnﬂgn. also extended this duty to a real estate
agent or broker. 213 Cal. App. 24 at 736, 25 Cal. Rptr. at 205.
It is c¢lear to me, therefore, that the appellees, as
real estate agents representing the sellers, had a duty under
Johngon to disclose to the appellant any facts known to them
. which mateﬂally‘affected the value of this home, if guch facts
were not readily observable by or known to the appellant., If the
facts advanced by the appellant are true, then the appellees have
clearly violated the duty imposzed by Johnson and should he held
accountable for their fraudulent misrepresentations and
nondisclosures which induced the appellant to purchase the heome.
The question becomes, therefore, whather the sconemic
loas rule promulgated in Casa Clara insulates the appellees from
liability for their alleged tortious conduct of fraud. In my
opinion, to answer this question in the affirmative, as the
majority does, réquires a determination that Cage Clara overruled
Johnson. The validity of such a determination, however, must
. stand the test of the principles announced long ago by the

Florida Supreme Court that "[flor one case to have the effect of

-15-
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overruling another, the same questions must be invelved; they
must be affected by a like set of facts and a conclusien must be
reached in hopeless conflict with that in the former case.®

141 Fla. 244,

247-248, 193 So. 297, 298 (1940).

In accord with this rule, I find nothing in the
language or holding of Caga Clara which compels a conclusion that
it is in "hopelesgg conflict” with Johnson and thus overruled it.
Firet, it ie clear from the facts of Caga Clara that none of the
plaintiffs' causes of action or factual allegations involved
fraud in the inducement, as was the case in Johnson. Second, the
igsue framed by the court in Caga Clara was "whether a homeowner
can recover for purely economi¢ losses from a concrete supplier
under a pegligence theory." 620 So. 24 at 1245 (emphasis added).
Finally, and most important, the courtt's refusal in Caga Claxa to
exempt homeowners from the economic losg rule, when examined in
ite proper context, did not emasculate Johnsopn but instead
reaffirmed its basic holding ag one of the protections atill
available to purchasera of homes, I bhase this conclusion, which
I am confident some members of the bench and bar will £ind
surprising, on the following analysis.

The court in Caga Claya initially made a geemingly all-
encompassing statement that "[i]f a house cauges economic
disappointment by not meeting a purchaser's expectations, the
regsulting failure to receive the benefit of the bargain is a core

concern of c¢ontract, not Loxt, law." 630 So. 24 at 1247

-16 -
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(emphasis addaed). Significantly, it immediately qualified thig
broad pronouncement by observing.that "(t]here are protections
for homebuyers, however, such as . . . -the duty of sellers to
digclose defects(,]" specifically citing Johnson for thisg
propogition. Id. The court then observed that such protections,
coupled with a purchaser's ability to har¢gain over price, were
sufficient to safeguard the interests of a homebuyer without
incurring "the mischief that could be caused by allowing tort
recovery for purely economic losses." Id., (emphasis added). It

then reaffirmed its prior holding in Florida Power & Light
510 So. 24 898

(Fla. 1987), a case also involving a claim based on a negligence
theory, that "contract principles [were] more appropriate than
tort principles for recovering econemic loss without an
accompanying physical injury or property damage." Id. (emphasis
added) .

Based on thig language, it seems clear to me that Casa
Clara did nothing more than decline to exempt homeowners from the
reach of the economic logs rule which precludes the recovery of
purely economic damages under a pegligence ¢laim when there is no
accompanying physical damage or personal injury. See Sandarac,
603 S0. 24 at 1352 ("The majority rule in this c¢ountry holds that
economic damages are not recoverable in pegligence unaccompanied
by physical property damage or bodily injury.") (emphasis added).
Furthermere, as I have underscored, although the supreme court

used the generic terms "tort law," "tort recovery," and "tort
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principles" in its opinion, it cannot be emphagized enough that

the use of these terms was in the context of a negligence c¢laim

and not within the context of an intentional tort such as the

appeilnnt alleged in this c¢ase. Zee also East River Steamship

Corp. v, Trangamerica Delaval. Inc,, 476 U.S8. 858, 106 8. Ct.
2295, 90 L. E4. 24 865 (1986) {(uging the term "tort" in the
context of applying the economic loss rule to gtrict liability
and negligence claims); AEM Corp, v, Southern Bell Tel. & Tel,
Co., 515 So. 2d 180 (Fla. 1987) (using the term "tort" in the
context of applying the economic logs rule to a negligence
c¢laim). Hopefully, in answering the majority's certified
question, the supreme court will address the nature of the claims
that are encompassed within the';arm "tort" as used in-iés
pronouncements on the aconomic loss rule so as to dispel the
confusion engendered by its unqualified uge of this term. See
GNB, Inc, Vv, United Danco Batteries, Inc,, 627 So. 24 492, 489
n.9 (Fla. 24 DCA 1993) (Altenbernd, J., dissenting): Sandarac,
608 So. 24 at 1352 n.3.

More important, it alse seems clear to me that one of
the crucial underpinnings which influenced the court in Caga
Clara not to carve out an exception to the economic loss rule for
homeowners wag its reaffirmation of the continuing viability of
the protection afforded to defrauded homebuyers by the tort
remedy fashioned in Johnson. I conclude, therefore, that
Jehngon's holding impoeing tort liability for fraud in the

inducemant in the context of the sale of a home liveg on after

-18-
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Casa Clara as a gignificant counter-balance to the supreme
court's continuing commitment to ghe application of the economic
logg rule to naaliﬂﬂhgg claims geeking purely economic damages in
the absence of property damage or physical injury.

Accordingly, I would reverse the trial court'§ final

summary judgment in favor of the appellees.

PARKER, ALTENBERND and BLUE, JJ., Concur.
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PER CURIAM.

The defendants, Stephen H. Gamble, HTP, Ltd., and Tyler

EXHIBIT "B"




Corporation, appeal from an adverse final judgment. We affirm.
First, we find that the trial court properly ruled that the
plaintiffs' cause of action for fraud in the inducement was an

independent tort that was not barred by the economic loss rule,

Burton v, Linotvpe Co., 556 So. 2d 1126, 1128 (Fla. 3d DCA 1989),
review denjed, 564 So. 2d 1086 (Fla. 1990) ("Fraud in the inducement

and deceit are independent torts for which compensatory and
punitive damages may be recovered.").

Second, the defendants contend that the trial cocurt erred by
rejecting the defendants' proposed jury instruction regarding
"unjustifiable reliance" that was prepared pursuant to Pieter

[

Bakker Management, Ing¢, v. First Fed, Sav. & Loan Ass'n, 541 3So. 24

1334, 1335-36 (Fla. 3d DCA), review denied, 549 So. 24 1014 (Fla.
1989) ("When negotiating or attempting to compromise an existing
controversy over fraud and dishonesty, it is unreasonable to rely
on representations made by the allegedly dishonest parties."). We
disagree.

The instant case is distinguishable from Pjeter Bakker because
the plaintiffs did not rely upon the representations of the
allegedly dishonest parties themselves, rather the plaintiffs
relied upon the representations of an undisclosed agent. Wilson v,
Equitable Life Assurance Soc'y of the United States, 622 So. 24 25,
28 (Fla. 2d DCA 1993) (holding that when the relationship between
parties is amicable and not "plagued with distruét," a party may
not necessarily be unjustified in relying on the other party's

2




representations). Therefore, we find that the trial court properly
rejected the defendants' proposed jury instruction for
"unjustifiable reliance."

Lastly, the defendants contend that the trial court erred by
rejecting their proposed jury verdict form and instead, using a
verdict form that instructed the jury to determine whether the
defendants had fraudulently induced the plaintiffs to enter into
the settlement agreement and if so, to proceed to the question of
damages, thereby ignoring the defendants' claim for breach of the
settlement agreement. We find that the trial court properly
rejected the defendants' proposed verdict form. Additionally, we
find that the verdict form used was appropriate where the
defendants had brought a claim for breach of contract, and the
plaintiffs had raised the affirmative defense of fraud in the
inducement. Pon it v. R m , 346 So. 2d 615, 616 (Fla.
2d DCA 1977) ("[A] party can successfully defend against liability
on a claim by showing that he was fraudulently induced to enter
into the contract or transaction upon which such liability is
asserted.").

Accordingly, we affirm.
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