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GUILT:

Oyd Crosby saw a car parked on the road the norning of
Decenber 2, 1993; the driver's wi ndow was down and soneone was
slunped over in the passenger seat. There were shoe tracks by the
driver's side and a cigarette butt nearby. (TR 1197-1207) Wllie
Milam called 911 after meeting Crosby, everyone stayed away to
preserve evidence. (TR 1215) Robert Stone was stopped by another
driver who found the car and avoided the shoe marks; he was not
wearing tennis shoes. (TR 1223) Ruth Hall saw a car on the curve
of Dean Still Road while going home at about 11:45 p.m (TR 1228-
31) Geg Wite saw a car parked on the side of the road at about
one in the norning. (TR 1244-46) EM5S supervisor Steven Powell
responded to the early norning call at about 7:00 a.m and found
the woman lying in the passenger seat with no pulse; rigor nortis
was present. (TR 1247-52)  Deputy Sheriff Burless arrived at 7:35
a.m and roped off the area (TR 1255) and crine scene technician
Cynthia Holland videotaped the crinme scene, observed the victim
with nmultiple gunshot wounds to the head and collected cigarette
butts from Detective Cosper. (TR 1268-1305)

Rocky Finley lived in a trailer with ex-girlfriend Melissa

Maynard and testified (after the jury was given a Williams-rule

instruction -- TR 1351) that he was a business partner wth




Jorgenson in buying and selling and fixing trailers and dealing
met hanphet am nes. (TR 1357) He, the defendant, victim Ruzga, M.
Kilduff and Melissa Mynard all used mnethanphetam nes which he and
appel l ant  sol d. He saw appellant on the night the victim was
killed to buy anphetam nes from him and next saw him after m dnight
comng out of Finley's trailer with Laurie Kilduff. (TR 1358-61)
Jorgenson was carrying a gun two or three days prior to the Ruzga
homi ci de. (TR 1362) That evening Kilduff, who was going to wal-

Mart with Miynard, said she was going to neet appellant and |eft

before el even. He heard Jorgenson's vehicle which had a |oud
muffler crank up shortly before or after Kilduff |left. Finl ey
previously had heard Jorgenson say about Tammy Ruzga, ‘I'm going to
kill that bitch" weeks earlier. The day after the nurder -- when

Finl ey had seen television reports of the found car and awoman
killed -- appellant asked himto give hima car ride to Plant Gty
and the topic of appellant's nurdered girlfriend did not cone up.
(TR 1363-68) Later appellant phoned him from jail to ask him to
get the car he had killed Tammy in and admtted that blood went
everywhere when he shot her repeatedly. (TR 1370-72)  Jorgenson
threatened to take him down if Finley testified against him
appel lant wanted himto tell police he had been at the Finley house

since 10:30 p.m and Finley refused. (TR 1373-74)

Meli ssa Maynard went shopping with Laurie Kilduff on Decenber




L

1, and after their return at about 11:00 p.m Kilduff used the
phone and left in her car fifteen mnutes |ater. She also heard
appel lant's car start up. (TR 1481, 1483) Later appellant came to
her trailer with Laurie; it looked |ike he had ketchup on his shirt
and he was fidgety. (TR 1484) she knew Jorgenson and Finley sold
and used net hanphetam nes (indeed Finley was using it that night --
TR 1482) and she knew that Tammy Ruzga used and delivered
met hanphet am nes. (TR 1483-84) Jorgenson asked her that if anyone
i nquired about his whereabouts that evening to tell them he had
been in a business nmeeting with her and Finley; she too was aware
that he carried a gun. (TR 1484-85) Appel | ant previously
expressed the desire that Tammy di sappear and asked her to help zap
her with a stun gun. (TR 1486-87) After appellant's arrest he
phoned her collect and when she nentioned a news article that the
victim was shot once he corrected her by saying she was shot three
times in the head. (7R 1490) She also testified that after police
had searched appellant's trailer he made a remark regretting that
he had not gotten rid of the shoes. (TR 1536- 37)

Laurie Kilduff Turney becane involved when she |earned
appel lant dealt drugs; both she and her ex-husband Patrick were
into methanphetam nes. (TR 1542) She testified that during an

8:00 p.m phone call appellant asked her to call him again at

11:00. (TR 1546) She did so and appellant asked her to follow him




L1

out to Dean Still Road at 33 and 1-4. She stated that she did not
know the reason until she got there. (TR 1552-53) Laurie Kilduff
testified that she did not know before she drove to neet appellant

on the night of the killing the actual purpose of the neeting; she
understood that they were having a meeting with the Latin Kings,

another group involved in the methanphetam ne business. (TR 1553-
54) She further testified that appellant had explained to victim
Tammy Ruzga the reason they were out there on the road was that

they had a nmeeting with the Latin Kings. (TR 1566) They met at
-4 and 33 and appellant told Laurie to nmeet himat Dean Stil

Road. Tammy was a passenger in Jorgenson's car. After stopping
for gas and coffee, Laurie drove out there and appellant pulled up
behind her. She saw that appellant had a gun by his side and
mentioned that he could not get Tammy in the driver's seat. (TR
1560-64) She responded, "what difference does it make?" She did
not | eave because she was on drugs, thought appellant was her
friend and figured he would catch her sooner or later if she ran.

Appel I ant returned to his car and shot the victimthree tines, then
renoved a baby car seat and three pairs of jeans fromthe car
(which was supposed to be given to Rocky and M ssy). Jor genson
smoked regularly and he snoked at the scene of the murder; he wiped

his prints from his car door and steering wheel and instructed her

to drive by a lake where he got out, walked toward the |ake, and




returned in two or three mnutes. (TR 1565-75) They returned to
Finley's trailer and snmoked nethanphetanmines. The next norning he
phoned police to report his car and girlfriend m ssing. (TR 1582)
Initially she lied to police and attenpted to follow Jorgenson's
instruction that Tammy had stolen the car, appellant tried to get
across the idea that it |ooked |ike Tammy killed herself or someone
else did it. (TR 1584-98) Finally, she told the police the truth
about everything. She was given imunity to tell the truth. (TR
1599-1600) Appel |l ant subsequently wote her a letter, Exhibit 100,
remnding her that, "wthout you they don't have a case". (TR
1607)  Onredirect she testified appellant had told her a week or
so prior to the killing that Tammy was a liar and a thief, that he
could not stand it any longer, all she did was cry and whine and
all she wanted to do was kill herself any way. (TR 1704)

O ficer Hi bbs spoke to appellant after he reported his car and
girlfriend mssing. Jorgenson only wanted the police to know she
had a history of drug use and that he was mssing sone property
which she mght trade to obtain drugs. Appellant did not wish to
report a mssing person or file a stolen vehicle report. (TR 1757-
58)

Detective Cosper observed tire and shoe inpressions at the

murder scene, saw simlar shoeprints at defendant's residence and

retrieved cigarette butts appellant snoked at the police station.




(TR 1768-70)

Associate nedical examner Dr. Melanud described the nultiple
gunshot wounds to the head of Tammy JO Ruzga. (TR 1782-1802)
There was a |arge anount of anphetamne |level in the blood which is
not uncomon in chronic drug abusers. (TR 1805) He thought that
the victim was a habitual drug user. (TR 1829-32)

Rebecca Holloway testified that she gave the victim jeans and
a baby car seat to give to Tammy’s friends, at about 9:35 p.m (TR
1834-38)

Forensi c serol ogi st Theodore Yeshion explained that on the DQ-
Al pha segnent of DNA found on chronosone 6 appellant had a type
1.1, 1.2, the same as cigarette butts found at the scene of the
crime and at the shore of Lake Hunter. (TR 1867-1892)

Scot Cary, an expert in shoe and tire track inpressions,
testified as to his examnation of the tires and al so opined that
appellant's left shoe made a track at the scene and that two right
shoe tracks were probably nmade by his right shoe. (TR 1941-78)

Jail inmate Mchael Hughes had net appellant years earlier
when the latter was a bouncer at Benny's Bar in Lakel and. (TR
1991) Wile in jail Jorgenson admitted to himthat he killed Tammy
by shooting her three tines in the head and that he nmde the

decision to kill her between 7:00 and 8:00 p.m the night before

she was found. (TR 2008) Appel lant explained there was a problem




of getting the victimto sit up |ong enough to be shot because
after he had gotten her juiced up on crystal nmethanphetam ne she
kept falling over. He could get a clear shot when he propped her
up. (TR 2008, 2012) Jorgenson had tired of his relationship wth
Tammy and she was blackmailing him-- that if he cut her off
financially or from drugs, she would turn himin and nmake life hell
for him (TR 2012) Appellant explained that he would get rid of
somebody who messed with his dope business. (TR 2013):
“No one fucks Wth his dope business"”

(TR 2014)
Jorgenson also admtted reporting the victimand his car mssing to
the authorities and was unhappy with Laurie's assistance --
of fering Hughes $50,000 to get rid of her. (TR- 2015) He regretted
using drugs that night because it nessed up his thinking and he

woul d have done things differently (act alone, make better plans to

di spose of the body beforehand, gotten rid of the shoes). (TR
2015-2016)

Jail inmate Richard Costentino simlarly testified that
appel lant admtted shooting the victim three tines. (TR 2069-70)

Detective Deanna Goddard Warren described the shoe prints,
tire tracks and cigarette butts at the nurder scene, and obtaining

appellant's shoes from him (TR 2097-2103) In his interview

appel l ant denied killing Tammy and said someone was trying to frame




hi m (TR 2103-04) He also claimed that he had not owned a gun in
the last twenty-five or thirty years. (TR 2109) The w tness noted
di screpancies given in the versions by Kilduff and appellant. (TR
2113-14) Kilduff was granted immnity in return for her truthful
report and she admtted being at the scene when Jorgenson killed
Tammy. (TR 2122-23) \arren believed on hearing Laurie Kilduff’s
statenent that she was an accessory after the fact. (TR 2136) She
testified about talking to inmates Hughes and Costentino without
making any promses or threats to either. (TR 2143)

The jury returned a guilty verdict. (TR 2522-24)

PENALTY PHASE:

At penalty phase the state introduced the testinony of
fingerprint examner Mary Beth Dalton who identified Jorgenson's
prints on the Colorado judgnment and sentence for nurder, Exhibit
62. (TR 2562-67) The defense introduced as exhibits the autopsy
report on victimPhilip Mrgan in that case and a stipul ated
statenent of facts. (TR 2568, TR 2570)

Addi tionally, the defense <called Jorgenson's nother who
testified that appellant was fifty-four years old (TR 2575), that
on one occasion at age eight appellant ran away from home for an

eight day period, that no man was in the house from 1949 to 1954,

that she had nmarried four or five times, that appellant was very




bright in school but it was difficult to keep him there because he
was bored in school, that he was shy but won a fight and went to
prison for 6% years after shooting Philip Morgan. (TR 2576-2594)
The only person in the house to mstreat appellant was M. Bill
Young, for a six-nonth period. She didn't have any contact with
appel l ant since 1991. (TR 260940)

Gary Jorgenson, appellant's younger brother, testified that he
was aware Philip Mrgan was physically abusive to his sister. The
W tness was not living there at the time of the shooting of Morgan.
Appel I ant encouraged him and told him drugs were not the answer to
his problens and |ast had contact with him in Decenber 1991. (TR
2612-20)

Melissa Maynard testified that appellant |let Tammy use nore
and nore drugs, that he also used them that when appell ant
nmenti oned zapping the victimwith a stun gun Laurie Kilduff
volunteered to do it and that after the nurder Laurie told her she
had stated to Jorgenson on the road to go ahead and do it. The
W tness saw bruises on the victinmis face after appellant mentioned
he'd had a fight with Tammy. (TR 2628-39) Inis Brightman thought
Jorgenson was a good parent to his nine-year-old daughter, did not
see any drug use but lost contact with appellant five or six years

ago. (TR 2641-49) Her daughter, Terry Hll, knew appellant in

1986 and he was a good parent, not abusive to anyone. (TR 2653-57)




Linda Parker Reeves knew appellant years earlier when he was
assi stant manager and bouncer of a bar. Wen she saw him after

they drifted apart he seened paranoid and looked like he was on

met hanphet am nes. (TR 2661-69) She did not notice him drifting
off into the drug world until a benefit in January of 1992. (TR
2673)

Debbie Lee Harris, daughter of 1Inis Brightman, began dating
Jorgenson in 1984 and he did not use drugs for the two years she
was with him Appellant treated her and her daughter well but she
was not ready for another marriage. (TR 2679-2683) She last saw
Jorgenson in Decenber of 1989. (TR 2689)

Brenda Abbott, part-time singer in a band and deli worker, has
known appellant for ten years. (TR 2769) In the period before
1992 he was a good man but his personal habits and enotional
behavior changed. He was nore apprehensive with people and acted
more aggressively in escorting people out of the bar he worked at
as a bouncer. H's fuse got shorter. (TR 2773-78) She saw the
same characteristics including acting nervous as others who used
met hanphet am nes. (TR 2779) His reputation for honesty changed,
too. The witness did not know -- wuntil a couple of weeks earlier
-- that he had previously been convicted of nurder and went to
prison for it. (TR 2783-84) Jorgenson began to drink nore and

stopped tal king about his daughter. (TR 2785)
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The defense called Dr. Henry L. Dee, a clinical psychologist

(TR 2789-2844) and a psychiatrist, Dr. Thomas MeccClane, Who had not
met appellant but described nethanphetam ne use. (TR 2845-2879)*
The jury recommended a sentence of death by avote of eleven to
one. (TR 2952-2955)

The trial court concurred and sentenced Jorgenson to death,
finding one aggravator, the 1966 nurder conviction in Col orado of
Philip Morgan. The trial court considered and rejected asserted
statutory mental mtigation explaining that the opinion testinony
of both nental health experts should be rejected because the facts
-of the case do not establish that the Ruzga nurder occurred because
of the influence of nethanphetam nes and the facts of the case
denmonstrated that he wanted the victim dead weeks earlier, was able
to lure her to the nurder site, arrange for another to be present
to drive him away, attenpt to establish an alibi wth friends,
di spose of the murder weapon and remain calm enough to cover his
tracks by reporting the victim mssing the follow ng norning, The
trial court found as non-statutory mitigation that Jorgenson was
under the influence of nethanphetamnes at the time of the offense
and the disparate treatnent accorded Laurie Kilduff Turney, to
whi ch he gave mnimal weight. (R 528-536)

This appeal follows.

‘see Issue I|Il, supra.
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SUMMARY OF THE ARGUMENT

. The trial court did not err reversibly in denying
appellant's pre-trial motion to suppress evidence and statenents.
The trial court's ruling arrives at the appellate court with a
presunption of correctness and the defense offered no evidence to
contradict the state. wtnesses' testinony that appellant acted
freely, knowngly and voluntarily.

[I.  The trial court properly allowed testinony to be elicited
that appellant was engaged in drug use and dealing as it was
relevant to explain his notive and intent to kill the victim as
wel | as explaining the conduct of other parties. It was not unduly
prejudicial nor did it becone a feature of the trial.

IIl. The trial court adequately explained in its sentencing
order its treatment of proffered mtigation after considering all.
Appel l ant' s disagreement with the weight is not cause for reversal.

IV, The trial court did not abuse its discretion in weighing
the aggravating factor found; a prior homcide can be a significant
wei ghty factor warranting the death penalty. See Ferrell v, State,
680 So.2d 390 (Fla. 1996).

V. The trial court did not and the jury did not consider
appellant's drug dealing as a non-statutory aggravator.

V. The trial court did not err in denying requested jury

instructions as that claim has been consistently rejected by prior

12




decisions of this Court. See Joneg v. State, 612 So.2d 1370 (Fla.
1992). The trial court did give consideration to appellant's
conpl aint about disparate treatnent and correctly determned that
Jorgenson was nore culpable than Kilduff.

VII. The sentence of death is not disproportionate to

appellant -- Tammy Ruzga'’s executioner -- since he has previously
killed -- Phillip Morgan in Colorado -- and with his superior
intelligence and non-abusive upbringing there is little to say in

mtigation.
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ARGUMENT

XSSUE 1

WHETHER THE TRI AL COURT ERRED REVERSI BLY | N
DENYI NG  APPELLANT' S MOTION TO  SUPPRESS
EVI DENCE AND STATEMENTS.

Appellant filed a pretrial notion to suppress evidence
including shoes, saliva, clothing, amunition, blood sanples and
statenents. (R 194-197) After hearing testinmony (R 207-249) the
trial court denied the notion, stating:

“1'"'m denying the notion to suppress on the
totality of the circunstances as this Court
has heard them today. Both of the defendant's
consents wer e freely, voluntarily and
knowi ngly given."
(R 256)
At the hearing Detective Thomas Cosper testified that he becanme
i nvol ved in the investigation into the death of Tammy Ruzga on
December 2, 1993 and went to appellant's residence. (R 208)
Appel lant was very much coherent and Detective Warren (formerly
Goddard) was present and talked to appellant. (R 210) They were
there for about twenty mnutes and Jorgenson rode with Cosper to
the  substation; appel I ant had no trouble under st andi ng
conversations or navigating. (R 211) He went there voluntarily
and had no trouble understanding the officer's request to cone to

a police station. (R 212) They waited about an hour or so for

Warren to arrive and Jorgenson went in and out of the building,
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smoking cigarettes. (R 213) Appellant was not in custody nor was

there an arrest warrant for him and Jorgenson understood that he
was free to leave if he wanted. Afterwards, Cosper took him hone.
Appel I ant had no difficulty understandi ng what the officer was
tal king about -- that his girlfriend was found dead -- and even
indicated that he understood the area of DNA. He agreed to and did
furnish his shoes to them (R 215-216) Jorgenson signed a consent
form for the shoes and residence. (R 217)  Cosper stayed in the
residence with appellant while the search was conducted. Appell ant
did not object or act in any bizarre fashion. (R 218-219) Cosper
did not allow appellant to ingest intoxicants of any Kkind. (R 219)

Sheriff's officer Deanna Warren simlarly testified that she
went to appellant's residence at about four in the afternoon, that
appel I ant understood she was a police officer (R 224), that she
expl ained that they were investigating the stolen car he had
reported which they had found and he did not report any confusion.
She told him where the car was found. (R 225) She asked if he
would be willing to talk at the substation. (R 226) There was
nothing about his demeanor which would have nade either officer
prevent him from driving an autonobile. (R 212, 226) He appeared
to be in control of his faculties and understood what he was doing.
(R 226) Warren spent two or three hours wth appellant at the

station. (R 227) At sone point she told him Tammy Jo Ruzga was
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dead and Jorgenson understood that his girlfriend was dead; she
recal | ed appellant nentioning he had the feeling she had been shot,
but the officers had not nentioned a shooting. (R 228) Jorgenson
did not intake any intoxicants. (R 229) Appel l ant seened to
understand the issue of DNA; he denied involvement in the death.
(R 229) The officers asked if they could have his shoes; appellant
under stood and gave themthe shoes he was wearing and signed a
consent form (R 230) He also signed a consent to search of his
resi dence. (R 231) He agreed to their searching his house and
gave them the keys. (R 233)  Appellant fixed hinmself sonme food
during the search. (R 234) In a taped statenent appell ant
mai ntained that he was sonewhere else and soneone was trying to
frame him (R 235)

Appel lant did not testify at the suppression hearing.

Appel lant's contention that the lower court erred in denying
the nmotion to suppress evidence is neritless. A trial court's

ruling on a notion to suppress is presunptively correct. Medipa v.
State, 466 So.2d 1046 (Fla. 1985); Dennis Javier Escobar v. State,

So.2d , 22 Florida Law Wekly $S412 (Case No. 77,735, July
10, 1997); DRouglas Martin Escohar v. State, __ So.2d __, 22

Florida Law Wekly $S414 (Case No. 77,736, July 10, 1997). Even
when evidence adequately supports two conflicting theories, the

appel late court's duty is to review the record in the light nost
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favorable to the prevailing theory. gohnson v. State, 660 So.2d4
637 (Fla. 1995); Escobar, supra. In the instant case appellant did
not testify contradicting the testinony of officers Cosper and
Warren that appellant understood what was happening; was in control
of his faculties and freely, voluntarily, wllingly and know ngly
agreed to provide the evidence now chall enged. To the extent that
appellant is arguing that there was inproper ‘deception” by failing
to immediately informhimof his girlfriend's death and that he was
a suspect, police msrepresentation alone does not render a
confession involuntary. Doudglas Escobar, supra. And Jorgenson did
not confess. The fact that ‘everybody" was a possible perpetrator
(R 245) and appellant was not told this does not render nugatory

his voluntary, consensual behavior.
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ISSUE II

VWHETHER THE TRIAL COURT COW TTED REVERSI BLE
ERROR BY ALLEGEDLY PERM TTI NG THE STATE TO
| NTRODUCE EVI DENCE OF COLLATERAL CRI MES AND
BAD ACTS WH CH  APPELLANT MAI NTAI NS WAS
| RRELEVANT, PREJUDICIAL AND BECAME A FEATURE
OF THE TRI AL.

Prior to trial the prosecutor filed a Notice of Intent to
Prove OQher Crimes, Wongs or Acts, i.e., that the defendant and
victimwhile living together both were involved in the sale and use
of  net hanphet am nes. (R 302) Shortly before trial, appellant
filed a notion to exclude evidence of other wongs contending that
the notice was insufficient and that the evidence was not relevant
and was outwei ghed by the danger of unfair prejudice. (R 361-362)
Prior to jury selection, the prosecutor represented that he did not
anticipate going into the drug business in his case in chief but
that Jorgenson, the victim Finley, Muynard and Kilduff were so
involved and was the only reason these folks even cane together.
The prosecutor indicated that he was not going to address it in
opening statement, that there would be drug questions on voir dire
but that the court should be aware of probl ens because it is a
dangerous thing to try and whitewash sonething that nuch. (TR 23)
Def ense counsel added that he and the prosecutor had felt earlier
that a pretrial evidentiary hearing was unnecessary and agreed wth
the prosecutor that it would "be inpossible for the trial and facts

to come out” w thout drugs coming out. The defense further

explained that many of the witnesses to testify “were high on drugs
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during the tine they witnessed the events that they' re describing
and it would be necessary that this will be devel oped". (TR 24-25)
The court then granted the defense notion. (TR 26, R 363)

At the conclusion of the first day of jury selection the
prosecutor asked the trial court to revisit the Mtion in |imne.
(TR 329) He contended that upon listening to defense voir dire
guestions about the drug business and visualizing the defense
scenario where the state's wtnesses would be portrayed as druggies
and the whole relationship between the parties was not explained he
t hought he would have to get into the drug business. The
prosecutor represented that w tnesses Finley, Miynard and Kilduff
could show the victim regularly delivered drugs for appellant --
they both had recently been arrested for'drug possession before the
murder, that appellant had made threats to get rid of her and that
the victinis drug use had worsened in recent months. A motive for
the homcide would be the protection of his drug business. (TR
330) The state further argued that the jury would not get a fair
picture if they thought all the state wtnesses were drug users and
Jorgenson had no notives. The evidence was relevant to show the
state's theory of the case. (TR 333) The state clained that
Finley, Maynard and Kilduff could testify that Finley and Jorgenson
were in the business of delivering and selling nethanphetam nes and
that victim Ruzga was regularly used as a delivery person and the

inference of elimnating a problem with his business was
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appropriate even if no witness had a direct quote from Jorgenson
speci fying this motiveto them (TR 334-336) The defense agreed
that there was evidence Jorgenson had nade statements about wanting
to be rid of Tammy, that he was upset with her for various things
i ncluding she had stolen from him and she had been using a |ot of
met hanphet am ne, but that the defense did not see a connection to
the nmurder. (TR 337) The court interjected that it seened
rel evant to notive. (TR 339) Upon questioning by the court, the
defense affirnmed that the victim was a runner for Jorgenson, that
she used his drugs, and that he made a statenent that he wanted to
get rid of her to people that knew about his drug business. (TR
343) The defense attenpted to characterize it as a romantic
relationship, a donestic quarrel regarding the use of the drug.
(TR 344) The prosecutor further noted -- in response to a defense
comrent as to the danger of unfair prejudice -- that possession of
met hanphetamine is just as nuch a crine as sale, which the defense
acknow edged that use evidence was adm ssible. (TR 348) The
defense acknow edged that this evidence was not a surprise. (TR
350) The defense agreed that it would be relevant to show that
appellant and the victim used and possessed nethanphet am nes
‘because it's all surrounding the scenario of events". (TR 354)
The court announced it would allow the evidence because of its

relevance to notive and would read the appropriate instruction to
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the jury. (TR 356, R 364)7

The prosecutor adduced testinony from Rocky Finley that he and
Jorgenson had been business partners, buying, selling and fixing
trailers and dealing nmethanphetam nes (TR 1357); that he,
Jorgenson, victim Ruzga, Laurie Kilduff, and Melissa (M ssy)
Maynard all used net hanphetam nes (TR 1358); that he bought
met hanphet am nes from defendant the night of the murder (TR 1359);
and that previously he had heard appellant say about Ms. Ruzga “I’'m
going to kill that bitch". (TR 1366) After the nurder, appellant
called him from the jail and admtted shooting the victim three
times. (TR 1370) Appellant wanted Finley to tell police he had
been at Finley's house since 10:30 p.m and told Finley that if he
testified against him he would take him down with him (TR 1373-
1374)

Melissa Maynard testified that Rocky Finley was doing
met hanphetam nes that night, an activity he had been involved in
over the course of time she knew him (TR 1482) She was aware

Jorgenson and Finley shared and co-participated in selling

2The trial court instructed the jury prior to Rocky Finley's
testinony that evidence of other crimes allegedly conmtted by the
defendant regarding involvement in drugs should be considered for
the limted purpose of proving notive, opportunity, intent,
preparation, planning, know edge on the part of the defendant and
that he was not on trial for a crinme not included in the
indictment. The jurors acknow edged understanding this instruction
and would follow it. (TR 1351-1354) Defense counsel inforned the
court it would not be necessary to repeat the instruction prior to
Melissa Maynard's testinony. (TR 1471) The trial court repeated
the instruction in its final instructions to the jury. (TR 2514)
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met hanphet am nes and knew that Tammy Ruzga assisted in using and
delivering it. (TR 1484)  Appellant previously had stated that he
wi shed Tammy woul d di sappear and asked her to help zap the victim
with a stun gun. (TR 1486- 1487)

Laurie Kilduff testified that six nmonths before Ruzga’s nurder
she found out appellant dealt drugs and she got involved in it.
(TR 1541) Ex-husband Patrick Kilduff introduced her to appellant's
drug dealings and nethanphetam nes. (TR 1542) The w tness was
aware that appellant, Finley and Ruzga used methanphetam nes; she
got it from appellant and Finley and ex-husband Patrick. (TR 1547)
At the spot where the murder took place she saw that appellant had

a gun. This exchange followed:

*Q. Wiy didn't you drive away when you
t hought t hat based on t hese past
conversations, he mght just be going to kill

somebody?
A Because | was on the drugs, and at
the tinme | thought he was ny friend and |
figured if | ran also, he would sooner or
|ater catch nme."
(TR 1565)
Afterwards Kilduff and appellant snoked nethanphetani nes. (TR

1578) While in jail appellant wote her a letter, Exhibit 100, in
which he stated that without her the state didn't have a case. (TR
1607) Before the killing Jorgenson had said in her presence, about
a week and a half earlier, that Tammy was a liar and a thief, that
he could not stand it anynore and that all she did was whine and

cry and all she wanted to do was kill herself anyway. (TR 1704)
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Dr. Melanud while testifying that the cause of death was
mul tiple gun shot wounds to the head (TR 1802) also testified that
the victimhad a |large anmount of methanphetam ne level in the blood
whi ch was not wuncommon in chronic drug abusers. (TR 1805)

Jail inmate Mchael Hughes stated that appellant told him he
made the decision this was going to be the night he would get rid
of Tammy between 7 and 8 p.m the night before she was found and
that he got her juiced up on crank (crystal nethanphetan ne) . (TR
2008) Hughes also testified:

“Q. Dd he tell you why he did this?

A. Apparently at the tine, he had sone
kind of relation -- relative business in the
drugf trade. And ny understanding is that this
girl Tammy was his girlfriend of some type for
sonme period of tine. The relationship got
sour in one way and the accusation, in
essence, was nmade that he got tired of her
and, you know, it was like, you know, | want
you to |eave, rImseeing soneone el se.

And in her blackmail side of the whole

conversation was, if you -- if you cut ne off,
if you cut me off financially, you cut nme off
as far as ne getting drugs, |I'm going to turn
you in, I'mgoing to make life hell for you.

And ny understanding, that was her denmeanor
and she was a very blacknail-type person.”

Q. Dd he make the conment at that
point to you that you included in your letter,
about what he would do with sonebody that
messed with his dope business?

A He would get rid of them

Q. If you could look at the fourth
paragraph of the second page of that docunent,
on the fourth line, did you include a quote
there, and does that refresh your recollection
of exactly what M. Jorgenson said to you
about his dope business?

A The fourth paragraph?

Q. Yes.
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A On the second page?

, On the second page.

No, the page before. Fourth paragraph,
third line -- fourth [line.

A Yes.  The quote, yes.

2 G ahead. Tell them what he said.

A No one fucks wth hi s dope
busi ness. "

(TR 2012-2014)

Appel I ant contends that the state failed to establish a nexus
between appellant's drug dealing and wms Ruzga’s death. Appellee
disagrees. The victim Tammy Jo Ruzga was shot three tines in the
head and discovered in the passenger seat of appellant's vehicle;
not hi ng suggested a robbery or sexual assault. Appel I ant  had
expressed a desire prior to the killing to get rid of Ruzga (to
Finley, Mynard and kilduff) and after the killing infornmed M chael
Hughes of his problems wth Ruzga and her willingness to nake life
hell for him and his explanation that "no one fucks” with his dope
busi ness. (TR 2014)

It is inportant to note that the prosecution was not urging
the jury to conclude nerely that since appellant was involved in
drug dealing that such a character flaw ipso facto should result in
a guilty verdict since drug dealers resort to such viol ence.

Rather, the state's theory was that this victim constituted a
financial drain and problem to his drug business that needed to be
removed. The fact of drug dealing was specific as to his personal
motive, not an editorial on society's drug problem in general.

Jorgenson alludes to the prosecutor's representation prior to
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conpletion of jury selection that he had no one to bridge the gap
between drug dealing and the murder but apparently the context of
that statenment was referring to the pre-hom cide witnesses of

Finley, Maynard and Kilduff. Note the prosecutor's coment at TR

352 that ‘1'm not going to have any witness that comes in and says
he said he was going to kill her becauge she pissed him off,
either.” (emphasi s suppled) Cbviously the prosecutor understood

t he discussion to be about specific declarations of notive by
appellant to witnesses prior to the nurder. But irrespective of
whether appellant's forner friends were able to specify a
particular threat or admtted notive articulated by Jorgenson, the
adm ssion to Hughes did so. It matters not whether the prosecutor
correctly counted beforehand the w tnesses whose testinony

supported his theory.
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WILLIAMS RULE:?
In the semnal decision of Williamg V. State, 110 So.2d 654,
658 (Fla. 1959), this Court opined:

"Qur initial premse is the general canon of
evi dence that any fact relevant to prove a
fact in issue is admssible into evidence
unless its admssibility is precluded by some
specific rule of exclusion. Viewi ng the
problem at hand from this perspective, we
begin by thinking in ternms of a rule of
admssibility as contrasted to a rule of
excl usion. "

Williams and the subsequently codified F.S. 90.404(2)(a)
(pertaining to simlar fact evidence) both recognized that evidence
of other crimes, wongs or acts is admssible “when relevant to
prove a material fact in issue, such as proof of motive,

opportunity, intent, preparation, plan, know edge, identity, or

y This Court attenpted to clarify matters in Qiffipn w. State,
639 So.2d 966 (Fla. 1994). There the Court repeated that generally

the test for the admssibility of evidence is relevance, i.e.

evidence tending to prove or disprove a naterial fact. The Court
further explained that F.S. 90.404(2) (a) -- often called the
“Williamg rule" because it tracked the language in Williams V.
State, 110 So.2d 654, 662 (Fla. 1959) -- has led to some confusion
because practitioners have attenpted to characterize all prior
crimes or bad acts as HWilliams rule evidence. Such a

characterization, said the Court, is erroneous. The Williams rule,
on its face, is limted to simlar fact evidence. Thus, evidence
of uncharged crines inseparable from or inextricably intertw ned
with the crinme charged is not Williams rule evidence but is
adm ssible as relevant evidence under 90.402. I1d. at 968.

Whet her one adopts the griffin description or sinply the
earlier articulation in Williams v. State, supra, the result is the
same here since the prosecutor's eliciting information of
Jorgenson's drug dealing was relevant to appellant's notive-intent
as well as explaining the conduct of other wtnesses and was not
offered solely to denonstrate appellant's bad conduct.
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absence of mstake or accident, but it is inadmissible when the

evidence is relevant solelv 10 prove bad charactexr Or propensity”

(emphasi s supplied). Evidence of other crines is not limted to
other crimes with simlar facts; simlar fact crines are nerely a
special application of the general rule that all relevant evidence
is adm ssible unless specifically excluded by a rule of evidence.

Brvan v. State 533 So.2d 744, 746 (Fla. 1988). In short, evidence

of ‘dissimlar” crines can be adm ssible when rel evant. As

explained in Sexton v. State, So.2d , 22 Florida Law Weekly

S469 (1997)

"Thus, section 90.404 is a special limtation
governing the admssibility of simlar fact
evi dence. But if evidence of a defendant's
col | at eral bad acts bears no |ogical
resenbl ance to the crine for which' the
defendant is being tried, then, section
90.404(2) (a) does not apply and the general
rule in section 90.402 controls. A trial
court has broad discretion in determning the
rel evance of evidence and such a determnation
will not be disturbed. absent an abuse of
di scretion. Heath v. State, 648 So. 2d 660,
664 (Fla. 1994).

(text at 470)
In the instant case the state was not introducing evidence of
Jorgenson's gelling and delivering drugs solely to show his bad
character or propensity; rather, such evidence helps explain his
motive (to elimnate user and friend Tammy who was a drain and
threat to his business); additionally, it helps explain the

rel ati onship of the various parties (Ruzga, Jorgenson, Finley,
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Kilduff and Maynard) and why acconplice Laurie Kilduff was present
at the scene of the crime and did not inmmediately flee the scene
(as well as appellant's ability to lure the victimto her death).
See Ferrell v. State 686 So.2d 1324 (Fla. 1996) (evidence of
robbery of victim days earlier explained defendant's notivation in
seeking to prevent retaliation by victinm,; Straugsger v. State, 682
So.2d 539 (Fla. 1996) (evidence of charge of interfering with child
custody victim filed against defendant was inextricably intertw ned
with nurder in that it may have contributed to defendant's anger
towards victinm,; Williamgon v. State, 681 So.2d 688 (Fla. 1996)
(evidence of another crime was integral to state's theory of why
its key witness acted as he did); Foster V. State, 679 So.2d 747
(Fla. 1996) (collateral crines evidence adm ssible to present
conplete picture of crimnal episode and to show defendant's notive
and intent); Pittman v, State, 646 So.2d 167 (Fla. 1994) (evidence
of threats defendant made against his former wife and her famly
relevant to material fact in issue); Caruso v, State, 645 so.2d 389
(Fla. 1994) (testinmony about defendant's drug activities adm ssible
to show relevant context in which crimnal acts occurred,
defendant's state of mind and notive); Hoefert v, State, 617 So.2d
1046 (Fla. 1993) (simlar fact testinony of other choking victins
relevant to issue of notive); QGrossman v. State, 525 So.2d 833
(Fla. 1988) (evidence of threats to kill housemate adm ssible as

threat was relevant to housemate's nmotivation in notifying police
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after defendant admtted killing). Williams v. State, 622 So.2d
456 (Fla. 1993) (evidence of attenpted nurder in Jacksonville four
nonths prior to Pensacola nurders being tried relevant to show
defendant's nodus operandi in operation of his drug business and
was not a focus of the trial).

Appel lant deens it significant that the prosecutor did not
find it necessary to argue notive in closing to the jury (and
perhaps present yet another assertion of error on the appeal). As
this Court has repeatedly declared the test of adm ssion of other
crime or bad acts evidence is not necessity but relevancy. Ruffin
v, St-at-e, 397 So.2d 277 (Fla. 1977); Heinev v. State, 447 So.2d 210
(Fla. 1984); Muehlemapn V. State, 503 So.2d 310 (Fla. 1987): cCraig
v. State, 510 So.2d 857 (Fla. 1987); Bryan v. State, 533 So.2d 744
(Fla. 1988).

The prosecutor certainly cannot be faulted for arguing to the
jury the presence of (1) direct eyewitness testinony of Laurie
Ki | duff, (2) the circunstantial evidence of appellant's shoe
prints, tire prints, DNA on the cigarette found at the scene, and
the timng of appellant's leaving and return, (3) Jorgenson's
multiple admssions, and the al nbst two dozen coincidents t hat
woul d have to be operative to acquit. (TR 2387-2421)

Appel lant cites Grcia v, State. 622 So.2d 1325 (Fla. 1993),
for the proposition that the state may not subvert the truth-

seeki ng function by obtaining a conviction based on deliberate
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obfuscation of relevant facts. @axcia involved a Brady* violation
and prosecutorial inpropriety found in the state's closing argunent
that Joe Perez was a non-existent person when it knew it to be a
common alias for a co-defendant. In contrast, here, the state did
not falsely argue the facts or present false evidence regarding the
truth that Jorgenson used and sol d nethanphetam nes -- since
virtually all who knew him so testified -- and appellant's intent
can be discerned not only by his actions but by his adm ssions
before and after the crime.S

Appel lant's additional contention that the state's eliciting
the fact that Jorgenson (and state witness Finley) dealt drugs
constituted an inpermissible "feature" of the trial as in Long v.
State, 610 8o0.2d 1276 (Fla. 1992) is simlarly wunpersuasive. In
Long, supra, in a trial for the murder of Virginia Johnson the
prosecutor introduced evidence of four other nurders including
graphic evidence pertaining to each victim and physical evidence
(hair, fiber, tire tracks) from each of those crines. This Court
agreed with the defense argunment that the evidence should not have
been admtted:

w[3]1[4] The record reflects that these
other crines did becone the central feature of

‘Brady v. Marvland, 373 U S 83 (1963).

s1f appellant sought to be a beneficiary of the decision in Coolen
v, State, So.2d 22 Florida Law Wekly S292 (Fla. 1997),
wherein thé Court found the slaying resulted from an unprovoked
attack w thout apparent reason, perhaps he should have remained
more quiet with those in whom he confided.
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this trial. Approxi mately four hours of
testinony was presented concerning the nurder
in issue in this case while nore than three
days of testinony was presented concerning
t hese ot her offenses. Under the unique
circumstances of this case, including the plea
agreement, we find that the four other nurders
could not be presented at this trial."

(text at 1280-1281)

The Lona case presents the classic exanple of inpermssible
Williamg-rule "feature" evidence: the jury was deluged with
graphic, damagi ng evidence of four other nmurders consum ng siX
times the volunes devoted to that related to the offense ostensibly
being tried -- a situation likely to both confuse the jury and to
create an unacceptable degree of unfair prejudice to the accused.®
As to Jorgenson's claimthat any reference to the fact that he
dealt in drugs was prejudicial, as this Court frequently remnds --
all evidence that points to a defendant's commission of a crime is
prej udicial . Ashley v. State, 265 8o0.2d 685, 694 (Fla. 1972);
Amoros V. State, 531 So.2d 1256, 1260 (Fla. 1988). Mninizing if
not totally elimnating the fear of undue prejudice is the fact
that one of the state's primary wtnesses, Rocky Finley, was also
a drug dealer, a partner of Jorgenson in selling methanphetam ne.

Under the view advanced by appellant -- that the jury would be

'Any contention that the yolume of testinony that Jorgenson was a
drug dealer was excessive nust fail. See Wilson Vv, Stat-e 330
So.2d 457 (Fla. 1976) (approving introduction of six hundred pages
of transcript pointing to separate crimes by the defendant); Burr
v, State, 466 So.2d 1051 (Fla, 1985); Townsend v, State, 420 So.2d
615 (Fla. 1982).
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influenced by the mere mention of drug selling -- the jury should
equal |y be disposed to reject any testinony by Finley, and for that

matter by drug users Melissa Maynard and Laurie Kilduff. The fact
remains that unlike the situation in Long, supra, there was no
i nproper use of evidence of another crime (evidence that Jorgenson
dealt drugs was elicited not nerely to show his bad character but
to establish why he killed and the context and behavior of other
actors), there was no inproper reference to a nunber of uncharged
of fenses which mght confuse or mslead the jury and in short there
was no danger that the jury would convict on any basis other than
the overwhelmng direct and circunstantial evidence and gelf-
incrimnating adm ssions of defendant. VWil e appellant repeats
that he does not regard Laurie Kilduff as credible because she had
acrimnal record and used drugs (furnished by appellant), was a
probation violator granted inmunity, the jury heard all of that
i ncluding Jorgenson's adm ssions to cellmtes that he was not happy
with her performance and offered $50,000 if she were Kkilled. (TR
2016, 2066-2067) That appellant used nethanphetam nes the night of

the murder, certainly afterwards at any rate, does not detract from
the planning, luring the victimto a secluded area, killing her and
preparing for Kilduff’s presence at the scene to furnish a get-away

car.’

"Appellant cites in his brief at page 41 the decision of the Court
in Ciccarelli v. State, 531 So.2d 129 (Fla. 1988). Appellee has no
objection to the appellate court reading the trial record if that
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In summary the state did provide a nexus between Jorgenson's
drug dealing and the execution of Tammy JO Ruzga, to wit: hi s
adm ssion to cellmate Hughes that Ruzga would turn himin and nake
life hell for himif he cut her off financially and from drugs and
that ‘no one fucks with his dope business". (TR2012-2014) It is
not fatal that the state did not argue notive in closing argunent
since the state's overwhelm ng case was supported by direct
eyew tness evidence, scientific-supported circunstantial evidence
and appel lant's adnmissions to Finley, Mynard, Costentino and
Hughes. The now chal | enged evidence did not become a "feature" of
the trial and appellant suffered no undue prejudice -- only the
normal prejudice associated with the proper adm ssion of evidence
to convict. Aghley, supra; Ameros, supra. See also Walker v.
State, ___  So.2d , 22 Florida Law Wekly s537 (Fla.
1997) (upholding admi ssion of abortion evidence to establish notive
and intent to kill the two victinms and rejecting defense contention

that prejudice outweighed probative value).

IS what Jorgenson is urging.
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IsSUE III

WHETHER THE TRIAL COURT ERRED REVERSIBLY I N
FAILING TO FIND Am VEGH M TI GATI NG

Cl RCUMSTANCES.
A. Statutory Miti gating Circumstances:
The trial court explained in its sentencing order the reasons

for rejecting proffered statutory nental mtigation (R 530-533):

‘In its sentencing  menorandum the

def endant requested the Court to consider the
followng statutory mtigation circunstances:

1. The crime for which the
defendant is to be sentenced
was comitted Wwhile he was

under the influence of extrene
ment al or enoti onal
di st urbance.

Dr. Henry Dee, a clinical psychologist
and Dr. Thomas McClane, a psychiatrist,
testified for the defense.

Dr. Dee testified the defendant was given
a battery of psychological tests and he tal ked
to the defendant on two separate occasions.
The doctor testified the defendant denied
having any involvenent in the nurder of Tammy

Jo Ruzga and the tests the defendant took ney e
normal . (Dee, pg. 6,7,40,46 and 52). e

defendant was also reluctant to admt anythin
was wong with him The doctor also di'd no
make any findings that the defendag_} dld got
know right from w ong.

The doctor testified the defendant has an
over-all .Q of 140 andis in the top 99.6
percentile of the population. (Dee, pg. 19).

The doctor's testing of the defendant revea#]ed
the defendant's nenory is inpaired but

*Information inside parenthesis refers to trial
testinony for the named witness.
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this finding, because of the defendant's high
I.Q., would not be noticeable to the average
person. (Dee, pg. 25).

The doctor stated that, in general,
peopl e under the influence of methanphetam ne
have i npul si ve behavi or and do not eval uate
their inmpulses, before acting. He also felt
the defendant was under the influence of
extrene nental or enotional di st ur bance.
(Dee, pg. 38).

Dr. Thonas MC ane never exam ned the
defendant, but testified as to the effects
met hanphet am ne has on individuals in general.

He stated it causes par anoi a, sl eep
deprivation, m sj udgnent , exagger at ed

reactions to negative experiences and
aggressive reactions. (Mcd ane, pg. 74-175).

The doctor also testified that the defendant's
actions were not inconsistent wth soneone who
wanted to kill his girlfriend. (MCane, pg.
90) .

The doctor, in a long hypothetical given
by the defense, felt that nore than likely an
i ndi vi dual woul d be under the influence of
extreme nental or enotional di st ur bance.
(McC ane, pg. 88).

In Florida a distinction exists between
factual evidence and opinion testimony. As a
general rule, uncontroverted factual evidence
cannot sinply be rejected wunless it is
contrary to law, inprobable, untrustworthy,
unreasonabl e, or contradictory. Qpi ni on
testimony, on the other hand, is not subject
to the same rule. Qpinion testimny gains its
greatest force to the degree it is supported
by the facts at hand, and its weight
dimnishes to the degree such support 1Is
| acking. Walls v, State, 641 So.2d 381, at
390 (Fla. 1994).

The Court rejects the opinion testinmny
of both doctors that the defendant was under
the influence of gxtreme nental or enotional
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di sturbance at the time of the nurder. The
facts of this case do not establish to this
Court this defendant commtted the nurder of
Tammy JO Ruzga because he was under the

i nfl uence of nethanphetamne, i.e., t he
defendant's use of nethanphetamne did not in
any way cause himto kill the victim At

most, the facts of this case establish to this
Court the defendant got caught because
met hanphet am ne caused the defendant to nake
m stakes that resulted in his arrest, i.e.,
| eaving his shoe prints and a cigarette butt
at the scene.

In support of its conclusions regarding
the effect of defendant's nmental state on this
of fense, the Court has |ooked to the follow ng
facts as proven at trial:

The defendant, a few weeks prior to the
murder, told people he wanted Tammy Jo Ruzga
killed. At the time, the individuals he told
this to, Rocky Finley and Melissa Maynard,
felt he was kidding. A few days prior to the
murder the defendant started carrying a gun.
The defendant, on the night of the nurder,
spoke to Laurie Kilduff Turney at 8:00 p.m
and told her to call himagain at 11:00 p.m
(Turney, pg. 12). The defendant, in the 11:00
p.m telephone conversation, told Laurie to
meet him at [-4 and H ghway 33. (Turney, pg.
199 . After Laurie arrived at the rendezvous
the defendant then told her to drive to a
renmote area on Dean Still Road, which she did,
after stopping for gas. The defendant then
got out of his car and approached Laurie's car
and told her he could not get the victiminto
the driver's seat. (Turney, pg. 31). The
defendant then took the 38 revolver he had at
his side and went back to the driver's w ndow
of his car, spoke to the wvietim, and fired
three shots into the victims head at close
range. He then took a baby's carrier out of
the back seat and three pairs of blue jeans.
(Turney, pg. 34). He wiped the car's door and
steering wheel and then gave the jeans and
baby carrier to Laurie to give to her friends,
Melissa Maynard and Rocky Finley. (Tur ney,
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pg. 34-37).

The defendant then had Laurie drive him
to two separate locations to possibly get rid
of the gun at the second l|ocation by throw ng
it into Lake Hunter. The gun was never
recover ed. (Turney, pg. 75).

The defendant and Laurie then went back
to Rocky Finley's trailer, where the defendant
tried to establish an alibi by telling Mlissa
Maynard, “If anyone asks, | have been here
from 11:30 p.m". The defendant, along wth
Laurie, snoked some nore methanphetam ne, vyet
around 6:30 a.m he had the presence of mnd
to call the Sheriff's Departnent to report his
car and girlfriend mssing in order, ‘to nake
it look good". (Turney, pg. 49). From the
first tel ephone call at 8:00 p.m until the
| ast tel ephone call at €:30 a.m, there was a
time period of ten and a half hours.

These facts contradict the testinmony of
the doctors and do not prove to this Court the
def endant was under an extreme nental or

enmotional disturbance. These facts prove to
this Court the defendant wanted the victim
killed and that he planned to kill her; he

took her to a renote area, under a ruse,
telling her they were going to meet the ‘Latin
Kings"; he left his car there, and tried to
establish an alibi. This Court calls
particular attention to the fact that the
def endant was |evel-headed and cal m enough to
call the Sheriff's Ofice at 6:30 a.m and
continue the charade by reporting both his car
and girlfriend as mssing, even after smoking
more et hanphet am ne. Not hing the defendant
did was inpulsive, or the product of paranoid
t hi nking. Met hanphetam ne did not cause the
killing, it only caused him to be caught. As
Dr. Dee stated, the defendant was stupid to
| eave his shoe prints and cigarette butt at
the scene. (Dee, pg. 60). This statutory
mtigating factor does not exist.
Alternatively the defense has offered this
mtigator as a non-statutory mtigator wthout
the statutory qualifying adjective or adverb.
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The Court for the above reasons does not find
this to exist even as a non-statutory
mtigator.

2. The capacity of the defendant to
conform his conduct to the requirements of the
| aw was substantially inpaired.

The Court feels it is inportant to
distinguish this statutory mtigator from the
one previously discussed. The Court will
consider the testinmony and findings of the two
doctors as it did in #1 above and readopts
t hem here.

The first statutory mtigator dealt wth
the influence of extrene nental or enotional
di stur bance. This second statutory mtigator
deals with whether the defendant was
substantially inpaired in his ability to
appreciate what he was doing, i.e., his
know edge.  “921.141(6) (b), is interpreted as
| ess than insanity but nmore than the enotions
of an average nman, however i nflamed. ..
921.141(6) (£f), refers to nental disturbance
that interferes with but does not obviate the
defendant's know edge of right or wong",
Duncan v. State, 619 So.2d, 279 at 283 (Fla.
1993) . The Court is ever mindful that this is

not a test of insanity of whether the
defendant knew right from wong, but whether
the di sturbance interfered Wi th the

defendant's know edge of right or wong. Dr.
Dee testified there was nothing in the
defendant's testing to show he did not know
what he was doing, nor did he nake any
findings that the defendant did not know right
from w ong. (Dee, pg. 37 and 52).

As  previously di scussed above the
defendant's actions do no [sic] show an
inflamed man nor do they show an interference
with the defendant's ability to conformhis
conduct to the requirements of the |aw The
def endant planned the nmurder, carried it out
and attenpted an alibi. This mtigating
factor does not exist. Alternatively the
defense has offered this mtigator as a non-
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statutory mtigator wthout the statutory
qual i fying adjective or adverb. The Court for
the above reasons does not find this to exist
even as a non-statutory mtigator.

On a proffer Dr. Dee testified that in his discussion wth
Jorgenson he did not indicate that he was involved in the crine,
the whole tone of his manner was that he was not. (TR 2790) In
front of the jury, Dee testified that appellant infornmed him that
his "drug of choice was crank, which is a type of nethanphetamn ne".
(TR 2801) Appellant's performance on the personality testing was
"basically wunremarkable", sort of "highly defensive normal", the
kind of testing that “every psychol ogist hates to get, because
there's just not much to say about the person. Everything is
pretty much within normal limts. [t's not interesting reading."
(TR 2802) He found no pathology or enotional disturbance at the
time of testing. (TR 2803) Appellant is wunusually intelligent
with a full scale 1.Q of 140, brighter than about 99.6% of the
popul ation. (TR 2806) Since his menory quotient was |ess, the
Wi tness opined that it resulted from chronic methanphetam ne abuse.
(TR 2807) Because his level of intelligence is so high, the brain
damage suggested by nemory loss would be very difficult to detect.
(TR 2809) Dr. Dee was nothabl e to neasure any hypot hal anus or
frontal |obe damage. (TR 2813) Met hanphet am ne abuse |eads to
social withdrawal and isol ati on. (TR 2818) He opi ned that
Jorgenson's judgment was inpaired, reaching the level of extrene

enotional disturbance and his capacity to conform his conduct to
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the requirements of law was substantially inpaired. (TR 2821-22)

On cross-examnation Dr. Dee admitted that appellant knows
exactly what he is doing, nore than 99.6 percent of the popul ation,
enough to continue denying a crine that he commtted, that
Jorgenson denied to him committing the crine. (TR 2823) The
wi t ness conceded that his diagnosis was a process of excl uding
other causes and there was no way (short of autopsy) to be sure of
the cause of the different scores on the |.Q (TR 2823-24) He
acknow edged looking into the areas of conpetence to proceed,
mental state at the time of the offense and all he ended up wth
was the mtigation discussed. (TR 2825-26) Dr. Dee relied on
appellant to provide information about his background. (TR 2826)
Jorgenson did not blame his prior nurder on methanphetamnes --
that had nothing to do with drugs. (TR 2827)  Appellant did not
mention that in the prior Colorado killing that Jorgenson shot the
victimfour tines before the victimgot to him (TR 2828) Dr. Dee
acknow edged that the neasurenent characteristics of the I.Q
testing really do not exist after you reach the 99 percentile.
Appel I ant denied conmitting the crine. (TR 2829) Dr. Dee agreed
t hat appel |l ant di splayed intelligence in asking others to tell
police he had been with them (TR 2830) The wtness agreed that
appel lant's behavior did not sound "terribly inpulsive" in talking
about killing the victimweeks earlier or in asking Kilduff to neet

him at a specific location before the killing. (TR 2831-32) It
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did not sound inpulsive that appellant expressed the thought to
Kilduff that he could not nove the victimto the driver's seat to
make it look |ike a suicide. (TR 2832) It al so seened |ike
organi zed thought reporting to police that he was at the honme of
friends with whom he tried to establish an alibi. (TR 2832-33)
Anphetamine users are hypervigilant as contrasted with users of
al cohol or antidepressants who tend to be in a fog. Jorgenson was
not an addictive personality that caused him to take drugs. (TR
2834)  Jorgenson had chronic abuse not addiction. (TR 2834) The
witness had nothing in his testing suggesting appellant did not
know he was killing the victim (TR 2834)

Dr. Thomas McClane -- Wwho had never nmet appellant Jorgenson
(TR 2849) -- described the stinmulative aspects of methanphetam ne,
opi ned that chronic users tend to increase the dosage and the
hyperal ertness of the effect. People tend to becone nore paranoid.
(TR 2857-60) Even ingesting nore than the usual dosage a person
could engage in purposive activity including deciding to conmt a
crime, arranging to nmeet with an acconplice and driving to a pre-
arranged spot and asking others to furnish an alibi. (TR 2866-67)
On cross-examnation the witness admtted there was nothing in the
def ense- propounded hypothetical inconsistent with a person using
smal | anmounts of nmethanphetanmnes deciding to kill his girlfriend.
(TR 2873) Al users do not increase their use. (TR 2874)

Met hanphet am ne use does not nake everybody violent. Normal people
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wi thout using drugs also kill and ask others to provide an alibi.
(TR 2877) The wtness explained that the long-term use was only
important in the sense of build up of tolerance and his answer in
the defense hypothetical depended on intoxication at the tine of
the offense. (TR 2879)

Jorgenson argues that the lower court erred by considering but
refusing to weigh mtigation; the trial court may not, in his view,
"substitute its own pseudo-scientific analysis for that of
qualified experts". (Brief, p. 51) The trial court did not refuse
to find and give weight to appropriate mtigation; the sentencing
order in fact did find and accord m ninum weight to appellant's use
of nethanphetamines and its influence on him at the tine of the
murder -- anon-statutory mtigator (*... did not in any way cause
the defendant to conmit the nurder, it is the reason why he got
caught... the reason why this highly intelligent man left his
footprints and a cigarette butt at the scene." -- R 534).%

wth respect to the rejection of Dr. McClane -- who had not
seen or exam ned Jorgenson -- this expert agreed that the ingestion
of even a greater than usual dosage of methanphetam nes could still
al l ow one to engage in purposive activity (such as deciding to
commt a crime, arranging to meet with an acconplice, luring the

victim and driving to a pre-arranged site, and asking others to

*The state, too, is appreciative of the fact that Jorgenson's
intelligence was not so great as to avoid pronpt detection and
appr ehensi on.
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furnish an alibi). Al users do not increase their use and the
def ense- propounded hypothetical was consistent with a smal anmunt
user deciding to kill his girlfriend. (TR 2866-74) In |ight of
the facts of the case, the trial court could permissibly reject
both extreme mental or emotional di sturbance and inpaired capacity
to conformconduct to the requirenents of law as mtigators --
either statutory or non-statutory. See Walls v. State, 641 So.2d
381 (Fla. 1994); Wuornos v. State, 676 8o.2d 972 (Fla. 1996).

Simlarly with respect to Dr. Dee who reported appellant's
testing as "highly defensive normal" (TR 2802), who found no
pathol ogy or emotional disturbance at the tme of testing (TR
2803), who acknow edged that appellant knows what he is doing “more
than 99.6 % of the population" -- enough to continue denying a
crime that he conmtted (TR 2803) -- that wtness acknow edged he
relied on appellant's self-report of his background (TR 2826) and
Jorgenson's conduct both in the weeks before and after the homi cide
did not sound “terribly inpulsive". (TR 2832-33) Jorgenson did pot
have an addictive personality that caused him to take drugs. (TR
2834)

Appel  ant does not seem to disagree with the trial court's
assessnment regarding the non-causative aspect of appellant's drug
use with the Ruzga homcide -- and even the defense expert
acknow edged that the prior murder of Philip Mrgan had nothing to

do wth methanphetam ne use. (TR 2827) Appellant characterizes
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the trial court's treatnent as requiring a mtigator to reduce one
to an automaton when inpairments can nerely reduce a defendant's
cul pability. But as the trial court explained:

“As  previously di scussed above the
defendant's actions do no [sic] show an
inflamed man por do they show an interference
{th t) jefendant ’ bils : hi
conduct to the requirementsg of the law. The
def endant planned the nmurder, carried it out

and attenpted an alibi."

(enphasis supplied) (R 533)
Thus, the court was not m sapprehending that the defendant nust be
reduced to an automaton; the court sinply explained that there was
no interference wwth the ability to conform conduct to the
requirements of law.  The trial court correctly -- not erroneously
-- concluded that the coincidental, voluntary use of drugs (or
al cohol) does not give a defendant immunity from the death penalty
when committing a preneditated nurder, especially one who has
reached a level of maturity of fifty-plus years (rather than an
immature youth) with a superior level of intelligence.

As to conplaint that trial court failed to give sufficient
weight to mtigating factors that were found, see Atkins v.
Singletary, 965 F.2d 952, 962 (11th Gr. 1992); Gunsby v. State,
574 So.2d 1085, 1090 (Fla. 1991) (resolution of factual conflicts is
solely the responsibility and duty of the trial judge and as an
appellate court we have no authority to reweigh that evidence);

Pettit v. State, 591 So.2d 618, 621 (Fla. 1992) (decision as to
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:

whet her mitigation has been established lies with the trial court);

Ponticelli v, State, 593 So.2d 483 (Fla 1991), vacated on other

grounds, 113 S. . 32 (1992), affirned. on rem& 618 So.2d 154

(Fla. 1993) (rejecting defense argunent that court failed to
consider unrebutted mtigating evidence;, trial court found doctor's
testimony specul ation and there was conpetent, substantial evidence

to support rejection of the mtigating evidence); S8ireci v. State,

587 So0.2d 450 (Fla. 1991) (decision as to whether a particular
mtigating circumstance is established lies with the trial judge;
reversal is not warranted sinply because an appellant draws a
different conclusion; since it is the trial court's duty to resolve
conflicts in the evidence, that determnation should be final if

supported by conpetent, substantial evidence); Hall v. State, 614

So.2d 473 (Fla. 1993) (record supports trial judge's conclusion that

mtigators either were not established or entitled to little

wei ght) .
B. Non-Statutory Mitigating Circumstances:
The trial court found two non-statutory mtigators -- hom cide

was commtted while under the influence of methanphetam ne which it
gave mnimal weight and disparate treatment afforded Laurie Kilduff
Turney which it also ascribed mninml weight. (R 534-535) Wth
respect to the proffered mtigator of donestic relationship, the
court determ ned:

‘2. The homicide was in part a product
of enmotions and/or disagreements stemming from
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a romantic, donestic relationship that existed
between the defendant and the victim

This was not proved. The facts as the
Court has previously outlined on #1. above do
not support this. The defendant did not Kkill
his girlfriend in the heat of passion or after
stalking her, but planned it and carried it

out. He killed her because she was using too
much of his drugs and he felt she was becom ng
a liability and would expose his drug
busi ness. (Turney, pg. 167) (Hughes, pg.
241-242). This non-statutory mtigator has
not been proved and the Court gives it no
wei ght . "

(R 534)
Curiously, appellant makes no reference in this section to gSpencer
v. State, 691 So.2d 1062 (Fla. 1997), although he makes a passing
reference to it later at page 96 of his brief but then too does not
address this Court's pertinent analysis:
“[8] Finally, Spencer argues that the
death sentence is not proportionate in his

case and cites a nunber of cases involving
domestic disputes where this Court found that

the death penalty was not warranted. See,
e.g., Santos V. State, 629 So.2d 830
(Fl'a. 1994) (finding death sentence  not

war r ant ed for defendant who killed his
daughter and her nother after a long history
of domestic problens). However, this Court
has never approved a “"domestic dispute"
exception to inposition of the death penalty.

See id. (finding deat h sent ence
di sproportionate because  four  mtigating
circunstances of extrene enot i onal

di sturbance, . substantial inability to conform
conduct to requirenents of law, no prior
history of crimnal conduct, and abusive
chi | dhood out wei ghed single aggravating
circunstance of prior violent felonies based
upon crinmes that occurred during the nurders).
In some nurders that result from domestic
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disputes, we have determned that CCP was
erroneously found because the heated passions
i nvol ved Wer e antithetical to " col d"
deliberation. Santos v. State, 591 So.2d 160,
162 (Fla.1991); Douglas v. State, 575 So.2d
165, 167 (Fla.1991). However, we have onl

reversed the death penalty if the striking 0]}’
the CCP aggravator results in the death
sentence being disproportionate.”

(text at 1065)

See also Walker v. State, _ So.2d _ , 22 Florida Law Wekly S537
(Fla. 1997), fn 12:

"Wal ker's related assertions that the
trial court erroneously failed to consider in
mtigation that these nurders arose out of
donmestic dispute is without merit. This Court
had never treated "donestic dispute" cases as
categorically different than other death cases
and the fact that a case is "domestic" in
nature is not, in and of itself, mtigating.
In any event, this case is distinguishable
from other domestic disputes in that, unlike
the typical domestic case, the evidence here
does not suggest that the nurders were the
result of asudden, emotionally charged fit of
rage or anger."

Here, appellant acknow edges there is ®no CCP aggravator in
appellant's case". (Brief, p. 58) This Court's reasoning is
directly on point and yet Jorgenson makes no effort to address it
or argue that it should not be controlling in the instant case.
The cases relied on by appellant at pages 58 and 59 do not conpel
the granting of relief sub judice. The instant case is not a jury

override (like Douglas v gtate, 575 So.2d 165), this is not a case
where no aggravators remain (like Richardson v. State, 604 So.2d

1107, or EKampff v state 371 So.2d 1007, or Amoreos v, State, 531
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So.2d 1256) or where the trial judge deens valid aggravators
remaining to be insufficient to nerit the death penalty (like
Maulden v, State, 617 So.2d 298). This is not a case where the

trial court's finding of the presence of the CCP aggravator is

improper (as in White v. State, 616 So.2d 21, or Santos Vv. State,
591 So.2d 160) or where a nunber of inproper factors were used in

aggravation (as in Blair v, State, 406 So.2d 1103) or a heated

domestic dispute unacconpanied by a conviction of a prior simlar

violent offense (as in Blakely V. State, 561 so.2d 560 or Klokoc V.
State, 589 So.2d 219 or HWright v. State, 688 So.2d 298).
Factually the instant case is simlar to Riechmann V. St -

581 S0.2d 133 (Fla. 1991), where the defendant murdered his "life
conpani on" of thirteen years to recover insurance proceeds when she
decided to quit prostitution, reducing her income to the defendant.
Unlike the "donestic" cases wurged by Jorgenson where the
defendants' judgnments have been clouded to some extent by being
di straught over Jlosjng the victim (or some related famly matter),
here appellant's purpose was to lose or elimnate the victim no
| onger necessary or appropriate to his lifestyle. See also pope v
State, 679 So.2d 710 (Fla. 1996) (rejecting a disproportionality
challenge on the basis of "domestic killing" since circunstances
showed that it was something nore than a lovers' quarrel); Orme V.
State, 677 So.2d 258 (Fla. 1996) (rejecting defense argunent that

killing was an enotional reaction to an ended relationship with the
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victim.
C. Qther Non-Statutory Mitlgating Circumstances:

Finally, appellant conplains that the trial court did not
address the followng non-statutory mtigators: (1) appel | ant
suffered an unstable and enotionally inpoverished childhood with no
father and a series of short-term stepfathers; (2) that as a child
he started school young and whose immturity caused himto be
socially maladjusted in school and to be picked on; (3) that he
dropped out of high school, later earning a GE D.; (4) that his
childhood was in a single parent honme inpoverished economically
[like (1), supral ; (5) that he led a lawabiding and productive
life for twenty years [in between hom cides]; (6) that he was a
|l oving father to his daughter Tracy until using drugs in 1991,
(7) that he was involved with his mther and famly in supportive
ways until he lost contact with them in 1991; (8) that he was a
hel pful friend to Linda Reeves, Inis Brightmon, Debbie Harris and
Brenda Abbott; (9) that at age 54 he would not be eligible for
parole until age 79; (10) that the statutory aggravators did not
apply to the facts of the killing of Tammy Ruzga; and (11) that
appellant is exceptionally intelligent and anti-social aspects can
be ameliorated in a structured environment.

Appel l ee notes that while Jorgenson now suggests these warm
and fuzzy qualities should have been addressed by the trial court,

al st none were advanced even as a footnote thought in appellant's
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t hought ful seventeen page nenorandum in support of a life sentence.
(R 414-430) Even in closing argument to the jury at penalty phase
def ense counsel conceded that ‘we don't argue" that the problems in
his childhood were extrene (“We’re not saying that" - TR 2921) and

admtted that the lack of a father figure and financial strains by

themsel ves are not terribly weighty". (TR 2922) Even in the
| engthy post-jury recommendation sentencing argument to the judge
on September 8, 1995 (R 431-498) the defense chose not to nention
the weak aspects of Jorgenson's childhood and fam |y background.
Appel lant may not urge as reversible error the failure of the trial
court to find non-statutory mitigation which the appellant did not
argue bel ow. See Lucas v, State, 568 So.2d4 18, 24 (Fla. 1990);
Hodges V. State, 595 So.2d 929, 934 (Fla. 1992), vacated on other

grounds, Hodges v. Florida, _ US __ , 121 L.Ed.2d 6 (1992),
affirmed on remand Hodges v. State, 619 So.2d 272 (Fla. 1993) (we
wll not fault the trial court for not guessing which mtigators

Hodges woul d argue on appeal) .°®

*The instant case is distinguishable from Fagg v. State, 621 So.2d
1368 (Fla. 1993), where the trial court refused or failed to
consider a psychiatric report and PSI including information about
the defendant's suicide attenpts, nurder of his nother, sexual
abuse as a child, dpsychol ogical disorders and drug abuse,
apparently because he did not present a case in mtigation and had
expressed a desire to die. Simlarly in Robinson v. State, 684
So.2d 175 (Fla. 1996), the trial court erroneously believed that he
must ignore proffered mtigation at the defense request and
psychiatric and clinical evaluations disclosed mtigation (Iengthy
and substantial history of drug abuse and mental health problens)

which received little or no discussion in the sentencing order. |np
contrast, the trial court at length dealt with proffered nental
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This Court has recognized that the trial court's failure to
consider or articulate mnor, weak mtigation in a particular case
does not ineluctably result in reversal. For exanple, in Thomas V
State, _ So.2d __, 22 Florida Law \Wekly S149 (1997), the trial
court failed to nention in the sentencing order that the defendant
was a good worker for Publix who showed up every day and did not
cause trouble, that he was a "delightful young nman" who is ‘very
loving” and good with the children of a witness. Another witness
who net the defendant in prison had “geen a lot of good in him”.
This Court found the om ssion harnless (“In counterpart to the
relatively mnor mtigation, the evidence in aggravation . . . is
massive" including the nurder of his own nother to keep her from
talking to police). See also Wickham V. State, 593 So.2d 191, 194
(Fla. 1992) (evidence regarding Wickham’s abusive childhood, his
alcoholism his extensive history of hospitalization for nental
di sorders including schizophrenia should have been found and
wei ghed by the trial court -- but was harm ess and coul d not
reasonably have resulted in a |esser sentence). If the failure to
consider and find serious nental disorders in wWickham can be deened
harmess, the trial court's failure to nention the factors urged
here should be deemed frivol ous.

Turning to the items suggested by appellant, despite

health mtigation and any om ssions concerned trivial items such as
dropping out of high school with a 140 I1Q and his 20 year hiatus
bet ween nurders.
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Jorgenson’s attenpt to double up on the childhood wth surrogate
fathers factor (1 and 4, supra), the fact remains that he was
mstreated by only one substitute father -- and that briefly for a
six-month period. Mlitating against that alleged mitigator is the
fact that appellant's brother was simlarly situated and did not

choose to becone a two-time nmurderer. This could hardly have been

a significant influence in his life since -- as appellant rem nds
us -- the two nurder victims Morgan and Ruzga were separated by
over twenty years of non-homcidal behavior. That appel | ant

dropped out of high school is not mtigating in the sense that the
defendant had a learning disability or was retarded and therefore
di sadvantaged from the general population; he quit high school out
of boredom and it apparently was not sufficiently challenging for
his 140 1Q.* Appellant chose not to use productively his high
intelligence or to follow his own advice to his brother and instead
sel ected using met hanmphetamnes and to elimnate a methamphetamine-
user friend who could jeopardize his activity (as he told Hughes
‘no one fucks Wth my drug business") and that he was nice to
others who did not represent a threat matters not.

There is no reversible error.

That as a child he was picked on but subsequently won a fight
describes roughly the entire population of the planet.
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ISSVE IV

VWHETHER THE LOWER COURT ERRED AND ABUSED ITS
DI SCRETI ON BY ALLEGEDLY FAI LI NG TO PROPERLY
VI GH THE ONE AGGRAVATI NG Cl RCUMSTANCE.

The trial court's sentencing order recites as to aggravation:

' The  def endant has previously  been
convicted of a felony involving the use of
threat or violence to some person.

Mary Beth Dalton, a fingerprint exam ner,
testified the defendant's fingerprints natched
those on his conviction for the 1966 second
degree nurder.

Both the state and the defense stipulated
to the followi ng facts:

1966 HOM Cl DE

Ronald Jorgenson's sister called him on
the night of August 25, 1966, and told him her
common law husband, Phillip Morgan, had
autonobil e |icense plates which belonged to
her. She said she had found Mrgan at a bar,
and asked Jorgenson to help her get the plates
back from him  Jorgenson and a friend drove
out to the bar. Jorgenson entered and asked
Morgan to return the plates. Mrgan refused.
Jorgenson left the bar and went into the
parking |l ot towards his car. At this tinme
Morgan and Jorgenson's sister came on to the
porch of the bar. Morgan began to hit the
sister. Jorgenson reached into the car, took
out his pistol, and fired a warning shot over
their heads with the hope of frightening
Mor gan. Morgan junped off the porch and ran
toward Jorgenson.

Jorgenson testified that Mrgan shouted
t hat Jorgenson woul d have to kill himor be
killed. Thereupon, Jorgenson shot three tinmes
and wounded Mrgan. According to Jorgenson,
Morgan was still able to reach Jorgenson and
fight himfor the gun, so Jorgenson fired a
fourth and fatal shot to the head. Wtnesses
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for the People testified that Mrgan did not
get close enough to Jorgenson to touch him
and that  Jorgenson ired until  Mrgan
dr opped. "
(R 528-529)

Appel I ant notes that he provided penalty phase testinony that
the victimin the earlier homcide had a history of being abusive
physically to Jorgenson's sister, that this victim Phillip Morgan
drank heavily and was known as a bar fighter, that appellant's
sister was six nonths pregnant when Jorgenson killed Mrgan and
that prior to protecting his drug business by nurdering Tammy Ruzga
twenty years later, appellant led a law abiding life. (It is
i ndeed surprising that the jury recommended death by an eleven to
one vote!)

To the extent that appellant may be making an argument that
certain victins are subject to righteous dispatch at Jorgenson's
whim (all eged spouse abuser Mrgan twenty years ago and the nore
current methanphetam ne consuner Tammy Ruzga), suffice it to say
that this Court has rejected simlar arguments in Theomas v, State,
618 So.2d 155 (Fla. 1993), and Bolender V. State, 422 So.2d 833,
857 (Fla. 1982) (jury life recomendation not sustained on basis
victins were arned cocaine dealers).

To the extent that appellant's conplaint is that the trial
court failed to explain to his satisfaction why a prior homnicide
should be deemed so weighty, appellee relies on Eerrell v. State,
680 So.2d4 390, 391-392 (Fla. 1996), wherein this Court observed:
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*[2] Ferrell next argues that his death
sentence is disproportionate when conpared to
ot her cases involving a single aggravating
circunmstance. W disagree. Although we have
reversed the death penalty in single-
aggravator cases where substantial mtigation
was present, we have affirned the penalty
despite mtigation in other cases where the
lone aggravator  was especially  weighty.
Compare Songer v. State, 544 So.2d 1010
(Fl a. 1989) (death sentence reversed where
single aggravating factor of "under sentence
of imprisonment" was wei ghed against three
statutory and seven nonstatutory mtigators)
wi th Duncan v. State, 619 So.2d 279 (Fla.),
cert. deni ed, 510 U. S. 969, 1148.Ct. 453, 126
L.Ed.2d 385 (1993) (death sentence affirned
where single aggravating factor of prior
second-degree nurder of fellow inmate was
wei ghed against numerous mtigators).

In the present case, although the court
found a nunber of mtigating circunstances
established, it assigned little weight to
each. The |lone aggravating circunstance, on
the other hand, is weighty. The prior violent
felony Ferrell was convicted of commtting was
a second-degree nurder bearing many of the
earmarks of the present crime, as reported in
the presentence investigation:

Gircunst ances: The female (victin) was
slunped in the right front seat of a
vehicl e. According to wtnesses, the

suspect later identified as the defendant,
was upset with the victimand pulled his
vehicle alongside the vehicle in which the
victimwas riding, The defendant allegedly
got out of his vehicle carrying a .22
caliber rifle, placed the rifle to his
shoul der and stated, "Bitch, I'm tired of
your fucking me." The defendant then
pointed the gun approximtely one foot from
her head and fired several shots at her
head, for a total of eight. Upon the
defendant's arrest, he told the police he
would take them to the house and give them
the gun he used and also stated that he had
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shot the victimand was glad he did and
hoped she di ed.

[3] W find Ferrell's death sentence
proportionate to other capital cases. See,

e.g., Duncan. W find Ferrell's sentence
commensurate to the crinme in light, of the
simlar nature of the prior violent offense.

. King v. State, 436 So.2d 50 (Fla.1983),

cert. denied, 466 U.S. 909, 104 s.ct. 1690, 80

L.Ed.2d 163 (1984) (death sentence affirned

for shooting live-in girlfriend where prior

conviction was for axe-slaying of common-|aw

wife) .7
See also King v. State, 436 So.2d 50 (Fla. 1983); Duncan v, State,
619 So.2d 279 (Fla. 1993); Lemon v. State, 456 So.2d 885 (Fla.
1984) ; Harvard v. State, 414 so.2d 1032 (Fla. 1982).

Wil e appellant may wish to describe homcide nunmber one as
quasi -sel f-defense, the prosecution prefers the characterization as
a first degree nurder followed by appellate reversal because of
scientific testing error followed by Jorgenson's plea to second
degree nurder. See prosecutor's argunent at post-jury sentencing
hearing on Septenber 8, 1995. (R451-454)1r Wth an intelligence
hi gher than 98% of the population, appellant has learned to shoot
hi s antagonists in the head. Appellant is not entitled to a
rejection of the jury's clear proclamation of the appropriate
sanction on the nere argunent that he had only killed twice in

twenty years.

lgee also recitation to jury at TR 2570 regarding the earlier
hom cide that *Wtnesses for the People testified that Mrgan did
not get close enough to Jorgenson to actually touch him and that
Jorgenson fired until Mrgan dropped.”
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Appel l ant cites Chaky v, State, 651 So.2d 1169 (Fla. 1995), in

which this Court explained that the prior felony conviction:

“, ., . ., occurred in South Vietnam in 1971
during the war and involved a hand grenade
incident in which Chaky was guarding a w tness
and neant to throw the grenade close enough to
scare a soldier who was threatening the
witness, but not close enough to injure the

soldier. No one was injured and Chaky pleaded
guilty to the charge to receive a reduced
sentence. "

(enmphasis supplied) (text at1171)
Appel l ee submts that no serious debate can be nade that the Chaky
prior conviction wherein “No one was injured" is conparable to the
Jorgenson-Morgan homicide; if there is, appellee wll assert that
Phillip Mrgan was injured. Nor is appellant aided by Songer Vv.
State, 544 So.2d 1010 (Fla. 1989), where the single aggravator
present there was the non-violent walking away from a work-rel ease
j ob.
The single aggravator in the instant case is weighty and this
Court should affirmas in _Ferrell, supra. See also Buxpg v. State,
So.2d ___, 22 Florida Law Wekly $S419 (1997).
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ISSUE V

VWHETHER THE TRIAL COURT ERRED BY WEIGH NG OR
PERM TTI NG JURY TO WEIGH NON- STATUTORY
AGGRAVATOR THAT APPELLANT WAS A DRUG DEALER
The trial judge's sentencing order does pot reflect the use of
any aggravating factor other than the statutory-enunerated prior
felony conviction involving the use of threat or violence to sone
person, i.e., the 1966 nurder of Phillip Morgan. (R 528-529) The
prosecutor only argued to the jury the presence of this one
statutory aggravator (TR 2892):
“Mr. Jorgenson deserves to die for one

reason under the law. And quite uniquely, it
does not arise out of the circunstances of the

death of Tammy Ruzga. It arises out of the
fact that M. Jorgenson  killed sonebody
before."
It was the defense -- not the state -- who reminded jurors in

penalty phase closing argument that they mght be tenpted and to
avoid that tenptation to think "dam, | don't |ike people who deal
in drugs, and | think we ought to put himto death because he's a
drug dealer.” (TR 2935)

Appel l ant's conpl aint appears to be that the prosecutor's
eliciting testinony at guilt phase concerning appellant's drug
dealing and selling through his partner and user Rocky Finley and
others such as Laurie Kilduff and Melissa Maynard inpermssibly

influenced the jury into recommending a sentence of death for two-
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time nurderer Jorgenson.?:?

It is quite correct that testinmony was adduced in the guilt
phase (for which the state does not apologize) that nany of the
dramatis personae were nethanphetam ne users and that Jorgenson and
Finley also delivered the drugs to thenselves and others.!?
Appel | ee understands that it would be nore antiseptic but is not
al ways possible to confine its eye and ear Witnesses to bishops and
Nobel prize laureates since killers do not always associate wth
the latter groups.

Appellant relies on Castro v. State, 547 $0.2d 111 (Fla.

1989), where this Court concluded that a new sentencing proceeding

was required because of the erroneous admssion at guilt phase of

21t 1S oddly convenient that appellant warmly enbraces the concept
of introducing and relying on defense testinony about appellant's
connection to the drug world and abuse of methanphetam nes when
proffered at penalty phase for a reduced sentence through witnesses
Maynar d, Reeves, Abbott, Dr. Dee and Dr. McClane, but ot herwi se
remai ns shocked about it.

13The excerpt quoted on p. 72 at the end of Rocky Finley's statenent
Is inconplete. The total excerpt attrial reads at TR 1359:

“Q. Let's back up for a nonent into that
day when it was still daylight outside. Dd
you see M. Jorgenson during the day that day?

A. Yes.

Q. \Wat was the purpose of your having
contact wth him during the day?

A. | think it was - 1 believe it was
to do sonething wth nmethanphetam ne. |
believe | was getting sonething from him
Yeah, | believe I was buying."
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testi nony of w tness McKnight that Castro had tied him up and
threatened to stab him several days prior to killing the victim
Scott. The testinony | acked relevance to any material fact in
issue (state incorrectly argued it was relevant to McKnight’s state
of mnd which was not an issue) and the only discernible purpose
was to show bad character and propensity for violent behavior,
which prejudicially contrasted with the mtigating evidence of
chi | dhood i ncest. Simlarly, in -C, 614 So.2d4 1092
(Fla. 1993), the Court deened prejudicial for the penalty phase
erroneous testimony from inmate Sutton concerning Law ence's
adm ssion that he had jiggled old wonen out of their nmoney and had
threatened to kill a woman Linda, a potential wtness on a 1987
burglary charge (a crine unrelated to the 1986 nurder case being
tried).

Unlike Castro and Lawrence, the evidence at guilt phase sub
judice regarding Jorgenson's nethanmphetam ne use and delivery was
not erroneously admtted into evidence. It was proper to show the
relationship of the parties (Finley and Jorgenson supplied drugs to
each other and to Laurie Kilduff, Tammy Jo Ruzga and Melissa
Maynard), to help explain the source of victim Ruzga’s near-fatal
amount of drugs in her systemat the time of death, to help explain
in part why accessory Kilduff did not inmediately flee the nurder
site at the point she anticipated the killing would take place, the

ability of the witnesses to recall and recount the events at the
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time in question and to explain the testinony of Hughes and
Costentino concerning appellant's notive for the killing in his
damaging statenents against interest. See Consalvo v, State, _
So.2d ___, 22 Florida Law Wekly S494, fn 10 (Fla. 1997) (where
evidence of another crinme which is admtted but not erroneously,
the rule of Straight v __State, 397 80.2d 903 (Fla. 1981) that
adm ssion of irrelevant collateral crimes is presuned harnful is
not applicable).

Furthernore, there is no unduly prejudicial inpact at the
penalty phase since appellant sought to cloak hinself in the
alleged mtigating category of extreme nental or enotional
di sturbance and alleged inability to conform his conduct to the
requirements of |aw because of nethanphetam ne abuse -- which a
t houghtful juror mght wonder as to the reason for its availability
-- and the state in penalty phase closing argument enphasized not
the facts and circunstances of the instant case but rather focused
on his repeater-nmurderer status from the Colorado homcide years
earlier.

Appellant's claim is meritless and nust be rejected.
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LO5UE VI

VHETHER THE LOWNER COURT ERRED I N DENYING THE
APPELLANT" S REQUESTED  JURY I NSTRUCTI ON

ALLEGEDLY BASED ON HARMON V., STATE, 527 So.2d
182 (FLA. 1988) CONCERNING THE NONSTATUTORY
MTIGATOR DI SPARITY OF TREATMENT OF AN
ACCOWPLI CE AND/ OR WHETHER THE TRI AL COURT
ERRED AND ABUSED ITS DISCRETION IN TS
VEI GH NG oF THAT M TI GATOR AT SENTENCI NG

Appel | ant requested special jury instruction nunber seven

(which the trial court denied) providing:

‘The degree of participation and relative
culpability of an acconplice or joint
perpetrator, together with any disparity of
the treatnment received by such acconplice as
compared with that of the defendant here being
sentenced, are factors you nmay take into

consi deration in maki ng your penal ty
recommendati on. "

(R 377)
The defense counsel below argued that this instruction should be
given (TR 2744-49) and the prosecutor responded that the cases
relied on were jury override cases in which the appellate court had
performed the analysis required by Tedder, 322 8o0.2d 908
(Fla 1975), that it was a danger for the jury to engage in
proportionality analysis, a function of this court *s review, and
the jury adequately could take into account “any other circunstance

of the offense” as a mtigator. (TR 2750-51)

A The Failure to Gve the Requested _Instruction:
Appel | ant concedes that he was allowed to and did argue the

disparity in treatment in his penalty phase closing argunent
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(Brief, p. 76) and he simlarly identifies decisions of this Court
rejecting simlar requests for specific instruction on non-
statutory nitigation. See, e.g., Jones v. State, 612 So.2d 1370
(Fla. 1992); Robinson V. State, 574 So.2d 108 (Fla. 1991); Finney

v. State, 660 So.2d 674 (Fla. 1995). The contention that the jury
could not or would not understand all eged disparate treatnent
W thout the requested instruction is neritless. The trial court
properly rejected, and this Court should [likew se reject
appellant's invitation that the jury now also be given the

responsibility of engaging in proportionality analysis.

B. Trial Court 's Treatment of Disparity Mitigator:
Appellant's reliance on cases such as Har mo n 527

So.2d 182 (Fla. 1988); Brookings v, State, 495 So.2d 135 (Fla.
1986) ; Fuente y, State, 549 go.2d 652 (Fla. 1989); and Spivev v.

“while it may be argued that the role of the jury has been pronoted
from recomrender of a sentence to co-sentencer in recent years --

see Espinosa V. Florids 505 U S _ , 120 L.Ed.2d 854 (1992),
' ' , 520 U S. , 137 L.Ed.2d 771 (1997) -- it

Lambrix v, gingletary

is not difficult to imagine the resulting mschief by adding to the
jury's burden the responsibility of proportionality weighing.
Proportionality analysis is the responsibility of this Court which
as appellate reviewer statewide has a perspective unlike that of
any jury in a local community. To expand the jury's role would
lead to prosecutors and defense |awyers introducing whol esale not
only the opinions of this Court (with the separate concurring and
dissenting views of individual Justices) but perhaps also the trial
transcripts of those other cases. Since proportionality analysis
can only realistically be done at the appellate level, and since as
this Court well knows individual Justices of the Court can
sonetimes disagree on the proper resolution of a given case, and
since proportionality review is not nandated by the Constitution,
see Pullev v. Harris, 465 US. 37, 79 L.E4d.2d 29 (1984), the trial
court correctly denied the requested relief.
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State, 529 8o.2d 1088 (Fla. 1988) is m splaced. Al of these are
jury override cases, calling for the application of the unique
jurisprudence of Tedder v, State, 322 So.2d 908 (Fla 1975) and its
progeny. In the instant case the jury recommended a sentence of
death by a vote of eleven to one. (R 413) As stated in footnote
5 of Burns v. State, @ So.2d __. 22 Florida Law Weekly $419
(1997)
“SThe remnai nder of the cases on which
Burns relies are jury override cases. Jury

override cases involve a wholly different
legal principle and are thus distinguishable

from the instant case. See Watts v. State,
593 So. 24 198, 205 (Fla.), cert. denied, 505
U S 1210 (1992); Hudsgn State, 538 So. 24
829, 831-32 (Fla.), c_er_t_._dgn;._e_d 493 U S. 875

(1989) Williams v. State, 437 So. 2d 133, 137

(Fla. 1983), c¢ert, denied, 466 U S 909
(1984) =

Merging the jury override jurisprudence which calls for the Court” s
consideration of whether there is a reasonable basis for the jury's
recommendation of life inprisonnment (since the jury acts as
conscience of the commnity) wth cases involving near-unaninous
death recomendations would be irrational and mght inperil the
death penalty statute as applied.

Spivey, supra, additionally is distinguishable in that there
the defendant did not have an intent to kill and his culpability
was predicated only on a felony nurder theory and he was not the
primary notivator. Simlarly in Brookings, supra, the wonman who

hired the defendant to kill pled to the |essor offense of second
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degree nurder and an active participant who purchased the nurder
weapon and devised the plan for the anbush and drove over the body
after the killing received total immnity, the Jjury could
reasonably decide that disparate treatnent for equably culpable
actors nerited a life recomrendation. In contrast, Jorgenson was
the killer in this case, he planned it and carried it out; that
Laurie Kilduff may have |esser culpability as an accessory does not
require vacation of the judgment of the jury (the conscience of the
conmmunity) that the appellant should receive a sentence of death.

The instant case is nore conparable to Mrdenti v. State, 630 So.2d4

1080 (Fla. 1980) (although Gail Mrdenti was involved in this case
by acting as contact person between Royston and Mordenti, it was
Mordenti who actually carried out the contract nurder). See al so
Downs v. State, 572 so.2d4 895 (Fla. 1990); Eutzy v. State, 458
So.2d 775 (Fla. 1984); Heath, 648 go.2d 660 (Fla. 1995);
Hannon v. State, 638 So.2d 39 (Fla. 1994); coleman v. State, 610
So.2d 1283 (Fla. 1992); R, Ferrell_v. State, 686 So.2d 1324 (Fl a.
1996) (death penalty proportionate even for non-shooting defendant
since he played integral part in planning and carrying out nurder
and used his friendship to lure victimto his death, whereas co-
def endant Johnson nerely provided get-away vehicle after the crine
was committed),; _Slipev. v, Otate So.2d , 22 Florida Law
Veekly $S476 (Fla. 1997) (death penalty not disproportionate where

trial court did® not find any statutory nental mtigation, and
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defendant nore cul pable than co-defendant who received life
sentence); R, Johnson v, State, ___ So.2d __, 22 Florida Law
Weekly S256 (Fla. 1997) (proportionality argument rejected because
defendant was triggerman, |eader of the attack and recruited co-
defendants to participate); Henvard v. State. 689 So.2d 239 (Fla.

1996)  (co-defendants | ess severe sentence irrelevant to
proportionality review because death never valid punishment option
for fourteen-year-old); Larzelere v. State, 676 So.2d 394 (Fla.
1996) (co-defendant‘s acquittal was irrelevant to proportionality
anal ysis because exonerated as a matter of law). Cole v. State

So0.2d ___, 22 Florida Law Wekly S587 (Fla. Case No. 87,337,
Septenber 18, 1997)3

Moreover, the trial court did give consideration to this

factor:
‘3 . Any disparity of the
treatment received by an acconplice

or joint perpetrator, as conpared

with that of the defendant here to

be sentenced.

The acconplice, Laurie Kilduff Turney,
who was given imunity, was not the ngjor
player. The evidence shows she drove ahead of
the defendant to the nurder scene, realized he

5The instant case is also unlike Hazen V. State. So.2d , 22

Florida Law Weekly S546 (Fla. 1997) where this Court found that the

defendant was a follower and not as culpable as prime instigator

Buffkin (who entered a plea bargain and avoided the death penalty)

or triggerman Johnny Kornondy. In the instant case, Jorgenson

lured the victimto the site of her execution and was the

triggerman -- he was an adult in his md-fifties who had killed
: before (unlike the enotionally dependent follower youth Hazen).
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was going to kill the victim and drove the
' def endant away from the scene and provided an
alibi by lying to the police. However
specul ative her involvenment was, it was m nor
conpared to the defendant/s. Under the facts
of this case, at best she was an accessory
after the fact and not a principal. The
defendant, a man with an 1.Q of 140 in the
top 99.6 percentile of the population, was the
trigger nman. He was al so ol der than Turney
and was clearly the leader, The defendant had
al so been previously convicted of second
degree nurder while Turney’s record consisted
only of a drug charge. Hall v.State, 614 So.
2d 473 at 479 (Fla. 1993). This non-statutory
mtigator has been proved by a preponderance
of the evidence and the Court gives it mnim

wei ght . Hoffman v. State, 474 So. 2d 1178 at
1182 (Fla. 1985).

The Court has very carefully considered
and weighed the aggravating circunstance and
finds only two non-statutory mtigating

ci rcunst ances, I.e., t he def endant' s
met hanphet ami ne use and Laurie  Kilduff
Turney’s invol venent, which was  mnimal

conmpared to the defendant's. The Court is
ever mndful that human life is at stake in
t he bal ance. The Court finds that the |one
aggravator of a prior nurder deserves great
wei ght and far outweighs the two non-statutory
mtigators. The Court further notes there is
nothing in the record to show that the jurors
did not follow all instructions the Court gave
t hem The Court feels the jury's
recommendation of eleven to one for death is
appropriate in this cage.”

(R 534-535)

Appel l ant nocks the trial court's finding with a gratuitous

observation (‘what else could it say?", Brief, p. 79) and asserts

that the lower court's action was unreasonable, arbitrary and a

clear abuse of discretion. Appel | ant even infornms us that the

67




trial court's treatment of the issue in his order ‘seens a nere

pretext to sentence Appellant to death". (Brief, p. 80)
In Jorgenson's attenpt to prosecute Laurie Kilduff -- he
agrees that she was |ess cul pable, was not the shooter -- he

contends that she is a principal in the first degree. The bases
for his conclusion include: (1) Laurie Kilduff and Tammy Ruzga did
not get along, «citing Melissa Maynard's testimony regarding
appel lant's proposal to zap Tammy With a stun gun and Laurie's
testinony that the victim was jealous of her; (2) appellant's
disbelief in Laurie Kilduff's testinmony regarding the neeting wth
appellant on Dean Still Road;, (3) alleged variances between the
testimony of Kilduff and Rocky Finley, (4) Laurie Kilduff provided
an alibi to police initially, and (5) adm ssions made by Jorgenson
to jail inmate M chael Hughes.

As to (1), supxa, Melissa Mynard's testinony was that about
a month before the killing appellant nentioned that he w shed Tammy
Ruzga woul d di sappear and asked Melissa, Marie (Rocky Finley's
sister) and Laurie if they would go with him and paral yze the
victimwith a stun gun and that none of them did so, or even
acconpany Tammy to WAl greens. (TR 1486-1487) Laurie Kilduff did
testify she and Tammy were acquaintances and that the latter was
j eal ous of her. (TR 1544)  Melissa Maynard had been a friend of
the victimfor ten and one-half years and during the |ast couple of

months "were friends, but not good friends". (TR 1473, 1476) That
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victim Ruzga was not as close a friend to Laurie and Melissa is not
a sufficient fact to render either a principal in the instant
crime.!®

As to (2), supra, appellant expresses disbelief at Kilduff's
testinony regarding the neeting wth appellant on the road.
Suffice it to say that appellant could challenge it via cross-
exam nation and that Jorgenson does not find it credible is not
surprising given his current status, but that is inmterial. See
testinony of M chael Hughes and Richard Costentino regarding
appel lant's offer of $50,000 to kill Kilduff. (TR 2015, 2066-67)

Appel lant points to Laurie Kilduff's testinony that she

responded "What difference does it make?" when appellant said he

couldn't get the victimin the driver's seat. Kilduff testified
.she did not understand why it would nmake a difference -- since
Jorgenson did not explain it to her -- and she did not flee because

she was on drugs and thought if she ran sooner or later he would
catch her. (TR 1565)

Kilduff naintained that the first time she believed appellant
was about to kill the victim was when he approached Kilduff's car
and she saw the gun in his hand. She did nothing to assist in
causing the death. Kilduff did not load the gun, procure the gun,

lure the victimto the site of being killed, or admnister drugs to

According to Kilduff, Tammy was jeal ous of other wonen around
appel lant, not only Kilduff, (TR 1623)
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her. (TR 1702-03) According to Melissa Miynard, Kilduff called
her from the jail after arrest and pretty much told her that she
was present on Dean Still Road when appel |l ant shot Tammy. (TR
2640)

As to (3), variances between the testinony of Kilduff and
Rocky Finley, there is no discrepancy in the cited passages. The
fact that Finley testified Laurie said she had to hurry to neet
appel | ant does not denonstrate that she was aware of the purpose
bef or ehand.

As to (4), Laurie's initially assisting in the alibi to police
was fully explored on direct and cross-exam nation.

As to (5), appellant's statement to jail inmate Hughes
attenpting to inplicate Kilduff, as this Court well knows while a
hearsay declaration inplicating one's self is admssible, hearsay
decl arations attenpting to inmplicate another or  shift
responsibility is less trustworthy and not admissible. As stated
In Williamgon v. United States, 512 U S 594, 129 L.Ed.2d 476
(1994)

"Rule 804 (b) (3) is founded on the commpn-sense
notion that reasonable people, even reasonable
peopl e who are not especially honest, tend not
to make self-incul patory statenents unless

they believe themto be true. This notion
sinmply does not extend to the broader
definition of "statement." The fact that a

person is nmaking a broadly self-incul patory
confessi on does not nmake nore credible the
confession's non-self-inculpatory parts. One
of the nost effective ways to lie is to mx
fal sehood with truth, especially truth that
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seems particularly persuasive because of its
self-incul patory nature."

(129 L.Ed.2d at 483)
See also Eranguij v State, So.2d , 22 Florida Law Weekly
S373 (Case No. 83,116, June 26, 1997); Franqui v. State,  So.2d
__, 22 Florida Law Weekly S391 (Case No. 84,701, July 3, 1997):
Escobar v, State, So.2d ___, 22 Florida Law Wekly S412 (Case

No. 77,735, July 10, 1997); Escobar v. State, _  So.2d __| 22
Florida Law Weekly S414 (Case No. 77,736, July 10, 1997).

Appel I ant's subsequent effort to inplicate Kilduff, especially
after she provided damaging information to the authorities -- and
his attenpts to have her nurdered -- do not render his remarks
attenpting to shift blane to her reliable.

The trial court in its sentencing order found that Laurie
Kilduff Turney who was given imunity was ‘not the major player”
and however specul ative her involvement was ‘it was mnor conpared
to the defendant's". (R 534) The trial court concluded that under
the facts of the case “at best she was an accessory after the fact
and not a principal" and that Jorgenson with an 1Q of 140 was the
triggerman, older than Turney and ‘clearly the leader” with a nore
serious past crimnal record. To the extent that appellant now
di sagrees and contends that Melissa Maynard' s penalty phase
testimony nore accurately paints Turney as a principal, suffice it
to say that the trial court could reject that brief conclusory

testimony. And even if this Court were to conclude that Turney was
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more than an accessory after the fact, nevertheless her involvenent
was still mnor in conparison to Jorgenson who provided drugs to
the victim lured her to the nurder site and executed her with a

fusillade of gunshots to the head.
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LSSUE VI
VHETHER THE SENTENCE  OF DEATH IS

DI SPROPCRTI ONATE BECAUSE THE ONLY AGGRAVATI NG

Cl RCUMSTANCE | S ALLEGEDLY OUTWEI GHED BY
M TI GATI NG Cl RCUMSTANCES.

"Appellant is a good man, except t hat
sometines he kills people.”

Fead v. State, 512 So.2d 176, 180 (Fla. 1987)
(J. Ginmes, concurring in part and dissenting
in part)
This court has frequently approved the trial court ’s
imposition of a sentence of death where a single aggravator has

been found. See Ferrell v, St-at-p, 680 8o0.2d 390 (Fla. 1996);

Duncan, 619 8o.2d 279 (Fla. 1993); Cardona v. State, 641

So.2d 361 (Fla. 1994); Arapgo v. State, 411 So.2d 172 (Fla. 1982);
Armstrong V. State, 399 So.2d 953 (Fla. 1981); LeDuc v, State, 365
So.2d 149 (Fla. 1978); Doualag v. State, 328 So.2d 18 (Fla. 1976);
Gardpner v, State, 313 So.2d 675 (Fla. 1975); Burng v. State,
So.2d , 22 Florida Law Weekly $S419 (1997) (avoid arrest, victim
engaged in performance of official duties, and disruption of |aw ul
exercise of government function or enforcement of l[aws which trial
judge merged because based on a single aspect of the offense -- the
victim was a law enforcement officer).

Conducting his own weighing process, Jorgenson concludes that
the prior violent felony -- a second degree nmnurder conviction in
Col orado must be given ‘dimnished" consideration because it was an

inperfect self-defense, by its renpteness in time and its donestic
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aspects.

hom ci de

The stipulated statenent of the facts of

recited:

"The facts of the 1966 homcide: Ronald
Jorgenson's sister called him on the night of
August 25th, 1966, and told him her conmon-|aw
husband, Phillip Morgan, had autonobile
| i cense pl ates which bel onged to her. She
said that she had found Mrgan at a bar, and
asked Jorgenson to help her get the plates
back from him

Jorgenson and a friend drove out to the
bar . Jorgenson entered and asked Mrgan to
return the plates. Mrgan refused. Jorgenson
left the bar and went into the parking | ot
towards his car.

At this tinme, Mrgan and Jorgenson's
sister cane onto the porch of the bar. Mrgan
began to hit the sister. Jorgenson reached
into the car, took out his pistol, and fired a
warning shot over their heads, with the hope
of frightening Mrgan. Mrgan junped off the
porch and ran towards Jorgenson.

Jorgenson testified that Mrgan shouted
Jorgenson woul d have to kill himor be killed.
Thereupon, Jorgenson shot three tinmes and
wounded Mor gan. According to Jorgenson,
Morgan was still able to reach Jorgenson and
fight him for the gun, Jorgenson fired a
fourth and fatal shot to the head.

Wtnesses for the people testified that
Morgan did not get close enough to Jorgenson
to actually touch him and that Jorgenson fired
until Morgan dropped.

In Ferrell, supra, this Court reasoned:

“[2] Ferrell next argues that his death
sentence is disproportionate when conpared to
other cases involving a single aggravating
circumstance. W disagree. Although we have
reversed the death penalty in single-
aggravator cases where substantial mtigation
was present, we have affirned the penalty
despite mtigation in other cases where the
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lone aggravator was  especially  weighty.
Conpare Songer v. State, 544 ¢go.2d 1010
(Fl a. 1989) (death sentence reversed where
single aggravating factor 'of munder sentence
of imprisonment” was wei ghed against three
statutory and seven nonstatutory mtigators)
with Duncan v. State, 619 So.2d 279 (Fla.),
cert. denied, 510 U S. 969, 114 s.ct. 453, 126
L.Ed.2d 385 (1993) (death sentence affirned
where single aggravating factor of prior
second-degree murder of fellow inmate was
wei ghed against numerous mtigators).

In the present case, although the court
found a nunber of mtigating circunstances
established, it assigned little weight to
each. The lone aggravating circunstance, on
the other hand, is weighty. The prior violent
felony Ferrell was convicted of commtting was
a second-degree nurder bearing many of the
earmarks of the present crime, as reported in
the presentence investigation:

Gircunst ances: The female (victim was
slunped in the right front seat of a
vehicl e. According to wtnesses, the
suspect | at er identified as t he

def endant, was upset with the victim and
pulled his vehicle alongside the vehicle
in which the victimwas riding. The
def endant allegedly got out of his
vehicle carrying a .22 caliber rifle,

placed the rifle to his shoul der and
stated, "Bitch, I'm tired of your fucking
me." The defendant then pointed the gun
approximately one foot from her head and
fired several shots at her head, for a
total of eight. Upon the defendant's
arrest, he told the police he would take
them to the house and give them the gun
he used and also stated that he had shot

the victim and was glad he did and hoped

she died.

[3] W find Ferrell's death sentence
proportionate to other capital cases. See,
e.g., Duncan. Ve find Ferrell's sentence

commensurate to the crinme in light of the
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simlar nature of the prior violent offense.
Cf. King v. State, 436 S0.2d 50 (Fla.1983),
cert. denied, 466 U S. 909, 104 s.ct. 1690, 80
L.Ed.2d 163 (1984) (death sentence affirned
for shooting live-in girlfriend where prior
conviction was for axe-slaying of conmon-I|aw
wife). (FN3)

FN3. See also Lenon v. State, 456 So.2d 885
(Fla.1984), cert. denied, 469 US. 1230, 105
§.Ct. 1233, 84 L.Ed.2d 370 (1985  (death
sentence affirnmed for stabbing/strangulation
of girlfriend where prior conviction was for
assault with intent to commt first-degree

murder for stabbing fenmale victim; Har vard
V. State, 414 8o0.2d 1032 (Fla.1982), cert.
denied, 459 U.S. 1128, 103 S. C. 764, 74

L.Ed.2d 979 (1983) (death sentence affirned
for shooting second ex-wife where prior
conviction was for aggravated assault arising
from shooting attack on first ex-wife and her
sister) .=
(text at 391-392)
The trial court could, and indeed properly did, give great weight
to this significant aggravator of a prior unnecessary honicide.
Appel lant essentially conplains about his disagreement wth

trial court's judgnent about his proffered mtigation. See Bellyv,

State, _ So.2d ___, 22 Florida Law Wekly $485 (Fla. 1997) (no
abuse of discretion in treatment of mtigation); Jameg V. State,
So.2d , 22 Florida Law Wekly S223 (Fla. 1997) (decision as

to whether a mtigating circunmstance is established is within trial
court's discretion; reversal is not warranted sinply because

defendant draws different conclusion); (__ X | -' - So.2d

4, 22 Florida Law Wekly S183 (Fla. 1997) (no abuse of discretion

in rejecting statutory mtigator considering evidence cited in the
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order and adduced at trial); Lawrence V. State, 691 so.2d 1068
(Fla. 1997) (trial court properly rejected cocaine use as a
statutory mtigator and as a non-statutory mtigator properly found
it was not entitled to substantial weight); Mungin v. State, 689
So.2d 1026 (Fla. 1997) (no abuse of discretion in trial court's

dismssing as irrelevant proffered testimony of wtnesses who knew

defendant in high school); Kilgore v. State, 688 So.2d 895 (Fla.
1997) (trial court acted within his discretion in ruling nental
health factors entitled to little weight); Congalvo v. State,

So.2d ___, 21 Florida Law Wekly $423 (Fla. 1997) (trial court acted
within discretion in finding mtigating factor but according little
weight); Williamson v, State, 681 so.2d 688 (Fla. 1996) (proper for
judge to give limted weight to dysfunctional upbringing mtigator
when simlarly situated siblings becane productive nenbers. of

society); Spencer v. State, 691 So.2d 1062 (Fla. 1997) (two

statutory nental mtigators not given great weight because of
defendant's ability to function in his job and capacity to plan and

carry out nurder); Eogster v, State 679 So.24 747 (FHa.

1996) (weight to ascribe to mitigator is within discretion of trial
court); sSims v, State 681 8So.2d 1112 (Fla. 1996) (trial court's
order adequately provided appellate court for neaningful review;
Bonifay v __State, 680 So.2d 413 (Fla. 1996).

Appel I ant contends that it would be a "close case" balancing

this aggravator against the two found non-statutory mtigators to
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which the trial court gave mniml weight (R 534-535), but that in
light of his arguments advanced in Issues III, IV, V and VI, the
sentence'is inproper. Appellee disagrees and rather than repeat
the argunents advanced in those issues wll sinply reincorporate
t hem here. Appel l ant seeks to conpare his situation with those
presented in Nibert v. State 574 8o.2d 1059 (Fla. 1990); Songer v.
State 544 go.2d 1010 (Fla. 1989); wWhite v. State, 616 So.2d 21
(Fla. 1993). Unlike Jorgenson, N bert was not a prior murderer and

he had a |l ong history of receiving abuse asa child (here, only

person in the house to mstreat the defendant was Bill Young for a
six nonth period - TR 2609). Songer had a single non-violent
aggravator - walking away from work release -- not a prior nurder

and he had much in the way of mtigation including the presence of
the two statutory mental mitigators. Simlarly, Wite had not
previously killed, the jury had erroneously been instructed on CCP
and the two statutory mental mitigators were present.

Appel  ant next proceeds to rely on a nunber of jury override
cases: (Cochran v, State, 547 So0.2d 928 (Fla. 1989); Amazon V.
State 487 S0.2d 8 (Fla. 1986); Fead v. State, 512 8o.2d 176, 180

(Fla. 1987), but as this Court has explained in Burns v. State, _
So.2d , 22 Florida Law Wekly $S419 (1997), the nunber of

aggravators and mtigators is not di epositive of a
di sproportionality issue and in footnote 5:

“The remai nder of the cases on which Burns
relies are jury override cases. Jury override
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cases involve a wolly different | egal
principle and are thus distinguishable from

the instant case. See Watts v. State, 539 So.
2d 198, 205 (Fla.), cert. denied 505 U.S. 1210
(1992); Hudson v. State, 538 So. 2d 829, 831-
832 (Fla.), cert. denied, 493 U S 875 (1989);
Wlliams v. State, 437 So. 2d 133, 137 (Fla.
1983), cert. denied, 466 U S. 909 (1984)."

The Burns court also explained why death was an appropriate
sanction there where other factually-simlar cases involving the
slaying of a law enforcement of ficer had been deened
di sproportionate [Songer, supra, Eitzpatrick v. State, 527 So.2d
809 (Fla. 1988)] -- the gravity of the single merged aggravator was
entitled to great weight. The court added:

"Nor does the instant case involve any

statutory ment al mtigators. The
consi deration given statutory ment al
mtigators, depending on the evi dence

presented to support them nay be substantial.

Not only was the instant case devoid of the

statutory mental mtigators, but the statutory

mtigators that were found were afforded only

m ni mal  weight."

(22 Florida Law Weekly at 420)

Appel lee submits that there can be no greater aggravating
circunstance than a prior murder (Jorgenson's claim of the crime of
sel f-defense  notw thstanding), and the trial court s order
explained the basis for rejection of asserted statutory nmental
mtigators:

‘The Court rejects the opinion testinony
of both doctors that the defendant was under
the influence of extreme nental or enotional
di sturbance at the tine of the nurder. The
facts of this case do not establish to this
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Court this defendant commtted the nmurder of
Tammy JO Ruzga because he was under the

i nfl uence of met hanphet am ne, i.e., the
defendant's use of nethanphetanmine did not in
any way cause himto kill the victim At

nost, the facts of this case establish to this
Court the defendant got  caught because
met hanphet am ne caused the defendant to nake
m stakes that resulted in his arrest, i.e.,
| eaving his shoe prints and a cigarette butt
at the scene.

In support of its conclusions regarding
the effect of defendant's mental state on this
of fense, the Court has |ooked to the follow ng
facts as proven at trial:

The defendant, a few weeks prior to the
murder, told people he wanted Tammy Jo Ruzga
killed. At the time, the individuals he told
this to, Rocky Finley and Melissa Mynard,
felt he was kidding. A few days prior to the
murder the defendant started carrying a gun.
The defendant, on the night of the nurder,
spoke to Laurie Kilduff Turney at 9:00 p.m
and told her to call himagain at 11:00 p.m
(Turney, pg. 12). The defendant, in the 11:00
p.m telephone conversation, told Laurie to
neet himat 1-4 and H ghway 33. (Turney, pg

19). After Laurie arrived at the rendezvous
the defendant then told her to drive to a
remote area on Dean Still Road, which she did,
after stopping for gas. The defendant then

got out of his car and approached Laurie's car
and told her he could not get the victiminto
the driver's seat. (Turney, pg. 31). The
defendant then took the 38 revolver he had at
his side and went back to the driver's w ndow
of his car, spoke to the victim and fired
three shots into the victims head at cl ose
range. He then took a baby's carrier out of
the back seat and three pairs of blue jeans.
(Turney, pg. 34). He wiped the car's door and
steering wheel and then gave the jeans and
baby carrier to Laurie to give to her friends,
Melissa Maynard and Rocky Finley. (Turney,
pg. 34-37).

The defendant then had Laurie drive him
to two separate locations to possibly get rid
of the gun at the second location by throw ng
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it into Lake Hunter. The gun was never
recover ed. (Turney, pg. 75).

The defendant and Laurie then went back
to Rocky Finley's trailer, where the defendant
tried to establish an alibi by telling Mlissa
Maynard, “If anyone asks, | have been here
from 11:30 p.m". The defendant, along wth
Laurie, snoked some nore methanphetam ne, yet
around 6:30 a.m he had the presence of mnd
to call the Sheriff's Departnent to report his
car and girlfriend mssing in order, "to nake
it ook good”. (Turney, pg. 49). From the
first tel ephone call at 8:00 p.m until the
| ast tel ephone call at 6:30 a.m, there was a
time period of ten and a half hours.

These facts contradict the testinmony of
the doctors and do not prove to this Court the
def endant was under extreme nental or
enmotional disturbance. These facts prove to
this Court the defendant wanted the victim
killed and that he planned to kill her; he
took her to a renote area, under a ruse,
telling her they were going to meet the "Latin
Kings"; he left his car there, and tried to
establish an alibi. This Court calls
particular attention to the fact that the
def endant was |evel-headed and cal m enough to
call the Sheriff's Ofice at 6:30 a.m and
continue the charade by reporting both his car
and girlfriend as mssing, even after smoking
more net hanphet am ne. Not hi ng the defendant
did was inpulsive, or the product of paranoid
t hi nki ng. Met hanphetamine did not cause the
killing, it only caused him to be caught. As
Dr. Dee stated, the defendant was stupid to
| eave his shoe prints and cigarette butt at
the scene. (Dee, pg. 60). This statutory
mtigating factor does not exi st.
Alternatively the defense has offered this
mtigator as a non-statutory mtigator wthout
the statutory qualifying adjective or adverb.
The Court for the above reasons does not find
this to exist even as a non-statutory
mtigator.

2. The capacity of the defendant to
conform his conduct to the requirenents of the
law was substantially inpaired.

The Court feels it is inportant to
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’ distinguish this statutory mtigator from the
. one previously discussed. The Court will
consider the testinmony and findings of the two
doctors as it did in #1 above and readopts
t hem here.
The first statutory mtigator dealt wth
the influence of extreme nental or enotional
di st ur bance. This second statutory mtigator
deals wth whether the  defendant was
substantially inmpaired in his ability to
appreciate what he was doing, i.e., hi s
know edge. “921.141(6) (b), IS interpreted as
l ess than insanity but nmore than the enotions
of an average man, however i nflaned. ..
921.141(6) (£), refers to nmental disturbance
that interferes wth but does not obviate the
defendant's know edge of right or wong",

Duncan v, State, 619 So.2d, 279 at 283 (Fla.
1993). The Court is ever mndful that this is

not a test of insanity of whether the
def endant knew right from wong, but whether
the di sturbance interfered Wt h t he

defendant's know edge of right or wong. Dr.
Dee testified there was nothing in the
defendant's testing to show he did not know
N what he was doing, nor did he nake any
findings that the defendant did not know right
from wrong. (Dee, pg. 37 and 52).

As  previously di scussed above the
defendant's actions do no [sic] show an
inflamed man nor do they show an interference
with the defendant's ability to conformhis
conduct to the requirenents of the |aw The
defendant planned the nmurder, carried it out
and attenpted an ali bi. This mtigating
factor does not exist. Alternatively the
defense has offered this mtigator as a non-
statutory mitigator wthout the statutory
qual i fying adjective or adverb. The Court for
the above reasons does not find this to exist
even as a non-statutory mtigator.

(R 531-533)
Thus, any attenpt by Jorgenson to obtain relief by placing hinself

within the orb of decisions mandating a reduced sentence because of
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trial court findings of significant statutory mental mtigation is

unavailing; such cases are inapposite to the present situation.?’

See e.0., Kramey v. State. 619 go.2d 274 (Fla. 1993), involving
the statutory nental nmitigators and a killing which the Court

described as a "spontaneous fight . . . between a disturbed
alcoholic and a man who was legally drunk". Id. at 278. Jor genson
makes no effort to argue -- and the state would hope this Court
woul d not conclude -- that his luring the victimto a secluded area

to punp three bullets into her head as she reclined hel plessly
qualifies as a spontaneous fight anong drunks. Clark v, State, 609
So.2d 513 (Fla. 1992), involved a weak aggravator (pecuniary gain
in desiring the victims job), this Court's rejection of the trial
court's finding of three other aggravators, and mtigation included
emotional and sexual abuse as a child, Penn v. State, 574 So.2d
1079 (Fla. 1991), involved a trial court's erroneous finding of an
aggravator (CCP), a statutory mtigator of no significant crimnal
activity (he apparently had not nurdered years earlier) and a
statutory nental mtigator of under the influence of extrene mental
or enotional disturbance. Livipaston V.. Stafe, 565 So.2d 1288
(Fla. 1990), involved a trial court's erroneous finding of an
aggravator, this seventeen-year-old had no prior homicidal history
and endured a childhood history marked by severe beatings and
negl ect by his nother. This Court explained that his youth,

i nexperience and inmmaturity "significantly mtigate the offense"
and there was evidence that after the beatings his intellectual
functioning could best be described as marginal -- a sharp contrast
with appellant Jorgenson's 140 1Q (TR 2806), age of fifty-four (TR
2575), who left school because he was bored (TR 2585), and had no
significant history of childhood abuse. Wth the removal of three
erroneous aggravators in Rembert V. State, 445 so.2d 337 (Fla.

1984), the Court found the homcide commtted during a felony
aggravator disproportionate in this non-prenmeditated killing (the
victim was actually alive when Rembert left). Lloyd v. State, 524
So.2d 396 (Fla. 1988), involved appellate reduction of three found
aggravators to one (HAC and CCP were invalid) and the single
remai nder -- homicide during a robbery -- was not sufficient in a
proportionality analysis to overcone the mtigating factor of no
significant history (LIoyd apparently had not killed before).

Thompson Vv. Stat-e, 647 So.2d 824 (Fla. 1994), simlarly had one
remai ni ng aggravator (during the course of a robbery) and the
mtigation there included no violent propenS|t| es prior to the
killing. The sameis true of McKinpney v. State. 579 So.2d 80 (Fla.

1991), who unlike Jorgenson had rrental deficiencies. 8Sinclair V.

State, 657 So.2d 1138 (Fla. 1995), involved a single aggravator
(the merged robbery-pecuniary gai n) and mtigators found to have
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Next Appellant contends that he is entitled to a finding of
di sproportionality because victim Tammy JO Ruzga rmay be
coincidently his girlfriend and thus qualifies for the extended
"domestic dispute". This Court's articulation in Spencer v. State,
691 so.2d 1062, 1065 (Fla. 1997), disposes of that contention:

“[8) Finally, Spencer argues that the
death sentence is not proportionate in his
case and cites a nunber of cases involving
donestic disputes where this Court found that
the death penalty was not warranted. See,
e€.g.] Santos v. State, 629 So0.2d 838 (Fla.
1994) (finding death sentence not warranted for
defendant who killed his daughter and her
mother after a long history of donestic
probl ens) . However, thi 2 Court hag never.

w "

approved a “domestic dispute” exception to
imposition of the death penalty,  See id.
(finding death sentence disproportionate
because four mtigating circunstances of
extrene enotional di st ur bance, subst anti al
inability to conform conduct to requirenents
of law, no prior history of crimnal conduct,
and abuse chi | dhood out wei ghed single
aggravating circunstance of prior violent
felonies based upon crines that occurred
during the nmurders). In some murders that
It f 3 £ 5 ]
determined that CCP was erroneously found
because the heated pasgions involved were
antithetical to “cold” deliberation, Santos
v. State, 591 so.2d 160, 162 (Fla.1991);
Douglas v. State, 575 8o0.2d 165, 167 (Fla.
1991). However, we have only reversed the
death penalty if the gtrikipg of the CCP

some weight by the trial court were defendant's cooperation wth
the police (unlike Jorgenson's denial of involvenent), dull normal

intelligence (unlike Jorgenson's 140 1IQ) and this Court's
conclusion that enotional disturbances inflicting the defendant had
substantial weight.
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(enphasi s supplied)
See also Walker v. State, _ So.2d __, 22 Florida Law Wekly S537
(Fla. 1997), fn 12:

“Walker’'s related assertions that the
trial court erroneously failed to consider in
mtigation that these nmurders arose out of
domestic dispute is wthout nerit. This Court
had never treated "domestic dispute" cases as
categorically different than other death cases
and the fact that a case is "donestic" in
nature is not, in and of itself, mtigating.
In any event, this case is distinguishable
from other donestic disputes in that, unlike
the typical domestic case, the evidence here
does not suggest that the nurders were the
result of a sudden, emotionally charged fit of
rage or anger."

Of course, it is not necessary to strike the CCP aggravator because
the prosecutor never urged its applicability and the trial court
never found it sub judice. Thus, all the cases cited by appellant
in this subsection -- Klokoc v. State, 589 so.2d 219 (Fla. 1991);
Douglag v, State, 575 So.2d 165 (Fla. 1991); Blakely v. State, 561

So.2d 560 (Fla. 1990); Amorosv. State 531 So.2d 1256 (Fl a.
1988);*® Garron v. State, 528 So.2d 353 (Fla. 1988); Irizaxxv v,

State, 496 So.2d 822 (Fla. 1986);* Wilgon v. SLate, 493 So.2d 1019
(Fla. 1986); \hite v State 616 So.2d 21 (Fla. 1993) -- invol ved

®ouite apart from proportionality analysis, the sentence of death
could not stand in Amoxog since with both found aggravators renoved
there remained no basis for inmposition of the death penalty.

Irizarry was also a jury override.
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challenged c¢cp findings in which this court agreed were
i nappropriate because of the enotional factors operative and wth
the CCP factor elimnated, the sentences were disproportionate.
All these cases are inapposite here as CCP is not a factor to be
renoved from the cal cul us.

Appel I ant al so conpares his case to that in Darcus Wright v.
State, 688 So.2d 298 (Fla. 1996), but there this Court observed:
‘The present record is devoid of evidence of
prior violent offenses or other aggravation
commtted by Wight unrelated to the ongoing

struggle between him and Allison,"
(Id. at 301)
Mtigation included the defendant's turning hinself in and
admtting the crime, a statutory mtigating factor of wunder the
influence of extreme mental or enotional disturbance and organic
brain damage and poor reasoning skills.

Next appellant argues that the single aggravator is offset by
significant nental mtigation, referring to the testinmony of Dr.
Dee, Dr. McClane and Argument Issue Ill. Appellee too relies on
|ssue IIl, supra, and the trial court's explanation of the
rejection of the testimony of psychologist Dr. Dee and psychiatri st
Dr. Thonmas MC ane (who did not examne M. Jorgenson). (R 530-
533) To summarize, the facts of the case do not support the view
that appellant was under the influence of extreme nmental or
enotional disturbance at the tine of the murder -- the use of

met hanphetam ne did not in any way cause appellant to kill Ruzga,
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only that he got caught because drug use caused him to make
m stakes resulting in his arrest (leaving shoe prints and cigarette
butt at scene). Moreover weeks earlier appellant expressed the
desirability of her death, started carrying a gun a few days prior
to the hom cide and spoke to Laurie twice on the night of the
murder arranging for the rendezvous where appellant shot the victim
three times; he disposed of the gun which was never recovered and
then attenpted to establish his alibi with Rocky Finley and Melissa
Maynard and he had the presence of mnd to call the police to
report his mssing car and girlfriend ‘to nake it | ook good".
Since the facts of the case contradicted the opinions of the
experts the trial court properly rejected the latter. See Walls V.
State, 641 So.2d 381 (Fla. 1994); Huornos v, State, 676 So.2d 972
(Fla. 1996).

Appel I ant can take no solace from gSpencer v. State 691 So.2d

1062 (Fla, 1997), in his proportionality argunent since this Court

approved the death penalty there. The Court found the'ultimte
sanction proportionate (even with a finding of two statutory mental
mtigators) because ‘Both defendant's [Spencer and Lenon] Kkilled
wonen with whom they had a relationship and both had a previous
conviction for a simlar violent offense". Id. at 1065.

Appel lant  contends that the non-statutory mtigator of
met hanphet am ne use, which the trial court found and gave m nimal

wei ght (R 534), should have been given nmore weight to render the
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sentence of death di sproportionate. This Court has repeatedly
acknow edged that the trial court is the arbiter to attach weight
to proffered mtigation. See cases cited, supra, pp. 75-76.

Appel | ant also claims that the sentence is disproportionate
because, although finding the influence of drugs at the time of the
killing, the trial court gave it mniml weight. Appel | ee
reiterates that the weight to be accorded any mitigatorisfor the
trial court to determine.2®

Lastly, appel | ant alludes to his prior argunent that
di sproportionate treatnent accorded Laurie Kilduff renders his
sentence disproportionate, Appellee relies on its prior argunent
in Issue VI and reiterates that Jorgenson planned the Kkilling,
lured the victimto the nmurder site, was the triggerman using a gun
he had and for proportionality purposes Kilduff’s participation was

m ni mal .

2Unlike Begaraba V. State, 656 go.2d 441 (Fla. 1995), Jorgenson
does not have vast mtigation including a deprived and unstable

chil dhood and no significant history of prior crimnal activity.
Caruso v. State RAR So.2d 389 (Fla. 1994), like so many cases
relied on by appellant, was a jury override and thus inapposite.
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CONCLUSION

Based on the foregoing argunents and authorities, the judgment
and sentence should be affirmed.
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