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STATEMENT OF THE CASE

The Florida Bar filed a complaint against the undersigned
(Index page 3) alleging that the 1 was guilty of acts contrary
to honesty and justice, that I had engaged In conduct involving
dishonesty, fraud, deceit or misrepresentation and that 1 had
engaged in conduct prejudicial to the administration of justice.
[1 shall refer to pleadings according to theilr page number on
the Index to Record prepared by the Referee. 1 shall refer to
exhibits as either Bar"s Exhibit __ or Respondent®s Exhibit
_ « I shall refer to the transcript before the Referee as
TI1. ___+  with the first blank designating the volume
of the transcript and the second blank designating the pages.)
The Bar contended that 1 was guilty of those acts by virtue
of my participation in fraudulently promoting a business venture
I was involved in. It was alleged in the initial complaint that
I had violated several acts of the Florida Insurance Code by
making knowing misrepresentations to the Florida public
concerning a program which involved insurance. The Bar relied
heavily upon the Findings of Fact and a Final Order entered
in an administrative hearing by the Department of Insurance
for the State of Florida (hereinafter "the pept."). 1 filed
an answer denying the allegations of wrongdoing (Index page
4) and an evidentiary hearing was held before a Referee. Written
closing arguments were submitted by the Bar and myself (Index

pages 17 and 18) and the Referee filed a Memorandum Report (Index
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page 19). 1 asked for a reconsideration or clarification on
certain points determined by the Referee (Index page 21) and
submitted addition written argument (Index page 22). The Bar
submitted a proposed report (Index page 23) and I took exception
to 1t and asked for leave to supplement my earlier submitted
written argument based upon the Bar®s proposal (Index page 24).
The Referee entered a final report (Index page 29) and I filed

a petition with this Court seeking review of the Referee"s

findings and conclusions of law.

STATEMENT OF FACTS

The undersigned and three other individuals, Robert King,
Ken King, (nho relation) and Leroy Preston, formed a corporation
called American Family Benefits Group, Inc. (hereinafter AFBG).
AFBG offered memberships i1n a start up program to people which
included non-qualifying mortgages and car leases, discounts
on long distance telephone service, discounts off of certain
catalogs, and an i1nsurance program. The program was set up
as a multi-level marketing program wherein a person could sell
a membership to someone and then receive a certain portion of
any proceeds derived by AFBG when the new member used any of
the program benefits. You could build a "‘downline™ and receive
payment for the efforts of those under you in much the same
way as amway pays It"s sales representatives. The sales rep

would only make money I1f the new member took advantage of any
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of the membership benefits offered by AFBG. The sales rep did
not get any part of the membership fee charged by AFBG. AFBG
was 1n "‘pre-launch' which i1s the multi-level marketing term
applied to a new multi-level marketing company which is still
lining up 1t"s products, marketing representatives, marketing
procedures and guidelines, etc. (T.l. 11 262, 277, 278, 292
293-294, 392-402).

The benefit which caught the most attention was AFBG's
proposed usage of a life insurance policy. The new member would
agree to allow AFBG to take out $350,000.00 of life insurance
on himself with the new member being the owner of the policy
and designating the beneficiary thereof. He would then allow
AFBG to assign $280,000.00 worth of death benefits to guarantee
the repayment of a loan taken out by AFBG. The balance of the
death benefits would have gone to his chosen beneficiaries.
This loan would have been $84,000.00. From this loan, AFBG would
have taken out an annuity which would have guaranteed payment
of the premiums on the iInsurance for the next twenty years when
the loan was due to be paid off. The balance of the loan would
then have paid compensation to the sales rep who signed up the
new member, any "upline' compensation to be paid, buy a CD for
the insured member and provide AFBG with money with which to
invest in mutual funds and other money market vehicles. The
income from the investments would have generated the revenue

needed to retire the loan at it"s due date. If the insured should

die before the due date, the insurance company would have paid




off the loan from the death benefits with any unused portion
going to the insured®s chosen beneficiaries. Once the loan was
paid off, the amount remaining in the annuity would have
generated enough income to make the premium payments on a reduced
amount of life iInsurance equal to the amount not needed to pay
off the loan. The insured at all times retained the sole right
to name the beneficiary. AFBG was never mentioned as a
beneficiary. All insurance applications were to be handled
strictly by licensed insurance agents and all commissions paid
by the insurance companies were to be paid to the agents in
accordance with any contract between the carrier and the agent.
AFBG was not to share In any Insurance commissions Or premiums
in any way. (T.I. III 392-402).

The Florida Department of Insurance filed a Cease and Desist
Order against AFBG contending that it"s operations were in
violation of Florida®s Insurance Code. A trial was held before
an administrative hearing officer and an order was entered
against AFBG and i1t"s principals finding that they had engaged
in making wilfull misrepresentations concerning insurance. The

attorney who handled the case for the Department filed the

complaint against the undersigned.




SUMMARY OF ARGUMENT

The Referee erroneously concluded that I had engaged in
acts contrary to honesty and justice because of a reckless
disregard for the truth relating to statements I made involving
AFBG. There is no clear and convincing evidence which would
support such a conclusion. The uncontradicted evidence shows
that 1 had conducted myself based upon statements made to me
by professionals in the fields of insurance and Investments.

The Referee also erred when he determined that I had
violated several sections of the Insurance Code. One section
of the code which 1 am accused of violating required a finding
of a rebate of a premium. 1 had asked for reconsideration of
that point in a motion to the Referee and the Report of the
Referee states that my motion was granted in part and the
language 1n the Memorandum Report which held that 1 had violated
the statute regarding giving rebates of premiums was not In
the final report signed by the Referee and thus it is clear
that the Referee agreed with my arguments concerning that point.

A finding that | had violated the section of Florida
Statutes prohibiting offering free Insurance was erroneous.

A Ffinding that I had violated other parts of the Insurance Code
was also error because those statutes all required the making
of knowing misrepresentations. The Referee had found an absence
of clear and convincing evidence that | had made any wilfull
misrepresentations precludes a finding that 1 had made any

knowing misrepresentations. Both wilfull and knowing




misrepresentations require the same intent.

The Referee also erred when he found me guilty of conduct
contrary to honesty and justice because of a reckless disregard
for the truth when the pleadings against me, as well as the
evidence and the argument of opposing counsel, all were geared
to a showing that I had made intention, knowing misrepresent-
ations to the Florida public. That was the issue argued and
that was the issue which the parties tried to prove or disprove.
Finding me guilty by virtue of acts which were not alleged,
which were not argued, and which 1 did not know to present
evidence contrary to deprives me of due process, was improper,

and should be reversed.
The Referee erred when he determined that, as a matter

of law, an act which shows a reckless disregard for the truth

is also an act contrary to honesty and justice. An act contrary
to honesty and justice requires some showing of intentional
wrongdoing on the part of the actor. There must be evidence

that the acting party intended to be dishonest or unjust before
those actions rise to the level of an ethics violation. The
Referee found a lack of clear and convincing evidence to support
a finding of a wilfull misrepresentation by me and that finding
precludes a determination that I had engaged In an act contrary

to honesty or justice. A reckless disregard for the truth does

not supply that element.




|. THE REFEREE'S CONCLUSI ON THAT THE RESPONDENT HAD ENGAGED
IN AN ACT CONTRARY TO HONESTY AND JUSTI CE BECAUSE OF A RECKLESS
DI SREGARD FOR THE TRUTH IS ERRONEQUS NOT SUPPORTED BY CLEAR

AND CONVI NCI NG EVI DENCE AND SHOULD BE REVERSED.

The Bar had contended that the | was guilty of acts contrary
to honesty and justice by virtue of nmy participation in
fraudulently promoting a business venture | was involved in.

It was alleged in the initial conplaint that the Respondent

had violated several acts of the Florida Insurance Code by naking
knowi ng msrepresentations to the Florida public concerning

a program which involved insurance. The Bar relied heavily upon
the Findings of Fact and a Final Oder entered in an admni-
strative hearing by the Departnment of Insurance for the State

of Florida (hereinafter "the Dept."). The Referee, after
reviewing the evidence presented to him and the transcript of
the admnistrative hearing, correctly concluded that there was
a lack of evidence supporting a finding, by clear and convincing
evidence, that the total package offered by AFBG depended on

the insurance portion of the package for financial viability.
Such a finding had been nade by the admnistrative hearing
officer and was used by himto help justify his conclusion that
AFBG and the Respondent had violated Florida's I|nsurance Code.
The adm nistrative hearing officer had concluded that AFBG and

it's principals (including the undersigned) had mnmade know ng




m srepresentations about insurance to the general public. The
Ref eree, however, correctly concluded that the evidence presented
at the admnistrative hearing and at the trial before him did
not show, by clear and convincing evidence, that the | had nade
any KNOW NG misrepresentation concerning the program A know ng
m srepresentation was a vital element of the charges brought
against AFBG and it's principals. The Referee did, however,
conclude that the evidence showed the | guilty of acts contrary
to honesty and justice by ny reckless disregard for the truth.
This conclusion is error and should be reversed by this Court.

| was a principal in AFBG which was a proposed nulti-I|evel
program offering nenbership benefits to those who chose to join
it's program The program offered a variety of benefits, but
the single nost exciting benefit, and the one which attracted
the nmost attention, was the proposed insurance benefit and it's
rel ated conpensation package. The Dept. had argued, and the
Bar adopted the argument, that the AFBG program was a fraud
because it centered around a loan which was to be secured by
a lien against the face anmount of an insurance policy. [ Since
the Bar adopted the argunents of the Dept. in contending that
| had engaged in unethical conduct, | shall refer to any
arguments made by the Dept. as having been made by the Bar unless
otherwi se specified.] The Bar contended that the only part of
an insurance policy that had any value to a l|lender was the cash

value of the policy and not the face anount of the policy and

thus the insurance program advanced by AFBG (and by extension




nyself) was not feasible and the offering of the program to
the public was a fraud upon the public.

What was the "truth" that | had "reckless disregard" of
so as to support the Referee's determnation of a violation?

It all boils down to paragraph 10Ccof the Report of the Referee.
The Referee found that there never was a bank ready and wlling
to fund the loans against the face anobunt of the policies in
question. Be also found that claimng that policies were
available was false and msleading and that no funding was
possi bl e because the policies had no cash val ue.

The finding that there never was an insurance conpany ready
and wlling to wite the policies in question and that |
recklessly disregarded this "truth" mandates that | ignore the
representations of two insurance people involved wth AFBG (Leroy
Preston, who was a principal of AFBG and an independent insurance
agent authorized to sell Massachusetts General [hereinafter
Mass. General] policies and CGene Lindsey who owns his own
i nsurance agency and who routinely sold Mass. GCeneral policies
in the course of his business.). BOIH of those individuals told
me that we could use Mass. General policies in our proposed
program They further told me that a highly influential
i ndividual, Tom Malone, had been fully briefed by them on our
proposal and he was highly enthusiastic about the program (M.
Mal one was, and probably still is, the owner of an insurance

agency which routinely sold nmore Mass. General I|ife insurance

policies than any other agency.) M. Mlone was reported to




have made a special trip out west to the company's hone office
to confer about the program with a Vice-President of Mass.
Ceneral. The existence of the conversation between M. Mlone
and this vice-president was confirned in witing in the form
of a letter to M. Mlone asking for nore information about
AFBG. (This letter is part of Bar's Exhibit 9.) Al three of
these insurance agents knew the full details of the AFBG proposal
(including the usage of the face amount of the policy, not the
cash value, as the security for the loan) and, according to
ny conversations with M. Preston and M. Lindsey, all three
of them together with the vice-president, were eager to start
using Mass. GCeneral policies as proposed by AFBG (T.I. III
419-421.). None of these individuals, all of whom nmade noney
off of the sale of Mss. Ceneral policies, ever gave me any
indication that there would be a problem using Mass Ceneral.
It was only after receiving a letter from an attorney for Mass.
CGeneral that AFBG found out that there was any kind of problem
(Bar's Exhibit 10). This occurred in Decenber, 1993. M. Preston
and M. Lindsey imediately started to look for another carrier.
The Referee, by his finding that | had "recklessly
di sregarded the truth", nmade a finding that | should have
di sbelieved these gentlenen, called them liars and should not
have repeated what they told me even though they were the
i nsurance professionals who made their living off of selling
life insurance and | was only an attorney who, according to

the findings set forth in paragraph 1 of the Findings of Fact,
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had briefly been a licensed insurance agent over a decade before
and who claimed no special expertise in insurance.

The Referee's finding that | had "reckless disregard" of
the fact that no |oans against the face amount of a policy
because of a lack of cash value nandates that | should have
ignored the opinions of M. Preston, M. Lindsey, and M. Ken
King, all of whom at some time or other, had paid their rent
by the sale of life insurance policies. (M. Preston and M
Li ndsey were, at that time, fully licensed insurance salesnen
while M. Ken King had been a licensed insurance agent in another
state but was not licensed in Florida). M. Ml one never voiced
any concern about using the face anount of a policy to secure
a loan and neither did the vice-president he had spoken wth.
Wth the exception of Ken King, ALL of those gentles derived
income from the sale of insurance policies. If they knew of
a problem with our concept of getting a |oan against the face
amount of the policy instead of the cash value, they never nmade
that known to me. Instead they all sought the furtherance of
the program so as to put noney in their pocket. Does it make
any sense to conclude that these individuals, who would have
made NO noney if the program was not possible, would have
invested their time, efforts, and even noney in advancing the
AFBG proposal if they believed that the |oan as proposed was
not feasible? If insurance professionals believed the program
would work and they told ne that they believed it would work

why should T disregard what they tell ne, assune that they do
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not know their profession and conclude that a |oan cannot be
obtai ned against the face amunt of a policy?

The Referee concluded that there never was a bank ready
and able to fund the proposed loans. Lining up the financing
was not ny responsibility. This was the responsibility of M.
Robert King (no relation to Ken King). Assisting him were
numerous individuals. | personally had spoken to M. Lois
Kji el dgaard and M. Frank oOrtiz. All of these individuals had
a history of dealing in financial matters and investnments, All
of them knew the full details of the program (Robert King was
also a principal of AFBG. Al of them believed that they could
obtain financing for the insurance |oans. Robert King was
instrumental in finding a bank to service our proposed nortgage
program (Respondents Exhibit 3) and M, Kjeldgaard |ined up
a joint venture agreenent concerning our proposed car |easing
program (Respondents Exhibit 2) Robert King worked on the
program w thout pay. M. Kjeldgaard had requested sonme noney
from us, but we had declined her request because we had no funds
to provide her. Despite this she still continued trying to find
financing for us. |If individuals who routinely dealt in the
world of finance and investnents told ne that they could find
financing for our insurance program (knowing full well that
the program called for a loan against the face amount of a policy
and not the cash value of the policy and knowing full well that
they would not get any noney unless they were successful) why

should | disbelieve then? Again they were the professionals,
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not I. They knew their business, not |I. Wwo | amto call them
ignorant of their profession?

The only evidence adduced at the hearing before the Referee
concerning the obtaining of a loan against the face anount of
a policy came from Toby Luke who had testified in the
adm ni strative hearing. A Ms. Zeigler also testified before
the admnistrative hearing officer but not before the Referee.
A copy of the transcript of the admnistrative hearing was
supplied to the Referee by the Respondent. This evidence does
not rise to the level of clear and convincing evidence as set
forth in ny Witten Cosing Argument. (Index to Record, page
18,) Ms. Luke testified that her know edge that a |ending
institution would only loan against the cash value of a policy
cane as a result of her 18+ years experience, and, to her
know edge, was limted to a handful of people who worked wth
her. There was absolutely no testinony that this specialized
information was ever nmade known to me or to the people in the
insurance field that | dealt with or that anybody other than
her co-workers knew of this information. She had not spoken
personally to any bank nor did she know of any one who had.

She did not cite to any books or treatise to support her opinion.
She did not cite to any state statute. M. Zeigler testified
that only the cash value of a policy would support a |oan, but
again she had not spoken to any lender to verify her belief;

a belief which she had gotten from a book whose name she could

not remenber and from an unnamed colleague. Again ny Witten
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Cosing Argunents sets forth the case |aw concerning expert
testinony and why Ms. Zeigler's testinony is not conpetent
evidence of anything, let alone clear and convincing evidence.
It is respectfully requested that reference be nade to that
witten argunment for the case |law concerning expert testinony.
By making a finding that | had recklessly disregarded the
truth about the financing of the proposed program the Referee
is saying that | should have ignored the input from four
insurance agents, three individuals who regularly dealt in
finance and investnents, and nmy own |legal research (which reveled
a prohibition against |NSURANCE COVPANI ES, not banks, etc.
| oani ng agai nst anything other than the cash value of a life
insurance policy. See F.S. §626.321.). My failure to ignore
seven other people and my own |egal research (not to mention
the thousands of others who believed the program could work;
many of whom were insurance agents thenselves) was a reckless
disregard of the truth. The Referee is saying that | should
have distrusted these people even though they gave ne no cause
to distrust them and even though there was no evidence presented
to the Referee, or the admnistrative hearing officer, which
woul d have shown that | should have distrusted them
If sonmeone were to ask three different attorneys for a
| egal opinion and get the same answer from each attorney, should
that person disregard what he has been told? Should he be guilty
of a "reckless disregard for the truth" should some other experts

in the field later tell him that the attorneys were wong? Here
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. | had multiple individuals in two different fields of endeavors
telling me that the proposed program would work. These people
had never lied to me before. They had never given ne any cause
to doubt their know edge of their respective professions. There
certainly was no evidence presented to the Referee or the
adm nistrative hearing officer that they had lied to nme or that
they were otherw se untrustworthy. Arguably they were wong.
But how does that show a "reckless disregard for the truth"

on my part? | did not have one person telling ne the program

was sound. | had several. | did not have soneone who had Iied
to and mslead nme before telling me this. | did not have
uneducated and inexperienced people telling me this. | had

professionals in the tw fields telling nme that this program
. woul d work. | had people who would make no noney off of a failed

program telling ne that the program would work and who invested

time, effort and noney, into making it work (w thout getting

paid to do so). If professionals in the fields believed the

program was sound and had no doubt that a loan could have been

obt ai ned against the face amount of a policy, then who am |

to disregard what they have told nme? Wiy is ny believing them

a "reckless disregard for the truth"?

The Referee's comments in his footnote 4, page 4 are

m staken. He stated that:

"It is inmpossible to prove an axiom but axions do
not require proof. Cearly if one could borrow noney on
. an unfunded insurance policy, everyone would."
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That sanme argunent could have been used against the concept
of a viatical contract 15 years ago to defeat the concept. "If
any termnally ill person could assign their policy proceeds
to a lender in exchange for a portion of the face anount of
the policy now, then every termnally ill person would." Fifteen
years ago there were no such things as viatical contracts. Now
they are comon place and regulated by the Insurance Conm ssion-
er. Wiile there are |ikenesses between AFBG's proposal and
viatical contracts, the evidence put forth about those contracts
goes nore to show the ever changing, vibrant nature of the
i nsurance industry which is constantly coming up with new ways
to use insurance policies to nmeet the needs of a changing
society. Qur proposal was new

The Referee's comrents that the uncertainty of the death
of the insured would preclude the success of the venture ignores
the evidence put forth about how AFBG planned to repay the |oans
W were going to invest part of the loans proceeds in various
mutual and market funds. Those funds were represented to us
as having a history of earning a certain return and three years
| ater those funds were still earning the sane rate of return
that we had used in our calculations in determning the
feasibility of the program (Respondent's Exhibits 5 and 6).
It was the earnings on AFBG's investnents that were primarily
responsi ble for the repaynent of the loans. The policies were
just neant as additional security to the lender. It also ignores

the fact that the uncertainty of death did not mean that the
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| ender would not get paid back. It only nmeant that there was
an uncertainty about whether or not the |ender would be paid
back in a tinely manner according to the terms of the |oan
agreenent. There was no doubt that the policy premuns would
be paid. The annuity saw to that. There was no doubt that the
insured would die. Sooner or later he would. The loan was only
$84,000 and the ampunt set aside to pay off the |oan was
$280,000. The lender would thus get up to $196,000 in interest
if AFBG defaulted on it's loan commtnent and the insured took
a long time to die.

The Referee's comments about the Dept.'s views that AFBG's
program could be a serious public safety issue is also wde
of the mark. Florida |law does not prohibit the assigning of
the proceeds of a life insurance policy by the named insured.
The owner of a policy needs an insurable interest in the insured
at the tine the policy is issued. once that criteria has been
met, then there are NO limts on the assigning of the proceeds
of the policy by the owner. (In our proposal the owner and the
insured were to be the sane individual.) If | have a life
insurance policy on nyself and | wish to assign it to Barnett
Bank or to anybody else to guarantee the paynment of a |oan taken
out by President Cinton or anybody else, that is ny sole
prerogative. No body can deny ne that right. No body can force
me to do so but if | wish to sign the papers nmaking the
assignment, | certainly can.

There was insufficient evidence, let alone clear and

convincing evidence, to support the Referee's findings that
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| had acted in a manner contrary to honesty and justice because
| had recklessly disregarded the truth. H's findings that |
had violated the Ethics Code by acting in a manner contrary

to honesty and justice by virtue of a reckless disregard for
the truth should be reversed and | should be found not guilty

of the alleged violation.

I'l. THE REFEREE ERRED VWHEN HE DETERM NED THAT THE RESPONDENT
WAS GUILTY OF VIOLATING SEVERAL SECTIONS OF CHAPTER 626, FLORI DA
STATUTES.

The Referee also found that | had violated several sections
of the Florida Insurance Code. This was error. A clear reading
of the Insurance Code, §§626.9521,626.9541(1)a,b, e, h, 1,
and n shows that in order to be guilty of a violation of
§§626.9521, 626,9541(1)a,b, e, and 1, you have to make a know ng
m srepresentation concerning insurance. The Referee found, in
section 111.2 of his report, that there was a |ack of clear
and convincing evidence that | had engaged in any conduct

involving a wilfull msrepresentation. If there is not clear

and convincing evidence to support a finding that | made a
wi | full m srepresentation, then there cannot be clear and
convincing evidence that | nade a know ng m srepresentation.

The finding that | had violated F.S. §626.9541(1)his also

in error. As pointed out in ny notion for reconsideration or
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clarification (Index page 21), that statute prohibits the paying,
etc. of any rebate of prem uns payable on a contract of

i nsurance. That statute states that returning any part of a
prem um paynent as an inducenent to the insurance contract is

an illegal rebate. It is quite clear from all of the materials
presented that the noney that was to be paid to anybody relating
to an insurance policy would come directly from the |oan obtained
by AFBG and not from any prem um paynents nade by anybody. In
addition, the insured and owner of the policy did not get back
any part of any premiums paid. Al premuns paid went straight
to the insurance carrier, not to AFBG or any of it's people.

This point was raised in ny notion for reconsideration because
the Menorandum Report (Index page 19) had found that AFBG's
conpensation plan constituted an illegal rebate. The Report

of Referee finally entered herein states that my notion was
granted in part and the argunent | had nade in ny notion was
incorporated into the final report. Since there was no other
finding of AFBG's paying an illegal rebate in the final report,
then there is no finding of fact which would support a conclusion
that | had violated F.S. §626.9541(1)h.

It is possible to find a violation of F.S. §626.9541(1)n
whi ch prohibits free insurance offered in connection with the
sell of real or personal property or services connected thereto.
A knowi ng msrepresentation is not an element of a violation
of that section. However, as submitted in ny Witten C osing

Argunent, such a violation is open to debate and, if | was wong,
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such error on ny part does not rise to the level of unethical
conduct on my part. Being nistaken on the applicability of a
statute does not equate to an ethics violation. In addition,
this mstake was not relied upon by the Referee who based his
determination of an ethical violation on a "reckless disregard
for the truth".

The Referee's finding that | had violated several of the
sections of Chapter 626 is not supported by the facts as found

by the Referee and should be stricken from the Referee's report.

[1l1. THE REFEREE ALSO ERRED IN FINDING ME GU LTY OF AN ACT
CONTRARY TO HONESTY AND JUSTICE BY A RECKLESS DI SREGARD OF THE
FACTS IN THAT THE COVPLAINT FILED AGAINST ME ALLEGED A WLFULL
AND KNOW NG M SREPRESENTATION AS THE BASIS FOR THE BAR S
CONCLUSI ON THAT | HAD ENGAGED |IN UNETH CAL BEHAVI OR

The Bar alleged that | had engaged in acts contrary to
honesty and justice because | had wilfully nade false statenents
in connection with AFBG's activities. (Index page 3). | answered

and denied any allegations of intentional msconduct. (Index
page 4). The trial was on the conplaint as filed with no
amendnents to it. The witten argunent of the Bar nade no nention
of a "reckless disregard for the truth". (Index page 17). The
Bar's proposed report made no nmention of a "reckless disregard

for the truth". (Index page 23.). At no time was | ever put
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on notice that | had to defend against a theory of "reckless
disregard for the truth". Opposing counsel pursued his case
and presented his evidence upon a basis of intentional wongdoing
on nmy part. The evidence presented by nyself was, of course,
geared to respond to the Bar's evidence of intentional wong-
doing. No case law was submtted to the Referee on the question
of "reckless disregard for the truth' and no argunents were
made setting forth such as a possible basis to support a finding
that | had engaged in acts contrary to honesty and justice.
All cases cited by the Bar to the Referee in support of the
Bar's position involved intentional msconduct on the part of
the respondents therein.

| was entitled to a fair and inpartial hearing on the issues
as framed by the conplaint against ne. That conplaint set forth
intentional msconduct, not a reckless disregard for the truth.
There were no "jury instructions" setting forth a "lesser
included offense"” of reckless disregard for the truth. There
was no evidence which would support an amendnent of the pleadings
to reflect an issue tried by consent of the parties. The Bar
said | had engaged in intentional misconduct. The Bar had to
prove by clear and convincing evidence that | had engaged in

the conduct conplained of. Florida Bar v. Marable, 645 8o0.2d

438 (Fla. 1994). To find nme guilty based upon a legal theory
that was not conplained of or advanced as a violation of the

Ethics Code is clearly unfair and should be reversed.
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V. THE REFEREE ERRED IN FINDING THAT | CAN BE GU LTY OF AN

ACT CONTRARY TO HONESTY AND JUSTICE BECAUSE OF A RECKLESS

DI SREGARD OF THE TRUTH. AN ACT CONTRARY TO HONESTY AND JUSTI CE
SHOULD REQUI RE AN | NTENTI ONAL ACT AND THE REFEREE HAS ALREADY
DETERM NED THAT THERE WAS A LACK OF EVIDENCE SHOWN NG ANY W LFULL
M SREPRESENTATI ONS ON MY PART.

An act contrary to honesty is a dishonest act. A dishonest
act requires an intent to act in a nmanner which violates a |aw.
If it does not violate a law, it is not dishonest. An act
contrary to justice is an unjust act. An unjust act requires
an intent to act in a manner which creates or causes an injustice
to occur.

There is no evidence which would support a finding that
| had acted in a manner intended to violate a law. As pointed
out above, the Referee has already determined that | nade no
wilfull (read intentional) msrepresentations.

There is no evidence which would support a finding that
| had acted in a manner intended to cause an injustice. As
poi nted out above, the Referee has already determned that |
made no wlfull (read intentional) m srepresentations.

My research revealed no cases, and the Bar's counsel never
cited any cases to the Referee, which would hold that soneone
can comit an act contrary to honesty and justice wthout having
the intent to act in a manner contrary to honesty and justice.

Every case cited by the Bar to the Referee had respondents who
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committed acts intended to deceive or injure. The Referee erred
as a matter of |law when he determned that | had conmtted an
act contrary to honesty and justice by ny reckless disregard
for the truth. That decision should be reversed and | should

be found not guilty of the violation.

CONCLUSI ON

There was insufficient evidence put forth which would
support a conclusion that I was reckless in believing what
multiple professionals in the insurance and investnment fields
had told me regarding the viability of AFBG's insurance program
At best, ny license to practice law makes me an expert in the
field of law. Law is the statutes and the case |aw construing
those statutes. NO ONE, El THER BEFORE THE REFEREE OR THE
ADM NI STRATI VE HEARING OFFICER, HAS CITED A SINGE STATUTE WH CH
MAKES | T |ILLEGAL FOR A BANK OR | NVESTMENT GROUP TO MAKE A LOAN
AGAI NST THE FACE AMOUNT OF A LIFE | NSURANCE POLICY. NO ONE HAS
C TED A SINGLE APPELLATE DECISION MAKING IT ILLEGAL FOR A BANK
OR | NVESTMENT GROUP TO MAKE A LOAN AGAINST THE FACE AMOUNT OF
A LIFE INSURANCE POLICY. My field of expertise, the law, did
not prohibit the proposed |oan. Licensed professionals in the
i nsurance industry told ne that a loan could be had against
the face amount of a policy. Professionals in the noney business
told me that they could get loans for AFBG secured by the face

amount of a policy. There was never any evidence to show that
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these individuals were untrustworthy or intentionally deceiving
nme (at least at the tinme | was making statenents about AFBG.
It could be argued that the evidence put forth in the admnistra-
tive hearing shows their wuntrustworthiness, but there is nothing
to show that 1 was aware of that at the time I nmade ny statenents
about AFBG \Were is the evidence that shows that | should not
have trusted people who | knew and respected? \Were is the
evidence that would show that these people put forth alot of
tine and effort knowing that their efforts could not possibly
succeed? It is not there. There is no clear and convincing
evidence that would support a finding that | was not justified
in believing ny friends and associ ates.

There is no evidence that | violated any aspect of the
i nsurance code except arguably F.S. §626.9541(1)n. There is
no evidence that | knowngly violated that section of the code
so as to make mnmy conduct an ethical violation as opposed to
a mstaken interpretation of the law to a set of facts.

It was not fair for the Referee to find me guilty upon
a legal theory that was not plead nor argued. | was not put
on notice that 1 would have to fight a "reckless disregard for
the truth" concept. Both attorneys went into the hearing
expecting to prove or disprove a charge of intentional
m sconduct. Intentional misconduct was alleged and intentional
m sconduct was what was tried. It was error to find nme guilty
of a rules violation based upon a legal theory neither plead,

tried or argued by counsel
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The Referee erred when he determned that an act can be
an act contrary to honesty and justice in the absence of some
proof that the respondent acted in an intentional, dishonest
or unjust manner. The rule charged requires intent to violate
it and a "reckless disregard for the truth" does not equate
to the intent needed to act in a manner contrary to honesty
and justice.

The Referee's findings of fact are not supported by clear
and convincing evidence and mnust be reversed. Wth incorrect
findings of fact, the Referee's conclusions of law are clearly
flanwed and nust be overturned. Even if his findings of fact
are correct and 1 had a reckless disregard for the truth, such
does not rise to the standard needed to justify a finding of
the conm ssion of an act contrary to honesty and justice as
said rule requires intentional msconduct on the part of the
offending party. The Referee's report nust be rejected and the

Respondent should be found not guilty of the violations alleged,

25




PRAYER FOR RELI EF

Wherefore the Respondent prays this Court to enter an order

reversing the Referee's findings of fact and conclusions of

law, determining that there is a lack of clear and convincing
evidence to support the Referee's finding that | had acted in
a manner showing a reckless disregard for the truth, ruling

that an act which is contrary to honesty and justice requires
a showing of intentional msconduct on the part of an attorney,
di scharging the conplaint against the Respondent and granting

such other relief as the Court deens fit and proper.

CERTI FI CATE OF SERVI CE

| hereby certify that the original and seven copies of
the above has been served on Sid Wite, Cerk of the Supreme
court, Supreme Court Building, 500 S. Duval St., Tallahassee,
FL 32399-1927 by Federal Express this 1st day of My, 1997 and
a copy on James W Keeter, Bar Counsel, 880 N. Orange Ave.,
Suite 200, Olando, FL 32801 and Staff Counsel, The Florida
Bar, 650 Apal achee Parkway, Tallahassee, FL 32399-2300 this
1stday of My, 1997.
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xecutive Dr.
Wnter Park, FL 32789
(407)599-9987
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