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PREFACE 

I n  t h i s  b r i e f ,  Appel lant ROBERT R .  GORDON s h a l l  be r e fe r red  

t o  as "Appel lant  I' o r  "Appel lant GORDON" . Appellee, STATE OF 

FLORIDA, s h a l l  be r e fe r red  t o  as "S ta te "  o r  "Appel lee".  

References t o  t he  Record s h a l l  be i d e n t i f i e d  by a pa ren the t i ca l  

conta in ing  t he  l e t t e r  I I R " ,  fo l lowed by the  page number upon which 

t he  c i t e d  ma te r i a l  appears. 

References t o  the  T r i a l  Transcr ip t  s h a l l  be i d e n t i f i e d  by a 

pa ren the t i ca l  conta in ing  the  l e t t e r  " T " ,  fo l lowed by the  page 

number upon which the  c i t e d  ma te r i a l  appears. 

References t o  the  S ta te ' s  Reply B r i e f  s h a l l  be i d e n t i f i e d  by 

a pa ren the t i ca l  conta in ing  the  words "S ta te ' s  B r i e f  ' I ,  fo l lowed by 

t he  page number upon which the  c i t e d  ma te r i a l  appears. 
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STATEMENT OF THE FACTS 

I n  t he  S ta te ’ s  Answer B r i e f ,  there  are severa l  references t o  

f a c t s  i n  t h i s  case t h a t  are inaccurate o r  misleading. Appel lant  

GORDON wishes t o  address these, so t h a t  t h i s  Court has a f u l l  and 

complete understanding of the  under ly ing f ac t s .  

For example, the  Sta te  claims t h a t  the  v i c t i m ’ s  watch was 

missing, along w i t h  severa l  hundred d o l l a r s  (S ta te ’ s  B r i e f ,  p. 1 ) .  

However, a t  t he  t i m e  of h i s  a r res t ,  Appel lant GORDON d i d  not  have 

t he  v i c t i m ’ s  watch (T:1590) and i t  was never found (T:1630). 

S i m i l a r l y ,  t he  money t h a t  the  v i c t i m  a l l eged ly  had on h i s  person 

was not  marked o r  i d e n t i f i e d  i n  such a way t h a t  i t  could be 

i d e n t i f i e d  l a t e r  as being i n  the  possession o f  Appel lant  GORDON 

( o r  co-defendant McDonald). $19,300.00 i n  cash (T:470) and 

var ious  c r e d i t  cards (T:658) were  l e f t  i n  the  v i c t i m ’ s  apartment. 

The Sta te  a lso  a l leged t h a t  there  was a pager used by both 

defendants (S ta te ’ s  b r i e f ,  p .3) .  However, t h i s  pager was i n  co- 

defendant McDonald’s name, and was used predominately by him, if 

not  exc l us i ve l y  (T :  1475) . 
The Sta te  a lso  says t h a t  both Appel lant GORDON and co-  

defendant McDonald met w i t h  Cisneros (boy f r iend o f  Denise 

Davidson) (S ta te ’s  b r i e f ,  p .3) .  However, the  S ta te ’ s  own witness 

t e s t i f i e d  t h a t  i t  was genera l ly  co-defendant McDonald t h a t  met 

w i t h  Cisneros, and t h a t  Appel lant GORDON was usua l l y  not  a p a r t  o f  

these meetings (T:1534,1539). 

The Sta te  claims t h a t  Co-defendant SHORE (S ta te ’ s  main 

wi tness)  had not  decided t o  enter  i n t o  a p lea  o r  not (S ta te ’ s  
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B r i e f ,  p .  6 ) .  However, the record i s  c l e a r  t h a t  she was sentenced 

t o  probat ion,  then deported back t o  England (T:2825)(R:32). 

The S t a t e  a lso  claims t h a t  the  cour t  below found t h a t  t h i s  

murder was committed dur ing  the  course o f  a fe lony  (S ta te ' s  B r i e f ,  

p ,  7 ) .  However, because there  was no spec ia l  v e r d i c t  form, and 

t he  Sta te  d i d  not  e l e c t  between e i t h e r  ( 1 )  f e lony  murder, o r  (2)  

pre-medi tated murder, the  record is s t i l l  ambiguous as t o  which of 

these t heo r i es  t he  j u r y  found Appel lant GORDON g u i l t y  (T:2237-8).  

SUMMARY OF THE ARGUMENT 

This  case i s  about a black man convic ted by an a l l - w h i t e  j u r y  

se lec ted from an a l l - w h i t e  venire,  who was sentenced t o  death even 

though ne i t he r  testimony nor s c i e n t i f i c  evidence placed him a t  t he  

scene o f  t he  murder. 

I n  Argument I, Appel lant GORDON asser ts  t h a t  h i s  r i g h t  t o  a 

j u r y  se lec ted from a " f a i r  c ross-sec t ion"  o f  the  community was 

v i o l a t e d .  While the  t r i a l  cour t  commented, "I wish we d i d  have 

b lacks on the  panel, bu t  t h a t ' s  the  best we can do",  t he  t r i a l  

cou r t  made no e f f o r t  t o  abide by the  defense request f o r  b lacks i n  

t he  ven i re .  While the  State argues t h a t  there  is no l e g a l  bas is  

f o r  such a request, f ede ra l  s ta tu tes  and case law, as w e l l  as 

cases decided by t h i s  Court, ho ld otherwise. Appel lant  GORDON 

wants t o  have an ev iden t ia ry  hearing below t o  show systematic 

exc lus ion  o f  b lacks i n  the  ven i re  se lec t ion .  

I n  Argument 11, Appel lant GORDON asser ts  t h a t  h i s  conv ic t i on  

was not  supported by subs tan t ia l ,  competent evidence t o  show he 

was invo lved  i n  a murder (as opposed t o  merely p lanning a bu rg la ry  
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was invo lved  i n  a murder (as opposed t o  merely p lanning a bu rg la ry  

o r  robbery a t  most). There was no evidence p lac ing  him i n  t he  

v i c t i m ’ s  apartment, and the  Sta te ’s  own s c i e n t i f i c  evidence ( e .g .  

blood samples, h a i r  and carpet samples, water s ta ins ,  f o o t p r i n t s ,  

e tc . )  showed he was ne i t he r  ( 1 )  a t  the  murder scene, nor (2) 

i nvo lved  i n  the  v i o l e n t  s t rugg le  w i t h  the  v i c t i m  the  evidence 

shows took p lace.  

I n  Argument 111, the  issue o f  a separate pena l ty  phase j u r y  

is proper l y  before t h i s  Court because i t  was r a i sed  but  denied 

below. Because o f  t he  circumstances below (e.g. no spec ia l  

v e r d i c t  form, and the  Sta te  f a i l i n g  t o  e l e c t  between two a l t e r n a t e  

t heo r i es ) ,  a separate pena l ty  phase j u r y  was needed t o  g i ve  

Appel lant  GORDON and his co-defendant a f a i r  pena l ty  phase 

hearing. 

I n  Argument IV, t he  t r i a l  judge d i d  not conduct a pena l ty  

phase hear ing i n  a manner t h a t  the  j u r y  could consider t he  l i f e  

sentence o f  a co-defendant, and the  probat ionary sentence o f  

another co-defendant, when Appel lant GORDON’S j u r y  voted 9-3 f o r  

death. Th is  a d d i t i o n a l  in format ion  could have swayed another 3 

j u r o r s  below, and now mandates a new pena l ty  phase hear ing with 

sa id  in fo rmat ion  being presented. 

I n  Argument V,  t he  t r i a l  cour t  d i d  not have the  s u f f i c i e n t  

ev i den t i a r y  bas is  t o  apply heinous, a t roc ious  o r  c rue l ,  and cold, 

ca lcu la ted  and pre-meditated aggravating f a c t o r s  here. The 

evidence showed t h a t  ( 1 )  Appel lant GORDON was not  invo lved i n  a 

murder, and (2 )  t he  v i c t i m  was l i k e l y  unconscious a t  an e a r l y  
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stage, and d ied  from drowning (as opposed t o  head trauma). 

ARGUMENT 

I. THE TRIAL COURT ERRED BY DENYING APPELLANT GORDON’S 
MOTION TO STRIKE JURY VENIRE 

The Sta te  contends t h a t  Appel lant GORDON acknowledges t h a t  he 

is not  a l l e g i n g  systematic exc lus ion o f  blacks from P i n e l l a s  

County j u r i e s ,  o r  t h a t  d i sc r im ina to ry  i n t e n t  is t o  blame, f o r  t he  

l a c k  o f  Afr ican-Americans i n  h i s  ven i re  (State’s b r i e f ,  p .  1 1 ) .  

This  is not  accurate. 

When t h i s  Court l o o k s  a t  Appel lant GORDON’S Renewed Motion t o  

Supplement Record, O r  I n  The A l te rna t i ve ,  Motion To Take J u d i c i a l  

Not ice ( f i l e d  contemporaneously w i t h  t h i s  Reply B r i e f ) ,  i t ’ s  

obvious t h a t  Appel lant  GORDON wants a f u l l - b l o w n  ev i den t i a r y  

hear ing so t h a t  he can prove systematic d i sc r im ina t ion .  However, 

even beyond t h a t ,  he wants t h i s  Court t o  look a t  t he  

d i sc r im ina to r y  e f f e c t  t h a t  the  j u r y  se l ec t i on  system i n  P i n e l l a s  

County has, whether i t  is i n t e n t i o n a l l v  d i sc r im ina to ry  o r  no t .  

Therefore, he i s  i n  e f f e c t  arguing both o f  these theor ies .  

The Sta te  a l so  complains t h a t  Appel lant GORDON on ly  c i t e s  Law 

Review a r t i c l e s  f o r  the  p ropos i t i on  t h a t  government o f f i c i a l s  have 

t he  a f f i rma t i ve  duty t o  secure equal representat ion o f  a l l  groups. 

Th is  is also f a l l a c i o u s .  Appel lant GORDON p rev ious ly  and still 

asser ts  t h a t  t he  f e d e r a l  Jury  Se lec t ion  and Service Act (28 U.S.C. 

99 1861- 1869 (1982) i s  a mandate o f  f ede ra l  law, t h a t  the  j u r y  

represent a f a i r  c ross-sec t ion  of the  community. I n  u.S v. 
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Rodriquez, 776 F2d 1509, 1511 (11th C i r .  1985) the  cour t  v e r i f i e d  

t h a t  a defendant has a r i g h t  t o  a representa t ive  ven i re .  The 

Rodriauez cour t  he ld  t h a t  t o  determine a " f a i r  c ross-sec t ion"  i n  

t he  ven i re ,  one must compare the  percentage o f  the  group ( e .g .  

blacks)  on the  q u a l i f i e d  j u r y  wheel, and t he  percentage o f  t he  

group among the  popu la t ion  e l i g i b l e  f o r  j u r y  serv ice.  Rodriauez, 

suDra, a t  1511" Appel lant GORDON wants t o  have a hearing 

e s t a b l i s h  t h i s .  

It i s  f i r m l y  establ ished t h a t  the  6 t h  Amendment guarantees a 

defendant t he  r i g h t  t o  a j u r y  se lected from a ven i re  represent ing 

a f a i r  c ross-sec t ion  of the  community. Duren v. Missour i  439 U . S .  

357, 358-9 (1979). I n  Rose v .  M i t c h e l l  443 U . S .  545 (1979), t he  

Court he ld  t h a t  r a c i a l  d i sc r im ina t ion  i n  se l ec t i on  o f  a grand i u r v  

i s  a v a l i d  ground f o r  s e t t i n g  aside a c r i m i n a l  conv ic t i on  even 

where defendant has been found g u i l t y  by a proper ly  cons t i t u t ed  

p e t i t  j ury  (emphasis suppl ied) .  A f o r t i o r i ,  d i s c r im ina t i on  i n  

se l ec t i on  o f  a ven i re  is a lso  s u f f i c i e n t  f o r  s e t t i n g  aside a 

conv ic t i on .  

Th is  Court a lso  s ta ted  i n  Johnson v. S ta te  660 So. 2nd 648, 

661 (F la .  1995) c e r t .  den. 116 S .  C t .  1550 (1996), i t s  concern 

about Blacks on t he  veni re,  and not j u s t  Blacks on t he  p e t i t  j u r y .  

A s i m i l a r  r e s u l t  should l i e  here. 

11. THE TRIAL COURT ERRED I N  DENYING APPELLANT 
GORDON'S MOTION FOR JUDGMENT OF ACQUITTAL 
AT THE CLOSE OF EVIDENCE 

Here again, t he  State makes loose references t o  the  f a c t s  t h a t  
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, . - I  

g i ve  a skewed view of t he  evidence. For example, the  Sta te  says 

t h a t  Appel lant  GORDON and co-defendant McDonald went t o  the  

v i c t i m ’ s  aDartment (S ta te ’s  b r i e f ,  p. 17) .  However, t he  evidence 

was t h a t  they went t o  the  v i c t i m ’ s  apartment b u i l d i n q .  

(T:1644,1653) No one ever saw them enter  i n t o  t he  b u i l d i n q  

i t s e l f ,  o r  s p e c i f i c a l l y  i n t o  the  v i c t i m ’ s  aDartment. The Sta te  

a l so  says t h a t  t he  two were  i n  the  apartment o f  the  v i c t i m  f o r  1 /2  

hour (S ta te ’ s  b r i e f ,  p. 17).  However, i t  is more accurate t o  say 

t h a t  Susan Shore, the  S ta te ’ s  main witness, said they were pone 

--- from the  car  near sa id  apartment b u i l d i n g  where they l e f t  her f o r  

about 1 / 2  hour (T:1569,1571,1643). 

The Sta te  concedes t h a t  s c i e n t i f i c  evidence a t  best t i e d  on ly  

Defendant McDonald (but  not Appel lant GORDON) t o  t he  apartment and 

t he  v i c t i m  (Sta te ’s  b r i e f ,  p. 17).  Co-Defendant McDonald returned 

t o  the  ca r  5 - 10 minutes l a t e r  than Appel lant GORDON (T:1571), 

and t he re fo re  could have done the  c r i t i c a l  ac ts  by h imsel f  w i thout  

t he  knowledge o r  a i d  o f  Appel lant GORDON. 

The Sta te  a lso  a l leges t h a t  phone records show extensive 

contact  between Appel lant  GORDON, co-Defendant McDonald, Denise 

Davidson and Cisneros before and a f t e r  the murder (S ta te ’s  b r i e f ,  

p. 17) .  The evidence shows t h a t  Appel lant GORDON’S telephone 

numbers were  not  used. 

F i n a l l y ,  t he  State again mistakenly asser ts  t h a t  Appel lant  

GORDON was placed in the apartment by Shore’s testimony (S ta te ’ s  

b r i e f ,  p. 18) .  He was on ly  placed a t  the  apartment bu i l d i nq ,  

a f t e r  which he walked out  o f  Shore’s s i g h t .  While t he  Sta te  

6 



, . #  t 

a l leges  t h a t  these ac ts  show t h a t  Appel lant GORDON was invo lved i n  

a murder, even h i s  a l leged statement t h a t  "The doctor  d i d n ' t  want 

t o  g i ve  up t he  piece o f  paper' ', i s  e n t i r e l y  cons is ten t  w i t h  a 

bu ra la rv  o r  robberv, as opposed t o  a murder. 

111. THE TRIAL COURT ERRED IN DENYING APPELLANT 
GORDON'S REQUEST FOR A SEPARATE PENALTY 

SEPARATE PENALTY PHASE JURY 
PHASE JURY FROM HIS CO-DEFENDANT, AND A NEW 

The Sta te  mistakenly contends i n  i t s  B r i e f  t h a t  t he  issue o f  

whether Appel lant  GORDON and h i s  co-defendant McDonald should 

rece ive  separate pena l ty  phase j u r i e s  was not preserved below. 

Th is  issue was ra i sed  below (T:2755,R:2461-2). The t r i a l  cou r t  

denied t h i s  request (T:2758). 

The idea  o f  separate pena l ty  phase j u r i e s  was c r i t i c a l  i n  t h i s  

case because the State  never e lec ted which theory t o  pursue ( e . g .  

f e l ony  murder o r  pre-meditated murder), and there  was not  a 

spec ia l  j u r y  v e r d i c t  form t h a t  del ineated the  theory on which 

Appel lant  GORDON was found g u i l t y .  The t r i a l  cou r t  below even 

admit ted t h a t  i t  d i d  not  know on which theory the  j u r y  based i t s  

dec is ion  (T:2237-8,2244). 

Th is  placed Appel lant GORDON and h i s  co-defendant i n  an 

awkward p o s i t i o n  s i t t i n g  next t o  each o ther  a t  the  pena l ty  phase. 

Should they accuse each o ther  o f  wrongdoing, each t r y i n g  t o  lessen 

h i s  respect ive  r o l e ,  ye t  increas ing the  r o l e  o f  the  other? 

Th is  of fends the  not ions o f  due process, and a f a i r  and 

i n d i v i d u a l i z e d  pena l ty  phase hearing f o r  each. 
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The Sta te  places undue re l i ance  on Melton v.  S ta te  638 So. 2d 

927 (1994) t o  support i t s  theory t h a t  no separate pena l ty  phase 

j u r y  was warranted here. I n  Melton, the  j u r y  was t o l d  a t  t he  

pena l ty  phase o f  Melton’s p r i o r  murder conv ic t ion .  Melton wanted 

a separate j u r y  t o  be able t o  conduct v o i r  d i r e  on the  e f f e c t  on 

said j u r y  o f  h i s  p r i o r  murder conv ic t ion .  These are not  t he  same 

type o f  f a c t s  before the  Court i n  the  case sub iud ice .  

S i m i l a r l y ,  t he  S ta te ’ s  re l i ance  on R i l e v  v. S ta te  366 S o .  2d 

19,21 (1978) is misplaced. I n  R i l e v ,  t h i s  Court made t he  narrow 

r u l i n g  t h a t  a defendant i n  a c a p i t a l  case i s  not  e n t i t l e d  t o  have 

on t he  j u r y  which determines g u i l t  o r  innocence, persons who are 

una l te rab ly  opposed t o  the  death penal ty .  The issue i n  Gordon i s  

v a s t l y  d i f f e r e n t .  

IV. THE TRIAL COURT ERRED IN SENTENCING APPELLANT 
GORDON TO DEATH AND NOT FOLLOWING THE DOCTRINE 
OF PROPORTIONALITY 

The Sta te  argues t h a t  it i s  s u f f i c i e n t  t h a t  t he  t r i a l  cou r t  

below knew o f  t he  l i f e  sentences o f  co-defendant Davidson and 

o thers  (e.g. Shore’s probat ion) ,  when passing on i t s  sentence f o r  

Appel lant  GORDON (Sta te ’s  b r i e f ,  p.23) .  Appel lant GORDON asser ts  

t h a t  t h i s  is not s u f f i c i e n t .  

I n  h i s  case, w i thout  even knowing about the  l i f e  sentence o f  

t he  co-defendant, Appel lant  GORDON’S j u r y  voted 9-3 f o r  death. As 

t h i s  Court knows, another 3 j u r o r s  vo t ing  f o r  l i f e  would have been 

a recommendation o f  a l i f e  sentence t o  the  t r i a l  cou r t ,  which must 

g i ve  great  deference t o  such a f i n d i n g .  Is t he  f a c t  t h a t  a co- 
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defendant(s) received a l i f e  sentence p o t e n t i a l l y  worth another 3 

votes by j u r o r s  f o r  l i f e ?  Appel lant GORDON says I1yesl1. Because 

t he  t r i a l  cou r t  d i d  not conduct the  proceeding below so t h a t  t he  

sentencing phase j u r y  knew about the  l i f e  sentence o f  a co- 

defendant(s),  t h i s  case should be remanded so t h a t  a new 

sentencing phase j u r y  would be made aware o f  t h i s  f a c t  before 

cas t ing  i t s  vote.  

The Sta te  mistakenly r e l i e s  on Gamble v. S ta te  659 S0.2d 242 

(1995) t o  show the  cour t  below was j u s t i f i e d  i n  not  having t he  

pena l ty  phase j u r y  know about the  l i f e  sentence o f  co-defendant 

Davidson. However, i n  Gamble, the  co-defendant p l e d  a u i l t v ,  and 

was not  convic ted o f  the  same f a c t s  a t  a t r i a l  as the  complaining 

defendant, l i k e  GORDON was. This  makes a subs tan t i a l  d i f f e rence .  

V. THE TRIAL COURT ERRED BY FINDING THAT APPELLANT 
GORDON ACTED IN A COLD, CALCULATED AND 
PREMEDITATED MANNER, AND THAT THIS MURDER 
WAS HEINOUS, ATROCIOUS AND CRUEL 

The Sta te  contends t h a t  i t  was the  i n t e n t i o n  o f  Appel lant  

GORDON and h i s  co-defendant t o  i n f l i c t  t o r t u r e  and pa in  upon t h e  

v i c t i m  (S ta te ’ s  b r i e f ,  p .  33). The evidence t o  sus ta in  such a 

f i n d i n g  i s  s imply not present.  

The evidence i n  t h i s  record is j u s t  as cons is tent  w i t h  a 

robbery and the  v i c t i m  being l e f t  a l i v e ,  w i t h  the  drowning 

occur r ing  a f t e r  t he  pe rpe t ra to r (s )  l e f t .  

Fur ther ,  Appel lant  GORDON was not shown t o  be d i r e c t l y  

i nvo lved  by e i t h e r  testimony o r  s c i e n t i f i c  evidence i n  anv o f  t he  
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c r i t i c a l  acts  t h a t  l e d  t o  the  ac tua l  robbery o f  t he  v i c t i m ,  l e t  

alone h i s  death. Because the  evidence i s  cons is ten t  w i t h  the  

defense theory  t h a t  Appel lant GORDON was not invo lved i n  a murder, 

Appel lant  GORDON should be g iven a new t r i a l  and released 

immediately on bond pending sa id  t r i a l .  

That t h i s  Court has reversed the  death pena l ty  f o r  many o ther  

defendants who have been d i r e c t l v  l i n k e d  t o  committ ing heinous 

acts,  me r i t s  ser ious  considerat ion here. 

CONCLUSION 

For t he  reasons ou t l i ned  above, Appel lant GORDON s ta tes  t h a t  

t h i s  Court should reverse the  t r i a l  cou r t ’ s  dec is ion  and e i t h e r  a) 

en ter  an Order o f  Acqu i t t a l ;  b) grant  a new t r i a l ;  c )  vacate t he  

death sentence and remand w i t h  i n s t r u c t i o n s  t o  impose a l i f e  

sentence, o r  d) grant  a new penal ty  phase hearing. 

Respect fu l l y  submitted, 

MICHAEL HURSEY, P.A. 
Counsel f o r  Appel lant  GORDON 
One River  Plaza, Su i te  701 
305 South Andrews Avenue 
For t  Lauderdale, FL 33301 
Telephone: (954) 779-1880 
Facsimi le:  (954) 779-7980 

n 

By: 

F l o r i d a  Bar No. 4 5 7 6 a  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a copy o f  the  foregoing was provided by 

10 



U . S .  Mail to Candace Sabella, Esq. ,  Department o f  Legal Af fa i r s ,  

2002 North L o i s  Avenue, Su i te  700, Tampa, F l o r i d a  33607 and Robert 

Gordon, Union Cor rec t iona l  I n s t i t u t i o n ,  Rai ford,  F l o r i d a  t h i s  28th 

day o f  A p r i l ,  1997. 
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