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SYMBOLS AND DESIGNATIONS OF THE PARTIES 

Appellee, Florida Public Service Commission is referred to as 

the Commission. Appellant, Florida Interexchange Carriers 

Association is referred to as FIXCA. Appellant MCI 

Telecommunications Corporation is referred to as M C I .  BellSouth 

Telecommunications, Inc. d/b/a Southern Bell Telephone and 

Telegraph Company is referred to as Southern Bell. Citations to 

the hearing transcript are designated Tr. , and hearing exhibits 

are referred to as Exh. . Citations to the Commission agenda 

conference on July 31, 1995 are designated A.C.- , The Appendix 

to the Brief is designated App. 

Acronyms 

ALEC Alternative Local Exchange Companies 

AAV Alternative Access Vendors 

ECS Extended Call Service 

Int e rLATA Long haul long-distance 

IntraLATA Short haul long-distance 

IXC Interexchange carrier 

LATA Local access and transport area 

LEC Local Exchange Company 

iv 
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The Commission rejects appellants MCI and FIXCA's Statement of 

the Case and Facts because, while lengthy, they fail to include the 

basic facts on which the Commission Order, PSC-95-1391-FOF-TL 

(Order), App. A ,  is based. In addition, they are argumentative in 

that they focus on presenting the case that was argued below to 

this Court again, instead of the facts necessary to apply the 

standard of appellate review. Further, they contain legal 

conclusions,' 

Standard of Review: Whether the Commission's Order is supported by 

competent, substantial evidence and complies with the essential 

requirements of law. 

STATEMENT OF THE CASE AND FACTS 

Order No. PSC-94-0172-FOF-TL (Stipulation Order) , App. B, 

contains the initial background facts relevant to this case. A s  

therein noted, Docket No. 920260-TL, concerning Southern Bell's 

rates (revenue requirements and Rate Stabilization Plan), had a 

Januarv 24, 1994 hearing date scheduled to resolve over a five-week 

period those rate issues and others in related dockets that had 

been consolidated. Stipulation Order, p .  1-4. 

However, the January 24, 1994 hearing was first continued and 

then cancelled, while a proposed Stipulation and Implementation 

Agreement were filed, considered, and, on January 18, 1994, 

approved by the Commission, six days prior to the scheduled hearing 

date. 

1 See, e . g . ,  Initial Brief of Florida Interexchange Carriers 
Association (FIXCA), p .  4, para. 1. 
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By its terms, the Stipulation Order, p. 32, 38-39, required 

Southern Bell, inter alia, to refund $25 million dollars in rates 

on October 1, 1995, with the refund method to be determined in a 

future hearing. Also by the terms of the Stipulation Order, p, 9, 

Docket No. 920260-TL remained open. The hearing subsequently held 

July 31, 1995, at which various proposals to effectuate the $25 

million dollar rate refund were considered and Southern Bell's 

proposed Extended Call Service (ECS) on 288 South Florida routes 

was approved, was conducted within Docket No. 920260-TL. 

At the hearing, conflicting testimony was presented by the 

parties as to whether the ECS plan would re-monopolize the affected 

routes and whether the plan met the I1imputationl1 requirement of 

Section 364.051 (6) ( c )  , Florida Statutes (1995)) applicable to "non- 

basic" service. In addition, a threshold legal issue was 

presented to the Commission as to which these supposedly central 

i s sues of bas i c /non - bas i c I I  and impu t a t ion we re me re 1 y 

subordinate: 

Commissioner Deason: Let me ask the question: 
Has it already been resolved during the 
prehearing process as to whether the new law 
[revised Chapter 3641 is applicable at all to 
the Commission or whether the Commission is 
constrained at a l l  by the new law since this 
is a docket sendinq before the new law took 
effect [in 19951 ? 

(PSC Counsel) Mr. Elias: I don't think the 
question has been resolved. 

Though the Commission heard testimony that the ECS plan 
would re-monopolize these routes because the imputation requirement 
of Section 3 6 4 . 0 5 1 ( 6 )  (c) would not be met, testimony to the 
contrary on both points was also presented. Tr. 59-63; 364-368. 
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Chairman Clark: I think it is correct that it 
was not specifically identified in that one. 

Cornmissioner Deason: Well, then the next 
question is, should that be a legal issue as 
to whether the Commission is even constrained 
by the new law, or whether, since this was a 
docket oDened prior to t h e  new law, whether we 
process it under the old law? Le.s.1 

M r .  Elias: I think that's a fair issue. 

Tr. 437. See also, Tr. 338-340. 

While appellants stressed the benefits of competition as the 

llpolicyll component consistent with their position on the legal and 

factual issues, there were also policy concerns raised by the 

Commission panel during the hearing as to FIXCA's claim that ECS 

was non-basic service subject to the imputation requirement. 

Commissioner Johnson: [If ECS is non-basic 
service], [Southern Bell] would have the 
ability * .  . to raise those rates [which had 
been lowered pursuant to the settlement], and 
then how will they actually have those [ $ 2 5  
million of] rate reductions that we required 
of them [in the Stipulation Order issued 
February 11, 19941 ?3  

A . C .  21-22. 

Similarly, as further noted at the hearing by Commissioner 

Deason : 

Pursuant to Section 364.051(6) (a), rates on non-basic 
service may be raised 20% within a twelve month period. Moreover, 
the $48 million projected ECS revenue reduction, noted at p .  5 of 
MCI's Initial brief, is subject to a 50% llstimulationll factor. Tr. 
123. In other words, the lowered rates would be expected to 
stimulate increased calling on these routes, thus mitigating 508; of 
the revenue reduction. Therefore, MCI's claim, Initial Brief, p .  
5, that this amount is well in excess of the $25 million [rate 
reduction] is incorrect and misleading. The $48  million reduction 
does not have llroomll for adding imputed amounts to the rate charged 
while still achieving the $25 million rate reduction required by 
the Stipulation Order. 

3 
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And there are going to be hundreds of 
thousands of customers out there who are 
wanting to know what happened to this plan 
that is going to give us some toll relief? We 
say, "Well, there's a new law and there's 
going to be competition1I. And they say, 
"That's all well and good, but why am I having 
to pay f o r  the next six months or a year? I 
want some relief now1!. That's what we are 
going to hear. 

Tr. 3 4 0 .  

I would have some doubt as to whether the 
legislature envisioned putting handcuffs on 
this Commission and preventing us from looking 
at EAS routes which were - -  part of this 
docket [which] was opened lonq before this law 
came into effect - -  as to whether [FIXCA' s 
analysis] is the appropriate way to dispose of 
overearninqs in the public interest. Le.s.1 

Tr. 338. 

The Commission held that ECS is a basic service, that Southern 

Bell's proposal should be evaluated under the p r i o r  

telecommunications law, and that ECS need not pass an imputation 

test. 

4 
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SUMMARY OF ARGUMENT 

Appellants have not met their burden to demonstrate the 

Commission’s presumedly valid Order to be erroneous. City of 

Tallahassee v. Mann. 

Pursuant to savings clause Section 364  - 3 8 5  ( 2 )  , the proceedings 

in Docket No, 920260-TL, in which Southern Bell’s ECS plan was 

approved, are governed by prior law because those proceedings were 

pending prior to July 1, 1995. A hearing scheduled for January 24, 

1 9 9 4  in that docket was only cancelled because the Commission 

approved a stipulation on January 18, 1994. The proceedings had 

progressed to the stage of hearings at that time. The hearing on 

July 31, 1995 in which the ECS plan was approved was not a new 

proceeding, but part of the already pending, docketed proceedings 

in Docket No. 920260-TL. 

Pursuant to savings clause Section 3 6 4 . 3 8 5  (3) , the Stipulation 

Order remained in effect. Though the comprehensive regulatory 

framework of the Stipulation Order was inconsistent with the 

Commission‘s regulatory mission under revised Chapter 364,  Section 

364.385(3) provided the authority f o r  the Commission to implement 

the $25 million rate refund to Southern Bell’s customers as 

required by the Stipulation. 

Since, under prior law, other similar ECS plans were 

considered basic service, the Commission was correct in determining 

the ECS plan at issue in this case to be basic service. 

The Commission’s construction of statutes it administers is 

entitled to great weight. P.W. Ventures v. Nichols. 

5 
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Appellants’ assumption that the Court will reweigh contested 

evidence presented at the hearing as to the issues of re- 

monopolization and imputed amounts claimed to be required in rates 

was improper. The Commission had competent, substantial evidence 

that re-monopolization would not occur. City Gas Company of 

Florida v. Florida Public Service Commission. 

Though there was no need f o r  a finding on the contested issue 

of imputation amounts because basic service rates require no 

imputed charges to be added, it is improper for appellants to 

assume that the Court will adopt appellants’ view of that contested 

issue absent any Commission finding. City Gas, supra. For the 

Court to do so would usurp the Commission‘s rate setting 

prerogatives. Florida Retail Federation v. Mayo; International 

Minerals and Chemical Corn. v. Mavo. 

Appellants’ analysis of how competition should be fostered is 

inappropriate where stipulated refunds to Southern Bell’s customers 

would be delayed and disrupted. The statute appropriately fosters 

competition and is the proper means to that end. Sections 364.161; 

364.162. 

The goal of fostering competition does not require that 

applicable regulatory law be ignored or ousted. Florida Cable 

Television Ass’n. v. Deason. 

Appellants’ requested remedies would cause the Court to usurp 

the Commission‘s rate setting prerogatives, contrary to Florida 

Retail Federation, suI;)ra, and International Minerals and Chemical 

Cors. I susra. 
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Both appellants waived any available remedy. MCI’s request 

for  reduced switched access charges is precluded by the Stipulation 

Order. FIXCA’s request for interconnection terms and resale is 

inconsistent with statutory procedures governing those matters. 

Sections 364.161; 364.162. 

7 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

ARGUMENT 

I. APPELLANTS HAVE NOT MET THEIR BURDEN TO DEMONSTRATE THE 
COMMISSION'S PRESUMPTIVELY VALID ORDER TO BE ERRONEOUS. 

In Citv of Tallahassee v. Mann, 411 So. 2d 162, 164 (Fla. 

1981), this Court held that the Commission's order 

will be clothed with a presumption of 
validity. It will be the [challenging 
party's] burden to overcome that presumption 
by showing a departure from the essential 
requirements of law. 

In briefing of a combined total of more than 50 pages, 

appellants have thoroughly discussed their own theory of this case, 

but hardly mentioned the salient points of the analysis in the 

Commission's Order at all, let alone demonstrated error. 

One of the key differences between the Commission's analysis 

and appellants' is found on p .  6 of the Order. There, Section 

364.385 ( 2 ) ,  Florida Statutes (1995) is quoted: 

Proceedinss including judicial review pendinq 
on Julv 1, 1995, shall be governed by the law 
as it existed prior to the date on which this 
section becomes a law. No new proceedings 
governed by the law as it existed prior to 
January I, 1995, shall be initiated after July 
1, 1995. [e.s.] 

As Commissioner Deason repeatedly pointed out at the hearing 

in the transcript excerpts noted, supra, the proceedings at issue, 

Docket No. 920260-TL, were not only pending on July 1, 1995, but 

pending prior to the revision of Chapter 364 itself. Appellants 

have not demonstrated this conclusion to be erroneous, but have 

only tried to confuse the analysis by referring to hearinqs 

the docket as ttproceedingstt, rather than the docket itself: 

8 
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. . .  the Stipulation left the application of 
the required rate reductions to particular 
services to be decided by the Commission in 
future proceedinss. [Citing t h e  Stipulation 
Order, at 15, 17-181. Le.s.1 

MCI Initial Brief, at 2-3, FIXCA Initial Brief, at 20-21. 

However, an examination of the citation relied upon by MCI 

shows no reference to "future proceedings". Instead, the 

Stipulation Order, p. 17-18, states 

10. The PARTIES agree that the FPSC shall 
conduct hearinns to determine the rate design 
by which the amounts set forth in Paragraph 5 
above shall be disposed of. [e . s .14  

As noted in the Statement of the Case and Facts, the July 31, 

1995 hearing in which the ECS plan was approved was part of the 

same Docket No. 920260  proceedinss which were pending prior to July 

1, 1995. Thus, consistent with Section 364.385 ( 2 )  , Florida 

Statutes, the Commission's conclusion that Docket No. 920260-TL is 

governed by prior law, i.e., unrevised Chapter 364, is correct. 

This conclusion, when applied to the basic/non-basic service 

issue, confirms that appellants have not demonstrated the 

Commission's presumptively valid order to be erroneous. 

Appellants' analysis rests upon an interpretation of the first 

sentence of Section 3 6 4 . 3 8 5 ( 2 )  in isolation: 

MCI itself uses the word llproceedingtl appropriately when it 
chooses to do so. Thus, MCI notes that "In 1992, . . .  the 
Commission initiated a proceeding . . . . [Docket No. 920260-TL] . That 
proceedinq was ultimately consolidated with four other Commission 
dockets involving Southern Bell. Le.s.1 MCI Initial Brief, p. 1- 
2 .  The Court should decline appellant's attempt to mislabel future 
hearinss as future proceedinss when those hearings are part of the 
same, already pending, docketed proceedinss. 

9 
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All applications for extended area service, 
routes, or extended calling service pending 
before the Commission on March 1, 1995, shall 
be governed by the law as it existed prior to 
July 1, 1995. 

Appellants argue that because the ECS plan was proposed May 15, 

1995, i.e., after March 1, 1995, it must be governed by the 

definitions in current Section 364.02. They define "basic local 

telecommunications servicett, Section 3 6 4 . 0 2 ( 2 )  , as 

extended calling service in existence o r  
ordered by the Cornmission on or before July 1, 
1995. 

and "non-basic servicett, Section 364 * 02 ( 8 )  , as service 

other than a basic . . .  service. 
The Commission, however, in accord with settled principles of 

statutory construction, looked at the statute as a whole, rather 

than a single sentence in Section 364.385(2) in isolation. State 

v. Hayles, 240 So. 2d 1 (Fla 1970) 

In particular, Section 364.385(3) had to be considered as 

well, and read together with the rest of the statute: 

( 3 )  Florida Public Service Commission Order 
No. PSC-94-0172-FOF-TL [Stipulation Order] 
shall remain in effect . . . .  

The ECS plan at issue was not merely an "application f o r  

extended area serviceft, it was also a DroDosal to meet the 

requirements of the Stipulation Order, which requirements "remain 

in effect" explicitly by the terms of Section 364.385(3), Florida 

Statutes. 

Though the hearing to consider the plan was held on July 31, 

1995, this was not a new proceeding, but par t  of the Docket No. 

10 
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920260-TL proceedings that had been pending prior to July 1, 1995. 

They are, therefore, llgoverned by the law at it existed prior to 

[June 18, 1995111 explicitly by the terms of Section 364.385(2), 

Florida Statutes. 

As a further confirmation, Section 364.385(2) states that any 

adjudicatory proceeding which had not progressed "to the stage of 

hearing by July 1, 199511 could, with the consent of all parties, be 

governed by the prior law. This not only confirms that 

"proceedingsr1 are not llhearingsll , but also that the Docket No 

920260-TL proceedings are clearly governed by the prior law even 

without the consent of all parties, because those proceedings had 

Ilprogressed to the stage of a hearing" in January, 1994. As 

previously noted, the January 24, 1994 hearing was continued and 

then cancelled only because of the settlement activity and 

resulting Stipulation approved six days earlier on January 18, 

1994. 

Since, under prior law, ECS was "basic service", Section 

3 6 4 . 0 2 ( 2 ) ,  the Commission Order treating the ECS plan at issue as 

basic service is correct. Docket Nos. 910179-TL; 911034-TL; Order 

NO. PSC-94-0572-FOF-TL; App. C a 6  

A contrary conclusion would result in gibberish: IIAny 
proceeding which had not progressed to the stage of a 
proceeding. . . I I  

As in the ECS plan at issue here, the rates in Order 0572 
are capped and considered part of basic local service. There, as 
here, the plan was implemented as revenue reduction pursuant to the 
Stipulation order. 

11 
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Although appellants attempt to place the burden on the 

Commission to refute arguments that appellants present as 

presumptively valid, appellants have the burden to demonstrate 

error. City of Tallahassee v. Mann, susra. As this Court noted in 

P.W. Ventures, Inc. v. Nichols, 533 So. 2d 281, 283 (Fla. 19881, 

the contemporaneous construction of a statute 
by the agency charged with its enforcement and 
interpretation is entitled to great weight 
. . . .  The courts will not depart from such a 
construction unless it is clearly unauthorized 
or erroneous. 

11. APPELLANTS' PRESUMPTIONTHAT THE EVIDENCE WILL BE REWEIGHED IS 
IMPROPER. 

As the Court has often stated, 

It is not this Court's function on review of a 
decision of the Public Service Commission to 
re-evaluate the evidence or substitute our 
judgment on questions of fact. 

Citv Gas ComDanv of Florida v. Florida Public Service Commission, 

501 So. 2d 580, 583 (Fla. 1987). 

Despite this, FIXCA states as I1fact1l, Initial Brief, p .  3, 

that "ECS re-monopolizes these routest1. The re-monopolization 

issue was, however, the subject of conflicting testimony. See, Tr. 

59-72; 371-372. Evidence was presented that competition would 

continue because Southern Bell can provide only intraLATA service 

whereas competitors can offer intraLATA, interLATA, interstate and 

international services. Moreover, these can be offered to 

consumers in discount plans which include all of these services. 

There are a lso  AAV's (alternative access 

operate in Florida offering alternatives 

services. Tr. 60-63. 

12 
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Thus, the Commission had competent, substantial evidence on 

which to reject the "re-monopolization" and llre-monopolization in 

perpetuity" arguments. Order, p, 13. In addition, the Commission 

specifically permitted I X C ' s  to compete on these routes. Order at 

20-21 * 

Similarly, as to the imputation issue, the Commission not only 

heard testimony along the lines of the argument presented by 

appellants, but also testimony that ECS met the imputation 

requirements of Section 3 6 4 . 0 5 1 ( 6 )  (c). See, Tr. 363-368.7 

The Commission made no finding on this issue because the 

holding that ECS was basic service made such a finding 

unnecessary.' Order, p ,  8 .  For the Court to adopt appellants' 

view of this contested issue without the Commission itself making 

a decision on the basis of all of the evidence would usurp the 

prerogative of the Commission, not the Court ,  to set rates. 

Florida Retail Federation v. Mayo, 331 So,  2d 308, 312 (Fla. 1976) ; 

International Minerals and Chemical Corx). v. Mayo, 336 So. 2d 548, 

551 (Fla. 1976). Accordingly, appellants' arguments on imputation 

are as inappropriate as their presumption that the Commission's 

finding on re-monopolization will be reweighed. 

In approximate terms, while FIXCA's witness compared 
average ECS revenue of $ . 0 6  and access charges of $ . 0 7  per minute, 
Southern Bell's witness testified as to ECS revenue of $.I3 and 
access charges of $ . 0 5  per minute. Tr. 3 6 4 - 3 6 5 .  

7 

Only rates charged for non-basic service need to meet 
imputation requirements. Section 364.051(6) ( c ) ,  Florida Statutes 
(1995). 

8 
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The Commission further notes that Section 364 * 162 (1) I Florida 

Statutes ( 1 9 9 5 ) ,  provides for negotiations between ALECs 

(Alternative Local Exchange Companies) and LECS for the resale of 

services and facilities, Section 364.162 ( 2 )  in turn provides that 

the Commission may establish interconnection rates, terms and 

conditions if the negotiations are unsuccessful. 

Where the legislature has provided the mechanism for fostering 

competition in these markets, it is singularly inappropriate for 

appellants to claim that disrupting the process of providing 

agreed-upon rate refunds to Southern Bell's customers is either a 

reasonable or necessary means to foster competition. The 

Commission's interpretation of the savings clauses, Section 

3 6 4 . 3 8 5 ( 2 )  and (3) , is consistent with not disrupting that process, 

which adds further support for the correctness of that 

interpretation. As Commissioner Deason noted at the hearing, it is 

doubtful, given the pendency of the rate docket long before the new 

law, that 

the legislature envisioned putting handcuffs 
on this Commission . . .  

which would substantially delay these refunds. Tr. 338-340. 

Section 364.385(3). 

Indeed, the application of the Section 364.385(2) and (3) 

savings clauses to all of the relevant facts as set forth in the 

foregoing analysis demonstrates that the legislature allowed the 

Commission to carry out the Stipulation Order without any such 

disruption. 
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111. APPELLANTS' POLICY-BASED ARGUMENTS DO NOT SUPPORT THEIR 
CONTENTION THAT THE COMMISSION'S ORDER IS ERRONEOUS. 

The evolution toward more competitive telecommunications 

markets, though given a substantially greater forward motion in the 

1995 revision of Chapter 364, has been ongoing for some time. 

During that time, this Court has rejected contentions, such as 

those made by appellants here, to the effect that Ilfostering 

competition" justified 

argument claimed to be 

[Appe 11 ants 1 
intent fails 
A1 though 
competition 

ousting the Commission's order whenever an 

more "pro-competitivell was advanced: 

narrow reading of legislative 
to see the forest for the trees. 
fostering telecommunications 
in the public interest is one 

pur~ose of Chapter 364, the Commission has a 
broader, overall duty to regulate. Le.s.1 

Florida Cable Television Ass'n v. Deason, 635 So. 2d 14, 16 (Fla. 

1994) 

That does not mean that the nature of that duty to regulate 

has not evolved since that case9. As acknowledged in the 

Commission Order itself, p. 5,  

A comprehensive framework, as is operative 
with respect to [the Sti~ulationl [olrder, is 
fundamentally inconsistent with the Commission 
regulatory mission pursuant to the revised 
statute. [e. s .  1 

That is why, in the Commission's view, a specific savings 

clause, Section 364.385(3), was inserted by the legislature so 

that, pursuant to the Stipulation Order, the Commission could carry 

out the rate refunds to Southern Bell's customers without having 

that resulatorvtask disrupted by the kinds of assertions forwarded 

Florida Cable concerned Section 364.338, since repealed. 

15 
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by appellants here . lo Thus, the underlying principle of Florida 

Cable, i-e., that the goal of fostering competition does not 

justify discarding applicable regulatory law, is fully pertinent to 

this case. 

Appellants are rhetorically at odds as to whether 

[tlhis case is one of the final chapters in 
Southern Bell's transition from rate 
resulation. . . [e. s .  1 

MCI Initial Brief at 1, or whether 

[tlhis issue arises in the context of the 
sweepins chanqes made to the 
telecommunications law . . .  Le.s.3 

FIXCA, Initial Brief at 2. 

In any event, the fact remains that Docket No. 920260-TL was 

pending prior to July 1, 1995 and, therefore, by operation of 

Section 364.385(2), those proceedings are governed by prior law. 

Given the legislative scheme to foster competition in Sections 

364.161 and 364. I62 , appellants "policy" arguments provide no basis 

f o r  this Court to allow appellants to Iljump the track" and obtain 

interconnection and access arrangements in this docket'' without 

going through the statutorily mandated process. Florida Cable , 

supra * 

In an effort to stampede the Court in that direction, however, 

FIXCA suggests that 

lo Under Section 364.385 (3) , even though the stipulation order 
predates the most recent regulatory evolution, it "remains in 
effect". 

l1 Such arrangements are not the subject of Docket No. 920260- 
TL. T r .  332-3. 
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the Commission is not so much concerned with 
interpreting the savings clause of the new 
statute as it is with retaininq its prior 
resulatorv control over Southern Bell. Le.s.1 

FIXCA Initial Brief, at 19. 

Though FIXCA cites the statements of Commissioner Johnson 

earlier quoted in this Brief as support, those words precisely 

mirror the concerns of Commissioner Deason as to FIXCA' s analysis. 

Commissioner Johnson: How will [Southern 
Be111 actually have those rate reductions that 
we required of them? 

A.C. 2 0 - 2 1 .  

Commissioner Deason: I would have some doubt 
+ as to whether [FIXCA's analysis] is the 

appropriate way to dispose of overearnings in 
the public interest. 

Tr. 3 3 8 .  N o t  nostalgia, as FIXCA suggests, but sufficient 

regulatory control to get these rate refunds back to Southern 

Bell's customers as required by the Stipulation Order is precisely 

what was permitted and intended by the savings clauses. Sections 

3 6 4 . 3 8 5 ( 2 )  and ( 3 ) .  

IV. EVEN IF THE COURT FINDS THE COMMISSION'S ORDER DEFICIENT, THE 
PROPER DISPOSITION WOULD BE TO REMAND THE CASE TO THE 
COMMISSION FOR FURTHER PROCEEDINGS. 

At the July 31, 1995 hearing, Commissioner Kiesling noted that 

such issues as interconnection, switched access rates and resale 

were not part of t h e  docket: 

Commissioner Kiesling: Do you [FIXCA's 
witness] agree that we cannot do these things 
in this docket, or do you disagree with that? 
I'm just tryinq to fiqure out srocedurally. 

Let's say we agree with you that ECS can only 
be implemented if these five conditions 
precedent are also adopted. Do we do that in 

17 
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this docket? How do we have a record that is 
sufficient to do that in this docket? This is 
a simple rate proceeding involving Southern 
Bell’s obligation to refund $25  million and 
our obligation to decide how that should be 
distributed. [ e .  s. 1 

[FIXCA] Witness Gillen: . . . you may not be 
able to answer these . . .  in this docket. 

Tr. 332-333. 

This problem is exacerbated on appeal where appellants ask the 

Court to remand with instructions to implement interconnection 

rates and switched access rate changes. The Court is not asked to 

do so based on a sufficient record, because those issues are not 

the subjects of this docket, but merely based on appellate Briefs 

embodying FIXCA’s and MCI’s arguments as to those matters. 

This is plainly improper given the Court’s holdings in Florida 

Retail Federation and International Minerals and Chemical Corp., 

supra. In such cases, this Court has consistently recognized that 

ratemaking is the Commission’s prerogative, not the Court’s. 

Appellants‘ attempt to bypass the Commission is also an attempt to 

bypass the provisions of revised Chapter 364 as well. Sections 

364.161; 364.162. As such, it is inconsistent with the spirit and 

letter of the revised statute. 

Moreover, appellants‘ position does not survive the scrutiny 

of reductio ad absurdum. Appellants‘ arguments, if accepted, would 

lead to the conclusion that, had Southern Bell only proposed its 

identical ECS plan on February 28, 1995 and gone to hearing on June 

18 
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30, 1995 instead of May 15th and July 31st, respectively,12 all of 

appellants' policy-based rhetoric and pleas f o r  this Court to 

mandate rates directly would vanish. That hypertechnical position 

is incorrect, in any event. Because the ECS plan implicated 

Section 364.385(3) as well as Section 364.385(2) I and the Docket 

No. 920260-TL proceedings were pending prior to July 1, 1995, the 

Commission's findings that prior law governed and that basic 

service not requiring imputation was involved were correct. 

V. APPELLANTS HAVE BOTH WAIVED ANY AVAILABLE RELIEF PURSUANT TO 
THEIR APPEALS. 

As the Commission has explained previously, appellants' 

arguments fail at the threshold because they have wrongly assumed 

the July 31, 1995 hearing in Docket No. 920260-TL to be "new 

proceedings" f o r  the purpose of applying the savings clause 

language in Section 364.385(2) , rather than the continuation of 

docketed proceedings which were pending prior to July 1, 1995. 

Under Section 364.385 (2) , such proceedings are governed by prior 

law. 

The result of that confusion is an attempt to convert a docket 

concerned with the disposition of rate refunds pursuant to the 1994 

stipulation into a docket concerned with legislative policy which 

did not even exist when that docket was  opened. Among other 

l2 In the Commission Order, the Commission agreed that the 
March 1st and July 1st deadlines would apply if this ECS plan were 
not also a proposal to effect the $25 million rate refund required 
by the Stipulation order, Section 364.385(3), and if Docket No. 
920260-TL had not been pending prior to July 1, 1995. Section 
364.385(2). Order, p .  6. 
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things, this simply defeats the purpose of both savings clauses. 

Sections 364.385(2) and ( 3 ) .  

Moreover, this confusion extends to the relief sought. 

According to MCI, t h e  Commission should be required on remand to 

set the price relationship between the retail 
rate f o r  ECS service and the wholesale rate 
for switched access service in a way that 
permits the non-basic ECS service to pass the 
imputation requirements of Section 
364.051 (6) (c) . This can be accomplished in 
only one of two ways - either by increasinq 
the mrice for ECS service or, more 
appropriately, reducins the price of switched 
access f o r  calls along ECS routes to a level 
that permits Southern Bell's ECS rates to pass 
the imputation test. 

MCI Initial B r i e f ,  p .  27-28. 

MCI waived any Commission-imposed price increase: 

It is impractical, if not impossible, to 
restore Southern Bell's long-distance pricing 
on these 288 routes. 

MCI Initial Brief at 14. 

The only relief MCI seeks, therefore, is the second of the two 

options: I t . . .  reducing the price of switched access...'I 

That option is unavailable by the terms of the 1994 

stipulation: 

B. $55 million of the gross revenue reduction 
scheduled to be implemented on October 1, 1995 . . .  shall be used to further reduce Southern 
Bell's Intrastate switched Access Charge rates 
. . . . However, AT&T, m, Sprint, and FIXCA 
agree that they will make no recommendation to 
the Commission . . . .  to further reduce 
Intrastate Switched Access Charge rates during 
1995 nor support such recommendation by any 
other party. Le.s.1 

Stipulation order,  p .  32 
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Therefore, even if MCI’s arguments were found to have merit, 

MCI has waived any available remedy. 

FIXCA, too, envisions two possible remedies: 

. . .  this could be done by increasins the rates 
for ECS, [but] FIXCA does not advocate this. 
Rather, this Court should require the 
Commission to put interconnection and resale 
policies in place . . . Le.s.1 

FIXCA Initial B r i e f ,  p. 23 

FIXCA, like MCI, waived any Commission imposed increase in the 

price f o r  ECS. However, FIXCA’s remedy of choice is, again, 

unavailable. 

Interconnection and resale arrangements are governed by 

statute. Sections 364.161; 364.162. Those statutory procedures to 

obtain resale and interconnection arrangements are available to 

anyone, including FIXCA members, who invoke those procedures. 

While the availability of such arrangements is unrelated to the 

Commission’s activities in Docket No. 920260-TL concerning rate 

refunds to Southern Bell‘s customers pursuant to the Stipulation 

order, there is nothing that prevents FIXCA‘s members from invoking 

those statutory procedures. However, to create the nexus between 

interconnection and resale arrangements and the rate refund 

activities in Docket No. 920260-TL which FIXCA seeks would require 

this Court to, in effect, amend the statutory procedures in Chapter 

364. Again, appellant seeks a remedy which is apparently 

unavailable. 
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The Commission believes that appellants’ arguments are without 

merit, but assumins arsuendo they are meritorious, appellants have 

explicitly waived any remedy. 
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CONCLUSION 

Revised Chapter 364 does not withdraw telecommunications from 

all regulatory activity by the Commission. Instead, the 

Legislature found that 

the transition from the monopoly provision of 
local exchange service to the competitive 
provision thereof will require amropriate 
resulatorv oversisht to protect consumers and 
provide for the development of fair and 
effective compe'tition.. . Le.s.1 

Section 364.01(3). 

The Commission's Order, together with the further processes 

provided in the statute itself, such as Section 364.162, more 

appropriately address these concerns than appellants' attempt to 

"foster competition" by having that Order and those  processes 

negated. Since the Commission's Order has not been demonstrated to 

be erroneous, it should be affirmed by this Court. 

Respectfully submitted, 

ROBERT D. VANDIVER 
General Counsel 
Florida Bar No. 344052 

RICHARD C.  BELLAK 
Associate General Counsel 
Florida Bar No. 341851 

Dated: March 1, 1996 

23 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and accurate copy of the 

foregoing has been furnished by United States mail this 1st day of 

March 1996 to the following: 

Vicki Gordon Kaufman 
McWhirter, Reeves, McGlothlin, 

117 S. Gadsden Street 
Tallahassee, FL 32301 

Davidson, Rief & Bakas 

Doug Metcalf 
Florida Ad Hoc Telecommunications 
P. 0 .  Box 1148 
Winter P a r k ,  FL 32790-1148 

Ben Dickens, Esquire 
Blooston, Mordkofsky, Jackson 

2120 L Street, N. W. 
Washington, D.C. 20037 

& Dickens 

Michael J. Henry 
MCI Telecommunications Corp. 
780 Johnson Ferry Road 
Suite 700 
Atlanta, GA 30342 

Floyd Self 
Messer, Vickers, Caparello, 

215 S. Monroe Street 
Barnett Bank Bldg. 
P. 0 .  Box 1876 
Tallahassee, FL 32302 

Madsen, Lewis, Goldman & Metz 

Laura L. Wilson 
Florida Cable Telecommunications 

310 North Monroe Street 
Tallahassee, FL 32302 

Association 
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Charles J. Beck 
Office of Public Counsel 
Claude Pepper Bldg., Rm. 812 
111 W. Madison Street 
Tallahassee, FL 32301 

Nancy White 
Southern Bell Telephone and 

150 South Monroe Street 
Sun Bank Building, Suite 400 
Tallahassee, FL 32301 

Telegraph Company 

Michael W. Tye 
AT&T Communications 
106 East College Avenue 
Suite 1410 
Tallahassee, FL 32301 

Everett Boyd 
Ervin, Varn, Jacobs, Odom 

305 S. Gadsden Street 
P. 0. Box 1170 
Tallahassee, FL 32301-1876 

& Ervin 

Mark Richard 
304 Palermo Avenue 
Coral Gables, FL 33134 

Rick Melson 
Hopping, Green, Sams & Smith 
123 South Calhoun 
P. 0. Box 6526 
Tallahassee, FL 32301 
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Florida Public Telecommunications 
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Assoc. 

BR86957.MRD 

25 



1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

INDEX TO APPENDIX 

APPENDIX A: O r d e r  Approving Extended Calling Service Plan, 
Docket No. 920260-TL, Order No. PSC-95-1391-FOF-TL 

APPENDIX B: Order Approving Stipulation and Implementation 
Agreement, Docket Nos. 920260-TL; 910163-TL; 
910727-TL; 900960-TL; 911034-TL; Order No. PSC-94- 
0172-FOF-TL 

APPENDIX C: Order Approving Settlement Agreement, Docket No. 
911034-TL, Order No. PSC-94-0572-FOF-TL 

2 6  



Appendix A 



c 
I 
1 
1 

I 
I 
I 
I 
I 

I 
r 
r 
I 
I 
I 
I 
I 

APPEND X A  

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Comprehensive review of ) DOCKET NO. 920260-TL 

rate etabilization plan of ) ISSUED: November 8 ,  1995 
the revenue requiremente and ) ORDER NO. PSC-95-1391-FOF-TL 

Southern Bell Telephone and 1 
Telegraph Company. 1 

The following Commieeionere participated in the dieposition of 
this matter: 

SUSAN F. CLARK, Chairman 
J. TERRY DEASON 

JOE GARCIA 
JULIA L. JOHNSON 
DIANE K. KIESLING . 

Pursuant to Notice, a hearing was held in t h i s  docket on 
July 3 1 ,  1995 ,  at Tallahassee, Florida. 

APPEARANCES : 

Robert G .  Beatty, Esquire, J.  Phi l l ip  Carver, Esquire, 
c / o  Nancy H. S i m s ,  Suite 400 ,  150 South Monroe Street, 
Tallahassee, Florida 32301 and R. Douglas Lackey, 
Esquire, Nancy B .  white, Esquire, 4300 - 675 W .  
Peachtree, S t . ,  NE, Atlanta, Georgia 30375 

behglf , p f  B e l l w h  Telecomm&cations. fnc.  d/b/a 
Southern B e l l  T e n h o n e  and TelcuraDh C o m r > m  (SBT or 
Southern Bell). 

Michael W. Tye, Esquire, AT&T Communications of the 
Southern States, Inc., 106 East College Avenue, Sui te  
1410, Tallahassee, Florida 32301 

f of A T m c a t v  Southern Bt - le ,  
fnc. (ATTI. 

Mark Richard, Emquire, Cindy B.'Wallock, Emquire, ' 3 0 4  
Palmer0 Avenue, Coral Gablee, Florida 33134 

f of w e a t b  Workers of merica, 
u 1 .  3122. 3107 (CWA) 

Benjamin H. Dickene, Esquire, Blooeton, Mordkofeky, 
J8ekmon & Dieken., 2120 L. Street, N.W., Suite 300, 

Usera 
Washington, DC 20037-1527 . \  

ttce (Ad Woc). 
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Laura L. Wilson, Regulatory Counocl, Florida Cable 
Telecommunications Association, f n c . ,  310 N.  Monroe 
Street, Tallahassee, Florida 32301 

Vicki Gordon Kaufman, Esquire, .McWhirter, .Reeves, 
McGlothlin, Davidaon, Rief & B&k&S, 117 8 .  Gadsden 
Street. Tallahassee, Florida 32301 

be- nf F l a d a  Wer- Farriers Associatinq 
(FIXCA) . -.. 
C. Everett Boyd, Jr., Esquire, Ervin, Varn, Jacobs, Odom 
& Ervin, Post Office Drawer 1170, Tallahassee, Florida 

Qn behalf of Florida Mobile Co 
32302 

m-ion AssociationL 
nc . and m i n t  Communicatipns s0-v Limited 

Partnership (FMCA, Sprint). 

:. * 

Richard D. Melson, Esquire, Post Office Box 6526, 123 
South Calhoun Street, Tallahamee, Florida 32314 and 
Michael J. Henry, Esquire, MCI Telecommunications 
Corporation, Suite 700, 780 Johnson Ferry Road, Atlanta, 

If of MCI Telecommunications Co- ( M C I ) .  
Georgia 30346 

Floyd R. Self, Esquire, Nonnan W .  Worton, Jr., Esquire, 
MerPser, Vickers, Caparello, Madstn, Goldman & Metz, P.A., 
Post Office Box 1876, Tallahassee, Florida 32302-1876 
Qn behalf of McCaw Cornmu- of Florfi.,  Inc. 
(McCaw) . 
Jack Shreve, Public Council, Charlee J. Beck, Deputy 
Public Comeel, Office of the Public Couneel, c / o  The 
Florida frcgielaturc, 111 E e t  Madieon Street, Room 812, 
Tallahaeree, Florida 32399-1400 

fitate OF P- (~Pc). 

Robert V. Eliae, Esquire, Donna L. Canzano, Esquire, 
Tracy W. Hatch, Esquire, Florida Public Service 
Canmission, Gerald L. Wter  Building, 2540 Shumard Oak 
Boulevard, Talllharmee, Plorida 33399-0850 
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DOCKET NO. 9202601TL 

ER APPROVING W E D  C F U f N G  SERVICE P W  

BY THE COMMISSION: 

1- BACKGROUND 

This docket was initiated pursuant to Order No. 25552 to 
conduct a full revenue requiremente analyeir and t o  evaluate the 
Rate Stabilization Plan under which BellSouth Communications, fnc. 
d/b/a Southern Bell Telephone and Telegraph (Southern Bell or the 
Company) had been operating-since 1988. Hearings were reecheduled 
several times in an effort to addreae all the concerns and issues 
that arose with the five consolidated proceedings over the ensuing 
t w o  and a half years. 

On January 5, 1994, a StiDulgSion pnd Aurecment Ret ween Off ice 
pf Publir C c l u c i l  (OPCI and Southern Relk wa8 oubmitted. On 
January 12, 1994, Southern Bell filed an fmDlcmentation Ayeernent 

merit Between OpC and Southern i r e u  . Other parties filed 
motions in eupport of the Stipulation and Implementation Agreement. 
The Commission voted to approve the terms of the settlement at the 
January 18, 1994 agenda conference (Order No. PSC-94-0172-FOF-TL). 
The terms require, among other things, that rate reductions be made 
to certain Southern Bell’s eerviccs. Some of the reductions have 
already been implemented. Other reductions are rcheduled to occur 
according to the following time table: 

7/1/94 Switched access reductions - $50 million, 
(completed) - $10 million (specified below) 

f o r  portions of the UnsDeclfled Rat= R-Dulatlon and 
. .  

- Reduced mobile interconnection usage rates - Eliminated Billed Number Screening charge - Reduced DID trunk termination rateB 

Unspecified rate reductions - $25 million 
Wpecified rate reductions - $48 million 

10/1/95 Switched aceems reductions - $55 million 
10/1/96 Switched accere reductions - $35 million 

According to the tern of the Stipulation &nd Implementation 
Agreement, approximately four nronthe before the mcheduled effective 
dates of the unspecified rate reduetione, Southern Bell will file 
its proposals for the required revenue reductions. Interested 
parties may also file propoaals at that  time. Parties who have 
already received or are ochedulcd to receive rate reductions for 
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the mendcem' to which they subocribe, are generally precluded from 
taking polritione that would benefit themselves. 

On May 15, 1995, Southern Bell filed a tariff proposal to 
introduce extended Calling Service (ECS) to oatirfy the unspecified 
outrtanding $25 million rate faduction in accordance with. the 
Stipulation. 

A hearing wae held on July 31, 1995 to con8ider how to 
implement the $25 million rate reduction. This order addressee the 
tariff filing and other proposals for the $25 million in 
unepccif i ed  rate reductions rrchcduled to be implemented October 1, 
1995. During the hearing, eeveral iuaucs concerning the proper 
application of  the revieions to Chapter 364, Florida Statutes, to 
this proceeding were identified. The parties filed briefs 
addressing these legal issuee. Since the resolution of these 
issuee is appropriate a8 a framework for coneideration of the 
various pxopOSals, the legal issue8 axe addremed first. 

CWA and McCaw almo f i l e d  propoeals. 

11. @vMMARY OF D E C I S I a  

W e  approve Southern Bell's ECS tariff propoaal to implement 
the $25 million rate reduction required by Order No. PSC-94-0172- 
FOF-TL. This plan is the beet alternative of those offered for 
considerat ion. Interexchange carriers shall continue to be 
permitted to carry this traffic. By application of newly enacted 
Section 3 6 4 . 3 8 5 ( 3 ) ,  Florida Statutes, t h i s  proceeding i a  governed 
by the previous veraion of Chapter 364, Florida Statutes. When 

- implemented, ECS on these routes shall be considered "basic local 
telecommunications eervIccw purrnuant to Section 364.02, Florida 
Statuteta. Because ECS will be part of baeric local 
tclecomunications ucrvice, it &em not violate the imputation 
requirement of Section 364,051(6) ( c ) ,  Florida Statutee. Southern 
Bell mhall file trriffe to be effective January 1, 1996 reflecting 
the decisions in this order. Southern Bell mhall imouc refund8 in 
accord with the provimiono of Order No. PSC-94-0172-FOP-TL for the 
period from October 1, 1995, through December 31, 1995. 

I f f .  
~ -- 

on Auguot 10, 1995, ~amni8aion r t a f f  f i l e d  a Motion to 
Supplement the Record of the Hearing held July 31, 1995, in thi8 
docket. The motion reeks to mupplement the record with the late- 
filed drpoaition Exbibit of Jomeph Stanley, which w a ~  attached to 
the motion. 
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Thie late-f ilcd deposition exhibit was inadvertently omitted 
from rtaff's compoeite Exhibit number 7, which was admitted into 
evidence without objection. Several partice to t h i e  proceeding 
have proposed and/or endorsed reductione to the currently t8riffed 
rates for private branch exchange (PBX) md direct inward dial 
(DID) trunk rcrvice offeringe as the m e t  appropriate method for 
itnplefnenting the $25 million 'rate reduction at i s sue  in this 
proceeding. 

Thie exhibit providaa information necceoazy to analyze and 
calcu)stc the impact of reductions to the rates charged for PBX and 
DID service offerings. No party filed a remponse to the motion. 
Therefore, it may be assumed that no party opposes the request. 
Thus, we find that  the motion ehall be granted. 

IV. hPPLfrABLE LA W 

Section 364.385(3), Florida Statutes, provides that:  

Florida Public Service Commission Order No. PSC- 
94-0172-FOF-TL shall remain i n  e f f e c t ,  and BellSouth 
Telecommunications, Inc., ehall fully comply with that 
order unless modified by the Florida Public Service 
Commission pursuant to the ttnne of that order. 

Order No. PSC-94-0172-FOF-TL requires extensive rate 
reductions by Southern Bell, some of which are rpecifically 
identified and Borne of which are "unspecified." This proposal was 
oubmitted to satisfy the unspecified $25 million rate reduction 
required for October 1, 1995. Order No. PSC-94-0172-FOF-TL details 
a compreheneive framework, imposing numerous requiremente on 
Southern Bell including the following: the reduction of certain 
rates, the capping of local rates, the mharing of earninge, 
mandating the recording of ~xpenit~, the ertablirhment of certain 
reiaer~es, the elimination of additional charges for touchtone 

million in revenue lorscs and comte that are expected to result 
from the implementation of a DaddBroward County extended area 
memice plan," The6e propealo &re k i n g  conrridtred to implement 
one of the requirement8 of Order Mo. PSC-94-0172-FOF-TL. 

Aemuming that Southern Bell optr t o  be a price regulated local 
exchange company purrnuant to Section 364.051, Florida Statutes, the 
Cornmission's regulatory wsreight will be limited. A comprehensive 
framework, ae ie operative with respect to thie Order, is 
fundamentally inconsirtent with the Cotmnirsion regulatory miesion 
purruant to the revired mtatutc. Order No. PSC-94-0172-POF-TL is 

w 

# me~"~ice, and a requirement that the company abaorb @up t o  $11 
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the exprces! and only crubjcct of Section 364.385(3)  8 Florida 
Statutes, a moavingsr clause. 

In pertinent part, Section 364 .385(2 ) ,  Florida Statutes, as 
amended by the 1995 Florida Legi~lature providee: 

Proceedings including judic ia l  review pending on July 1, 
1995, .hall be governed by the law am it cximted,prior to 
the d8te on which thio rcction becomes a law. No new 
proceedings governed by the law as it exieted prior to 
January 1, 1995, #hall be initiated after July 1, 1995. 
Any adminietrative adjudicatory proceeding which has not 
progreseed to the etage of a hearing by July 1, 1995, 
may, with the consent of all partite and the commission, 
be conducted in accordance with the law as it exi6"ted 
prior to January 1, 1996. 

This proceeding (Docket No. 920260-TL) "progreseed to the 
stage of hearing" in January, 1994. A hearing was only avoided at 
that time because all parties agreed to, and the Commission . 
approved, a stipulated reeolution. Thus, the "consent of all 
parties and the  commissi~n,~ is not required t o  conduct this 
proceeding "in accordance with the law as it exieted prior to 
January 1, 1996." 

Section 364.385(2), Florida Statutes, as amended by the 1995 
Florida Legislature also provides: "All applications for extended 
area service, routes, or extended calling oervice pending before 
the commiseion on March 1, 1995, ahall be governed by the law as it 
existed prior to July 1, 1995." 

Some parties euggcst that because the ECS proposal wae filed 
after March 1, 1995, it cannot be conaidered by the Comieeion. 
But for the aavingr claume mpecifically 8pplicable to t h i s  docket 
and the Wder by which thir rate reduction io required, we would 
agree. It appaars that the Cormmimmion h a m  no prorpective authority 
to require ECS offerings by local exchange companies electing to be 
price regulated purruant to Section 364.051, Florida Statutes. 

Therefore, we find that the wopecificd $25 million rate 
reduction mchedultd for October 1, 1995, .hall be proceraed under 
the former vereion of Chapter 364, Florida 8trtuter. 
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AB otated above, thie ECS propoeal i a  being conridered in this 
docket purmuant to a negotiated reoolution of Southern Bcll'o most 
recent comprehennivs earnings, revenue and rate proceeding. 

By Order No. PSC-94-0572-POF-TL, imsued May 16, 1994, in 
Docket,No. 911034-FOF-TL0 the Cornireion approved the eame type ECS 
plan as is pending in thie docket for the Fort Lauderdale/Miami, 
Wollywood/Miami, and Port  LauderdaJc/North Dade routes. The 
Commirsion etated: 

The hybrid $.25 plan is identical to GTE Florida 
In~orporated~e ECS plan approved by the Commiaaion in 
Docket No. 910179-TI,. The plan provides for a $0.25 
message rate for residence and a measured rate of $0.10 
for the firet minute and $ . 0 6  for additional minutes for  
business. The measured rate for business customerm was 
determined to be appropriate because the calling 
characteristics, in terms of call duratione and calling 
patterns, differed for busine8B  customer^. (Order No. 
PSC-94-0572-FOF-TL at page 3 )  

This plan was proposed in an agreement between the Florida 
Interexchange Carriere Association (FIXCA) and Southern Bell. The 
agreement provide8 that "after implementation of the hybrid $.25  
plan, interexchange carriere may continue to carry the same types 
of traffic on the toll route6 that they are now or hereafter 
*authorized to carry. 

Order No. PSC-94-0572-FOF-TL explicitly recognized that this 
plan was being implemented t o  satisfy the requirements of the 
Settlement and Implementation Agreement in thie docket: 

the revenue effects of the implementation of the 
nettlement in thim caoe rhall be treated in accordance- ~ 

with Paragraph 8 of the msttltment between the Office of 
Public Counrcl and Southern Bell in Docket No. 920260, 
(Order Moo PSC-94-0573-POF-TL at page 5)  

Thum, we have approved a rimilar propma1 with the revenue 
reduction baing applied to 8atirfy the requirements of Order No. 
PSC-94-0172-FOP-TL. Further, by the term of that Order and the 
revieione to Chapter 364, Florida Statutes, the xatee for ECS on 
the Fort L.uderdale/Miami, Wollywood/Miami, and Fort 
laudcrdale/North Dade routes are capped at the current price and 
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considered part  of basic local rcrvicc. We believe the eame 
treatment ie appropriate for t h i s  proporal. 

premcrving the Commimoion8a authority with respect to Order No. 
PSC-94-0172-FOF-TL, is a more mpcciflc expreoeion of lcgielative 
intent than the provioione regarding ECS found 'In Section 
364..385 (2 )  8 Florida Statutee. The ruthority granted by the 
legislature with re'epect to thi6 docket permite the Cardmeion to 
approve this proposal in a rimilsr framework. Therefore, we find 
that Southern Bell's ECS plan .hall be coneidered part of basic 
local telecommunications crc~vice~ for the purposes of Sections 
364.02 and 364.051, Florida Statutes. 

We believe that 8eCtiOn 364.385 (3 )  8 Florida StltUteS, 

VI. fMPUTATfON>FJ7TTIREMENT OF SECTION 364 .051  (6) (C) , FflQRIDq 

Section 3 6 4 . 0 5 1 ( 6 )  ( c ) #  Florida Statutes, provides that 

STATUTES 

The price charged to a consumer for a gon * m e  memice 
ohall cover the direct costs of providing the eewice and 
shall, to the extent a cost is not included in the direct 
costl Include as an imputed cost the price charged by the 
company to competitors for any monopoly component ueed by 
a competitor in the provision of its Bame or functionally 
equivalent eeAice. (emphasis added) 

Since we have decided that the plan crhall be considered basic 
local telecommunications crewice under the authority of Section 
364.385 ( 3 )  8 Florida Statutes, the imputation rcqyirement of Section 
364.051 ( 6 )  ( c )  8 Florida Statutee, does not apply. 

VII. mNSUTENCI W- PROVUZON OF REVISED W R  364.  - 
Southern Bell, m 8  PMCA, McCaw, OPC, m d  FCTA armrt that 

Southern Bell'o ECS propo8al dosf9 not violate any other provieion 
of the revised Chapter 364, Florida Statutes, excluding thome 

ATT, 000, Ad Hoe, and Sprint aooert that Southern Bell8# &CS 
plan violates the spirit and intent of the revieione to Chapter 
364, am provided in Section 364.01. ATT mtater that the revisions 
to Chapter 364 were premircd upon a finding that the competitive 
provieion of telccomunicatione 6crvice is in the public interest 
and will provide mbetantial knefits t o  coneurnere. A m  alBo 

identified in mpeeific i8muea. u- 
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mtates that 'the Cotmimeion i r  directed to encourage competition 
through flexible regulatory treatment, and to promote competition 
by encouraging new entrantm into telecormnunicatione mrk8t6, while 
retaining the existing requirement that the Commission ensure that 
a l l  providerm of telecommunicationo mexuicee are treated fairly by 
preventing anticompttitive behavior. 

Clearly, the intent of the legielation i o  to encourage and 
promote competition while preventing anticompetitive behavior; 
however, we do not think that i f  implemented, Southern BcllOs ECS 
plan would violate the opirit and intent of Chapter 364. The 
implementation of the plan doe8 not prevent others from carrying 
this type of traffic. 

ATT aleo etates that Southern Bell'e proposal constitutes an 
anticompetitive act ox practice in violation of Section 
364.051 (6 )  (a) 0 Florida Statutes. There does not appear t o  be an 
anticompetitive act or practice, since competition will be 
permitted on these routes. 

FIXCA argues that Section 364.051 (6)  (a) (2)  0 Florida Statutes, 
would be violated if Southern Bell'e ECS plan were implemented, 
becauee it violates the non-discrimination provision under Southern 
Bell'e interpretation of "functionally equivalent" ocrvice. This 
rection providee that the LECe ehall not engage in any 
anticompetitive rcte or practice, nor unreasonably discriminate 
among similarly aituated cu8tmer'~. FIXCA ae8erts that if the 
Commiaeion accepta Southern BcllOe "functionally equivalent" 
argument then Southern Bell violatea Section 364.051 ( 6 )  (a) ( 2 )  . 
FIXCA etates that if ECS and intraLATA toll are the ~ame for 
purposes of the imputation teet, Southern Ball'a pricing proposal 
dimcriminates against Southern Bell'e intratATA toll customers, 
beeruee Southern Bell proporem to charge eumtomcrs who are 
receiving esaentially the mame oervice different priccm. As stated 
above, we have determined that the ECS plan &all be part of baaic 
local t c l e c ~ i c a t i o n e  rervice. Tbw, it i m  not "functionally 
equivalent" to intralata toll rentice. Therefore, the plan dots 
not violate Section 364.051 (6) (8)  (2) ,  Florida Statutes. 

Accordingly, we find that Southern Bell'o ECS propeal doea 
not appear to violate any other provirion of the revimed Chapter 

. 364, ?lorid. Statute8. 
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A. Tariff f-T - -  95 304: 

Southern Bell mubmittcd thirr propomed tariff on May 15, 1995, 
to cetablirh ECS ae the rtandard offering for expanded local 
calling. With the axception of the Enhanced Optional Extended Area 
Senice (EOEAS) remidentill flat-rate premium option, when ECS is 
implemented the Basic Optional Extended Area Service ( B O W ) ,  
EOEAS, Optional Calling Service (OCS/Toll-Pac), and frocal Calling 
Plus (LCP) will all be discontinued. BCS is an enhancement to 
local service. Dialing ie on a .even-digit baeis, except when 
crossing area code boundaxiee. Residential cuatomere are charged 
$.25.per meeeage regardless of call duration. Business customers 
are charged on a per minute basis, $.lo for the first minute and 
$ . 0 6  for each additional minute. 

Thie ECS proposal is being made to aatisfy the outstanding 
revenue reductions commitment, in accordance with the Stipulation 
and Agreement between the Office of Publie Counsel and Southern 
Bell, and with the Implementation Agreement between Southern Bell 
and all other parties to Docket8 900960-TL, 910163-TL8 and 920260-  
TL. According t o  the Company, the estimated revenue effect without 
any etimulation would be a $43.5 million reduction, Southern Bell 
requested implementation of the Southeast LATA (local access and 
transport area) ECS routes 60 daye after approval and the routes in 
the other LATAB 120 days after approval. These dates would have 
been July 14 and September 12, 1995, respectively, which would have 

The proposed ECS tariff war coneidered at the June 15, 1995 
agenda conference. The propored tariff was ruepended t o  consider 
the ECS proposal along with other partierr' propomale at the hearing 
mchcduled for July 318 1995. 

+ been prior to the October I, 1995 required rate reduction. 

B. -it 5 5 - -  
Southern Bell amended its Initial request on July 28, 1995 by 

including 34 additional routes in the 8outheast IATA and 2 routes 
in the Penoacola WTA. Calling from -change A to Exchange B and 
ftm Exchange B to Exchange A conmtitutee two routes. According to 
Southern Bell, theme additional rate6 -re at the requert and 
urging of the Public Counmel and curtomere. The unatimulatcd 
88timated revenue effect for the 36 routes would'be $4.5 million. 
Therefore, the amended filing brr 288 Bell-towBell routes 
throughout the state, with approximately a $48.0 million 
un.timulatcd revenue effect. 
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The Office of Public Couneel rupporte Southern Bell's ECS 
propoeal am indicated i n  i t o  basic p e i t i o a :  "The Commission 
mhould uec the upcoming rate reduction for expanded local calling." 
(Order PSC-95-0895-PHO-TL, p.11) All other intenenore would UBC 
the $25 mill ion in other waye as diecusocd submcquently i n  t h i s  
Order. 

C. Proposed 2- * 

An analysis of the routee ehows 188 one-way routee in the 
Southeast IATA, with the remaining 100 one-way routes located in 
the Daytona Beach, Gsineeville, Jacksonville, Orlando, Panama C i t y ,  
and Pensacola W T b .  

A county-by-county analysis of routes in the Southeast LATA 
indieateo: 

Ilonrom County - All Southern Bell exchanges in the 
Florida Keys, to the extent that local calling is not now 
available, will have ECS calling to Key West, the county 
meat, as w e l l  ar calling between each other. ECS calling 
ie also proposed between these exchanges and the 
Homestead, Perrine, and Miami exchanges. 

w 

Dada County - Dade County w i l l  have local or ECS calling 
between a l l  exchangee in the county (countywide) , with 
the addition of ECS between the Homestead and North Dade 
exchanges. The North Dade and Miami exchanges will have 
ECS calling to and from Boca Raton and intermediate 
exchanges. 

Brornrd County - Broward County will have local or ECS 
cal l ing  between all sxchangee (countywide) and ECS 
cal l ing  to and from the Boca Raton, Boynton Beach, and 

0.k bmaoh County - Palm Beach County will have local or 
ECS cal l ing  between a l l  exchanges i n  the county 
(countywide). 

Mmttin County - BCS i r  proposed ktwecn the Stuart 
axchange, the county reat, and the Jcneen Beach, Jupiter 
and W e m t  Palm Beach exchanges. 

., Delray Beach exchangee in Palm Beach County. . -  

St L w h  C w a t y  - ECS h proposed between the P o r t  St. 
Lucie exchange and the Vero Beach, Jupiter, and Weet Palm 
Beach cxchangee. 
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Although thie  appears to be m e t  of the Bell-to-Bell routes in 
the Southcaet IATA, that le not the case. There are an additional 
619 Bell route8, plus 21 routes from Bell exchanges to the 
Indiantown exchange. 

The remaining 100 routes proporred for ECS are Bell-to-Bell 
routes in the Daytons Beach, Qainesvi l ls ,  Jacksonville, Orlando, 
Panama City, and Pensacola LATAB. Fifty-eight of the routes 
currently have mome type of toll relief plan, auch ao LCP, BOEAS, 
OCS or EOEAS in effect. Implementing ECS on these routes will 
establi8h ECS a8 the standard offering for expanded local calling. 
Customera will have a better undermtanding of the one plan versus 
the several plans identified above. These routes account fox 
approximately $5 million of the total reduction. 

I 

The 288 routes were eelectcd for the October 1, 1995 $25 
million reduction, because they provide customers with a seven- 
digit calling plan, except when croeaing area code boundaries, 
beyond their current local calling area. ECS service has been well 
received since it provides a plan where only customers using the 
plan pay. Traditional flat-rate EAS requires an EAS additive, 
mometimes over $5, depending upon the routes involved. The 
proposed ECS routes were selected based upon eubscribers' 
employment, where they worship, do their ohopping, where children 
attend school, and where medical care iia available. Southern Bell 
relied on these additional area8 to oupport its request - 1) 
obvious community of interest, 8s was exhibited in the Dade/Broward 
metropolitan area, 2) traffic etudiee, 3) routes which have eome 
type of toll relief plan currently in effect, 4 )  reciprocal routes, 
and 5 )  additional routes to eliminate any leap-fragging. 

These are the 8ame parameters used by GTE Florida Incorporated 
(GTEFL) in Docket 910179-TL, Order No. 25708 iesued February 11, 
1992. The Cornmimeion approved GTEFL'm ECS local plan bared on the 
exirteace' of a mufficient cwmunity of interemt when the following 
conditions were met:  (1) urage rtudics partially or completely 
matiofy the requirements of Rule 35-4.060(3) P.A.C.; and (2) there 
im 8 demonetrated dependence between exchangccr which may include 
educational, health, economic or governmental mewicem, emergency 
(911) ~ e ~ i c e m ,  and roeial/recreational act iv i t ico .  Countywide 
calling is 81.0 a coneiderrtion. We believe all of theme 
parrmcttxr mhould be conmidertd, rather than relying only on the 
community of inters8t factor (CIF) which i r  the calling data. 
Further, the 8.25 meeeage plan wa8 ordsred in Holmee, Jackson, 
Okaloosa, and Walton Counties when the calling ratea were lower 
than 1 call pcr acccms line, per month. (Docket No. t391246-TL, 
Order No. 24178) Also, we approved countywide calling in Escambia 
County by Order 21986 mtating "...we believe there arc mitigating 
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factors that justify implementation of countywide EAS... all are 
dependent upon Pcnoaeola for employment, higher education, county 
officce, medical and emergency (911) memiceB, and cultural and 
rocial events ... we do not believe nonqualifying intermediate 
routca to rmallcr communitie~~ mhould negate the reque8t for 
countywide EAS....n (Docket No. 871268-TL) 

Some of the intcrvenoxe sxprcmo concerns that approvai of the 
ECS plan will re-monopolize the provirion of toll aervice 
throughout a oignificant portion of Southern Bell'# operating 
territory. However, aa discuseed.aubeequently i n  this Order, 
interexchange companies ( I X C s )  may continue to carry the lame types 
of traffic on these ECS routed that they are now authorized to 
carry. Additionally, under the revised telecommunications 
statutes, specifically Section 364.337, Florida Statutes, prpviding 
for alternative local exchange teledommunication companies (ALECs) 
on January 1, 1996, there could be additional competition for this 
traffic, a6 well a8 for other local strviceB. In fact, the 17+ 
holders of Alternative Access Vendors' (AAVs) certificates as of 
July 1, 1995, upon notification to the Commission, are certificated 
as ALECs. 

Intervenors also expressed concern that the ECS calls would be 
dialed on a seven-digit basis. Southern Bell's witness does not 
believe seven-digit dialing gives the Company an insurmountable 
competitive edge. While ECS offtre a elightly more convenient 
dialing pattern, it does not offer customere the advantage of 
aggregating their usage for discount purposes. ECS calling between 
cxchangee in the 407 area code would have ten-digit dialing to 
exchanges in the 305 area code. Thie will be true of calling to 
and from the new 954 area code, which will encompass all of Broward 
County. A t  that time, calling between exchanges in Broward County 
and exchanges in the 305 and 407 Area Codes will all be on a tcn- 
digit basis. . 

D* * I 

a 

Approval af Southern Bell'. amended BCS plan is consistent 
with cornmission precedent. The Conrmimolon approved a very mimilar 
plan for GTE Florida Incorporated, in February 1992. By Order NO. 
25708,  imued February 11, 1992, in Docket No. 910179-TL, the 
Comnimmion approved 8x1 BC8 plan for the Tampa Bay area, including 
Tampa, St. Petcrmburg, Clsamater, Tarpon Springe and Plant City. 
The ratea approved i n  that order for reridential and business 
euntomere are Identical to those proposed by Southern Bell. In 
that Order, the Cormnir~rion found that: 
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GTEFL ha@ demonetrated that there i m  a mu dent 
community of intercet to warrant some form of toll 
relief. The calling patterns on theme routes partially 
satisfy the criteria for flat rate E M  and GTEFL has 
mhown numerouo examples of fundamental dependencies 
between the ECS exehangecr. Them fundamental 
dependencies involve the satisfaction of everyday needs 
such a8 jobe, health care, education, governmental r+ 

mervices and recreation. For these reaeonm, we find that 
a modified vermion of the ECS plan rhall be offered... 

In the inetant case, Southern Bell hae alleged the same type 
of community of interest factors a6 found to be evident for Tampa 
Bay. Some of the routes do meet of the requirements for W .  
-No party challenged Southern Bell's filing on the basis that there 
was no wcommunity of interest"  involving these particular routes.  
Rather, the objectione poeited to the plan are based on concerns 
that the plan is an anti-competitive attempt to remonopolize the 
intraLATA toll market. 

The Commiseion'o Order approving a modified ECS plan for GTEFL 
also found that thie action required that the approved routes be 
reclassified ae mlocalw under the then applicable statutory scheme. 
This action precluded IXCe  from carrying ECS traf f ic .  The 
Commission's authority t o  do eo was affirmed by the Florida Supreme 
Court in Flodda  merexchanae Curicre B g s o c i u n  y. Beard- , 624 
So.2d 248 (Fla. 1993). 

In contrast, a l l  partiee to thie  docket agree that I X C s  should 
be permitted to continue to carry this traffic. Given our 
decision, discussed beginning on page 20 of thie Order, that 
competition sha l l  be allowed on these rout'c~, there is no 
cognizable argument that' thie plan would, as a matter of law, 
remonopolize the IntraLATA toll amrkct. 

The most significant provision of the rrvimione to Chapter 
364, Florida Strtutea, is found in Section 364.03, Florida 
Statutes : 

Tbs k g i a l a t w e  findo that tha compmtitive provimion of 
telecommunicatione memices, including local exchange 
telecommun~cat~onr menice, i r  in the public interest and 
will provide customers with freedom of choice, encourage 
the introduction of new telccoolmunicatlons menice, 
encourage technological innovation, and encourage 
inveetment in telecommunications infraotructure. The 
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Ircgiolaturc further finds that the tranaition from the 
monopoly provision of local exchange revrice to the 
competitive provicrlon thereof will require appropriate 
regulatory oversight to protect conoumere and provide for 
the development of fair and effective competition ... 
Encouraging the development of fair and effective competitive 

proviaion of telecommunications newices, while rxercicring 
appropriate regulatory overeight to protect eon8umers0 $0 the 
Commission'e charge from the legislature. The right of others t o  
compete with Southern Bell for this traffic iis not in dispute. 

We believe that Section 364 .385(3 ) ,  Florida Statutes, the 
savings clause, is a more epecific expression of legielative intent 
than the provisions dealing with ECS found in Section 364 .385(2 ) ,  
Florida StatuteB. As discumed above, the Commieaion has 
previously approved an ECS proposal in this docket, giving credit 
to Southern Bell for rate reductions required by Order No. PSC-94- 
0172-FOF-TL. Those rates arc now capped for five years. The 
authority granted by the legislature with respect to this docket 
permitr the Commission to approve this proposal in a similar 
framework. 

After January 1, 1996, the potential for the competitive 
provision of telecommunications services in Florida will be greatly 
expanded. ALECS, as well as IXCs, will be able to compete fox 
this traffic. Section 364.161, Florida statutes, requires Southem 
Bell to: 

unbundle all of its network features, functions, and 
capabilities, including access to oignaling databases, 
myetems and routing ~ F O C C ~ C I ~ B ,  and offer them to any 

. other tcleeommun~cat~one provider requeeting cruch 
features, functione or capabilitiee for re8ale to the 
extent technically and economically feasible.' 

Thuo, the legimlature provided telecornmunicationm companies M 
opportunity to PrChaSe0 to the "extent technically and 
economically feasible" thoae mervica. accearary to offer ECS to 
colllumere. The legislature 8100 provided telecommunications 
cornpanice the opportunity to have the Connniraion establioh the 
rate., t e r m  m d  conditionr for remalc in the event that 
negotiation6 are not ~ucceesful. 

We believe it is in the public intersot to approve Southern 
Bell's ECS plan. A l l  residential and business cuetomera making 
calla on the ECS routes will benefit by approximately $48 million 
annually (unotirnulated) from the approval. 
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For theee rcaeona, we find that Southern Bell'o Extended 
Calling Service plan detailed in i t 6  May 15, 1995 filing, a13 
oupplemcnted by the additional 36 one-way routes, and modified 
below, ahall be approved effective January 1, 1996, and coneidexed 
basic mewice. Further, during the period beginning October 1, 
1995 through December 31, 1995, Southern Bell oh411 be required to 
make the appropriate refund iii compliance with the Stipulation 
approved i n  Order No. PSC-94-0172-POF-TL. Pay telephone providers 
shal l  charge end ueers $,25 per measage and pay the standard 
interconnection charge. IXCe may continue to carry the mame types 
of traffic on these routee that  they are now authorized to carry. 

B y  Order No .  PSC-95-1135-FOF-TL, ieaued September 12, 1995, in 
Docket No. 921193-TL, we approved a request for ECS on the 
following routes: Boca Raton/West Palm Beach; Delray Beach/West 
Palm Beach; Belle Glade/Weat Palm Beach; Pahokee/Weet Palm Beach; 
and Boynton Beach/Boca Raton. 

Order No. PSC-95-1335-FOF-TL required that ECS be implemented 
ae 8oon as possible, but not to exceed six  montha from the issuance 
of t h e  order. These Bame routee arc part of Southern Bell's ECS 
filing in this docket. To be consistent and avoid confusion, these 
five two-way routes shall. be implemented January 1, 1996 and 
considered basic local service. 

By Order No. PSC-95-1137-FOF-TLJ issucdSeptember12, 1995,  i n  
Docket No. 950221-TL, we approved a request for ECS on the 
DeBary/Orlrndo route. 

Order No. PSC-95-1137-FOF-TL required that ECS be implemented 
as ooon as possible, but not to exceed six montha from the iesuance 
of the order. Theme mame routee are part of Southern Bell's ECS 
filing in thie docket. To be coneietent 8nd avoid confuoion, these 
two routes ohall be implemented January 1, 1996 and conmidcrcd 
baeic local aervicc. 

By Order No. PSC-95-0646-PoP-TL, immucd May 24, 1995, in 
Docket No. 930995-TL, we approved a requcet for flat: rate EAS 
between Trenton and Newberry. By Order No. PSC-95-1219-FOF-TL, 
inrued October 3, 1995, in Docket loo. 941144-T&, we approved a 
request for f l a t  rate EAS between Big Pine Key and Key Ueot. 

Accordingly, the Trenton/Newberry and Big Pine Key/Key West 
routes rhould not be included for ECS. Thus, we modify Southern 
Bell'e ECS propomal to exclude these routee. 
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' S  IX. 

TO mathfy the $25 million rate reduction required by Order 
NO. PSC-94-0172-FOF-TL, CWA propoeee to reduce each of the 
following by $5 million: 

1. Basic wlifclinen~mcn~or citizens telephone eervice; 
2. Baeic reaidcntial telephone rcrvice; 
3. Basic telephone oervice to m y  organization that is 

. non-profit with 501(c) tax axempt rtatum; 
4. Baeic telephone service of any public mehool, 

community college and etate university; and 
5. Basic telephone memice of any qualified disabled 

ratepayer; 

CWA has pxopoeed that five customer classes or oubsets of 
classes aa identified above should receive decreases in their basic 
eervice rates. CWA'e witness cited four "regulatory principles" 
that guided CWA in developing ite proposal: 

T 
H ehou 1. 

They should be used to offeet basic service only since it 
"underlies every other aspect of the eyetern." According to CWA's 
witness, this "guarantees" that the greatest number receive the 
greatest breadth of a refund. It would also eliminate the 
possibility of discrimination againet those who cannot afford extra 
features. CWA'e witneee etatee that long distance is a "budgeted 
luxury" for some, but that dial tone defines a way of life. 
Finally,  according to the witness, the legislature and Governor 
have endorsed univeroal mewice, and univeroal Bentice is a stated 
goal of the CWA International president, 

be d i w t e d  toward iiniverflal. s e n i c e  

2.  who p - 4  - . -  - .  

According to CWA'o witncem, cram mubmidics have always been 
accepted i n  the regulatory arena. CWA therefore identified four 
groups of ratspayera ar having mpecial needs: rcnior citizens, 
public educational inrtitutionm, dimbled citizcno, and 5 0 1 ( ~ )  
exempt non-profit inatltutioar. Theme p u p r  w u l d  bcncfit from 
m d  greatly appreciate the araiatmce.  
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I 

3. 

-A's witnsae rtatts that the rsttlemeat was reached in part 
hcauee it ended allegation8 of improper male8 tactieo leveled 
againet SBT. He rretrts that the bamic residential customer would 
have been the moet frequent target of alleged malts actions. CWA 
aeeerte that mince it ie impomaible to identify the victime, the 
basic rates of all residential customers should be reduced. 

4. The ehould be si.lwl.wlv -- 
nefit the 

CWA's witncee states that its members are loyal cmploices who 
would like nothing better than to ume the money to help provide SBT 
a competitive edge. But, he ~ t a t e ~ ,  this would be disingenuous. 
Since SBT entered into the settlement to redre68 consumer issues, 
he believes that a refund plan ehould mirror that i n t e n t .  He 
argues that the SBT plan benefits the company, which is 
unacceptable "given the need to compensate the public for the 
alleged wrongdoing," and does not meet the four regulatory 
principles which have been "long embraced by regulatore." 

SBT O ~ ~ O S C B  it on the basis 
that it ie wredundant.m McCaw cites the availability of Lifeline 
Service as a reason to reject the proposal. SBT, Ad Woe and DOD 
oppose it on the bade that it is of mmall benefit to only limited 
classes of customers. ATT, McCaw, Sprint and DOD argue that it 
reduces prices that are already at or below cost. Ad Hoc and MCI 
state that it does not enhance competition. 

companv. 

No party endorsed CWA's proposal. 

FCTA and PMCA oppome it but do not specify 8 reaeon. FIXCA 
and OPC did not addrees the CWA propoaal or articulate a apccifie 
position. . OPC did, however, sndorse SBTOm proposal am the "best 
w e  of the rate reduction." OPC, by statute, reprerent. conmutters 
whoee intersot CWA state8 it 18 repreeenting in thie ca8e. 

W e  decline to adopt CWA's propooal for meveral reasons. 
F i r s t ,  a $5 million annual reduetion reduces an R-1 l ine  by 
approximately $.lo monthly. There h a m  been no evidence mubmitted 
i n  thia came that cu#ton#rm hlieve that their baric rate6 are too 
high. SBT 81ready has 8 Lifeline Service which reduces the basic 
rate by $3.50. (There is &n dditional reduction becaume of 
interstate matching of the $3.50 Subecriber Line charge.) The 
basic rate in the highemt rate group in SBT's territory i t 3  $10.65. 
Thus, the lifeline rate in Miami i6 currently $7.15 per month. 
Moreover, B e l l  h e  just received approval to eliminate the 
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Sacondary Sekice order charge associated with initiating Lifeline 
rervice. (See Order No. PSC-95-1139-POF-TL8 irsued September 12, 
1995, in Docket NO. 950882-TL) 

Second, the CWA proporal would be costly t o  hplcment and 
administer. It would require extenmive remources that are not 
available internally to the Comioeion or to Southern B e l l .  For 
example, to identify and continue to monitor the eligible curtorners 
with disabilitiee, or thore who are tax exempt, would, we believe, 
result in administrrtiva cootr out of proportion to the benefits of 
a $5 million reduction to that group: CWA appear8 to believe that 
this should not be a concern, but that any ouch cost8 rhould be 
borne by either Bell or i t 8  rtockholdera. We believe that the ECS 
proposal i r  a more efficient way to bring the benefits of rate 
reductions to the general body of ratepayers. 

Third, CWA's proposal meems t o  be bseed on the redress of 
alleged SBT wrongdoing. Contrary to CWA'e contention, it is not 
utated or in any way indicated in the Stipulation that the 
unspecified rate reduction6 should be used by SBT to cornpensate 
customers. (See Order No. PSC-94-0172-POF-TL) Rather, the 
parties agreed in the etipulation to close the investigation 
dockets. 

Therefore, we find that CWA'e propoaal ahall not be approved. 
The costs of metting up and administering the rate categories that 
CWA proposes would, in our opinion, outweigh the ooeial benefits. 
To apply amall reductions t a  the bamic rates of uelected 
residential and business customers in this way would be an 
inefficient ui3e of the funds available. 

McCaw Communications propooed, and the Florida Xobile 
. Conrmunicatione Z L e 8 o C h t i O n  adopted, that a portion of the $25 

d l l i o n  be urcd to offo@t# if necessary, rrte reductions that the 
Commirnion might order in Docket Ho. 940235-TP, the Conrrnimeion8s 
most recent inveatigatlon into the interconnection tatem of mobile 
rtrvice provider. (MSPa). The Cownirsion'm 8ctiom in that docket 
.re reflected in Order No. PSC-9S-1247-FOF-TL8 i8rued October 12, 
1995. Docket No. 910235-TL warn decided after the briefs were f i l e d  

In that Order, we have decided that the l ink between mobile 
interconnection wage rates and 8cccs8 charge6 rhould be broken. 
Prcviou~ly, whenever rwitched accesm charges were reduced, the 
mobile interconnection ratee were reduced according to a formula. 

- in thi8 proceeding. ' 
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We have dec d s ~  to freeze or reduce ectta,n wage tatee unless the 
partice negotiate a different arrangement. 

The main point at imue i n  thia case0 rccording to McCaw, ie 
that under the new utatute, mobile interconnection rate13 come under 
the definition of .network a c c e m ~ ~  menrice. The atatuts requires 
that network aecesfi! xateo be capped at July 1, 1995 lcvsle. McCaw 
A 8  concerned that even if the Commimmion requiree that the flow 
through of mwitched acceis reductions be continued in Docket No. 
940235-TP0 that given the "lack of clarity" in the new law, the 
LECs will not do so. McCaw ie particularly concerned with SBT 
because of the scheduled October 1, 1995 $55 million mwitched 
access reduction. 

Our decieion in Docket No. 940235-TL to break the link between 
access charges and mobile interconnection usage rates obviates the 
need to use a portion of the $25 million at issue in this 
proceeding to implement the decieion in.Docket No. 940235-TL. The 
question of the appropriate mobile interconnection usage rates 
after Southern Bell's scheduled October 1, 1995 $55 million 
switched accee~ reduction has been addreeeed in Order No. PSC-95- 
1295-FOF-TL, iersued October 19, 1995 in this docket. In that 
Order, we decided that Southern Bell8. rcheduled October 1, 1995 
$55 million switched acctus reduction mhould not be "flowed 
through" to mobile interconnection rates. 

Therefore, we 'decline to adopt McC~W'B proposal to apply a 
portion of the $25 million rate reduction t o  implement the decision 
in Docket No. 940235-TL. 

XII. & 

No party filed a propoaal to reduce the ratea for PBX trunks 
and DID mervier offerings. However, rsvCr81 partier 8uggented in 
testimony that rcductione i n  the rate. for there msndee offerings 
was more appropriate than any of the filed propooale. Given our 
decieion to approve the ECS plan, ws decline to reduce the rates 
for these mervieee t o  implement the $25 million un8pecified rate 
reduction. 

XI. 
+ -  

In all prior case8 involving ECS where the Commieeion bas 
made a determination, ECS has been determined to be a 
aervice. Under the previous verrion of Chapter 364, the provieion 
of local rervice within 8 given geographic u e a  wao the txclueive 
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right and rioponmibility of the local exchange campany. Such a 
finding would prohibit IXC'rp from carrying ECS traffic. The 
COmSnisaionO e authority to do so wao aff irrncd by the Florida Supreme 
Court i n  -Interwar w e  v. Re& 624 
So.2d 348 (Ph. 1993). 

By Order No. PSC-94-0572-FOF-TL0 iasusd May 16, 1994, in 
Docket No. 911034-FOF-TL0 the Conrmioaion approved the mame type ECS 
plan as ie pending in this docket for the Fort Lauderdalc/Miami, 
Hollywood/Miami, and Fort Lauderdale/North Dade routse. The plan 
wa8 proposed in an agreement between the Florida Interexchange 
Carriers Association (FIXCA) and Southern B e l l .  The agreement 
provides that "after implementation ... interexchange carriers may 
continue to carxy the name types of traffic on the toll routes that 
they are now or hereafter authorized to carry." 

The Commiemion recognized that this was a departure from 

A significant affect of this agreement is that 
interexchange companiee (IXCe) may continue to carry the 
mame typee of traffic on these routes that they are now 
or hereafter authorized to carry. We note that t h i s  is 
a change in our current policy. We currently have a 
proceeding to 8ddrtss revisions to our EW rules. One 
ieaue to be considered im  whether IXCs should be allowed 
to carry traffic on $.a5  routes. Allowing IXCE to 
continue to carry this traffic will avoid the poeaible 
harm done by precluding IXCs  from operating on a route on 
which they may have mignificant traffic volumes now, only 
to reopen that route to competition later. Whatever 
decimion reoulte from the EAS rule inveetigstion can be 
applied pxompectivsly t o  theme routca. 

The revieion. to Chrptex 364, Florida Statutea; enacted by the 
1995 Florida Iagimlature, allow m d  encourage the provirion of 
local axchange tslscorr~rmnieatione eervice by competitive providere. 
88red on them rev$mions, the BAS rulemaking docket  (Docket No.  
930320-TL) ha6 k e n  elored. Thua, a finding that cornpetition ie 
aot p e d t t r d  on them ECS route6 iu not c o ~ i r t c a t  with the 
revirionlr to Chapter 364, Florida Strtuteu. Therefore, wc find 
th8t competition rhall continue to be permitted on any and all ECS 
routes approved in thim docket. No additional action i m  neccnoary. 

previous policy. 

XIII. OF TARIFFS INELEMEWfNG DECISION 
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Given the lead time neceosary for Southern Bell to implement 
it6 propomal, the possibility of greater competition after January 
1, 1996, m d  future ability of telecorwrmnicatlonr cornpanlee to 
purchase network features, functions, and capabilities where 
technically and economically feaeible after January 1, 1996, we 
find that t8riffcr rhall be filed on or before December 1, 19958 to 
be effective January 1, 1996: Thim +i6 conriatent with. the 
legimlative mandate to promote fair md effective competition. 

The terme of the Stipulation provide that if any of the 
required unepecified rate reductlone are not implemented on the 
effective date, pro rata refunde shall be made in accordance with 
the provisione of the Stipulation. Given the approved 
implementation date, refunde ehall be made for the period from 
October 1, 1995, through December 31, 1995. 

Paragraph 10 o f  the January 5 8  1994 Stipulation between the 
parties to this docket providee for a refund or customer credit to 
be given to customere in the event there i8 a delay in the 
implementation date of the mcheduled rate reductions. The 
Commi~sion, in Order No. PSC-94-0172-FOF-TL8 approved the 
Stipulation in general and did not have an objection to that 
provieion. The purpose of the monthly credit $6 to prevent 
accumulation of non-recurring amounte that would then need to be 
refunded at a later time. Essentially, the monthly credit is a 
“refund” on a current baSi8. On that baeie, we find that a 
customer credit shall be implemented 86 follows: 

1) The credit rhould begin with the firmt billing cycle 
of the month following the month in which the order ie 
iesued, and continue until tariffe Implementing the 1995 
rate reductions at ieeus in th is  phaee of the case become 
effective. 

2) The credit ahall be applied to cumtomCrs8 bills on a 
pro-rata basis according to rate level in the rame 
faehion am halr been done previously in Docket No. 880069- 
n. 

3)  Subscriber6 who pay W i g 8  rrtsr plum mome percentage 
of the equivalent flat rate, rhall receive refundo based 
on sithex the flat rate aurr~gate, if applicable, or, if 
no tariffed flat rate murrogate cxirta, the full 
equivalent flat rate. 

4 )  Per the Stipulation, cumtomere of record as of the 
last  day of the month of the order requiring much a 
refund will be eligible to receive the cuetmer credit. 
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5)  Rspdrtm on the mtatur of the implementation of the 
refund mhould be f i l e d  in accordance with Rule 25- 
4.114 ( 7 )  F.A.C. 

6 )  SBT mhall provide mtaff with documentation mupporting 
it'e calculation of the specific refund amounts. 

Bamcd on the foregoing, it io 

ORDERED by the Florida Public Service Commission that 
It Cornifision etaff'a Motion to Supplement the Record is granted. 

is further 

ORDERED that the unspecified $25 million rate reduction 
mchedulcd for October 1, 1995, mhall be proceesed under the former 
version of Chapter 364, Florida Statutes. It ir further 

ORDERED that Southern Bell's ECS plan ehall be considered part 
of basic local telecommunications service, for the purposes of 
Sections 364.02 and 364.051, Florida Statutes. It ie further 

ORDERED that mince Southern Bell's ECS plan shall be 
considered part of basic local telecommunications mewice, the 
imputation requirement of Section 364.051 (6 )  (e) doem not apply. It 
is further 

ORDERED that Southern Bell's ECS propooal dote not appear to 
violate any other provision of the rcviued Chapter 364, Florida 
Statutes. It is further 

ORDERED that Southern Bell's Extended Calling Service plan 
detailed in itm Hay 15, 1995 filing, as mupplcmcntcd by the 
additional 36 one-way routes and mdlificd herein, i s  .=roved, to 
be effective January 1, 1996. It further 

ORD- that Order Mo. PSC-95-1135-POF-TL ie modifiedrto 
require implementation on the routes approved for ECS in that Order 
to be effective January 1, 1996. It im  further 

ORDERED that Order Wo. PSC-95-1137-FOF-TL ir modified to 
require Smplcmentation on the route6 approved for BCS in that Order 
to h effective a.ntury 1, 1996. It ir  further 

ORDERED that we decline to 8dopt CWA'm propeal to implement 
the $25 million wapecif isd rate reduction. 

ORD- that we decline to adopt McCaw'i proporal to implement 
the $25 million w p e c i f i e d  rate reduction. 

It i e  further 

It i# further 
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ORDERED that we decline to reduce the rates for PBX trunks and 
DID menice o f f e r i n g s t o  implement the $25 millionunspecified rate 
reduction. -It im further 

ORDERED that competition rrhsll continue to be permitted on all 
ECS routcia approved in this docket. 

ORDERED that tariffs implementing the ECS plan approved i n  
thie Order ahall be filed on or before December 1, 1995, t o  be 
effective January 1, 1996. It is further 

ORDERED that Southern Bell .ahall iasue refunds as detailed in 
this Order fox the period from October 1, 1995, through December 
31, 1995. It is further I 

ORDERED that this docket shall remain open to continue to 
implement the agreement approved in Order No. PSC-94-0172-FOF-TL, 

It is further 

By ORDER of the Florida Public Sewvice Commission, this 
day of Novembex, 1995. 

Division of Records and Reporting 

( S E A L . 1  
RVE 

Chairman Clark dimentm a6 i d  

I dimagree with the Cormniamion'rr decimion to implement 
M e n d e d  Calling Semice (BeS) on all 288 routee propooed by 
Southern Bell. The guidelines ursd by Southern Bell and the . 
majority in determining whether ECS was warranted are inappropriate 
in that they do not outline 8~eCifiC criteria which establiah a 
clear community of interemt. They are, rather, a rubjcctive belief 
that a acornunity of interest* exists. Based on the criteria this 
Coarmio8ion uued in two previou8 rate case8 (United and GTE), only 
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70 of the 288 route6 demonstrated rufficient community 0 interest 
to warrant toll relief. The majoxity'o dccieion in this cast is 
contrary to thome two previoue came8 and to the Commiseion'o prior 
dccieione on extended area memice requcmts, is inconsietcnt with 
our decioion in the IntraLATA Preeubecription Docket, 8nd is 
anticompetitive. While the decision grants mhort-term toll relief 
to those cuetomera served on the routes for which no community of 
interest was demonstrated, it will etifle vigoroue competition 
which, in the long-term, is the best means of ensuring low rates 
and high quality service. 

Of the 252 originally proposed routeB, only 36 had calling 
rates of 3 Messages per Access Line per Month (M/A/Ms) or greater. 
The remainder of the routes were selected due to Southern Bell's 
"obvious community of interest" criterion (Broward and Dade 
Counties), elimination of leapfrogged routes, or a dedre for 
reciprocal calling. Of the 36 which were added after the original 
petition, none had calling rates of 3 M/A/Ms or greater. All of 
these routes were added to the proposal to accomplish eountywide 
calling within Palm Beach County, and calling from certain Palm 
Beach County exchanges into Broward County. 

0 

-.I 

Requiring specific qualifying criteria Se coneistent with our 
previous decisions on extended area calling plans and the decision 
of Judge Greene of the U.S. District Court regarding the denial of 
Southern Bell's request for waiver of its Modified Final Judgement 
(MFJ) for an alternative toll plan on specific intarLATA routes. 
Judge Greent denied Southern Bell'e waiver xequerrt because it did 
not meet epecific qualifying criteria. He considered the request 
nothing more than discounted toll and, therefore, anticompetitive. 

Since Judge Greene's decision, thie Commission ha8 
coneiBtcntly required qualifying criteria before ordering ECS. In 
fact, many countywide EAS rcqueoto have k e n  denied in whole or in 

. part because the route(6) did not meet a minimum qualifying 
criteria (Alachua, Marion, Highlands, Namsau, Levy, Pameo, Lake, 
Sarasota, Santa Roia, Palm Beach, Broward, Dade, Polk and Walton 
Counties). By granting ECS on route6 that do not meet rpccific 
qualifying criteria, the cOmmi8~ion is 8etting a precedent for 
blurket approval of future ECS requests with mirnilar calling 
Pttc-8. 

f c 

There is an immediate knefit  to coneurnere in reduced rates by 
granting ECS on all the proposed routes; however, only time will 
tell if the local market will become sufficiently competitive to 
keep prices i n  check. Even though interexchange carriers are 
allowed to compete on ECS routem, they cannot effectively compete 
kcaucre they mubt pay access chargen. I t  is difficult for fXCs to 
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compete against Southern Bell'. ECS pricce which axe below the 
pricae that IXCe  murt pay Southern Bell for access cbarge8, except 
for 6hort haul (0-10 milee) calle of one minute. If I t  ie arsumed 
that customers will make the rational choice of w i n g  the lowest 
comt provider, in order to determine whether it I n  cheaper to uae 
Southern Bellle $.25 rate or t o l l  mrvice from an interexchange 
carrier, the customer must make a decision to dial  the additional . digits, must know in advance how long the call will lamt, the 
distance, and the time of day (discount period) the call will be 
made. It is unrcaronablc to alrrume that a customer will go through 
this kind of exercime and that competition will continue to  exiat 
on these  route^, cepecially when ECS is bundled with local service. 
ECS will initially give Southern Bell the advantage of competing 
only against alternative local phone companies for these calle and 
may enable Southern Bell to further eolidify their strong market 
posit ion. 

Furthermore, Southern Bell's proposal is contrary fo the 
Commission'e decision in the XntraLATA Presubscription Docket 
(Order No. PSC-95-0203-FOF-TP' Docket No. 930330-TL). The 
majority's decieion essentially removes the Southeast IATA fromthe 
toll market and gives Southern Bell customers 7-digit dialing. By 
converting ECS calling to 7-digite only for Southern Bell, this 
will effectively nullify the Commission's 1+ decision. Customers 
seeking to uBe a competitive long distance carrier will be required 
to use 10-digit dialing, which will impose a barrier to the I X C s .  
The Commission'e intent with granting intraLATApreeubecription was 
to  provide consumers the option of choosing a carrier other than 
the LEC0 using the same dialing pattern for 1+ intraLATA calls. 

The majoxity'e decision is alao contrary to the legislative 
mandate to t h i s  Comiesion to act 88 a catalyst for competition. 
If these routes had rkmained toll, active and oignificant 
competition already in place would continue. A0 the pricce which 
the local telephone companies charge the long diatrnce companies 

- for connections Continue to d r o p 0  80 pxcrcribed by.rtatute, the 
priccn for toll callr would continue to decrease. Tbs umjoxity'B 
dccinion remove6 there routes from a very coqmtitive toll market 
and places them in a leas competitive local market. In addition, 
Southern Bell ie gaining thim competitive advantage without any 
financial penalty mince th i6  proposal i o  king funded through $25 
million in required revenue redueti-. - - 

For thclrc reasons, I dirsent from the majority's decirion. 

Comniooioncr Khol ing  joins in the dimeent. 
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The Florida Public Service Comieslon ie required by Section 
120.59(4) ,  Florida Statutes, to notify parties of any 
administrative hearing ox judicial review of Commieslon orders that 
i6 available under Section8 120.57 or 120.68, Florida Statutee, as 
well 8s the procedures and t i m e  limits that apply. Thio notice 
ehould not be conatrued to mean all rcqueets for an administrative 
hearing or judicial review will be granted or result in the relief 
oought . 

Any party adversely affected by the Commission'@ final action 
in this matter may requeet: 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director, Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahdssee, 
Florida 32399-0850, within fifteen (15) days of the issuance of 
this order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2 )  judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of a water and/or 
wastewater utility by filing a notice of appeal with the Director, 
Division of Records and Reporting and filing a copy of the notice 
of appeal and the filing fee with the appropriate court. This 
filing must be completed within thirty (30) days after the iisuance 
of this order, pursuant to Rule 9.110, Florida Rules of Appellate 
Procedure. The notice of appeal must be in the form specified in 
Rule 9.900 (a), Florida Rules of Appellate Procedure. 




