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PO NTS ON APPEAL AND
SUWARY OF ARGUVENT

PO NT |

DID THE FREQUENT REFERENCES OF THE PROSECUTI ON DURI NG
VOR DIRE TO KAREN KULICK S ALLEGED PROSTI TUTI ON AND
CURTIS C. GREEN S ALLEGED PIMPING PRECLUDE A FAIR TRI AL

OF THE DEFENDANT AND DID THE TRIAL JUDGE ERR I N FAI LI NG

TO FIRMLY ASSERT H S AUTHORITY I N THAT REGARD.

The prosecutor's continuous references to "prostitute”
and "pimp " were part of a deliberate effort to inflame the
jury. Commencing in the voir dire and only concluding wth
the final argument in the penalty phase. M. Acott's con-
duct was so egregious that it was error for the court not to
declare a mstrial.

Accordingly, the trial court should be reversed and the

case be remanded for new trial.
PO NT 1|1

. DD THE TRIAL JUDGE AND THE PREVI QUS JUDGE ERR BY AL-

LONNG THE TRIAL TO PROCEED IN THE FACE OF THE UNWLL-

| NGNESS OF DEFENSE COUNSEL TO DEPOSE THE STATE'S W T-

NESSES.

It was error to allow the trial to proceed w thout de-
fense counsel first deposing the State's wtnesses. The
State Attorney urged that argunent on Judge Andrews prior to
trial and, in fact, argued that any such approach was inher-
ently wong.

Accordingly, the trial court should be reversed and the

case be remanded for new trial.




PO NT |11

[1l. DID THE TRIAL JUDGE FAIL TO MAI NTAIN AN ATMOSPHERE

VH CH WOULD INSURE A FAIR AND OBJECTI VE EXAM NATI ON OF

THE EVI DENCE BY THE JURY.

Court personnel prejudiced defendant's opportunity for
a fair trial, ab initio, by parading him in handcuffs
through the nmain hall and denying him the opportunity to
have fresh clothes and |ook presentable.

Accordingly, the trial court should be reversed and the

case be remanded for new trial.
PO NT [V

V. IS THE PROCESS BY WHICH THE JURY WAS SELECTED SO
FLAVWED, BIASED, AND TAINTED W TH RESPECT TO THE JURY
RECOMVENDATI ON OF DEATH AS TO ABSOLUTELY PRECLUDE A
CONSTI TUTI ONAL DECI SION W TH RESPECT TO THAT QUESTI ON.
Florida's bifurcated guilt and penalty procedure in

first degree nmurder trials is inherently unfair, unconstitu-

tional, and strongly biased against defendants. The exclu-
sion of that segnment of the population with reservations
about capital punishnment coupled with the jury's ability, by
nere mpjority, to recomend death creates a fatally flawed
process.

Florida Statute 921.141, wth respect to the creation

of the mechanism by which a jury can recommend death by nere

majority vote, should be declared unconstitutional.




PO NT V

V. DID THE COURT ERR IN FAILING TO GRANT DEFENDANT'S MO

TION FOR MSTRIAL WHEN I T BECAME OBVIQUS THAT THE JURY

WAS DEADLOCKED AND A VERDI CT COULD ONLY BE OBTAI NED BY

APPLYI NG PRESSURE ON THE PANEL.

Florida Standard Jury Instruction 3.06 was given in the
morning of the last day of trial, after the jury announced
it was deadl ocked, and several hours later, after the jury
had requested the testinony of several wtnesses, a verdict
was obtained. The time allowed was too long and it permt-
ted what in essence anted to a new, partial trial.

Accordingly, the trial court should be reversed and the

case be remanded for new trial.
PO NT VI

VI, IN LI GHT OF DEFENDANT'S MENTAL CONDI TION AND ABI LI TIES,

DID THE COURT ERR IN ALLONNG H M TO SPEAK TO THE JURY

DURI NG THE PENALTY PHASE.

It was error for the court to permt Curtis Geen to
address the jury in the penalty phase and ask for death, be-
cause he was nentally inpaired and unable to make that deci-
si on,

Accordingly, the trial court should be reversed and the

case be remanded for new trial.

PO NT VI

VIil. DD THE COURT ERR IN ALLOWN NG DETECTI VE LARRY ASHLEY TO
TESTIFY AS TO THE SUSPECTS HE HAD DEVELCPED, BARNEY
FRANKLI N AND CURTI S GREEN.

Vi




Detective Larry Ashley should not have been allowed to
testify as to who his primary suspects were. The only pur-
pose of that testinmony was to highlight the accused.

Accordingly, the trial court should be reversed and the

case be remanded for new trial.
PO NT VIII

VIII-DID THE COURT ERR IN ALLOW NG DEPUTY SHERI FF DON

CORBI TT TO TESTIFY THAT HE HAD NOTI CED THAT BARNEY

FRANKLIN AND CURTIS GREEN HAD G VEN EACH OTHER ALIBIS

FOR THE NIGHT OF THE MJRDER

Deputy Sheriff Don Corbitt should not have been allowed
to link the alibis of Barney Franklin and Curtis Geen in
his testinony.

.
Accordingly, the trial court should be reversed and the

case be remanded a new trial.

Vii




STATEMENT OF THE CASE

Karen Kulick was murdered on May 22, 1988. Curtis
Geen was indicted for first degree nurder by the grand jury
on February 21, 1995. He made his first appearance before
the Honorable J. Dale Durrance on March 4, 1995. Roger
Alcott, Esquire, was appointed to represent Curtis Geen by
the Honorable Daniel True Andrews on April 24, 1995, upon
the withdrawal of the Public Defender and upon the rescind-
ing of the previous appointment of WIlliam Cea. The trial
comrenced on August 28, 1995, and the first phase concl uded
on Septenber 14, 1995, wth a verdict of nurder in the first
degree. Def ense counsel noved to withdraw and noved for a
new trial on Septenber 22, 1995. On COctober 18, 1995, the
jury by a ten (10) to tw (2) vote returned a verdict call-
ing for the defendant's execution. The State's sentencing
menor andum was filed on Cctober 20, 1995 and defendant's
sentenci ng nmenorandum was filed on October 27, 1995. The
Court filed its sentencing menorandum on Novenber 9, 1995
Judgnent and sentencing, together wth sentencing order,
took place on the date of the sentencing menorandum Noti ce
of Appeal was filed on Novenber 22, 1995. Statenment of Ju-
dicial Acts to be Reviewed, Designation to the Court Re-
porter, and Directions to the Cerk of the Court were filed

on Novenber 30, 1995.




STATEMENT OF THE FACTS

The victim, Karen Kulick, was nurdered sometime in the
early morning hours of My 22, 1988. Her body, bearing evi-
dence of nultiple wounds and traumas, was found naked, wth
the exception of her tennis shoes, in the center of Master-
piece Gardens Road in Polk County, Florida, a short time af-
ter it had been deposited in that location. The initial in-
vestigation of the crime was fruitless.

Crime scene technicians and other police officers were
di spatched to investigate the Masterpiece Gardens Road crine
scene. Subsequently, Dr. Alexander Melanud, the nedical ex-
am ner, thoroughly exam ned the corpse. He found, inter
alia, that the victim had a high blood alcohol content and,
despite a conprehensive medical exam nation, there was no
evi dence that she had been sexually nolested.

Ms. Kulick had been arrested by the Bartow Police De-
partment on the preceding night as a result of a confronta-
tion and subsequent trespass at the bail bond and delicates-
sen business of her former boyfriend Randy Culledge. Thei r
rel ationship and her enploynent at the delicatessen had pre-
viously been termnated and Ms. Kulick had visited M.
Gulledge's property to confront him He called 911 and the
Bartow Police investigated. \Wen the police officer was un-
able to get Ms. Kulick to cooperate in a satisfactory nman-
ner, she was arrested and jailed. Later, she was released

by the Polk County Sheriff's Departnent despite the fact




that she was inebriated.

Earlier on the day of her arrest, M. Kulick had been
drinking with Barney Franklin. Def endant Curtis Geen |ived
with Barney Franklin and his wife in a trailer in Bartow.
M. Franklin had first asked M. Geen to pick up Ms. Kulick
and transport her to his trailer, but M. Geen and a rela-
tion of M. Franklin were chased from Ms. Kulick's residence
by her father with a firearm  Subsequently, M. Kulick was
picked up by M. Franklin and the two of them drank to-
gether, as previously nentioned, until shortly before M.
Franklin's wife returned from work. That drinking session
was the reason why Ms. Kulick was intoxicated l|ater that
ni ght.

Ms. Kulick attenpted to secure transportation hone,
both during the confrontation at M. Gulledge's business and
later from the Polk County Jail, but she was unsuccessful.
Neverthel ess, the Sheriff's Department released her in an
intoxicated state in the early norning hours and she wal ked
away fromthe jail. At the time she disappeared into the
night, the officer knew her to be not only intoxicated, but
also in an argunentative and confrontational nood.

This case attracted a great deal of attention in Polk
County because of the nudity of the victim, her discovery in
the mddle of the public highway, and the shocking evidence
of physical abuse. Her release by the Polk County Sheriff's

Department in an intoxicated and angry state was a matter of




concern to the authorities and a public relations nightmare
There was a significant amount of pressure on all of the
agencies of law enforcenent to solve this case

Years after the homcide, |aw enforcenment devel oped
Barney Franklin and Curtis Green as prime suspects. Al-
though both individuals and others associated with them had
been questioned shortly after the nurder, their reciproca
alibis, and evidence suggesting that M. Kulick mght have
been picked up by a trucker, apparently encouraged |aw en-
forcement to ignore them and to pursue other |eads. Bot h
individuals were arrested early in 1995 and M. Franklin in-
crimnated M. Geen, but exculpated hinself. Later, almost
on the eve of trial, Angelo Gay, an inmate in the Polk
County Jail, who had previously been a "snitch”™ in another
high profile case, clainmed that Curtis Geen had incrim-
nated hinself to him during a period of a few hours when

they were sharing the same cell.




PO NT |

DID THE FREQUENT REFERENCES OF THE PROSECUTI ON DURI NG
VOR DIRE TO KAREN KULICK S ALLEGED PROSTI TUTI ON AND
CURTIS C. GREEN' S ALLEGED PIMPING PRECLUDE A FAIR TRI AL

OF THE DEFENDANT AND DID THE TRIAL JUDGE ERR I N FAI LI NG

TO FIRMLY ASSERT H' S AUTHORITY I N THAT REGARD.

"Prostitute” and "pinmp" were words deliberately and
outrageously enployed by the prosecution in the exam nation
of prospective jurors. They were designed to inflame and
engage the jury on the nost elenmental |evel

Cearly the prosecutor planted those words in the
jurors' mnds to serve as a fulcrum around which to base his
construction of a notive. It is equally clear from the re-
cord that the testinony concerning Dawn George was irrele-
vant and the testinony about the prostitution of the victim
and the connection of the defendant to that prostitution was
limted to one instance in which the defendant played no ac-
tive role. (T 1616-1618, 1619 & 1626)

The prosecutor knew this possible notive to be inflanmatory
and spurious, This makes the prosecutor's early, frequent
poi soning of the jurors' minds an outrageous exanple of
prosecutorial msconduct.

The instant case was based on circunstantial evidence
coupled with the self-serving testinonies of a co-defendant
and a "jailhouse snitch" and the record reflects that the
jury agonized for two days before returning a verdict of

guilty. A few grains of sand one way or the other could




easily have tipped the balance. Wrds like "prostitute"” and
"pinp " are nore than nere grains of sand. In fact, the word
"pinp " screans the notive that the State was never able to
support with any testinmony or other evidence. The prosecu-
tor's argunent in the penalty phase nakes it crystal clear
that he intended to exploit sex to the great prejudice of
the defendant and in the absence of any supporting evidence.
(T 2627 & 2653) He argued that the victim had been sexually
assaulted even though his own wtness, the nedical exam ner,
found no evidence of sexual activity after an extensive ex-
am nation of the victim and he totally msconstrued the tes-
timony of his witness Gay to invent a sexual elenent out of
whol e cloth. Gay never testified to a sexual elenment and
M. Aguero's fabrication was extrenmely prejudicial. He de-
l'iberately waved a non-existent "bloody shirt" from the very
beginning of the trial to the very end. See Hall .

Wai nwight, 733 F2d 766 (11th US CCA 1984), rehearing denied

749 724 733, cert. denied 105 S C 2344, 471 U.S. 1107, 85
L. Ed. 2d 858 cert. denied 105 S C 2346, 471 U S. 1111, 85
L. Ed. 862; and Garron v. State, 528 So. 2d 353 (Fla 1988).

PO NT I

Il DID THE TRIAL JUDGE AND THE PREVI QUS JUDGE ERR BY AL-
LOWNNG THE TRIAL TO PROCCEED IN THE FACE OF THE UNW LL-
| NGNESS OF DEFENSE COUNSEL TO DEPOSE THE STATE'S WT-
NESSES.

It is a comonplace and understood by nost defendants




that the defense attorney and the defendant should function
as a team. The defendant's strategy was obviously to force
the pace in order to put the State at a di sadvantage. Wth
that in mnd, the defense was wlling to sacrifice such
conventional tools as depositions. That decision was cer-
tainly a controversial decision and in some judicial quar-
ters would be considered an inheritanly bad one.

Def endant was in no position to weigh the nerits of his
counsel 's strategy. He had only very limted intelligence,
was obviously under great enotional strain, and had no | egal
training. The prosecutor, before trial, specifically warned
the judge of how inappropriate it was to proceed in that
fashion. (R 54) Mreover, Judge Andrews was the only one in
a position to insist that the defendant's rights be pro-
tected, and he failed to do so. This was a situation which
called for real insight and not some nmeaningless litany of
stock questions addressed to an obviously unconprehending
def endant .

M. Geen belatedly realized the consequences of his
blind support of the defense attorney. The defense attorney
then filed his Mdition to Wthdraw. (R 259-260) Unfortu-
nately, the cow was by then long out of the barn and the is-
sue of depositions was moot except in this forum See

Cappeta v. MWainwight 433 F2d 1027 (5th U.S. CCA 1970).




PO NT [11

[1l. DID THE TRIAL JUDGE FAIL TO MAI NTAIN AN ATMOSPHERE

VH CH WOULD INSURE A FAIR AND OBJECTI VE EXAM NATI ON OF

THE EVI DENCE BY THE JURY.

Early in the course of the trial the defendant was pa-
raded, in handcuffs, through the crowded confines of the
main hallway at the tenmporary courthouse. Somewhat |ater it
appeared that he was unable to comunicate with his rela-
tives to obtain fresh clothes. Wen he requested the use of
the phone for that purpose, he was threatened with punish-
ment by his jailers. These two events are cunulative and
form a pattern which, while seemingly trivial, tended to de-
prive him of his humanity and cast himin the apparent role
of a felon. (T 218-223)

The judge addressed both concerns and pronptly set mat-
ters right with respect to future conduct, but that is evi-
dence of the nerit of defendant's grievance. Not hi ng mean-
ingful was done to address the existing dangerous inpres-
sions which mght have becone |odged in the mnds of the
prospective jurors. It is to easy to ignore the prejudicial
i npact of inpressions and the actions of court personnel and
jailers. However, the danmage they do can be just as harnful

as a ruling by the court. (T 646-647) See Rockett v. State,

262 S 2d 242 (Fla. 2DCA 1972).




PO NT |V

I'V. IS THE PROCESS BY WHI CH THE JURY WAS SELECTED SO
FLAVWED, BIASED, AND TAINTED WTH RESPECT TO THE JURY
RECOMVENDATI ON OF DEATH AS TO ABSCLUTELY PRECLUDE A
CONSTI TUTI ONAL DECI SION W TH RESPECT TO THAT QUESTI ON.
Capital punishment in Florida seens to be applied in an

evenhanded fashion, because people opposed to its applica-

tion and people clamoring for its application are equally
subj ect to exclusion. The truth is sonewhat different.

Florida's bifurcated procedure inescapably weighs the scales

in favor of death. Exclusion of the two previously nen-

tioned classes of prospective jurors does not pose such a

sharp threat to due process in the first phase, but in the

penalty phase the consequences are dreadful and totally un-
necessary.

The verdict in the first phase of a first degree nurder
trial requires unanimty on the part of the jury which works
to thwart extrene sentinents. However, the rule of the ma-
jority during the penalty phase favors the extrene sanction.
How can it be otherw se when a prosecutor such as M. Aguero
systematically excludes anyone with the faintest reserva-
tions about the death penalty. Only those jurors ready and
willing to consider death are permtted to play any role on
the jury. Conversely, there is no real safeguard, other
than scarce perenptory challenges, against the very real

possibility that the bloodthirsty and zealous wll mask or

mute their feelings and find their way onto the jury. Under




such a system the playing field is tilted inplacably in the
direction of death.

Allowmng a sinple mgjority to decide for death, when
all opponents are systematically excluded, violates elenen-
tary concepts of justice and due process. The defense nade
mul tiple objections during the course of the trial to this
procedure. The obvious answer to the problem would be to
require a unani nous recomendation for death from the jury.
It is so obvious, one wonders why such a fatally flawed
mechani sm has been allowed to linger when the renedy is so
simpl e,

The courts, of course, have the ability and the duty to
w thstand the harsh winds of political passion and correct
this problem Conversely, inposing the death penalty is a
heavy burden for some nenbers of the judiciary, whose noral
convictions mnake them unconfortable. It is far easier to
await a recomendation from the jury rather than nake that
deci sion unsupport ed. The system also provi des the judici-
ary with some protection from the political passions of the
el ectorate. Conveniently, the judicial conscience is af-
forded some protection from the responsibility for the deci-
sion and, additionally, the onus for the decision can be
borne by the jury. It is a very useful systemfor judges,
but somewhat |ess satisfactory for defendants.

It would appear that the real reason for the easier de-

cision making process in the penalty phase is to facilitate

10




the judiciary's role as ultimate arbiter, while providing as
much cover for them as possible. Either the recomendation
for death should be unaninous or a broader cross section of
society should be allowed to decide. Qur present system
gives the trial judge power w thout true responsibility.

The convenience of the judiciary and the coddling of
political passions are not weighty enough considerations to
support a system which amounts to a stacked deck. Extreme
supporters of the ultimate sanction are permtted to dom -
nate events in the penalty phase through overrepresentation
on the panel and the unwillingness of politically sensitive
judges to challenge public opinion by overruling popular
jury decisions. This is such a case.

Lochart V. McCree, 476 US 162, 106 S C 1758, 90 L. Ed.

2d 137 (1986), is a leading case in this area, but the ma-
jority only addressed jury conposition in the guilt phase.

It distinguished, but did not overrule, Wtherspoon v. IIIi-

nois, 391 us 510, 88 s ct 1770, 20 L Ed 2d 776 (1968), and

Adans v. Texas, 448 US 38, 100 S Ct 2521, 65 L Ed 2d 581

(1980), which involved sentencing and afforded relief to the
def endants invol ved. Further, Lochart's rationale was
strained, inplausible, and totally at odds with all of the
academ c studies, as argued in Justice Marshall's dissent.
In the face of such evidence and the constant challenges, it
is obvious that the bias built into statutory schemes Iike
Florida's is by design.

Alvord v. State, 322 So, 2d 533 (Fla, 1975), is the

11




progenitor of a line of Florida cases which uphold w thout

di scussion its support for majority decisions in the penalty
phase. However, the Court in Alvord faced a critically dif-
ferent statutory scheme. The jury recommendation under the
old statute was for nercy and not death. A situation to-
tally at odds with the instant case. Chi ef Justice Adkins
specifically notes that such a recomendation by mgjority
vote, rather than unaninous vote, is beneficial to defen-
dants. It is past tine to give sone attention to FS

921. 141.
PO NT V

V. DID THE COURT ERR IN FAILING TO GRANT DEFENDANT' S M>

TION FOR M STRIAL WHEN | T BECAME OBVI QUS THAT THE JURY

WAS DEADLOCKED AND A VERDI CT COULD ONLY BE OBTAI NED BY

APPLYI NG PRESSURE ON THE PANEL.

The jury announced it was deadl ocked in the norning,
before lunch, of the last day of trial. Judge Prince as a
consequence of the jury's announcenent gave the deadl ock in-
struction, 3.06. Several hours later, after the jury had
requested that the testinony of several wtnesses be read
back to them defense noved for a mstrial based on the fact
that pressure was being applied to the jury. The judge did
not grant the motion. (T 2435-2439)

The defense raised the issue of the long time delay
subsequent to the announced deadl ock and argued that in a

case which was "so close" any verdict would be the result of

12




pressure and therefore suspect. Qoviously, the underlying
rationale of the deadlock rule is to encourage the jury to
go back and rethink the case. In the instant case, the jury
actually devoted its time to rehearing selected portions of
the testimony. Such a procedure did not constitute rethink-
ing, but was actually retrial by faulty and inconplete
means. The defense was concerned that the process had gone
too far and that any verdict would be fatally flawed.

Li ke most of us, courts prefer to get on with the job
and to finish what they start. That human tendency coupl ed
with the deadlock rule sometimes Works to prevent a proper
decision. Deadl ocks are bad, but coercion of the jury and
the encouragenent of dangerous practices are worse. Unfor-
tunately, the urge to acconplish sonething is generally too
strong for the judge and the jury. The judge nust, conse-
quently, guard against the tenptation to allow just a little

more time and just a little nmore latitude in an attenpt to

avoid a mstrial. That was not done in this case.
PO NT VI
V. IN LIGHT OF DEFENDANT'S MENTAL CONDI TION AND ABI LI TIES,

DD THE COURT ERR IN ALLONNG H M TO SPEAK TO THE JURY
DURING THE PENALTY PHASE.

The defendant possesess |limted intelligence and suf-
fers from serious psychiatric disabilities. The court was

wel |l aware of defendant's limtations, but permtted himto

13




address the jury during the penalty phase and request death.
Def ense counsel objected vehenently to such testinony on the
grounds that it was suicidal and inproper for an individual
with defendant's dimnished capacity to be allowed to throw
himself on his sword. (T 2446-2447 and T 2467-2472)

The court in overruling the objection was concerned
with defendant's right to exercise free speech, but that
right has never been absolute, This situation is anal ogous
to all those instances when the courts feel thenselves
obliged, before a defendant takes sone serious action, to
inquire whether he is on drugs or suffers from sone other
disability. Yet in the supreme noment of Curtis Geen's
life, Judge Prince permtted himto take a step which every
| awyer in the courtroom realized was fatal.

It is clearly proper to permt sonmeone wth nornal
abilities to arrogate for hinself the role of attorney. De-
fense counsel argued, however, that it was inproper for
someone wWith such dimnished faculties. It is on the same
footing with the concern that law shows for infants and in-
conpetents.  The court erred when it failed to weigh free
speech against defendant's disabilities.

Any such statement nust be voluntary. See More v
Michigan, 78 S & 191; 355 U S. 155 (1957). 2 L. Ed. 2d 167
and Calloway v Vainwight, 409 F2d 562, (5th US CCA 1968).

The penalty phase of a first degree murder trial is obvi-

ously a "critical" stage of the proceedings and, conse-

14




quently, the bar is higher. Inplicit in the normal practice
of addressing questions testing conpetence to defendants is
the need to insure the voluntary nature of their acts or

statements.

PO NT VI

VII. DD THE COURT ERR IN ALLOWN NG DETECTI VE LARRY ASHLEY TO
TESTIFY AS TO THE SUSPECTS HE HAD DEVELOPED, BARNEY
FRANKLI N AND CURTI'S GREEN.

The prosecutor used his wtness, Detective Larry
Ashley, to show that a trained |aw enforcement officer had
devel oped Barney Franklin and Curtis Geen as the prime sus-
pects. This was neant to highlight the tw individuals in
the jurors’ m nds and legitimize the suspicion with which
all defendants are viewed. It is the kind of subjective
testinony that experts are allowed to give, but is inproper
in the mouths of other wtnesses. Detective Ashley was not
qualified and tendered as an expert. (T 1942)

Def ense counsel objected and the testinmony was allowed
to stand on the record. It was inproper because it repre-
sented nothing nore and nothing less than one nan's subjec-
tive opinion. He should have limted hinmself to factual
testimony which would have allowed the jury the opportunity
to reach an independent concl usion.

This testinony was part of a rather conprehensive ef-
fort on the part of the prosecutor to nake, wthout support-

ing evidence, Curtis Geen appear as a pinp, suspect, and
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mur der er . It is only a short step from a detective's sus-
pect to guilty of the crime as charged. The prosecutor
should not have been allowed to take this step on the basis
of opinion testinmony, but should have been required to prove

his case. See Garron v. State, 528 So. 24 353 (Fla. 1988).

PO NT VIII

VI11.DID THE COURT ERR IN ALLON NG DEPUTY SHERI FF DON

CORBI TT TO TESTIFY THAT HE HAD NOTI CED THAT BARNEY

FRANKLIN AND CURTIS GREEN HAD G VEN EACH OTHER ALIBIS

FOR THE NI GHT OF THE MJRDER.

Admi ssion of the testinony of Deputy Sheriff Don
Corbitt that Barney Franklin and Curtis Geen had given each
other alibis does not seem so egregious until the total de-
sign of the prosecutor's multifaceted effort to poison the
wel I's is considered. It is cunulative to the testinony of
detective Larry Ashley and the prosecutor is again singling
out the two defendants for his spotlight. Testinony could
have easily been elicited that Barney Franklin was Curtis
Geen's alibi, but the prosecutor preferred to link them to-
gether and cast the shadow of doubt on both of them Hi s
purpose was not to bring the source of the alibi to the
jurors' attention, but rather to nake the two defendants
seem guilty by the nere fact of there association. (T 1885)

This testinony is rendered nore injurious for the very

reason that it is part of a concerted and coordinated effort

based on pejorative |anguage, injurious characterizations,
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and ad hoc reasoning. Perhaps, if it were standing alone,
it would not be so objectionable. Conversely, as part of
the prosecutor's grand design, it is another cleverly con-
structed device to nake the defendant seem guilty on the ba-
sis of association and the officers' preconceived scenario.
Such great enphasis on the alibis is disproportional at
this stage of the proce-ss because events have noved beyond
that point. The defense did not raise the issue. It was
exclusively the prosecutor's vehicle to use this witness to
point yet another respectable finger of suspicion at the de-
fendant. The witness had no other purpose. See Grron V.

State, 528 so.2d 353 (Fla. 1988).
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CONCLUSI ON

The trial court erred in several instances by not de-
claring a mstrial and the procedure established by FS
921.141 is wunconstitutional. The decision of the trial
court should be reversed and the procedure established by FS
921. 141 for a majority vote on the penalty phase decl ared

unconstitutional.
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