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SYMBOLS AND REFERENCES
For the purposes of the Bar’s Answer Brief on Appeal, the
Florida Bar will be referred to as the Bar. Respondent wll be

referred to as Respondent. Report of Referee will be cited as



follows (RORp. ). The Florida Bar’s Menorandum of Law

Regarding Discipline wll be cited as (Fla. Bar neno, pps 12-13).

iii
STATEMENT OF THE CASE AND FACTS
Wi | e Respondent’s brief is conmendable for some forthright
adm ssions, it is, nevertheless, seriously deficient in regard to
the Statenent of the Case and Facts. The deficiencies include
t he absence of any reference to the Referee’'s findings concerning

aggravating factors. The Referee’'s findings in that regard



foll ow

4. Under Standard 9.22, | find the foll ow ng
aggravating factors:
(a) prior disciplinary offenses;
(c) a pattern of m sconduct;
(f) subm ssion of false evidence, false
statenents, or other deceptive practices
during the disciplinary process;
(g) refusal to acknowl edge w ongful nature of
conduct; and,
(1) substantial experience in the practice of
I aw.

(ROR p.9)

The prior disciplinary offenses (a), included demandi ng fees
froma client to pay for proceedings required to extricate
Respondent from his own actions. The Florida Bar’s Menorandum of
Law Regardi ng Discipline, p.11.

In regard to factor (g), refusal to acknow edge w ongful
nature of conduct, the Referee found that Respondent’s

characterization of his resignation as voluntary and non-

1

di sciplinary was fallacious. The Referee stated:

It is clear that Respondent’s resignation was

pursuant to Rule 3-7.1(2) of the Rules of

Discipline, in effect in 1991, which provided

for resignation during the progress of

di sci plinary proceedi ngs, was a resignation

for disciplinary reasons.

(ROR, p.2)
In regard to other issues, Respondent testified that he had

not received an order addressed to himas an attorney by the

Court (see footnote 3, below), and that he nmay have been



negligent, but he did not intentionally act as an attorney (see
footnote 4). He also clained that he was nerely representing the
interests of his unemanci pated m nor son (see footnote 5).

The Referee responded to those respective positions in the
followi ng three footnotes:

3. Al t hough Respondent testified that he did not
receive, or does not renenber receiving this

order, | find this testinony to be
unt r ut hf ul
4. | find Respondent’s testinony in this regard

to constitute evidence of his failure to
acknow edge the wongful nature of his
conduct and will be considered as an
aggravating factor in determ ning the
appropriate discipline.

5. | find this testinony by Respondent before
this Referee and simlar statenments to Judge
Breger in the underlying case to be nateri al
m srepresentations. At the tinme the

2
underlying case was filed, Respondent’s son
was 18 years old, and was neither a m nor nor
unemanci pat ed. Respondent’s
m srepresentations wll be considered as
aggravating factors in determning the
appropriate discipline.

The Referee added: “| find Respondent’s testinony, in general, to

lack any credibility and in sone instances to be | ess than

truthful.” (ROR p.4)

In regard to Respondent’s prior disciplinary record, the
Ref eree recogni zed Respondent’s 1988 suspension for six nonths
for “intentional and unconsci onabl e” conduct, and the 1991
di sciplinary resignation

All of the foregoing findings were omtted by Respondent in



the Statenent of the Case and Facts. |In addition to the

f oregoi ng om ssions, the Respondent provides an inaccurate
account of the process of determning the proper discipline. He
contends that: “The Referee did not hold a hearing to consider

the issue of discipline, but sinply issued his report.” (R's

brief, p.3) 1In fact, both sides briefed the Referee regarding
the appropriate discipline. The Florida Bar served its
menor andum of | aw on Cctober 4, 1996. The Respondent’s

menor andum of | aw was served on Cctober 10, 1996.

3
SUMMARY OF ARGUMENT

Respondent argues that disbarnment is inappropriate by
asserting the existence of factual differences between this case
and cases cited by the Referee. The effort is initially flawed
because the Respondent ignores all of the aggravating factors
whi ch were found to exist in this case.

Any factual conparisons would have to deal with the very
serious and uncontradi cted findi ng, anong other, that the
Respondent was “less than truthful”. Al so uncontradicted is the
finding of a prior disciplinary offense of demanding fees froma
client for |egal proceedings occasioned by Respondent’s own
conduct. The Referee also found that Respondent had engaged in a
pattern of m sconduct, had refused to acknow edge the w ongf ul

nature of his conduct, and had substantial experience in the



practice of |aw

Al'l of the foregoing aggravating factors were ignored by the
Respondent. Any factual conparisons nust take those factors into
consi derati on.

Second, the Referee cited cases in support of general
proposi tions which the Respondent is unable to dispute. The
cases, viewed in the context of the Referee’'s report, were not
presented to establish factual identity to substantiate

4

particul ar sancti ons.

Third, it is clear fromthe applicable Florida Standards for
| mposi ng Lawyer Sanctions that disbarnent is an appropriate
sanction under these circunstances. The proper sanction in this
case shoul d include the weight of enhancenent due to the

aggravating factors.






ARGUMENT
THE RESPONDENT HAS FAILED TO
DEMONSTRATE ANY ERROR IN REGARD TO
DISBARMENT AS THE RECOMMENDED DISCIPLINE
Respondent states as his heading in the Argunent portion of

his brief that the ten year "“suspension” is excessive and

illogical. Respondent, of course, is referring to the
recommendati on of disbarment. The Respondent has failed to
denonstrate that the reconmendati on constitutes error.
Respondent attenpts to support his argunent by
di stinguishing the facts in cases cited by the Referee. Three
factors should be noted in regard to those cases. First,
Respondent fails to consider any of the aggravating factors
contained in the report when arguing all eged factual
distinctions. Second, the cases cited by the Referee are
applicable to the extent that they reference general principles
or generally simlar behavior. Third, the Respondent’s
di scipline is not dependent upon case |aw al one insofar as the
Referee correctly relied upon applicable standards as well.
Qoviously, all of the bases for discipline nust be
consi dered before the supporting authority can be eval uat ed.
Those bases include aggravating factors of considerable
consequence, factors which nust bear substantial weight in
6
determ ni ng Respondent’s future as an attorney.

A fundanental finding in the Referee’s report is that the



Respondent has a habit of not telling the truth even while under
oath. No challenge to that finding was presented in the
Respondent’s brief. Rather, the brief recognizes other
m sconduct, nanely behavi or which was described as “ill advised”.
(p.7, Rs brief).

The basis for the Court’s conclusion is obvious fromthe
record. For exanple, note the follow ng questions and the
answers of the Respondent:

Q Yes, Plaintiff’s witness list. Wo prepared

t hat ?
A (After exam ning) (No response.)
Q " msorry?
A | believe that | directed it to be prepared.

Q You directed it to be prepared. Wat’'s the
date of mailing on the second page, June 12, 19957

A Yes.

Q At the top of the front page, does it not
say, “Cones now the Plaintiff and files a witness and
exhibit list in conpliance with the Court’s uniform
order setting cause for trial?

Yes.

Q Do you have a copy of that order setting
cause for trial in your files?

7
No.

Q Wy not ?

A | don’t know why not.

Q Way woul d you prepare a witness list if you



don’t have an order requiring you to, dated June 12th
just before the June 19th proposed hearing? Wy would
you do that, M. Wisser, if you did not have this
order requiring you to?

A | think it was the proper thing to do.

Q Just out of the blue, you would do it?

A Not out of the blue.

Q An site (sic.), “In conpliance with the
Court’s uniformorder setting cause for trial.”

A (No response).

Q M. Wisser, isn't it true that this docunent
is not in your file because you took it out?

A That’s wholly untrue. Wiy would you nmake a
statenent |ike that?

Q Well, I'"’masking you. | didn't make a
statenent. |’masking you. 1Isn’t that why it’s not in
t here?

A. That would be a lie.

Q Then where is this order in your file when
you are referencing it in your witness |ist?

MR, SHUPACK: bj ection. That's
argunent ati ve, Your Honor.

8

THE REFEREE: Vell, if he can answer it,

fine. If he can't, then he can't.
THE W TNESS: | don’t have in ny file the

order of the Court.
BY MR HENDRI X:

Q Why ?

A | can’t explain why.

(Tr. 46,48, 49)

It is axiomatic that an attorney who has no regard for the



truth should not be practicing |aw. Respondent has done
everything possible to obstruct the truth through his testinony
as well as unfounded pl eadings.! He has repeatedly denied that
there was any significance to his disciplinary resignation, by
portraying it as non-disciplinary and a purely voluntary act.
That frivol ous position was denied by the Bar attorney who
handl ed the resignation and rejected by the Referee by referring
to the clear |anguage of Rule 3-7.1(2).

In addition, the Referee properly cited the Wnter, Bauman,

Jones and Dykes cases in regard to general principles and/or
generally simlar conduct which Respondent is unable to negate.
The pertinent portion of the Referee’'s Report foll ows:

| find that Respondent intentionally and
contenptuously engaged in the practice of |aw
in representing his son, Jason Wisser in a
l[itigation matter pending before the County
Court in and for Dade County, Florida. |
al so find that Respondent intentionally and
contenptuously held hinself out as a
licensed, practicing attorney in the State of
Fl ori da.

In The Florida Bar v. Bauman, 558 So. 2d
994(Fl a. 1990), the Suprene Court stated, “we
can think of no person less likely to be
rehabilitated that soneone |ike the
Respondent, who willfully, deliberately and
continuously refuses to abide by an order of
this court.” See also The Florida Bar v.
Jones , 571 So. 2d 426(Fla. 1991)(disbarring
an attorney for continuing to practice during
hi s suspension and submtting a false

! Procedural |y, Respondent sought to obtain recusal of
the Referee. Wen that effort failed, Respondent filed
a renewed notion for recusal, and filed a suppl enent
thereto. He also filed an ultimately unsuccessful wit
of prohibition when the previous pl eadi ngs were deni ed.



affidavit with the Bar stating that he was in
conpliance with the notification requirenent
of the suspension order.); The Florida Bar v.
Dykes, 513 So. 2d 1055 (Fla. 1987)(disbarring
an attorney for ten years for failing to
notify a client of his suspension and acting
as a personal representative while
suspended.)

(ROR p. 6)

Respondent’s factual distinctions regarding the foregoing
cases sinply ignore the remai nder of the Report. The cases which
Respondent seeks to distinguish nust be given increased wei ght
due to the nunber and seriousness of the aggravating factors.

That is, while the conduct related to the rule violations may be

10

nore eqreqgious in sone of the foreqgoing cases, the conduct in

this case nust be given simlar weight in view of the aggravating

factors.

Hence, Respondent’s reliance upon The Florida Bar v.

Neckman, 616 So. 2d 31 (Fla. 1993) as the case which allegedly
governs, is not sustainable. Neckman does not include any of the
aggravating factors found by the Referee in this case, and those
findings regarding the aggravating factors have not been
chal | enged by the Respondent.

In addition, the Referee found that there were four
mtigating factors in Neckman: (1) that there was an injury
caused by Neckman, (2) that Neckman was not notivated by
financial gain, but a desire to help friends, (3) that the

viol ations were unrelated to prior m sconduct and (4) that



Neckman’ s rehabilitation and treatnment were progressing rapidly.

Factor (4) is not relevant to this case and opposite
findings pertain to factors (1) and (3) in this case.

Presumably, in relation to factor (2) Respondent, Wi sser was
notivated by his son’s financial gain.

In addition the cases cited by Referee are totally
consistent wwth the Florida Standards applicable to this pending
matter. Standard 8.1 of the Rules of Discipline provides that

11
di sbarnment is appropriate when the Respondent:

(a) Intentionally violates the terns of a
prior disciplinary order and such viol ation
causes injury to a client, the public, the

| egal system or the profession;

or

(b) Has been suspended for the sanme or
simlar m sconduct, and intentionally engages
in further simlar acts of m sconduct.

Respondent has clearly engaged in conduct simlar to that
whi ch was involved with his resignation. As the Bar pointed out
in its menorandum regardi ng discipline:

On or about May 7, 1990 the Bar filed
yet another Petition for Rule to Show Cause
agai nst Respondent, a copy of which is
attached hereto as TFB Exhibit 7, alleging
t hat Respondent was hol ding hinself out as an
attorney in violation of the Suprenme Court’s
orders in Case No. 69,937 and 74, 986.

Through counsel, Respondent responded to the
Bar’s Petition.

On or about April 15, 1991 Respondent
submtted his Petition for Leave to Resign, a
copy of which is attached hereto as TFB
Exhibit 8, pursuant to Rule 3-7.12 of the
Rul es of Discipline, setting out therein that



there wee two disciplinary matters pendi ng
against him including the Bar’s Petition for
Order to Show Cause dated May 9, 1990 (Case
No. 90-71,537(11N), concerning allegations of
viol ations of the Suprenme Court’s Orders in
Case Nos. 69, 937 and 74, 986.
On May 9, 1991, the Suprene Court’s
order was entered approvi ng Respondent’s
Petition for Resignation with an effective
date of July 8, 1988.
12
It is clear that the instant case is not
Respondent’s first Bar matter relating to
either intentional m sconduct or allegations
of violating prior orders of the Suprene
Court. The m sconduct in this matter was
intentional and involves allegations of
violating an order of the Suprene Court.
(Fla. Bar neno, pps 12-13)
Standard 9.1 states that aggravating (and mtigating)
factors may be considered in deciding what sanction to inpose.
Standard 9.2 declares that aggravating factors may justify an
increase in the degree of discipline inposed. The five
significant aggravating factors found by the Referee,
unchal | enged by the Respondent, conbined with the underlying

of fense of practicing while suspended, justify disbarnent.

CONCLUSION

Based upon the foregoing the Referee’s recomrendati on should

be affirmed and the Respondent shoul d be disbarred.
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