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STATEME NT OF THE CASE AND FAC TS 

Respondent Dugan was charged with one count of possession of 

cocaine by information filed May 7, 1993 (R 347-348); in June, 

Dugan's case was transferred to Judge Fogan's drug court. ( R  349- 

350). 

complete the drug program; adjudication of guilt was withheld, 

and he was placed on probation on the condition he attend drug 

treatment for a period of one year. ( R  351-356). On June 27, 

1994, Dugan came before the trial court, with a number of other 

defendants who participated in Drug Court, and orally moved to 

withdraw his plea and have the charges dismissed because he had 

successfully completed drug treatment. (T  2 2 - 2 6 ) ,  

Dugan entered a no contest plea and agreed to attend and 

Dugan testified that when he entered his no contest plea in 

June 1993, the judge and his counsel told him he could withdraw 

his plea if he successfully completed the drug program, which he 

did. ( T  93-94). Phil Madan, program supervisor of the BARC drug 

court treatment program testified that BARC had been licensed and 

approved by HRS since 1991; and the license/ certificate was 

admitted into evidence. (T  63-65). 

On August 15, 1994, the State filed its response to Dugan's 

motion to withdraw his plea and its response in opposition to 

Dugan's motion to dismiss. (R 363-370). On October 3, 1994, the m 



trial court entered its order granting Dugan's motion to for  post 

conviction relief, allowing him to withdraw his plea and 

dismissing the charges over the State's objections. 

0 
(R 372-376). 

Respondent Burroughs was charged with possession of cocaine 

and driving with a suspended license by information filed March 

9, 1993. (R 13). Apparently he filed a motion to suppress, which 

was heard and denied on May 13, 1993. (R 14). Burroughs did not 

enter a plea, but on May 13, 1993, at the Court's suggestion, he 

agreed to attend the drug treatment program. ( R  4, 7-8). 

Burroughs did not file a written motion f o r  dismissal, but 

the State filed a written response to Burroughs' motion to 

dismiss on August 29, 1993. ( R  16-20). At a hearing on October 

3 ,  1994, Burroughs presented a discharge summary prepared by Ed 

Daker; the State stipulated to the contents of the summary which 

indicated that the A.S.A.S. program was licensed and approved by 

HRS, but did not stipulate that Burroughs had successfully 

completed the program. (R 4-5) * Burroughs testified that he 

entered the A.S.A.S. program on April 21, 1993 and completed the 

program on August 9, 1994, that he guessed he had a drug problem 

before he entered the program, and that he no longer had a drug 

problem. (R 7 - 9 ) .  

0 

The trial court orally announced that it was dismissing the 

2 



drug charge against Burroughs (R  9 - 1 0 ] ,  and on October 1 4 ,  1 9 9 4 ,  

the trial court entered its order granting Burroughs' motion to 

dismiss the charge. ( R  2 2 - 2 3 ) .  

On appeal, the Fourth District affirmed the trial court's 

dismissal of charges and found that the \may be i n s t e a d  of or i n  

a d d i t i o n  t o  f i n a l  a d j u d i c a t i o n ,  i m p o s i t i o n  of p e n a l t y  or 

sentence, or other action' language of F.S. 397.705 (1) , as well 

as the 'in a d d i t i o n  to, or i n  l i e u  of, any  penalty or proba t ion  

otherwise prescr ibed  by law' language of F . S .  8 9 3 . 1 3  (f) and l(g) , 

authorize a trial court to dismiss charges against a defendant 

who has been required to participate in a substance abuse 

program. ,qtate v. Dusa n, 20 Fla. L. Weekly D2334-D2335 (Fla. 4th 

DCA October 18, 1 9 9 5 ) .  In rejecting the State's argument that 

the statutes only provided for sentencing alternatives, the Court 

found that the language of the statutes was broader than the 

State's interpretation and questioned what disposition other than 

dismissal existed for defendants, who like Burroughs, had only 

been charged with a crime and had not entered a plea prior to 

being required to attend a substance abuse program. 

Additionally the Court noted that even if the statutes could be 

interpreted as urged by the State, it meant that the statutes are 

susceptible of differing interpretations, and pursuant to the 

i )  

at D2335. 
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statute of lenity, the statutes in question here were required to 

be interpreted in a manner most favorable to Respondents. &L at 

D2335. The Court also rejected the State's argument that the 

sole authority t o  dismiss cases rests with t h e  prosecution, 

finding that F.S. 397 did authorize dismissal. L at D2335. On 

motion for rehearing and for certification of question, the Court 

denied the State's motion for rehearing, but certified to this 

Court the following as a question of great public importance: 

DOES CHAPTER 397.705, FLORIDA STATUTES, 
AUTHORIZE A TRIAL COURT TO DISMISS 
CHARGES AGAINST A DEFENDANT UPON HIS 
COMPLETION OF A SUBSTANCE ABUSE PROGRAM 
OVER OBJECTION BY THE STATE? 

S a te v. Dusan, 20 Fla. L. Weekly D2657 (Fla. 4th DCA December 6 ,  

1995). 

4 



SUMMARY OF THE ARGUMENT 

Florida Statute 397.705 neither expressly not impliedly 

authorizes dismissal of charges by a trial court, rather the 

statute was intended to provide sentencing and/or adjudicatory 

alternatives in circumstances where a defendant successfully 

completes substance abuse treatment. By comparison, F.S. 948.08 

does expressly provide for the dismissal of charges but only 

under specific circumstances where a defendant had been shown to 

meet certain statutory qualifying criteria, criteria which were 

not considered in this case. Moreover, the Fourth District's 

interpretation of F.S. 397.705 as allowing a trial court to 

unilaterally dismiss charges has the effect of usurping 

prosecutorial function and discretion in the absence of an 

express statutory grant of authority to do so. 

the Fourth District must be quashed and the trial court's order 

of dismissal must be reversed. 

@ 

The opinion of 

5 



ARGUMENT 

CHAPTER 397.705,  FLORIDA STATUTES, DOES 
NOT AUTHORIZE A TRIAL COURT TO DISMISS 
CHARGES AGAINST A DEFENDANT UPON HIS 
COMPLETION OF A SUBSTZWCE ABUSE PROGRAM 
OVER OBJECTION BY THE STATE. 

The State submits the Fourth District erred in finding that 

Chapter 397l authorizes a trial court to dismiss charges over 

objection by the State. 

Section 397,705 provides that a trial court may refer any 

person who is charged with or convicted of a crime and who has a 

substance abuse problem, to receive services from a provider 

which is licensed by HRS.  The statute further provides that if a 

person has been so referred, the referral may be instead of or  in 

addition to Ilfinal adjudication, imposition of penalty or 

sentence, or other action." Nowhere does the language of F.S. 

397.705,  either expressly or  impliedly, authorize a trial court 

* It should be noted that the crime with which Appellee was charged was committed on April 17, 
1993; F.S. 397.705 did not take effect until October 1 ,  1993. As the statute in effect at the time of 
the commission of the crime controls, the former provisions of F.S. 397.10 (1 977), et seq. apply in 
this case. &: Heath v. State ,532 So. 2d 9 (Fla. 1st DCA 1988), rev. denied, 541 So. 2d 1173 (Fla. 
1989); State v. Lacey, 553 So. 2d 391 (Fla. 4th DCA 1989). However, as the repeal of the former 
sections and enactment of the cwrent section did little more than consolidate the several sections 
into a single section, and did not include substantive changes to the statute it may be argued that F.S. 
397.705 can be retroactively applied. See: Justus v. State, 438 So. 2d 358 (Fla. 1983), cert. denied, 
465 US.  1052,104 S. Ct. 1332,79 L. Ed. 2d 726 (1984). Further, as is argued above, under neither 
version of the statute is the trial court authorized to dismiss the charges, thus, for purposes of this 
case it does not matter which version of the statute is applied. 
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to dismiss the charges against a defendant. Indeed, the word 

@ ‘dismiss’ does not appear anywhere in F . S .  397.705(1). 

It is well established that the Legislature is presumed to 

know the meaning of its words and to have expressed its intent by 

the use of the words found in the statute. ,State v. Jett , 626 

So. 2d 691 (Fla. 1993). The primary guide to statutory 

interpretation is to determine and give effect to the purpose and 

intent of the Legislature, and the mention of one thing implies 

the exclusion of the other. Pevin v. City of Hol lpoof l  , 351 so. 

2d 1022 (Fla. 4th DCA 1976). Where the enumeration of specific 

things is followed by more general words, the general phrase is 

construed to refer to the thing of the same kind. Green v. 

,State, 604 So. 2d 471 (Fla. 1992). 

0 

Applying these principles of statutory construction to 

Section 397.075, it is clear that through the language employed 

the Legislature did not authorize trial courts to dismiss 

prosecutions under this statute. Rather, the statute provides 

adjudicatory and/or sentencing alternatives to imprisonment or 

probation as the penalty for commission of the crimes charged. 

That the statute is intended as an adjudicatory and/or sentencing 

alternative is evinced both by the express legislative intent set 

forth in Section 397.301(7), and in the language of F.S. 397.705 

7 



itself. 

c Section 397.301(7) s ta tes  that it is the intent of the 

Legislature to provide substance abuse offenders an alternative 

to imprisonment instead of or in addition to other criminal 

penalties. Section 3 9 7 . 7 0 5 ( 2 )  (a) provides that the order of 

referral must specify the duration of the offender's sentence, 

and that the total amount of time the defendant can be required 

to receive treatment may not exceed the maximum length of 

sentence possible for the  crime charged. The "or other action1' 

language contained in F.S. 397.705(1) follows, and t h u s  must be 

interpreted by reference t o  the words it follows, i.e. 

lladjudication, imposition of penalty or sentence". 

Clearly the  statute contemplates alternative8 to traditional 

punishment for the crimes charged when a defendant has a 

substance abuse problem. Obviously one alternative granted to 

the trial court by the statute is to withhold adjudication for 

the crime charged after referring a defendant to treatment. 

However, withholding adjudication f o r  the crime charged is far, 

far, different from dismissing the charges. The State's position 

is that while the statute grants a trial court discretion to 

withhold adjudication or to withhold sentence, nothing in the 

language of the statute indicates that the legislature intended 

a 



to authorize a 

@ prosecution of 

Moreover , 

t r i a l  court to unilaterally dismiss the 

violations of the law. 

statutes relating to the same subject should be 

construed together and compared to each other, particularly when 

enacted at the same time. F1 ' f A  r r  

557 So. 2d 146 (Fla. 1st DCA 1 9 9 0 ) ,  cruashed (on other grounds), 

574 So. 2d 120 (Fla. 1991); Ferauson v. State , 377  So. 2d 709 

(Fla. 1979); See also: Scates v. s t a  , 603 So. 2d 504 (Fla. 

1992). Section 948.08 governs pretrial intervention programs 

which are similar, but not identical to, treatment programs 

contemplated by F.S. 397.705. Thus the State submits that a 

review of F.S. 948.08 is instructive in determining the meaning 

of F.S. 3 9 7 . 7 0 5 .  Former section 9 4 8 . 0 8  (1991) provided that any 

person charged with a nonviolent third degree felony was eligible 

for release into the pretrial intervention program on the 

approval of the state attorney; if a person was admitted to the 

program, the charges against him were continued for up to 180 

days, and if he satisfactorily participated in the program, the 

charges against him could be dismissed. However, the statute 

expressly provided that the final determination as to whether the 

prosecution would continue rested with the state attorney. 

@ 

Section 9 4 8 . 0 8  was amended in 1993, the same year t h a t  the former 
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provisions of F.S. 397.10 et seq. were repealed and reenacted as 

@ F.S. 397.705. 

The amendments to F.S. 948.08 provide that any person who is 

charged with a second or third degree felony for  purchase or 

possession of a controlled substance under chapter 8 9 3 ,  and who 

has not previously been convicted of a felony nor been admitted 

to a pretrial program, is eligible fo r  admission into a pretrial 

substance abuse treatment intervention program f o r  a period of 

not less than one year. The requirement that the state attorney 

approve the defendant's admission into the program was removed 

(although, if the state can establish that the defendant was 

involved in the dealing and selling of controlled substances, the 

court is required to deny the defendant admission into the 

program), as was the state attorney's authority to make the final 

determination as to whether the prosecution would continue. The 

0 

amended statute provides that the trial court shall dismiss the 

charges upon a finding that the defendant has successfully 

completed the intervention program. Florida Statute 948.08(6) 

(1993). 

Obviously sections 397.705 and 948.08 govern different types 

of treatment programs for defendants with substance abuse 

problems. Section 948.08 is intended to insure that a defendant 

10 



who has a substance abuse problem receives treatment; however, 

this section applies only to certain specified defendants whose 0 
crimes are nonviolent and specifically related to their drug 

usage, who are not involved in the distribution of drugs, who 

have never previously been convicted of a felony, and who have 

not previously participated in a court ordered treatment program. 

As an incentive for these specifically situated, nonviolent, 

first offenders the Legislature has expressly provided that 

defendants who successfully complete a year of treatment will be 

rewarded by dismissal of the charges2. 

While section 397.705 is likewise intended to insure that a 

@ 
defendant who has a substance abuse problem receives treatment, 

this section applies to ~ n y  offender regardlesa of the type or 

seriousness of the crime committed, and its applicability is in 

no w a y  restricted to substance abuse crimes. Indeed, under the 

Fourth District's interpretation of the statute, a person who 

As Respondents' crimes were committed prior to the amendment of F.S. 948.08, and as the 
changes to section 948.08 were substantive, the amendments to section 948.08 do not apply to them. 
Heath v. State, supra; state v. T ,acev, m. Further, as the state attorney opposed the dismissal of 
the charges below, the trial court's actions are contrary to F.S. 948.08 (1991), and as there were no 
findings that Respondents had not previously been convicted of any felonies, that they had not 
previously participated in pretrial court-ordered drug treatment, and that they were not involved in 
the sale or distribution of drugs, they were not qualified for treatment under F.S. 948.08 (1993). 

Turner, 636 So. 2d 815 (Fla. 3rd DCA 1994); me v. Rube1 ,647 So. 2d 995 @a. 2nd DCA 
1994). a 
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commits murder or armed robbery, or any serious, violent crime is - - 

eligible f o r  dismissal of charges upon completion of a court 

ordered drug treatment program. Surely the Legislature did not 

intend to allow such action. Further, this section does not take 

into account the seriousness of a defendant's criminal act, his 

prior criminal record, and/or his prior admission into treatment 

programs. Section 397,705 provides that treatment may be ordered 

by the trial court instead of or in addition to, other 

adjudication or sentence; clearly it does authorize dismissal 

of the charges. Particularly since both statutes were amended in 

the same year, it is clear that if the Legislature had intended 

to authorize the dismissal of charges as an incentive f o r  

successful completion of drug treatment under F.S. 397.705, it 

would expressly have said so. As it did not, section 397.705 

cannot be interpreted as allowing trial judges to dismiss charges 

over the objections of the State Attorney's Office. 

0 

Finally, the Fourth District's interpretation of F.S. 397 

represents an unjustified judicial interference with the state 

attorney's function and discretion in the prosecution of cases. 

It is well established that in the absence of a statute, the sole 

authority to determine whether to prosecute rests with the state 

attorney, and the trial court may not dismiss or nolle prosse e 
12 



charges without the agreement of the state. ,State v. Turner, 636 

0 So. 2d 815 (Fla. 3rd DCA 1994); State v. Brva nt, 549 So. 2d 1155 

(Fla. 3rd DCA 1989); State v. Mcclai 'p, 509 So. 2d 1360 (Fla. 2nd 

DCA 1987); State v. Daise, 508 So. 2d 560 (Fla. 4th DCA 1987); 

qt-.ate v. Brown, 416 So. 2d 1258 (Fla. 4th DCA 1982); -0 

Interest  S.R.P. , 397 So. 2d 1052 (Fla. 4th DCA 1981); State V. 

Josan, 388 So. 2d 322 (Fla. 3rd DCA 1980). The authority for t h e  

state attorney to make a determination as to whether a 

prosecution will continue derives from common law. Brown supra  

at 1259). 

The decision to file or not to file 
criminal charges is a function of the State 
Attorney acting in his capacity as a member 
of the executive branch of the government. 
The decision is not given to the judiciary to 
dismiss criminal charges merely because a 
trial judge may disagree with the State 
Attorney's charging discretion in a 
particular case... 

State v. Serrq , 529 So. 2d 1262 (Fla. 3rd DCA 1988);See a l s o :  

&,ape v. Jl&, 638 So. 2d 1060 (Fla. 1st DCA 1994). While the 

trial court's goal (of encouraging rehabilitation) in dismissing 

these cases may be laudable, such action may not be sustained if 

it does not conform to the law. Here; as in Josan, PUDT~, the 

goal of rehabilitation is not a recognized ground for dismissal 

of criminal charges and thus cannot be sustained. Below, the 

13 


















