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Vi

STATEMENT OF THE CASE AND FACTS

Lita McCinton Sullivan was killed as a result of gunshot
wounds sust ai ned on January 16, 1987. (R 1470, 1497.) Her father,
Enory C. Mcdinton, was appointed Tenporary Adm nistrator of her
estate on January 25, 1987. (R 187.) In that capacity, M.
MCinton filed this lawsuit on Decenber 23, 1991, alnost five

years after the homcide. (R 1.)

Each of the crimnal investigators who worked on this case
i mredi at el y recogni zed this nurder as a "contract killing," whereby
soneone hired the gunman to shoot and kill the victim (R 725,
1481, 1766.) The "al nost businesslike" nature of the nurder
focused as "a kind of mssion" upon the death of the "targeted
i ndi vidual,"” given the total absence of any "ransacki ng” or other
apparent crimnal objective such as theft or rape. See, e.q.,
testinmony of FBI Special Agent Todd Letcher (R 1481-83); testinony
of Special Agent Robert Ingram (R 1763-68); and testinony of
Atl anta Police Dept. Sgt. Welconme Harris (R 724-26).

Petitioner placed great enphasis upon Respondent's financi al
notive to make "a mllion dollars" by ending the "war"-Iike divorce
proceedi ngs, scheduled for trial on January 26, 1987, wherein a
hearing to address the enforceability of the couple's postnuptial
agreenent was schedul ed for later on January 16, 1987, the day of

the nurder, all of which nade him "the immedi ate suspect.” (R

1499, 1768, 1802-03, 1849, 1853, 1865, 1878, 2095, 2099, 2127-28.)



The investigative authorities "automatically" focused upon
Respondent as the "prine suspect” fromthe beginning and the only
menber of the victims circle of contacts and acquai nt ances who was
not ruled out. See, e.qg., testinmony of FBI Special Agent Todd
Letcher (R 1483-84, 1611, 1703, 1709, 1726); testinony of Speci al
Agent Robert Ingram (R 1765-69, 1774, 1789, 1793); and testinony
of Atlanta Police Dept. Sgt. Welconme Harris (R 698-739). No other
possi bl e suspect ever appeared to have "the neans, notive, and
opportunity.” (R 1611.)

Petitioner's trial wtnesses testified that the evidence
rai si ng suspici ons about Respondent's involvenent in this hom cide
had been gathered within days or weeks of the nurder. See, e.qg.,
Depo. of Mri el Alls (Southern Bell representative wth
Respondent's tel ephone records) (R 680-90); Depo. of Sgt. Wl cone
Harris (Atlanta Police Dept., original investigators who rul ed out
all suspects other than Respondent, the initial target of their
i nvestigations)(R 698-739); testinony about interviews wth
fl owers sal esperson, Randall Benson, begi nning on January 17, 1987
(R 1591, 1908); and testinoni es about Respondent's tel ephone calls
(R 1770-73). Wen Special Agent Ingram summarized the reasons
authorities suspected Respondent, he referenced only clues
avai l abl e within days of the nurder. (R 1806.)

Respondent's tel ephone records upon which this prosecution
rested were "automatically" investigated "as a matter of course.”
(R 1484.) The answers that Respondent gave to the questions of

i nvestigators served only to heighten, rather than to di m nish, the



suspi cions about his liability. (R 1705.)

Petitioner's Trial Testinony Concerning the Statute of Limtations

No one testified at trial or otherwise as a representative of
Petitioner, the Fulton County Adm ni strator. Instead, Petitioner's
counsel addressed the victinms father and nother, Enory and JoAnne
McClinton, as their clients throughout the trial (R 942, 964,
1180, 1447, 2102, 2124), and Petitioner restedits case inmediately
following their testinonies (R 2011).

In his trial testinony, Enory Mdinton never nade any
reference to either (1) his due diligence in pursuing this claim
(2) his reliance upon any specific msrepresentations of the
Def endant, or (3) when he first | earned of the potential claim (R
1983-94.) Instead, he testified only of the absence of any contact
he had with Defendant since the murder. (R 1991-92.)

On cross-exam nation, Respondent asked about M. Mcdinton's
recei pt of $250,000 as the sol e beneficiary of the i nsurance policy
on his daughter's life. (R 1993.) At closing argunent, Respondent
expl ained that this testinony denonstrated not that M. MC inton
had anything to do with his daughter's death, but that M.
McCl i nt on had consi derabl e resources with which to enpl oy attorneys
and investigators in pursuit of all potential clains based on that
death. (R 2123.)

Simlarly, the decedent's nother, JoAnne MO inton, never

addressed in her trial testinony any statute of limtations issues.



(R 1995-2011.) She did note, however, that she had neither seen
nor conmuni cated with Respondent since her daughter's death. (R

2009- 10.)

Respondent's Mdtions for Directed Verdict and for New Tri al

At the cl ose of Respondent's case in chief presented at trial,
Respondent (representing hinmself pro se) noved for a directed
verdict on three grounds, the first of which was "that the filing
of the case is barred by the statute of limtations.” (R 2012.)

The trial court denied both this notion and Defendant's
renewed notion for directed verdict at the close of all evidence.
(R 2016, 2082-83.) In denying the notion for directed verdict on
each of the three grounds raised by Defendant, the trial court
expl ai ned: "The statute of limtations gives nme the nost problem.

." (R 2018.) Defendant responded: "It was the main issue
t hroughout, Your Honor." (R 2022.) Respondent also filed his
“"Motion for a New Trial" within ten days of the entry of Final
Judgnent, based in part upon the argunent that "[s]ufficient
rel evant facts and evi dence were known, or should have been known,
to all parties of interest” shortly after the contract nurder on

January 16, 1987. (R 993.)

The Jury Instruction and Verdict Form

In the charging conference, Respondent clearly and tinely
objected to the presentation of the statute of l[imtations issues
in Petitioner's proposed jury instruction and verdict form both of
which the trial court adopted over Respondent's objections. (R

4



2075-81.)

THE COURT: If you find by the greater
wei ght of the evidence that
James Vincent Sullivan actively
parti ci pated in f raudul ent
conceal ment in arrangenent of
the nmurder of Lita Mdinton
Sullivan --

MR, SULLIVAN:  Your Honor, shouldn't that be
continued to say, for the
pur pose of precl udi ng know edge
of this being a suspect . . .
[s]o their know edge of his
bei ng a suspect was denied for
t he purposes of this |awsuit?

(R 2079-81.)

Nonet hel ess, at the trial's conclusion, the court read w t hout
el aboration Petitioner's proposed jury instruction on the issue of
f raudul ent conceal nent. (R 2132. See also the witten jury
instruction at R 937.) Simlarly, question 2 on the verdict form
addressed only whether Defendant "actively participated in
fraudul ent conceal nent of his involvenment” in the homcide. (R
989.) Nothing in the record suggests that the jury considered
Petitioner's burdens to prove (a) its own due diligence, (b) the
success of Respondent's conceal nent efforts, or (c) Petitioner's
reasonabl e reliance upon Respondent' s affirmative
m srepresentations until sonme date | ess than two years prior to the

filing of the lawsuit.

The Prejudice to Respondent

In his own closing argunent, Respondent summarized the
prejudice that he suffered from Petitioner's delay in bringing

5



suit:

In this instance, |I'm forced to use sinply
their testinony, their own investigative
reports. | have nothing else to use; it's not
avai | abl e.

No one knows who was on the phone; no one
knows what was discussed. . . . Sonething
terribly disturbing, very disturbing to ne has
been, and |l et ne ask you the question, this is
where fairness cones in. |f these phone calls
were so inportant, why did they wait five
years to ask nme about thenf? Who could have
ever renenbered a phone call five years ago?
Remenber, they testified they had these
records; it's right away. . . . If | had been
asked then, if | had been asked a nonth | ater,
probabl y woul d have renenbered. But five years

|ater, inpossible. . . . Wat we don't know
[is] if | took the call--five years | ater when
they first asked ne, | don't have a prayer of

remenberi ng.
(R 2103, 2106-07, 2113, enphasis added.)
Respondent was forced to represent hinself pro se because of
the last m nute withdrawal of his counsel two business days before

the trial began. Init. Brief at 14-17. The trial record

denonstrates the prejudicial effect of the extensive hearsay
testinmony offered by the crimnal investigators who testified at
Petitioner's request. (See, e.qg., R 1470-71, 1498-50, 1545, 1548,
1724-29, 1757-61, 1767, 1770-71, 1777, and 1780). The trial court

commented on this prejudice:

Agent Letcher testified at length . . . to a
ot of hearsay . . . and a | ot of specul ative
stuff . . . . It was unobjected to . . . .
There's a lot of evidence that came before
this Court or this jury, | should say, that
probably woul d not have been admissible in a
crimnal case. . . . [Al]s | indicated earlier

on in this case, there was a | ot of unobjected
evi dence that did conme before this jury.



(R 1609, 2141.) Respondent had al ready been prosecuted i n f ederal
court based upon the sane factual grounds, wherein the court
granted Respondent's notion for judgnent of acquittal at the
concl usion of the Governnent's case in chief. (R 1159, 1168-70,

1704-05, 1712-14.)

The Final Judgnent and Reversa

The trial court entered Final Judgnent agai nst Respondent,
awar di ng $3,500,000 in conpensatory damages and $500,000 in
punitive danmages to Petitioner on this wongful death claim (R
991-92.) The Fourth District Court of Appeal reversed based upon
the violation of Florida' s two-year statute of limtations for

wrongful death clainms. Sullivan v. Fulton County Adni nistrator,

662 So. 2d 706 (Fla. 4th DCA 1995). In its opinion, the Fourth
District certified the followng question to this Court: "Are
statutes of limtations for civil actions tolled by the fraudul ent

conceal ment of the identity of the defendant?" ld. at 710.

SUMVARY OF THE ARGUVMENT

If this Court chooses to accept jurisdiction, then this Court
should answer the Fourth District's certified question in the
negative. Florida precedent that binds this case limts the scope
of the fraudul ent conceal nent doctrine, which cantoll a statute of
[imtations period, to the defendant's conceal nent of a cause of

action. In the decision below, the Fourth District properly



determ ned that the doctrine does not apply where the plaintiff
knows that he has a claimbased upon wongfully-caused injuries,
but sinply does not know whom the proper defendants are. Thi s
l[imtation of the fraudul ent conceal nent doctrine represents the
majority rule in this country.

Petitioner fails to acknowl edge the well-established public
policies that justify a bar to untinely clainms brought by
plaintiffs who fail to pursue unknown defendants wth due
dili gence, despite actual or constructive notice of their clains
based upon known injuries and wongdoing. If plaintiffs know of
their injuries caused by wongdoi ng, but are not required to pursue
the wrongdoers with due diligence, then none of the policies
supporting the enforcenent of statutes of limtations are served.
On the other hand, there is no justification for inposing any due
diligence obligations upon plaintiffs who do not know that they
have a cause of action based upon wongfully-caused injuries.

Mor eover, this Court should not even accept jurisdiction of
this appeal because the decision of the Fourth District 1is
supported by other, substantive grounds which are self-sufficient
in thensel ves. First, no record evi dence shows that the undi sputed
el ements of fraudul ent conceal nent were satisfied so as to toll the
statute of limtations. No testinony or other evidence suggests
that the Mcdintons acted with due diligence, that they ever relied
upon any specific and affirmative m srepresentations nade by
Respondent, or that any such m srepresentations reasonably deterred

the Mcd intons fromsuspecting Respondent until Decenber 23, 1989,



two years before they filed this lawsuit. On these grounds al one,
the Fourth District's nmandate to enter judgnent for Respondent nust
be uphel d.

Second, the jury was neither instructed to address these
undi sput ed el enments nor asked whet her any specific and affirmative
m srepresentati ons nade by Respondent reasonably deterred the
McClintons from suspecting that they could sue Respondent unti
Decenber 23, 1989. This ground al so precludes the appellate relief
that Petitioner seeks, since it requires remand for a new trial
that asks the jury to address these undisputed and essenti al

el enents of the fraudul ent conceal nent doctri ne.

PETITIONER FAILS TO DISTINGU SH Bl NDI NG
FLORI DA PRECEDENT LIMTING THE DOCTRINE OF
FRAUDULENT CONCEALMENT TO THE CONCEALMENT OF A
CAUSE OF ACTI ON.

Petitioner fails to distinguish binding Florida precedent that
limts the application of the fraudul ent conceal nent doctrine to
the conceal nent of the cause of action, rather than the nere
conceal ment of who participated in the alleged wongdoing.

| nternational Bhd. of Carpenters, Local 1765 v. United Ass'n of

Journeynen, Local 803, 341 So. 2d 1005 (Fla. 4th DCA 1976), cert.

denied, 357 So. 2d 186 (Fla. 1978); Smith v. Greater New York

Mutual Ins. Co., 444 So. 2d 488 (Fla. 4th DCA 1984). Al t hough

Respondent never admitted that he participated in this contract
killing, Respondent al so never suggested that the Mcd intons could

not bring a wongful death claim against the conspirators behind



t hi s obvious contract killing.?

The Fourth District's International Brotherhood decision

rested in part wupon the absence of any Florida |egislation
expanding the grounds for tolling statutes of limtations to
i nclude conceal nent of participation, despite the inclusion of
numer ous other statutory tolling grounds. This limtation of the
fraudul ent conceal nent doctrine is "inherently harsh,” but the

“[h]larsh results represent a trade-off which the Legislature has

decided it is willing to make i n exchange for the burying of stale
claims. . . . In the end, its determ nation should, and therefore
does, prevail." International Brotherhood, 341 So. 2d at 1006-07

(emphasis in original). Courts of ot her states have al so
considered the limted scope of their respective tolling statutes

as a reason to avoid expansion of the fraudulent conceal nent

! In its Brief, the Am cus Curiae argues that Respondent
"conceal ed not nerely his identity as an acconplice to the
murder, but he concealed the entire existence of a cause of
action . . . . The Plaintiff's legal representative was aware of
one cause of action for wongful death against the man who pull ed
the trigger, but the existence of his co-conspirator was unknown,
not merely his nanme and address.” Am cus Brief at p. 11. This
is an interesting interpretation of the factual record, which the
Am cus nmust not have reviewed. No one ever testified that anyone

ever suspected that the gunnman had acted alone. |Instead, all of
the testinony on this point consistently described this as a
"contract killing" that appeared as such fromthe begi nning. See

St atenent of Facts above at p. 1

In the absence of any attenpt to point to any affirmative
m srepresentati ons of Defendant about the cause of action, the
Am cus's argunent seens to suggest that no statutory limtations
period will ever accrue on a conspiracy claimuntil a conspirator
confesses. No judicial authority anywhere supports such a
proposi tion.

10



doctrine's scope.?

Since 1828, the Florida Legislature has addressed the tolling
of statutes of Iimtations based upon a known defendant's physi cal
conceal nent of hinself, but it has never extended that rule to the
mere conceal ment of the defendant's identity as a participant in
t he all eged wrongdoi ng.

Wien Iimtations tolled. --
(1) The running of the tinme under any statute
of limtations except ss. 95.281, 95.35, and

95.36 is tolled by:
(a) Absence from the state of the

2 Chio courts, which do not apply the doctrine of
fraudul ent conceal nent unl ess the defendant conceals not only his
participation but also the cause of action, have reasoned that
their simlar statute supports this l[imted application of the
doctri ne.

In other words, that statute has reference to the
conceal ment of the defendants while the petition avers
conceal ment of their acts or conduct. Statutes of
l[imtation are vital to the welfare of society and are
favored in the law. Exceptions in statutes of
l[imtation in favor of persons under disability are
construed strictly, and cannot be enlarged from

consi derations of apparent hardship or inconvenience.

Moore v. District 50 of United Mne Wrkers of Anerica, 131
N. E. 2d 462, 463 (Chio . Comm P. 1954).

Simlarly, the Mchigan Supreme Court found "no conpelling
reason” to apply retroactively a new M chi gan statute expandi ng
t he fraudul ent conceal nent doctrine to the conceal nent of "the
identity of any party,"” so as to overrule its previous hol di ngs
that refused to apply the doctrine wi thout conceal nent of the
cause of action. Vega v. Briggs Mg. Co., 341 Mch. 218, 222-23,
78 NNW2d 81, 84 (Mch. 1954) (affirm ng dism ssal of
conspiratorial assault clains). |Indiana courts have al so
addressed the limted scope of their tolling legislation: "The
conceal nent recogni zed by our statute relates to the cause of
action and not to the identity of the party agai nst whomthe
action may be brought."” Landers v. Evers, 24 N E. 2d 796, 797
(I'nd. App. 1940).

11



person to be sued.

(b) Use by the person to be sued of
a false nanme that is unknown to the
person entitled to sue so that
process cannot be served on him

(c) Concealnent inthe state of the
person to be sued so that process
cannot be served on him

§ 95.051(1)(a-c), Fla. Stat. (1995). "No disability or other
reason shall toll the running of any statute of Iimtations except
t hose specified . . . ." Id. at § 95.051(2). The Florida
| egi sl ature has expressly chosen to toll the statutory limtations
peri od based upon a known defendant's (a) physical flight fromthe
jurisdiction, (b) msrepresentations that obstruct the service of
process upon him and (c) physical conceal nent, but not based upon
an unknown defendant's failure to identify hinmself as part of a
wr ongf ul conspiracy.

This Court has repeatedly analyzed the i ssue of adding to the
| egi sl ated grounds for tolling statutes of limtations.

"W apprehend that had the legislature intended to

establish other exceptions it would have done so clearly

and unequi vocal ly. We nust assune that it thoroughly

considered and purposely preenpted the field of

exceptions to, and possible reasons for tolling, the

statute. W cannot wite into the |aw any other

exception, nor can we create by judicial fiat a reason,

or reasons, for tolling the statute since the | egislature

dealt with such topic and thereby foreclosed judicial

enl argenent thereof."

Faul k & Coleman v. Harper, 62 So. 2d 62, 65 (Fla. 1952) (applying

rule of "expressio unius est exclusio alterius”™ to foreclose
tolling of limtations period based upon incapacity of plaintiff

suffered after plaintiff filed clain), quoting Dobbs v. Sea Isle

12



Hotel , 56 So. 2d 341, 342 (Fla. 1952).2 "[T]he nodern tendency is

agai nst grafting exceptions to [statutes of |[imtations] where the
| egi sl ature has not seen fit expressly to so provide. Exceptions
to the operation of such statutes will not be read into themnerely
to prevent hard cases." 35 Fla. Jur. 2d, Limtations & Laches § 57
at p. 70.4

The Florida State Legislature has refused to address
conceal ment of one's participation in a conspiratorial wong as a
ground for tolling any statutory limtations period, even though
the Legi slature has addressed nunmerous, simlar tolling grounds.
As shown below, at |east three, well-established public policies

support the exclusion of this new ground proposed by Petitioner.

3 "When the legislature refuses to wite exceptions into
the act the courts have consistently refused to do so." Carey v.
Beyer, 75 So. 2d 217, 217-218 (Fla. 1954) (affirm ng judgnent for
def endant based upon absence of plaintiff's insanity anong |i st
of statutory grounds for tolling limtations period). See also
Brown v. MRS Mg. Co., 617 So. 2d 758, 760 and n.6 (Fla. 4th DCA
1993) (Florida courts did not recognize tolling of limtations
based upon automatic bankruptcy stay until |egislature added
express provision on that point to Florida Statutes section
95.031(1) in 1989).

4 In concurring with this Court's decision to bar a
mur der prosecution based upon the two-year statute of limtations
applicable in 1972, Justice England expl ai ned: "Statutes of
[imtations have al ways barred stale prosecution attenpts, even
t hough the product of villainy is the loss of a human |ife. This
case reflects no nore than a faithful application of the well-
established | egal principle that courts are bound to foll ow
explicit legislative guidelines.” Reino v. State, 352 So. 2d
853, 862 (Fla. 1977) (England, J., concurring).
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A PETI TI ONER FAILS TO ADDRESS THE
PUBLIC POLICIES IN SUPPORT OF
APPLYI NG THE FRAUDULENT CONCEALMENT
DOCTRINE ONLY WHERE THE CAUSE OF
ACTI ON | S CONCEALED

Petitioner sinply ignores all of the well-established public
policies that support this limted application of the fraudul ent
conceal ment doctrine. At least three such policies are readily
apparent.

First, Petitioner fails to acknowl edge the need to protect the
fairness of the adversary system to ensure that all defendants,
however responsible for the plaintiff's | osses, have fair access to
wi tness nenories and ot her evidence subject to deterioration over
tine.®> Second, Petitioner fails to acknow edge the need for final
repose that puts an end to potential litigation, both in order to

make the court system nmanageable and to discourage endless

provocati on anong potential litigants.® Third, Petitioner fails to

5 Nardone v. Reynolds, 333 So. 2d 25, 36 (Fla. 1976)
("The purposes of the statutes of limtations are to protect
defendants . . . , thrown off guard for want of reasonable
prosecution, 'against the necessity of defending clains which,
because of their antiquity, would place the defendant at a grave
di sadvantage.'").

6

"Such statutes rest upon sound public policy and tend
to the peace and welfare of society and are deened

whol esonme. . . ." "[S]tatutes of limtations are
favored by the courts. . . . They are statutes of
repose, founded upon a rule of necessity and

conveni ence and the well-being of society.” "The
purpose of a statute of limtations is to "stimulate to
activity and punish negligence' and 'pronote repose by
giving security and stability to human affairs.'"

Aut ocephal ous G eek- O thodox Church of Cyprus v. ol dberg &
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acknow edge the need to encourage plaintiffs to investigate their
clainms with due diligence so as to make the truth-seeking function
of the adversary system nore effective.’

These policies support a distinction between know edge of
injuries cause by wongful conduct and know edge of who
participated in the wongful conduct. Wen a potential plaintiff
has a reason to know of the wongful conduct and his resultant
damages, then there is a rational basis for the inposition of a due
diligence obligation upon him Hi s tenporary ignorance about the
identities of the responsible parties does not justify a total
rel ease from his due diligence obligations, inposed upon himin
support of all of the public policies underlying statutes of
limtations. None of those policies are served unless the

[imtations period accrues agai nst known cl ai ns. The potentia

Fel dman Fine Arts, 717 F. Supp. 1374, 1385-86 (S.D. Ind. 1989)
(citations omtted), aff'd, 917 F.2d 278 (7th Cr. 1990).

In addition to the general policy favoring repose and
the quieting of titles, the statute seeks to relieve
def endants of the cost and vexation of protracted
litigation and the uncertainty of contingent
liabilities. Not only defendants but also the courts
have an interest in the tinmely commencenent of actions.
The adj udi cation process is hanpered by stal e evidence
and absent wi tnesses; the burden on court cal endars
woul d instantly increase if actions now time-barred
were revived by a new statute or tolling rule.

State v. Peterson, Lowy, Rall, Barber & Ross, 651 F.2d 687, 694
(10th GCr. 1981) (affirm ng dism ssal of securities fraud clains
as barred by statute of limtations).

! Nar done, 333 So. 2d at 36 (Fla. 1976) ("quest for
truth” hanpered by "tattered or faded nenories, msplaced or
di scarded records, and m ssing or deceased w tnesses" caused by
statute of limtations violations).
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plaintiff nust be encouraged to pursue his known cause of action by
diligently investigating the responsible parties.

By contrast, when the potential plaintiff does not know of the
cause of action, then thereis no justification for penalizing him
with the bar of the statute of |imtations.

In this Court's view a plaintiff need not know the
identity of a potential defendant before the statute of
l[imtations begins torun. . . . [Equitable tolling was]
designed to aid people who were injured by the w ongful
acts of others and yet through no fault of their own are
unaware of a potential lawsuit. Two situations are
typi cal :

(a) Someone is injured by the act of another,

but the injury does not manifest itself until

many years | ater.

(b) Soneone suffers an injury that by itself

doesn't indicate it was caused by another's

wr ongf ul acts.
But when a person is injured and he knows it was
wrongfully caused by the acts of sonme other person, he
then has two years to investigate the situation and
determ ne who is the correct defendant.

McDaniel v. Johns-Manville Sales Corp., 542 F. Supp. 716, 718-19

(N.D. Ill. 1982) (enphasis in original) (sumary judgnent entered
agai nst plaintiffs, who knew that they had been wongfully injured
and failed to prove that reasonabl e investigations would not have
reveal ed cl ai ns agai nst asbestos manufacturers). As the California
Suprene Court recently explained, "the rational e for di stinguishing
bet ween i gnorance of the wongdoer and ignorance of the injury"” as
“prem sed on the conmon-sense assunption that once the plaintiff is
aware of the injury, the applicable limtations period

normal Iy af fords sufficient opportunity to discover the identity of

all the wongdoers." Bernson v. Browning-Ferris Ind. of California,

7 Cal. 4th 926, 30 Cal. Rptr. 2d 440, 873 P.2d 613, 616 (Cal
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1994) .

Courts from other jurisdictions have explained that the
decision to i nmpose this burden upon plaintiffs who do not initially
know whom to sue rests upon a bal ancing of the various hardships
reflected by these policies against the hardship suffered by
plaintiffs barred by the statute of limtations.

[T]he court will balance the hardship on the plaintiff
caused by the bar of his suit against the increased
burden of a defendant to obtain proof of his defense
after the passage of tine. . . . . The hardship inposed
upon a party who is unaware he has an actionable injury
until after the limtations period has run is much nore
severe than that inposed upon a party who knows, or
reasonably should know, he has suffered an actionable
injury but does not learn the identity of the person who
injured himuntil the limtations period has passed. The
former is in no position to take advantage of the
[imtations period in which to determne the identity of
the party injuring him The | atter, however, knows he has
a cause of action, has the tine given by the limtations
period to attenpt tolearnthe identity of the person who
injured himand is not in the position of being barred
before ever knowing of his right to sue.

Guebard v. Jabaay, 65 Il1. App. 3d 255, 258, 381 N E.2d 1164, 1167
(rrr. . App. 1978) (enphasis added, citations omtted) (affirmng
di sm ssal of conplaint based upon statute of limtations bar to

medi cal nmalpractice clains, recognizing that while rule 1is
"sonetimes harsh in application to a given case, that is the nature
of any statute providing for such [imtations; the | egislature has
sought tolimt the trial of stale clains and has not provided for
extension of the tinme within which an action may be brought on the
grounds urge by plaintiff.").

In order to inplenment the policy of encouraging potential

plaintiffs to investigate their clains with due diligence, courts
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must formrules to define the kind of constructive notice that
justifies inposing this burden upon potential plaintiffs, wthout
regard to either the synpathetic posture of the plaintiffs or the
apparent qguilt of the defendant. The principles defining
constructive notice under objective standards are wel | -devel oped.

Because this burden of due diligence nust consistently be
i nposed upon plaintiffs seekingto toll the statute of limtations,
all such plaintiffs nust plead and prove "that the all eged efforts

of the defendants to conceal their participation in the assault

were successful, [and] if successful, when plaintiff first
di scovered or |earned of such participation.” More v. District
50, 131 N E2d 462, 463 (Chio . Comm P. 1954). "The

m srepresentation or fraud nust be of such character as to prevent

8 "[ Al ppel l ant can hardly claim. . . that '[s]he
possessed no clew [sic] with which to begin such [a] search.’
Appel l ant was wel|l aware, not only of the existence of w ongful
death and survival clains, but also of [the defendant’'s] identity
as owner of the vehicle that collided with decedent's car."
Estate of Chappelle, 442 A 2d at 159 (D.C. Cir. 1982) (affirmng
summary judgnent for defendants based upon "the rational e of
those jurisdictions which have held generally that conceal nent of
the identity of liable parties, unlike the conceal nent of the
exi stence of a claim is insufficient to toll the statute of
[imtations").

M. Vest has alleged that he knew that he had been

har med when the fal se charges were filed agai nst him
but he did not know the cause of his harmor whether it
constituted a legal injury under federal |law. However,
he did know that sonebody had caused M. Buoy to bring
the false charges. . . [A] reasonable plaintiff would
i nvestigate such a case to find out who had naliciously
prosecuted him

Vest v. Bossard, 700 F.2d 600, 609 (10th Cir. 1983) (remandi ng
for consideration of possible factual grounds to toll limtations
period applicable to civil rights clai mbased upon fal se crim nal
char ges).
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inquiry or to elude investigation or to mslead and hinder the
party who has the cause of action from obtaining the necessary
information by the use of ordinary diligence, and the actions
relied upon nust be of an affirmative character and fraudul ent.”

Landers v. Evers, 24 N E. 2d at 797 (lnc. App. 1940).

Conceal nent of his identity by a defendant by silence
al one is not enough to toll the running of prescription.
Additionally, he nust be guilty of sonme trick or
contrivance tending to exclude suspicion and prevent the
plaintiff frombringing his action. There nust also be
reasonable diligence on the part of the plaintiff to
ascertain the identity of the party injuring hinf,] and
the nmeans of knowledge are the same in effect as
know edge itself.

Arceneaux v. Mdtor Vehicle Casualty Co., 341 So. 2d 1287, 1291 (La.

Ct. App. 1977) (enphasis added, citations omtted) (cited by
Petitioner in support of mnority rule at Initial Brief p. 19).
Petitioner cites no authority for the proposition that the
statutes of limtation for conspiratorial wongs are tolled until
a nenber of the conspiracy confesses. No such authority exists,
despite the obvi ous benefit to the conspirators reveal ed only after

the limtations period expires.?®

9

[ T]here is, of course, the seem ng paradox that the
statute of limtations benefits the wongdoer at the
expense of the innocent and unsuspecting owner of
property. Yet, the statutes of limtation are a

persi stent and necessary part of our judicial system
The legislature is well aware that in enacting statutes
of limtation their protection can inure to the benefit
of undeserving persons, as is disclosed by the
limtation for filing suits for fraud, intentional
torts, and, indeed, even prosecution for crinmes. They
act as a necessary protection against the assertion of
unnmeritorious clains long after they are capabl e of
being fairly defended.
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B. PETI TI ONER FAI LS TO DEMONSTRATE THAT THE
M NORI TY RULE SHOULD APPLY | N FLORI DA.

The rule of International Brotherhood remains the majority

rule in this country.

[ U nder the weight of aut hority, t he
conceal ment of the identity of a party liable
cannot be deened the sanme as conceal nent of
the cause of action itself. . . . The
f raudul ent conceal ment which will postpone the
operation of the statute must be conceal nent
of the fact that plaintiff has a cause of
action or of the facts constituting it,
including the fact of damage, and not of the
injurious consequences flowing therefrom
Concealnent of the identity of the w ongdoer
rat her than the cause of action generally does
not constitute fraudul ent conceal nent.

54 C.J.S. Limtations of Actions 88 89, 90 at 129 (enphasis added,
citations omtted). "Conceal nent of the identity of parties |iable,
or conceal nent of the parties, has been held not to constitute
conceal ment of the cause of action, and not to be available to

avoid the running of the statute of limtations.” 51 Am Jur. 2d,

"The statute of limtations is a statute of repose,
enacted as a matter of public policy to fix a limt
wi thin which an action nmust be brought, or the
obl i gati on be presuned to have been paid, and is
intended to run agai nst those who are negl ectful of
their rights, and who fail to use reasonabl e and proper
diligence in the enforcenent thereof. . . . The
under | yi ng purpose of statutes of limtations is to
prevent the unexpected enforcenent of state clains
concerni ng whi ch persons interested have been thrown
off their guard by want of prosecution.”

Jackson v. Anerican Credit Bureau, 23 Ariz App. at 202-03, 531
P.2d at 935 (Ariz. C. App. 1975) (holding that "no showi ng of a
fraudul ent conceal ment of the cause of action which would have
tolled it,"” despite plaintiff's |ate discovery of "the identity
of the taker" sued for conversion).
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Limtation of Actions § 148 at 721 (citations omtted).?®

Petitioner never addresses this majority rule, but instead
cites a few cases fromother jurisdictions that purport to support
a contrary, mnority rule. As shown below, Petitioner's cases do
not provi de any conpelling reason for Florida to adopt the mnority
rul e.

Petitioner cites McCanpbell v. Southard, 23 N E. 2d 954 (Chio

Ct. App. 1937), a traffic accident case in which the Defendant

10 Cases fromother jurisdictions following this majority

rule include without limtation Burns v. Thomas, 790 S.W2d 1
(Tex. C. App. 1988) (rule that "fraud and conceal nent, in order
to prevent the running of the statute, nust relate to conceal nent
of the cause of action and not to the conceal nent of the parties,
. . . has been consistently followed by the Texas courts");
McDaniel v. Johns-Manville Sales Corp., 542 F. Supp. 716, 718
(N.D. I'l'l. 1982) (Illinois |aw does not require that plaintiff
"know the identity of the potential defendant before the statute
of limtations begins to run"); Landers v. Evers, 24 N E. 2d 796,
797 (Ind. App. 1940) (car accident victim"had full know edge of
the cause of action within the statutory period,"” despite other
driver's m srepresentation about his nanme); Cdulowyv. State, 700
F.2d 1291, 1301 (10th Cr. 1983) (Oklahoma follows rul e that
conceal ment of defendants' identities does not toll limtations
peri od because such conceal nent does not prevent plaintiff "from
knowi ng he had a cause of action"); Jackson v. Anerican Credit
Bureau, 23 Ariz. App. 199, 531 P.2d 932, 934, 936 (Ariz. C. App
1975) ("no showi ng of a fraudul ent conceal nent of the cause of
action" of conversion based upon later plaintiff's |ater discover
"of the identity of the taker"); Estate of Chappelle v. Sanders,
442 A.2d 157, 158 (D.C Cir. 1982) (one year wongful death
limtations period accrued on date of death from car accident and
barred claim despite defendant's fraudul ent denial "that her car
had been involved in this collision"); Vest v. Bossard, 700 F.2d
600 (10th Gir. 1983) (U ah would "adopt the rule followed in
Chappel le."); Shockley v. Sander, 720 S.W2d 418, 421 (M. C.
App. 1986) ("[We follow the general rule in other jurisdictions
that where one fraudulently conceals one's identity as the

def endant, rather than concealing the existence of the cause of
action itself, the statute of limtations is not tolled."); Moore
v. District 50, supra at 131 N.E 2d 463 (Ghio C. Conm P. 1954)
(all egation that defendants "conspired to conceal fromthis
plaintiff their participation in the assault” did not provide
basis for tolling assault statute of limtations).
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driver m srepresented his nanme in violation of Section 12606 of the
Ohi o General Code (requiring traffic accident participants to "stop
and upon request of the person injured or any person, give such

person his name and address"). The M Canpbell case fits squarely

within the exception recognized in footnote 1 of Internationa

Br ot her hood ("The result is otherwise only when . . . there is sone

i ndependent statutory duty (which does not exist in this case)

i mposed upon the tortfeasor to reveal his identity”). International

Br ot her hood at 341 So. 2d 1006 n.1

Petitioner cites Arceneaux v. Mditor Vehicle Casualty Co., 341

So. 2d 1287 (La. C. App. 1977), another traffic accident case
i nappl i cable for a nunber of reasons. First, Louisiana operates
under a civil code rather than the common |aw. Second, the court

applied its own doctrine of contra non valentem rather than the

conmmon | aw doctrine of fraudul ent conceal ment. The court descri bed
the "contra" doctrine as "an exception to the general rules of
prescription [which] establishes that prescription does not run
agai nst persons unable to bring an action or agai nst persons who

for sone reason are unable to act." Arceneaux at 341 So. 2d 1291.
Third, that court found that its own doctrine of "contra" did not

even apply. 1d.

11

Concealnent of his identity by a defendant by silence
alone is not enough to toll the running of

prescription. Additionally, he nust be gquilty of sone
trick or contrivance tending to exclude suspicion and
prevent the plaintiff frombringing his action. There
nmust al so be reasonable diligence on the part of the
plaintiff to ascertain the identity of the party
injuring hinf,] and the nmeans of know edge are the sane

22



Wth respect to Mssouri |law, Petitioner ignores the series of
cases in which Mssouri state courts have expressly adopted the

majority rule. See, e.qg., Shockley v. Sander, supra at 720 S. W 2d

421 ("[We follow the general rule in other jurisdictions that
where one fraudulently conceals one's identity as the defendant,
rat her than conceal i ng the existence of the cause of action itself,
the statute of limtations is not tolled.”). Instead, Petitioner

cites Sonnenfeld v. Rosenthal-Sloan MIllinery Co., 145 S. W 430

(Mb. 1912). The "good reason why the statute of limtations [was]
not available to the defendant” in that case was that the defendant
"wrongfully got possession of the note"” upon which that prom ssory

note claimrested. Sonnenfeld at 145 S.W 432. The plaintiff did

not recall the nane of the nmaker of the note, but she had an
affirmative right to hold the note, and the defendant had an
affirmative duty to deliver it to her. "It is true that the
Def endant was not bound under the law to furnish the plaintiff
information, but it was bound to give her up the note which
bel onged to her, and which had on its face all of the information
she needed."” 1d. Although the right to hold a prom ssory note and
t he corresponding duty to deliver it are grounded in the common | aw
rat her than | egislation, the defendant's breach of its affirmative
duty to deliver the note (and thereby disclose its identity) also
brings this case squarely within the express exception set forth in

footnote 1 of |International Brotherhood.

in effect as know edge itself.
Id. (enphasis added, citations omtted)
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Next, Petitioner cites two cases that purport to represent

Pennsylvania |l aw. First, the case of DeRugeriis v. Brener, 237 Pa.
Super. 177, 348 A 2d 139 (Pa. Super. C. 1975), nerely represents
another traffic accident case in which one driver breached his
affirmative duty to disclose his identity truthfully and
accurately. That |ower appellate court made no citation to any
Pennsylvania or other authority on the topic of fraudul ent
conceal nent .

Petitioner also cites Layton v. Blue Gant Eqpt. Co. of

Canada, 105 F.R D. 83 (E.D. Pa. 1985), a federal court decision
that cites federal case law in support of the proposition that
Pennsyl vania | aw extends the fraudul ent conceal nent doctrine to
conceal mrent of a defendant's identity. Layton at 105 F.R D. 86
That federal court nmakes no analysis of the applicability of the
fraudul ent conceal ment doctrine to the product liability claimat
i ssue there, except in stating that an enpl oyee of the defendant
purportedly m srepresented the identity of the manufacturer.

Petitioner cites Royal Indemity Co. v. Petrozzino, 598 F.2d

816 (3d Circuit 1979) (applying New Jersey law) and Spitler v.

Dean, 148 Ws. 2d 630, 436 N.W2d 308 (Ws. 1989), both of which
nmerely analyze the discovery rule rather than the doctrine of
fraudul ent conceal ment. Petitioner ignores the irrelevance of the
di scovery rules legislated by other states to this claim for
wr ongful death, given that no discovery rule applies to the Florida

statute of Iimtations for wongful death clains. Wrrell v. John

F. Kennedy Menorial Hosp., 384 So. 2d 897, 900, 902 (Fla 4th DCA
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1980) (wrongful death cause of action accrues at tinme of death,

since discovery rule does not apply), rev'd on other grounds, 401
So. 2d 1322, 1323 (Fla. 1981) ("W agree with the district court in
its construction and application of the applicable statute of
l[imtations.")

Finally, Petitioner cites the California case of Bernson v.

Browni ng-Ferris Ind. of California, 7 Cal. 4th 926, 30 Cal. Rptr.

2d 440, 873 P.2d 613 (Cal. 1994), a suit for libel by a Los Angel es

City Counsel man based upon a 36-page docunent criticizing his

political activities, without reference to either publisher or

author. "Qur hol ding that a defendant's intentional conceal nent of

his identity may justify an estoppel represents a new rule of |aw
." Bernson at 873 P.2d 620.

The Bernson court reasoned that claimnts should not be
penal i zed by the statute of limtations when they have no nmeans of
suing. 1d. at 617. First, the court asked hypothetical questions
about what plaintiffs could possibly do when "a thief, for exanpl e,
| eaves no clues to his identity."” 1d. (enphasis added). The facts
in this case, however, do not give rise to such questions: all
rel evant testinony about suspects consistently nanmed Respondent as
the prine suspect fromthe begi nning. See Statenent of Facts above
at pp. 1-2. Second, the Bernson court cited two replevin cases
fromother jurisdictions as authority for expandi ng the fraudul ent
conceal ment doctrine beyond conceal nent of the cause of action
even though the court recognized that there can be no replevin

cause of action "until the discovery of the whereabouts of the
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article." 1d. at 617 n.5, quoting Cal. Code Cv. Proc. 8§ 338(c).?

Finally, inforging this new, mnority rule, the Bernson court
expressly limted the rule's application to only the rarest of
cases and affirmed the bulk of the principles supporting the
majority rule:

Wil e ignorance of the existence of an injury
or cause of action may delay the running of
the statute of limtations until the date of
di scovery, the general rule in California has
been that ignorance of the identity of the
defendant is not essential to a claim and
therefore will not toll the statute. As we
have observed, "the statute of I|imtations
begins to run when the plaintiff suspects or
shoul d suspect that her injury was caused by
wr ongdoi ng, that someone has done sonething
wong to her." Aggrieved parties generally
need not know t he exact manner in which their
injuries were "effected, nor the identities of
all parties who may have played or rule
t herein.” :

However, where the facts are such that even
di scovery cannot pi erce a defendant's
intentional efforts to conceal his identity,
the plaintiff should not be penalized.
Recognition of a potential equitable estoppel
under the foregoing circunmstances wll not
unduly burden the trial courts.

| ndeed, our holding will have virtually no

12 The two cited replevin cases also nake it clear that no
repl evin cause of action exists until the goods are |l ocated in
t he possession of sonmeone with no right to hold them
Aut ocephal ous Greek- Ot hodox Church of Cyprus v. Goldberg &
Fel dman Fine Arts, 917 F.2d 278, 289 (7th Cr. 1990) ("In the
context of a replevin action . . . , a plaintiff cannot be said
to have 'discovered his cause of action until he | earns enough
facts to formits basis, which nust include the fact that the
wor ks are being held by another and who, or at |east where, that
‘other' is."); OKeefe v. Snyder, 83 N J. 478, 416 A 2d 862, 870
(N.J. 1980) ("O Keefe's cause of action accrued when she first
knew, or reasonably should have known through the exercise of due
di ligence, of the cause of action, including the identity of the
possessor of the paintings.").
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affect [sic] on the vast majority of civil
cases. It is only in those relatively few
where the defendant asserts a statute of
l[imtations defense and the plaintiff clains
t hat he was totally ignorant of t he
def endant ' s identity as a result of
defendant's fraudul ent conceal ment, that the
issue will even arise; anong those few, it
will be the rare and exceptional case in which
the plaintiff could genuinely claim that he
was aware of no def endant :

Bernson at 873 P.2d 616, 619 (citations omtted). By its express
terms, the Bernson holding represents a new rule of law with an
extrenely limted application.

The general rule in California remains unchanged. In the

February, 1995 decision of Bristol-Mers Squibb Co. v. Superior

Court, 32 Cal. App. 4th 959, 38 Cal. Rptr. 2d 298 (Cal. C. App.
1995), the court rejected the equitable tolling argunments of a
silicone breast inplant victim "To start the conmencenent of the
statutory period it is not necessary that the plaintiff be able to
identify the negligent party."” Squibb at 32 Cal. App. 4th 965, 38
Cal. Rptr. 2d 303.

That decision rested upon repeated citations to a 1988
decision of the California Supreme Court which rejected a DES

victims equitable tolling argunments based upon her inability to

identify a particular manufacturer. Jolly v. Eli Lilly & Co., 44

Cal . 3d 1103, 245 Cal. Rptr. 658, 751 P.2d 923 (Cal. 1988).

[T]he statute of |imtations begins to run
when the plaintiff suspects or should suspect
that her injury was caused by w ongdoi ng, that
soneone has done sonething wong to her. . . .
A plaintiff need not be aware of the specific
"facts" necessary to establish the claim that
it a process contenplated by pretrial
di scovery. Once the plaintiff has a suspicion
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of wrongdoi ng, and therefore an incentive to

sue, she nust decide whether to file suit or
sit on her rights. So long as a suspicion
exists, it is clear that the plaintiff nust go
find the facts; she cannot wait for the facts
to find her.

[ T] he fundanmental purpose of the statute is to
gi ve def endants reasonabl e repose, that is, to
protect the parties from defending stale
clainms. A second policy underlying the statute
is torequire plaintiffs to diligently pursue
t heir clains.

O course, nothing stated herein affects the
wel | -established rule that the ignorance of

the legal significance of known facts or the

identity of the wongdoer will not delay the
running of the statute. . . . [Slumary
judgment is proper. . . . Plaintiff . . . felt

t hat soneone had done sonething wong to her
concerning DES, it was a defective drug and
t hat she shoul d be conpensat ed. :

In sum the |imtations period begi ns when the
plaintiff suspects, or should suspect, that
she has been wonged. . . . By her own
adm ssion, her real reason for del aying action
was that she did not know whom to sue, not
that she did not know whether to sue. . . .
Plaintiff does not dispute the general rule
that ignorance of the identity of the
defendant does not effect the statute of
[imtations.

ld. at 44 Cal. 3d 1110-1114, 245 Cal. Rptr. 662-664, 751 P.2d 928-

930 (enphasis added, citations omtted).

majority rule and the policies that upholdit.

Petitioner fails to acknowl edge the continued vitality of the

The Fourth District

correctly determ ned that Respondent's all eged conceal nent of his

participation in this conspiratorial nurder, even if true,

f al

| aw.

wi thin the definition of fraudul ent conceal nent under

28
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II. PETITIONER FAILS TO ADDRESS THE CENTRAL
QUESTI ON, BASED UPON THE UNDI SPUTED ELEMENTS
OF FRAUDULENT CONCEALMENT, OF WHETHER ANY
SPECI FI C AND AFFI RVATI VE M SREPRESENTATI ONS
MADE BY RESPONDENT REASONABLY DETERRED THE
MCCLI NTONS FROM SUSPECTI NG RESPONDENT UNTI L
DECEMBER 23, 1989.

This Court should not accept jurisdiction because the Fourth
District has not posited a question of great public inportance.?®
First, the scant witten argunent offered on this question by the
Petitioner (4 pages) and the Amicus Curiae (3 pages) fail to
denonstrate any issue of significant inportance. Second, the
California case upon which Petitioner rests its argunment for a
“"trend" inthe lawcontrary to the mayjority rul e adopted by Florida
acknow edges its extrenely limted application.*

Third and of nost inportance, however, the other, substantive
grounds upon which this Court nust affirmthe Fourth District's

decision, without regard to the certified question, make this

13 This Court has not yet deci ded whether to accept
di scretionary jurisdiction pursuant to the question certified by
the Fourth District Court of Appeal. O.der Postponing Decision
on Jurisdiction and Briefing Schedul e.

14

| ndeed, our holding will have virtually no affect [sic]
on the vast majority of civil cases. It is only in
those relatively few where the defendant asserts a
statute of limtations defense and the plaintiff clains
that he was totally ignorant of the defendant's
identity as a result of defendant's fraudul ent

conceal ment, that the issue will even arise; anpbng
those few, it will be the rare and exceptional case in
which the plaintiff could genuinely claimthat he was
aware of no def endant .o

Bernson, 873 P.2d at 619 (Cal. 1994).
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Court's answer to that questionirrelevant for the determ nation of

this case.® Those grounds are addressed bel ow.

A PETI TI ONER FAI LS TO ADDRESS THE TOTAL ABSENCE
OF RECORD EVI DENCE SATI SFYI NG THE UNDI SPUTED
ELEMENTS OF FRAUDULENT CONCEALMENT.
Petitioner makes no challenge to the proposition that
Florida's statute of limtations governing wongful death claimns,
to which the discovery rule does not apply, nekes the statutory

period accrue on the date of death. See Respondent's 4th DCA Init.

Brief at 20-23 (citing abundant, uncontradicted Fl ori da case | aw on

this point) and Respondent's 4th DCA Reply Brief at 2 (pointing out

Respondent's failure to challenge this point before the Fourth

District).?® Simlarly, Petitioner does not challenge the

15 Hi | | sborough Ass'n for Retarded Citizens v. Gty of
Tenple Terrace, 332 So. 2d 610, 612 (Fla. 1976) ("[Qur review
extends to the 'decision' of the district court, rather than the
question on which it passed."); Rupp v. Jackson, 238 So. 2d 86,
89 (Fla. 1970) ("privileged to review the entire decision and
record,” regardless of formof certified question); Cantor V.
Davis, 489 So. 2d 18, 20 (Fla. 1986) ("Once this Court has
jurisdiction . . . it may, at its discretion, consider any issue
affecting the case."). See also Art. V, 8 3(b)(4), Fla. Const.
("suprene court . . . may review any decision of a district court
of appeal that passes upon a question certified by it to be of
great public inportance . . . .") (enphasis added); Fla. R App.
P. 9.030(a)(2)(A) ("discretionary jurisdiction of the suprene
court” applies to "decisions of the district courts of appeal
that . . . (v) pass upon a question certified to be of great
public inportance") (enphasis added).

16 See also Walker v. Beech Aircraft Corp., 320 So. 2d 418,
419-20 (Fla. 3d DCA 1975), cert. dism ssed, 338 So. 2d 843 (Fla.
1976) ("fraudul ent conceal nent was specifically alleged” to avoid
two-year limtation on claimfor wongful death caused by
ai rpl ane crash, but defendant's sunmary judgnent affirned because
claimbarred "as a matter of |aw appellant's cause of action
accrued at the date of her husband's death, which factor was
known to appellant as of the date of death, and the two-year
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proposition that Petitioner nust bear the burden of pleading and

proving the alleged fraud with particularity. 4th DCA Init. Brief

at 24-28 and 4th DCA Reply Brief at 2.

Petitioner does not contest its burden of pleadi ng and proving
t hree undi sputed el enments of fraudul ent conceal ment, consistently
applied by all jurisdictions enploying the doctrine:

The party asserting the fraudul ent conceal nent doctrine
has t he burden of showi ng (1) the use of fraudul ent neans
by the party who raises the ban of the statute; (2)
successful concealnent fromthe injured party; and (3)
that the party claimng fraudul ent conceal ment did not
know or by the exercise of due diligence could not have
known that he m ght have a cause of action

[OQnce it appears that the statute of limtations has
run, the plaintiff nust sustain the burden of show ng not
nmerely that he failed to discover his cause of action
prior to the running of the statute of limtations, but
also that he exercised due diligence and that sone
affirmative act of fraudulent concealnment frustrated
di scovery notw t hstandi ng such diligence. A denial of
wr ongdoi ng does not constitute fraudul ent conceal nent.

[Here,] all price fixing activity was concealed by
Chanplin. . . . Al of Kings' witnesses testified that
t hey had not known of Chanplin's price fixing activities.
The evidence shows that know edge of the price fixing
conspi racy was not reveal ed t o anyone connected with King
until 1975, the year that the action was filed.

King & King Enterprises v. Chanplin Petroleum Co., 657 F.2d 1147,

1154-55 (10th Cir. 1981).

In this appeal, Petitioner never contested its burden to plead
and prove that the alleged fraudul ent conceal nent succeeded until
at | east Decenber 23, 1989, two years before this lawsuit was

initiated. 4th DCAlnit. Brief at 28-31 and 4th DCA Reply Brief at

statute of limtations conmenced to run on that date.").
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3. Likew se, Petitioner never contested its burden to plead and
prove that the McClintons, as the representatives of the decedent's
estate, pursued this potential claimw th due diligence. 4th DCA

Init. Brief at 31-32 and 4th DCA Reply Brief at 3. Fi nal |y,

Petitioner did not contest its burden to plead and prove the
McClintons's reasonable reliance upon particular, affirmative
representations sufficient to deter the filing of the lawsuit. 4th

DCA Init. Brief at 32-33 and 4th DCA Reply Brief at 3.

As a result of Petitioner's apparent acknow edgnment of its
burden to plead and prove these undisputed elenents, one would
expect Petitioner to point out how it satisfied these burdens.
| nstead, however, Petitioner fails to point to any pleading and
proof in satisfaction of these |egal requirenents.

No one testified as a representative of the Fulton County
Adm ni strator, and the testinony of Enory and JoAnne MC i nton

wholly failed to address these points.' None of Petitioner's

o Under Georgia's statutory scheme creating this wongfu
deat h cause of action, only the McCintons had standing to bring
this claim See Ga. Code Ann. 88 51-4-2 (1993)("The surviving
spouse or, if there is no surviving spouse, a child or children
.o may recover for the hom cide of the spouse or parent . . .
"), '51-4-4 ("The right to recover for the honmicide of a child
shal |l be as provided in Code Section 19-7-1."), 19-7-1 ("In every

case of the homcide of a child, mnor or sui juris, . . [1]f
t he deceased child does not | eave a spouse or child, the right to
recovery shall be in the parent or parents, . . "), and 51-4-

5 ("When there is no person entitled to bring an action for the
wrongful death of a decedent under Code Section 51-4-2 or 51-4-4,
the adm ni strator or executor of the decedent may bring an action
for and recover and hold the anmount recovered for the benefit of
the next of kin."). See also Belco Electric v. Bush Kroger Co.,
204 Ga. App. 811, 420 S.E.2d 602 (Ct. App. 1992) (nother sued for
son's death); Ford Mbtor Co. v. Stubblefield, 171 Ga. App. 331,
319 S.E.2d 470 (Ct. App. 1984) (parents sued for daughter's
death). Petitioner has not contested this point on appeal,
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citations to the record in its Initial Brief point out any
specific, affirmative m srepresentati ons nade by Respondent that
m sl ed anyone for any period of tine.1!8 Simlarly, none of
Petitioner's record citations denonstrate when any new i nformati on
was ever |ater acquired by the McCintons, on the basis of which
this cause of action m ght have accrued on sone |later date.?!®

In sum Petitioner has not addressed the central issue before

this Court: Did any specific and affirmative nisrepresentations

made by Respondent reasonably deter the Mdintons fromfilingthis

lawsuit until Decenber 23, 19897 The trial court record is

effectively conceding that only the McCintons could serve as
plaintiffs.

18 Petitioner cites T. 471 (its own counsel's argunents at
si de bar about the adm ssability of autopsy evidence show ng
traces of inert cocaine in the decedent's body), T. 875 (its own
counsel s argunent agai nst Respondent's notion for directed
verdict), and T. 938 (its own counsel's closing argunent).
Petitioner also cites T. 483-85, 573-75, and 577 (Sullivan's pro
se questions of witnesses at trial about other suspects, as
t hough those trial questions formthe basis of the alleged
fraudul ent concealnment). Petitioner also cites the testinony of
Ceorgi a Bureau of Investigation Agent Robert Ingramat T. 628,
stating that Respondent told the Agent about the decedent's
"invol vement with drugs” during the Agent's interview of
Respondent on Septenber 9, 1991.

Nowhere is there any testinony that Respondent's
purported references to possible drug and mafia ties (to which
Petitioner points at T. 334 and T. 575 only) ever m sled anyone
for any period of tinme, nmuch less that the McCintons heard of
such purported references and relied upon themuntil Decenber 23,
1989.

19 The trial court upheld Respondent's hearsay objection
to Agent Lechter's testinony about what Suki Sullivan told himon
Septenber 6, 1990, to which Petitioner points at T. 397-98.
Petitioner's other record citations to T. 874 and 876 point only
to its counsel's argunents in opposition to Respondent's first
notion for directed verdict, and not to any record testinony.

33



entirely void of any evidence upon which basis the jury could
answer that question.

This Court has repeatedly addressed the i ssue of when nedi cal
mal practi ce cases accrue under statutory discovery rule that can

toll those clains. |In Tanner v. Hartog, 618 So. 2d 177, 181 (Fl a.

1993), this Court refined its rule on that issue by hol ding that
the potential plaintiff's "know edge of the injury" al one causes
the claimto accrue, as long as the plaintiff knew of "a reasonabl e
possibility that the injury was caused by nedical nmalpractice.”
Under this rule, the McCintons's cause of action accrued when the
McClintons knew of the injury and of the reasonable possibility
t hat Respondent had caused it. This rule conports with Florida

| aw defining the accrual of causes of action generally.? A Second

20 "All that is necessary is that information be nade
avai lable to Plaintiff so that she suspects, or after a
reasonably diligent investigation should suspect,” the basis for
a possi bl e cl ai magainst the defendant. Byington v. A H Robins
Co., 580 F. Supp. 1513, 1517 (S.D. Fla. 1984)(entering sumrary
j udgnment for defendant based on Florida statute of limtations).
"When ground for suspicion exists, neglect to |l earn what m ght be
known is counted as know edge." Azalea Meats v. Muscat, 246 F
Supp. 780, 785 (S.D. Fla. 1965)(granting sumrary judgnent to
def endants based on Florida statute of limtations), rev'd on
ot her grounds, 386 F.2d 5 (5th G r. 1967). "[T]he sale of
stock . . . would have caused [Plaintiff] to suspect "a
conspiracy' and would have caused himto investigate further
[and] is sufficient in and of itself to have started the statute
running . . . ." 1d.

[ T]he plaintiff must show . . . successful
concealment . . . [but] has not even all eged
that he was ignorant of his cause of action.
oo In essence, the plaintiff suspected
that he had a cause of action, but could not

prove the infringenent . . . . Such a show ng
is insufficient to toll the statute of
limtations.
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District decision applied this rule to bar a wongful death claim

This case arose followwng the death by
el ectrocution of Curtis J. Parnenter on July
10, 1980. . . . Tests revealed that the
vehi cl e had been altered by the repl acenent of
an insulated wire with a steel-braided wire

Co [Plaintiff] knew at the tinme of the
accident that [defendant] was the previous
owner of the truck, and that [defendant] had
updated the truck wth safety bolts and
i nsul at ors.

Parnmenter v. Davie Tree Expert Co., 462 So. 2d 492, 493 (Fla. 2d

DCA 1984) (affirm ng summary judgnment for defendant based on statute
of limtations). O her jurisdictions have consistently inposed

t his sane burden of due diligence upon wongful death plaintiffs.?

Def endant is not required to wait until
plaintiff has started substantiating its
clainms by the discovery of evidence. Once
plaintiff is oninquiry that it has a
potential claim the statute can start to
run. This standard is in line with the nodern
phi | osophy of pleadi ng which has reduced the
requi renents of the petition and left for

di scovery and other pre-trial procedures the
opportunity to flesh out clains . .o

This was nerely ignorance of evidence, not
i gnorance of a potential claim . . . The
bells do not toll the limtations statute
while one ferrets the facts.

Prather v. Neva Paperbacks, Inc., 446 F.2d 338 (5th Cr
1971) (enphasi s added) (affirm ng Southern District of Florida's
summary judgnent for defendant based upon Florida |aw).

21

Fromthe outset plaintiffs were aware that decedent
Alie died of carbon nonoxi de poisoning in a Genera
Mot or s aut onobil e, and coul d have proceeded agai nst
CGeneral Mdtors accordingly.

"It would be an extrenely dangerous rule of |aw that
t he accrual date of a cause of action is held in
abeyance indefinitely until a prospective plaintiff
obt ai ns professional assistance to determ ne the
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After seven years of preparing this case with the assi stance
of multiple lawers, Petitioner has failed to explain the tota
absence of any pleadi ng and proof of these undisputed el enents of
f raudul ent conceal nent. Petitioner wholly fails to show that
specific and affirmative m srepresentations made by Respondent
actually deterred the McCintons fromfiling this | awsuit, despite
the Mcdintons's due diligence in the pursuit of their potenti al

cl ai ns.

B. PETI TI ONER FAI LS TO ADDRESS THE ABSENCE OF ANY
JURY DECI SI ON ON THE | SSUES OF DUE DI LI GENCE
REASONABL E RELI ANCE UPON RESPONDENT" S
AFFI RVATI VE M SREPRESENTATI ONS, AND WHEN THE
MCCLI NTONS RECEI VED NOTI CE OF THEI R POTENTI AL
CLAIM
Mor eover, the erroneous jury instructions submtted to the
jury over Respondent's clear and repeated objections, never asked
the jury to answer this central question of whether specific and
affirmati ve m srepresentations of Respondent reasonably deterred
the MCintons fromfiling this lawsuit. Even if this Court should

find that Petitioner did present sonme form of evidence in support

exi stence of a possible cause of action. Under such a
theory, no limtations period would ever be binding."

"It is not necessary that a party should know t he
details of the evidence by which to establish his cause
of action. It is enough that he knows that a cause of
action exists in his favor, and when he has this

know edge, it is his own fault if he does not avail

hi msel f of those means which the | aw provi des for
prosecuting or preserving his claim”

Stonenan v. Collier, 94 Mch. App. 187, 288 N.W2d 405 (Mch. C
App. 1979) (citations omtted).
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of these elenents, nothing in the record suggests that the jury
addressed these elenents when neither the jury instructions nor
verdict formnentioned them (R 937, 2132.)

The bare bones instruction given to the jury, over the
specific and repeated objections of Respondent, did not ask the
jury to deci de whet her the Mcd i ntons had used due diligence in the
pursuit of their potential claim whether they reasonably relied on
any affirmati ve m srepresentations made by Appellant, or even when
the McCintons actually did receive notice of their potential
claim (R 937, 2132.) Simlarly, the proposed verdi ct formmnade no
reference to any of those essential elenents, but instead stated
the whol e issue only in terns of whether Respondent "parti ci pated”
in sone formof fraudulent concealnment. (R 989.) Respondent has
denonstrated reversible error by showing "that the requested
i nstructions contain an accurate statenment of the law, that the
facts in the case supported a giving of the instructions, and that
t he instructions were necessary for the jury to properly resolve

the issues in the case." Davis v. Charter Mrtgage Co., 385 So. 2d

1173, 1174 (Fla. 4th DCA 1980) (reversing based upon insufficiency
of jury instruction given).

At the charging conference, Appellant clearly objected to the
fraudul ent conceal nent instruction on the basis that it required no
determ nati on of the success of alleged fraudul ent conceal nent and

its prevention of the McCintons from com ng to know about their

potential claim (R 2079-81.) Plaintiff's proposed verdict form

adopted by the trial court over Defendant's objections, stated the
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whol e issue only in terns of whether Defendant "participated” in
sonme formof fraudul ent concealnent. (R 989.) Simlarly, the jury
instruction on the issue enployed the sane |anguage, nmaking no
reference to any of these three essential elenents. (R 937, 2132.)

The Second Di strict once upheld instructions that did require
the jury to assess both the effect of the defendant's conceal nent
efforts on plaintiff and plaintiff's due diligence: "The court, in
his instructions, informed the jury . . . under the limtation plea

[that they] shoul d determ ne whether the plaintiff's failure to sue

earlier was due to his lack of knowedge . . . because of the

fraudul ent conceal nent, including therein the question of whether

the plaintiff | acked the opportunity of discovering the property
." Metcalf v. Johnson, 113 So. 2d 864, 866-67 (Fla. 2d DCA

1959) (enphasis added).? On the other hand, the Fifth Grcuit has
addressed the inpropriety under Florida |aw of a proposed jury
instruction, simlar to the instruction at issue here, which asked
the jury to determine only whether the defendants had "kept
information” fromthe plaintiff. Powell v. Radkins, 506 F.2d 763,

764-65 nn.2, 4 (5th Cir. 1975)(enphasis added)(affirmng jury
verdict for defendant on Florida statute of limtations).

Wthout any jury instructions on these essential elenents of
fraudul ent inducenent, it is inpossible to conclude that the jury

addressed these elenents. Defendant properly and specifically

22 Simlarly, the First District once approved of jury
instructions that placed upon a plaintiff the burden of proving
the | atency of a construction defect. Richardson v. WIlson, 490
So. 2d 1039, 1040 (Fla. 1st DCA 1986).
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objected to the jury instruction and verdict form proposed by
Plaintiff prior to their adoption by the trial court. See Init.
Brief at 12-13 above. At a minimum this Court nust remand this
case for a new trial in which the jury is asked to address these

undi sput ed el enents of fraudul ent inducenent.?

11, PETITIONER S CHALLENGES BASED UPON PURPORTED
PROCEDURAL DEFECTS FAI L.

Petitioner argues that Respondent waived his appellate
chall enges to the judgnent entered against him on two grounds.
First, Petitioner argues that Respondent could not challenge the
sufficiency of the evidence because he failed to file a notion for
j udgnment notwi thstanding the verdict, despite his two notions for
directed verdict and notion for new trial. Second, Petitioner
argues that Respondent did not adequately raise the issue of what
constitutes fraudul ent conceal nent under Florida |aw, given that
the Fourth District sua sponte directed the parties to address the

significance of International Brotherhood before Respondent cited

it in his briefing. As shown below, Petitioner's argunments about

procedural waivers fail.

z Petitioner relies upon the California Suprene Court's
adoption of the mnority rule in Bernson, supra at 873 P.2d 613
(Cal. 1994). Even in that case, however, application of the new,
mnority rule required remand to determ ne "whether, under the
ci rcunst ances, defendants' anonynous comm ssion, drafting and
circulation of the allegedly defamatory dossier constituted
i ntenti onal conceal nent; whether defendants actions thereby
deprived plaintiff, in fact, of know edge of defendants
identity; and whether plaintiff exercised reasonable diligence in
attenpting to discover defendants' identity." Bernson at 873
P. 2d 620.
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A RESPONDENT DID NOI' WAIVE TH S
DEFENSE BASED UPON THE ABSENCE OF A
MOTI ON FOR JUDGVENT NOTW THSTANDI NG
THE VERDI CT.

First, Petitioner argues that Respondent wai ved his appellate
argunents about the insufficiency of the evidence on fraudul ent
conceal ment by failing totitle his post-trial notion a "notion for

j udgnment notwi t hstandi ng the verdict," rather than a Motion for New

Trial . Petitioner's Initial Brief at p. 11. Petitioner argues

that Florida Rule of Civil Procedure 1.480 dictates that such post-
trial practice will waive such argunments, but Petitioner nowhere
points to any relevant |anguage in the Rule. 1d.

I nstead, Petitioner cites only three cases, none of which
address a wai ver based upon the nmere failure to submt a post-trial
nmotion for judgnment notw thstanding the verdict. Two of those
three cases address only the failure to renew a notion for directed
verdict at the close of all the evidence, after having first nade
that notion at the close of plaintiff's case in chief. Keyes Co.
v. Shea, 372 So. 2d 493 (Fla. 4th DCA 1979); 6551 Collins Avenue

Corp. v. Mllen, 104 So. 2d 237 (Fla. 1958). 1In the third case

cited by Petitioner, the Third District sinply conpl ai ned about the
absence of any notions for directed verdi ct addressi ng t he argunent

presented on appeal. General Mtors Acceptance Corp. v. Gty of

M am_Beach, 420 So. 2d 601, 603 n.1 (Fla. 3d DCA 1982).

Thi s wai ver argunment sinply ignores Respondent's notions for
directed verdict, nade at both the close of Petitioner's case in
chief and at the close of all the evidence. (R 2016, 2082-83.)
Mor eover, Petitioner cites no Florida authority in support of the
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proposition that the absence of a post-trial notion for judgnment
notw t hstandi ng the verdict, by itself, waives appellate argunents
on the sufficiency of the evidence. Among the thousands of
publ i shed decisions in which Florida appellate courts reverse and
mandate entry of judgnment in favor of the appellant, not one such
decision refers to the appellant's notion for judgnent
notw thstanding the verdict as a procedural condition of such

reversal .

B. RESPONDENT DI D NOT WAl VE THE STATUTE
OF LI M TATI ONS DEFENSE BASED UPON
THE ABSENCE OF ONE PARTI CULAR CASE
Cl TATI ON.
In its Oder dated July 21, 1995, the Fourth District
requested "that counsel be prepared to argue the applicability of

| nternati onal Brotherhood of Carpenters and Joiners of Anerica v.

Uni ted Associ ation of Journeynen and Apprentices, 341 So. 2d 1005

(Fla. 4th DCA 1976)." Petitioner contends that the Fourth
District's request to address the applicability of arule set forth
in binding precedent nmade this Court into an advocate for M.
Sullivan by injecting an entirely new theory into this appeal.

Petitioner's Initial Brief at 14-17.

No Florida case law or other authority supports this
contention. No such case or other authority limts this Court's
discretion to raise, on its own initiative, a particular case
relevant to the issues addressed in both the trial and appellate
courts.

I n support of Petitioner's argunent, Petitioner and the Am cus
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cite only three cases conbi ned, each of which address only the
possi bl e waiver of an entire ground for an appeal by failure to
raise it before the trial court.? Neither those cases nor any
other Florida authority address wai ver based upon nere failure to
cite a case. Moreover, neither Petitioner nor the Amicus cite an
authority limting an appell ate court's power to cite a case onits
own, asking in advance that all parties address that case at oral
argunent and by suppl enmental briefings.

The Florida Rules of Appellate Procedure no |onger mandate
specification of the trial court's erroneous reasoning, but only
specification of the judicial acts challenged. "Assignnments of
error are neither required nor permtted.” Fla. R App. P.
9.040(e). Therule on briefing, "rule 9.200(a)(2), requires service
of a statenent of [only] the judicial acts for which review is

sought." 1d. at Commttee Notes. See also Ratner v. Mam Beach

First National Bank, 362 So. 2d 273, 274 (Fla. 1978) (1962 revision

to appellate rules "liberalized the requirenents for assi gnnents of
error, no longer requiring that an appellant include grounds for

error inthe assignnments,” with the nore recently adopted Appell ate

2% First, Petitioner cites Dober v. Worrell, 401 So. 2d
1322 (Fla. 1981), in which this Court reversed the Fourth
District's decision to remand so as to permt the addition of a
new affirmative defense never previously raised. Second,
Petitioner cites Dralus v. Dralus, 627 So. 2d 505 (Fla. 2d DCA
1993), in which the Second District held that an appellate
challenge to the trial court's award of attorney's fee award was
not wai ved by the failure to challenge the reasonabl eness of the
underlying fee at trial. Third, the Am cus cites Abranms v. Paul,
453 So. 2d 826 (Fla. 1st DCA 1984), in which the First District
hel d that the issue of whether the conplaint stated a cause of
action could not be raised for the first tine on appeal.
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Rul es having "continued the |liberalizing trend, elimnating
entirely the requirenent for filing assignnments of error.");

Ni cholson v. Nicholson, 201 So. 2d 907, 908 (Fla. 4th DCA

1967)("Certainly it is no |onger required of an appellant that he
i ncl ude grounds for error in the assignnments.").

As the central issue both at trial and in his appellate
bri efs, Respondent argued that Petitioner failed to plead and prove
fraudul ent conceal nent, as defined by Florida law, sufficient to
toll the statutory limtations period. The summary bel ow outlines
t hese argunents.

1. Respondent Repeatedly Addressed the Meaning of Fraudul ent
Conceal nent _at Trial .

Respondent pled an affirmati ve defense based upon the statute
of limtations, both inhis initial Answer and in his |ater Answer
to Anmended Conplaint. (R 11, 278.) Respondent also nade this the
central grounds for his Motion to Dismss. (R 187-88, 262-65.) As
a result, the trial court was repeatedly forced to conpare the
| egal definition of fraudul ent conceal nent with the pl eadi ngs and
proof in this case.

When Respondent noved for a directed verdict at the close of
Petitioner's case on the primary ground "that the filing of the
case is barred by the statute of Iimtations" (R 2012), the trial
court indicated its own concern: "The statute of limtations gives
me the nost problem” (R 2018.) Appellant responded: "It was the
mai n i ssue throughout, Your Honor." (R 2022.).

Respondent argued that his own silence about his alleged
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participation in this contract killing could not, by itself, have
constituted fraudul ent conceal ment under Florida law. "As far as
the issue of concealnent is concerned, [Plaintiff's] counsel is
attenpting to say that silence or profession of innocence
represents concealment and specifically it does not.
Specifically, the fact that by asserting ny innocence 1is
conceal ment, that is specifically not concealnent.” (R 2033-34.)
In his closing argunent, Respondent enphasi zed that he di d not
do anything other than namintain silence about his alleged
involvenent in this murder: "Did | do sonething that would have
prevented Lita's famly frombringing this |awsuit earlier . . . ?"
(R 2120.) Respondent nade those sane points in his objections to
the jury instructions at the charging conference. (R 2079-81.)

2. Respondent Repeatedly Addressed the Meaning of Fraudul ent
Concealnent in his Briefs Before the Fourth District.

In Respondent's briefs filed in the Fourth District,
Respondent repeatedly chall enged whet her any purported fraudul ent
conceal ment truly underm ned Petitioner's suspicions that anounted
to constructive knowl edge of Petitioner's cause of action.

Respondent's 4th DCA lnitial Brief at p. 17. Respondent al so

appeal ed the i ssue of whether the record disclosed any affirmative
m srepresentati ons made by Appellant that had anything to do with
hi ding the cause of action. 1d.

As he didin the trial court, Respondent argued on appeal that
Fl orida's cause of action for wongful death accrues on the date of

death, wthout regard to a potential plaintiff's uncertainties
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about the identity of the wongdoer or other collateral matters.
Id. at pp. 20-23. In his Initial Brief, Respondent nmade extensive
argunent s about what it nmeant for a plaintiff such as Petitioner to
prove the success of purported fraudul ent conceal nent efforts

making it clear that any such success woul d have to hide the "cause
of action.”™ 1d. at p. 28. Respondent also argued that a
wrongdoer's nere silence about his alleged participation in
wr ongdoi ng does not constitute fraudul ent conceal ment under Fl orida
law. Id. at pp. 32-33.

Finally, Respondent addressed the well-established rule of
Florida tort law that a potential plaintiff's know edge of injury
al one, w thout even know edge of negligence or other wongful
activity, causes a tort claimto accrue. |d. at pp. 29-31, 36-39.
“"[ T] he wongful nature of the murder itself put Plaintiff on notice
sufficient to start the clock running.” 1d. at 36. Respondent
di stingui shed between Petitioner's adequate notice of a potenti al
cl ai magai nst the Respondent and the separate, additional evidence
sought by Petitioner to substantiate the proof against Respondent
at trial. 1d. at p. 39.

Respondent argued, both before the trial court and in his
appel l ate briefs, that the all eged conceal nent of his participation
inthis wongful death did not fall within the | egal definition of
fraudul ent conceal ment under Florida |law. The three cases cited by
Petitioner and the Am cus do not support this waiver argunent, and
the record in this case denonstrates that Respondent repeatedly

addressed the central issue in this appeal both before the trial
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court and in his appellate briefs.

CONCLUSI ON

If this Court chooses to accept jurisdiction, then this Court
should answer the Fourth District's certified question in the
negati ve. Binding Florida precedent limts the scope of the
fraudul ent conceal ment doctrine to the defendant's conceal nent of
a cause of action. The Fourth District properly determ ned that
this doctrine does not apply where the plaintiff knows that he has
a cl ai mbased upon wongfully-caused injuries, but sinply does not
know whom the proper defendants are. This limtation of the
fraudul ent conceal nent doctrine represents the nmgjority rule in
this country.

Petitioner fails to acknowl edge the well-established public
policies that justify barring untinely clains brought by plaintiffs
who know about those clains but fail to investigate the wongdoers
with due diligence. If plaintiffs know of their injuries caused by
wr ongdoi ng, but are not required to pursue the wongdoers wi th due
di I i gence, then none of the policies supporting the enforcenent of
statutes of limtations are served. On the other hand, there is no
justification for inposing any due diligence obligations upon
plaintiffs who do not know that they have a cause of action based
upon wrongfully-caused injuries.

Moreover, this Court should not even accept jurisdiction of

this appeal because the decision of the Fourth District 1is
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supported by ot her, substantive grounds which are self-sufficient
in thensel ves. No record evidence shows that the undi sputed
el ements of fraudul ent conceal nent were satisfied so as to toll the
statute of limtations. No testinony or other evidence suggests
that the Mcdintons acted with due diligence, that they ever relied
upon any specific and affirmative m srepresentations nade by
Respondent, or that any such m srepresentations reasonably deterred
the Mcd intons fromsuspecting Respondent until Decenber 23, 1989,
two years before they filed this lawsuit.

Finally, the jury was neither instructed to address these
undi sput ed el enments nor asked whet her any specific and affirmative
m srepresentati ons nade by Respondent reasonably deterred the
McClintons from suspecting that they could sue Respondent until
Decenber 23, 1989. On these grounds alone, the Fourth District's

mandate to enter judgnment for Respondent nust be uphel d.
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