
IN THE SUPREME COURT OF FLORIDA 

ROBERT LEE 
MCFADDEN , 

Petitioner , 
V. 

FOURTH DISTRICT 
COURT OF APPEAL, 

CASE NO. 87,112 

Respondent. 

NTS ON PROPOSEn R U M  

The Court has promulgated an emergency amendment to Florida 

Rule of Appellate Procedure 9.430 and invited comments prior to 

27 May 1996. The gist of the emergency amendment is to provide 

an alternate method under which parties seeking the right to 

appeal without payment of costs could move the appellate court 

for an indigency determination. 

an affidavit "showing the party's inability either to pay fees 

and costs or to give security therefor" and "shall be sufficient 

without more for the court to rule on the appellant's indigency 

unless an objection is filed." If an objection is filed, the 

appellate court may either determine the issue or remand to the 

lower tribunal for determination. The following comments are 

submitted. 

The motion would be supported by 



This office has reviewed the comments and recommendations of 

the District Court of Appeal, First District, State of Florida 

contained in its -ON FOR JIEAVE TO APPEAR AND TO ST= 

FINFQ&?EMRNT OF MANDATE filed on 1 May 1996. Those Comments are 

well-placed, particularly in pointing out the difficulty that 

appellate courts will have in making such determinations without 

the benefit of fact-finding and relevant records. In those 

instances where the appeal is pursued by a prisoner against the 

State of Florida in either a civil or criminal proceeding, the 

Office of the Attorney General would presumably represent the 

respondent/appellee State or its officers. 

matter, it would be difficult for counsel for the State to make 

an intelligent determination of whether to oppose the motion for 

indigency without investigating the financial status of the 

prisoner petitioner/appellant. 

which the amended rule establishes and the placing of the burden 

on the appellate court or this office to refute the allegations 

in the affidavit are similar to the problem which this Court 

As a practical 

The presumption of indigency 

addressed in ,State V. Dlst-nct Court of A w e d .  First Dls+rlCtr 

569 So. 2d 439, 442 (Fla. 1990): both the appellate court and 

counsel for the State \‘are simply without knowledge concerning 

the allegations of fact” and ‘if the petitioner alleges a prima 
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facie case, the appellate court must then appoint a commissioner 

to take testimony and make findings and recommendations to the 

appellate court.” This suggests that the emergency amendment can 

only work if the appellate court and opposing counsel accept the 

affidavit at face value without challenge or investigation. The 

State suggests t h a t  personal affidavits from criminal prisoners 

or other interested parties should not be the basis for the 

waiver of laws concerning the showing and determination of 

indigency. 

There are at least two other points which the Court should 

consider. 

1. The Florida Legislature has enacted Senate B i l l  1316 

which contains numerous provisions severely tightening the 

procedures and requirements concerning the certification of 

indigency. The emergency amendment appears to move in precisely 

the opposite direct.ion of this legislation and appears to be 

contrary to its letter and spirit. The amendment to the 

procedural rule should be reviewed in light of this substantive 

legislation. 

2.  There has also been widespread concern about frivolous 

legal actions initiated by prisoners. In response, the Florida 

Legislature has adopted House Bill 3 7 .  The language of the act 
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and the statement of legislative intent make it unmistakably 

clear that the Legislature does not favor these frivolous 

actions' and intends to restrict the abuse by, among other 

provisions, tightening the requirements for obtaining 

certifications of indigency and the waiver of fees and costs. 

Again, the emergency amendment appears to be contrary to the 

letter and spirit of this act. [Copies of the referenced 

legislation are attached for convenience.] 

For the above reasons, the State recommends that the emergency 

amendment be withdrawn and that rule 9.430 not be amended. 

Respectfully submitted, 

ROBERT A .  BUTTERWORTH 

A m N E Y  GENERAL 

PLAHASSEE BUREAU 
CRIMINAL APPEALS (-/ FLORIDA BAR NO. 325791 

OFFICE OF THE ATTORNEY GENERAL 
THE CAPITOL 
TALLAHASSEE, FL 32399-1050 
(904) 488-0600 

COUNSEL FOR PETITIONER 
[AGO L96-1-12901 

'A similar concern resulted in the enactment of the Criminal Appeal Reform Act of 1996. 
House Bill 21 1. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

Motion has been furnished by U.S. Mail to the following list of 

persons, this -, 1996. 

Robert Lee McFadden 
Jackson Correctional Institution 
Post Office Box 4900 
Malone, Florida 32445-4900 

Chief Judge Bobby W. Gunther 
Fourth D i s t r i c t  Court  of Appeal 
Post Office Box 3315 
West Palm Beach, Florida 33402-3315 

Marilyn N. Beuttenmuller, Clerk 
Fourth District Court of Appeal 
Post Office Box 3315 
West Palm Beach, Florida 33402-3313 

Acting Chief Judge Richard W. Ervin I11 
First District Court of Appeal 
301 Martin Luther King Jr. Boulevard 
Tallahassee, Florida 32399-1950 

[A:EMRULE - - -  5/24/96,1:25 pm] 
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A bill to be entitled 
An act relating to indlgency in crirnlnal 
proceedlngst amending 8 .  27.52, F.S.; revlsing 
guidelinea, procedures, and time limits 
relating to determination of lndlgencyt 
imposing a fee upon an accused person, o r  

parent or legal guardian of a dependent accused 
person, who asse i ts  indlgency and requests 
representation by the public defender; 
providing for dispoaition of the fees1 
providing f o r  an afCidavit asserting indigency 
for representationt providing for specified 
court determinations with respect to indlgencyi 
amending s. 27.56, F.S., relating to lien for 
payment of attorney’s fees or costs: providing 
conforming language1 amending 8 .  39.052, F.S., 
relatlng to transfer of a child for  prosecution 
as an adult, to conPorm; reenacting 9s. 
2 7 . 5 1 ( 1 ) ,  27.562, 39.041, 947 .30 ,  and 
948.03(l){l), F . S . ,  relating to duties of 
public defender, dispoaition o €  certain funds 
into the county fine and forfeiture €und, a 
child’s right to counsel, conditions o f  p a r o l e ,  

and terms and conditions of probation or 
community’ control, to Lncorporate said 
amendments in references; providlng an 
appropriation; providing an effective date. 

2 9  

30 

31 

Be It Enacted by the Legislature of the State of Florida: 

CODIHC: Words str€cken are deletlons; words underlined are ddditims. 

First Engrossed SB 1316  

Section 1 .  Section 27.52, Florida Statutes, is amended 
to readt 

27.52 Determination of 1ndigency.-- 

( 1  )m The determination of indlgency of any accused 

person shall be made by the court, and may be made at any 
stage of the proceedings. Any-aceascd-person-cfafmfng 

€ n d f g e n e y - ~ h a f ~ - f t f e - w f t h - t h e - c o u r t - a n - a f f ~ d a ~ ~ ~ - w h ~ e h - ~ h n f ~  

t a n t a f n - t h c - f a c t a a f - i n f a r m a t f a n - ~ a q ~ ~ r e d - ~ n - ~ ~ b ~ c c t ~ o n - ~ ? ~ ~  
An accused per~on, or i C  appltcable a parent or J b )  

legal guardian of an accused minor o r  an accused adult 
tax-dependent person, asserting Indigency and requestlnq 
representation by the public defender, shall file with the 
court a completed affidavit containing the factual information 
required under subsection (2) and stating that t h e  aefidavlt 
1s s igned under oath and under penalty of perjury. 

deposltory at the t h e  the afEIdavit is f i l e d .  However, the 
affidavit shall be accepted without the fee i E  the court 
finds, aCter reviewing the financial information contained in 
the af€idavit, that the tee should be reduced, waived, or 
assessed at the disposition. 

applving for representstion appears to be Indigent baaed on 
the factual informatLon provided, the  cuurt shall appoint the 
public defender to provide representation. If the fee is not 
paid p r i o r  to the dlspoaltion of the case, the sentencing 
judge shall be advised of this fact and may: 

Jc)  A fee oE $40 shall be paid Into the county 

j d )  I f  the court finds that the accused person 

1 .  Assess the fee as part of the sentence or a s  a 
condition of probation; or 

2. Assess the Eee pursuant to 8 .  27.56. 

- .  1316 
2 
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Notwithstanding any provision o€ lau or local order to the 

contrary, the collecting entity shall assign the first $40 to 
the Indiqent Criminal DeCenae Trust Fund, if created by lawi 
otherulse It ahall be deposited in the General Revenue Fund. 
In no event should a person who is lound to be indiqent be 
refused counsel for failure to pay the fee. 

depository and transferced to the Indigent Criminal Defense 
T r u s t  Fund, i f  created by law; otherwise it shall be deposited 
in the General Revenue Fund, for the purpose of supplementing 
the general revenue funds appropriated to public detenders. 

inCorrnation and calculatlona as to the accused person's 
locome: 

deductions required by law, including court-ordered support 

payments. 
2. Other income.--Including, but not limited tor 

social securlty beneEits, union funds, veterans' beneCits, 
workers' cornpensation, other regular support from absent 

family members, public or private employee pensions, 
unemployment compensation, dlvidends, Interest, rent, ttuStSr 

and gifts. 

savings accounts, bank accounts, stocks, bonds, certificates 
of deposit, equity in real estate, and equity in a boat or a 
motor vehlcle or i n  other tangible property. 

tax-dependent person who is substantially supported by a 
parent or parents or by a guardian, or who continues to be 
claimed as a dependent for tax purposes, shall include the 

(e) The fee shall be remitted into the county 

I f )  The affidavit must contain the following financial 

1 .  Net Income.--Total salary and wages, minus 

3. Assets.--Including, but not limited to, cash, 

The income of an accused minor or an accused adult 

3 - 3316 
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income oE t h a t  dependent person's parent or parents or 
guardian, except a parent or guardian who h a s  an adverse 

interest in the proceeding. 

the accused person, the court shall make one O C  the fOllOWinq 
three determlnations: 

. , 

(Z)[a) After revleuing the aCfidavlt and questioning 

1 .  The accused person is lndiqent. 
2. The accused person is Indigent, but  able to 

contrlbute. 
The accused person is not indigent. A-pcrsen-is 

~ndigent-far-tkc-pa~po~~~-ef-this-part-f€-h~-e?-~he-4s-unabie 
to-pay-for-thc-scrr~ce~-ef-~n-attorney~-~nc~~d~ng-CO8tD-~f 
~ n v e a t i g a t f a n ~ - w 4 t ~ o a t - ~ u b ~ t u n t ~ ~ ~ - h ~ ~ ~ s ~ ~ ~ - t o - t h e - p c ~ ~ e n - o ~  
h+s-ar-her-famkfyr 

(b) 
accueed edult tax-dependent pereon's parent or guardian, 

indigent If: 

percent of the then-current federal poverty guidellnes 
prescribed for the slze o t  th e household of the accused by the  

United States Department of Health and Human Servlces or if 
the person l a  receiving Rid to Famllies with Dependent 
Children (AFDC) ,  poverty-related veterans' benelits, or 
Supplemental Security Income (SSX)t or 

attorney without substantial hardship to h i e  or her family. 

accused adult tax-dependent person's  parent or quardian, is 
indigent but able to contribute i f  the person has Income of 
more than 125 percent and less than 250 percent of the 
then-current Cederal poverty income guidellnes prescribed for 

3 .  

An accused person, or an accused minor's or 
is 

1. The income of the person Is equal to or below 125 

2 .  The person is unable to pay for the services of an 

Jc) Rn accused person, or an accused minor's or 

4 3.116 
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the s i z e  of the houaehold ot the person by the United States 
Department of Health and Human Services. 

M t b f  In determining whether a defendant is indigent, 
the court ahall determine whether any of the tollowing facts 
exist, and the exlstence of any such fact s h a l l  create a 

presumptlon that  the defendant is  not  indigent8 
1 .  The defendant hae been released on bail in the 

amount of $5,000 or more. 
Pr--Phe-defcndant-has-~o-dependants-and-h~~-o~-he? 

c m e ;  

2. The defendant owns ownership-of, or equlty in, 
any intangible or  tangible personal property or real property 
or the expectancy of an interest in any such property, by-the 
defendant;-and 

3. The detendant retained private counsel lmmediately 
before or after €lllnq the affidavit asserting indiqency 
pursuant to subsection [ 1 1 .  The-amount-of -debts-owed-by 

de fcndant -or -debts - that -mfght -be -~~cn~re~-by- the -de fendnnt  
b c e a a ~ c - o f - f f f n c s s - o i - a t h c r - m ~ ~ f e r t n n e s - w ~ t ~ 4 n - t ~ e - f n ~ ~ ~ y ~  

mtd) A nonlndiqent parent or legal guardian of g~ 
accused minor or an accused adult tax-dependent a-dependent 
person ander-ths-agc-of-)B-years shall furnish the minor or 

5314 
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dependent such person with the necessary legal services and 

costs incident to a delhquency proceeding or, upon transfer 
ol euch person for crlminal prosecution as an adult pursuant 
t o  s. 39.052, 8 crlmlnal prosecution, in whlch the person has 
a right to legal counsel under the Conetitution of the United 
States or the Constitution 01 the State of Florida. 
failure of a parent or l e g a l  guardian to furnish legal 
services and costs under this section shall not bar the 
appointment of legal counsel pursuant to 3. 27.53. 
public defender, a special aasletant public defender appointed 
pursuant to 6 .  27.53(2), or appointed private legal counsel is 
appolnted to represent an accused minor o r  an accused adult 
tawdependent person a-mfnor In any proceeding In circuit 
court or in a criminal proceeding In any other court, the 
parenta or the legal guardlan of-the-mfnar ahall be liable for 
the fees and costa of such representation even I €  the person 
is a minor belnq tried IS an adult tn-an-amoant-not-to-exceed 

4+7?58.  

imposed In the form of a lien against the property of the 
nonindlgent or Indigent but able to contrlbute parents or t h e  

legal guardian of the accused minor or accused adult 
tax-dependent person, which lien s h a l l  be enforceable as 
provlded in 8 .  2J.56 or 8 ,  27.561. 

the amount of the obligationj and, In determining the amount 
of the obllgatlon, the court shall follow the procedure 
outlined by this section. 

adjudgt,.uithln I years +-year after the determination of 
indlgency, that any accused waB erroneously or improperly 
determined to be lndigent, the state attorney shall may, i n  

the name of the state, proceed against such accused for the 

The 

When the 

Liability €or the  costs OI? such representation may be 

The court ehall determine 

( 3 )  If the trial court determines shaf2-determinc-and 

- jn1c 
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reasonable value of,the services rendered to the accused and 

i n c l u d l n g  all costs paid by the state or county in h l s  or her 

behalf. Any amount recovered shall be remitted to the board 
of county commlssloners of the county wherein the accueed was 
tried. The funde shall be deposited in the Eine and forfeiture 
fund of that county and be used to defray the expenses 
Incurred by the county ulth reapect to the defense of 
defendants in criminal prosecutions. 

Section 2. Subsections [ I ) ,  ( 2 1 ,  ( 3 1 ,  and ( 4 )  of 

27.56 Assietancel lien Lor payment of attorney's fees 
eection 27.56, Florida Statutes, are amended to read: 

or  costs.-- 
( l ) ( a )  The court having jurisdiction over any 

defendant who has been determined to be guilty of a criminal 
act by a court or jury or through a plea of guilty or nolo 
contendere and who has received the assistance of the public 
defender's office or a special assistant public defender, or 
t h e  services of a private attorney appointed pursuant to the 
Florida Statutes or the Florida Rule8 of Criminal Procedure, 
but is not indigent under s.  2 7 . 5 2 1 2 1 ,  or  has been determined 
lndiqent but  able to contribute, may assess attorney's fees 
and costs against the defendant. A t  the sentencing hearingL 
ot-at-auch-stagc-fn-tht-pracee~~ng~-a~ the court may-deem 
s p p r o p t ~ a t t ~ - t h c - p a b ~ ~ c - d e f c n d e r 7 - t h e - ~ ~ ~ c ~ u ~ - a n ~ i ~ t a n t - p n b ~ ~ c  
d e f t n d c r ~ - o r - t ~ e - p t ~ v a t c - a t t a r n t t e p t e j e n t ~ n g - ~ u e ~ - d e f e ~ d u ~ t  
s h a l l  more-the-court-to assess attorney's fees and costs 
against the defendant and shall determine the appropriate 
amount and method of payment. Such Coat6 may include the cost 
of depositions; cost of transcripts oE depositions, including 
the cost of defendantla copy, which transcripts are certlfied 
by the defendant's attorney an having served a useful purpose 

-... 
1 3 316 

I 

2 

3 
4 

5 

6 

7 

e 
9 

1 0  

I I  

1 2  

1 3  

1 4  

15 

1 6  

1 7  

l a  
19 

2 0  

21 

2 2  

23 

24 

2 s  

2 6  

2 7  

28 

2 9  

30 
31 

SB 1316 First Engrossed 

In the dlspoeition :of the case{ investlgatlue costsf !-fitness 
feea; the coat of psychiatric examinations; or other 
reaaoliable costs s$eclally incurred by the county for the 
defense of the def$n,Clant in criminal proseciitlons vlthln the 
county. Costa shall not include expenses inherent i n  providing 
a constitutionally qparanteed jury trial or expenditures in 
connection with tQt maintenance and operatlon of government 
agenclee t h a t  mus€!be made by the public irrespective of 
specific violations of law. 

this paragraph ahall be reduced by any amount assessed against 
a defendant pursuant to s .  27.3455. 

court may order the defendant to pay the C O B ~ G  assessed by the 
court in full, or within a time certain as set by the court, 
after the judgment of conviction becomes final. 

the court may order the defendant to pay the attorney's fees 
in full or in installments, at the tlme or timea specified. 
The court may order payment o t  the assessed attorney's fees as 

a condition of pcobatlon, of suspension of sentence, or of 
withholding the imposition of sentence. 

a 

>? 

Any cost assessed pursuant to 

{b)  Upon enterIng a judgment of convlctlon, the trial 

( c )  After assessment of the attorney's fees and costs, 

( 2 ) ( a )  When payment o€ attorney's fees or coats h a s  

been ordered by the  court, there is hereby created in the name 
of the county in which such assistance was rendered a llen, 
enforceable as hereinafter provided, upon all the property, 
both real and per~onal, of any person who: 

1 .  Has received any asslstance €ram any public  
defender of the atate, from any epeclal assistant public 
delender, or from any appointed private legal counsel; or 

2 .  Is a parent of an accused n minor or a n  accused 
adult tax-dependent person who 1s being, or has been,-- 

3 316 
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repre8ented by any public defender of the state, by any 
speclal asslstant public defender, or by any appointed prlvate 
legal counsel. 

Such lien Shall constltuta a claim against the 
defendant-recipient or parent and h i 8  or her estate, 
entorceable according to law, in an amount to be determined by 
the court I n  which such asslstance was rendered. 

(b) Immediately after the issuance of an order for the 
payment of attorney's fees or costs, 8 judgment showing the 
name and residence of the defendant-recipient or parent Shall 
be filed for record In the office o f  the clerk of the Circuit 
court in the county where the  defendant-recipient or parent 
resides and In each county i n  which such defendant-recipient 
or parent then own8 or later acquires any property. Such 
judgments shall be enforced on behalf of the county by the 
board of county commlsslonera of the county in which 
aaslstance was rendered. 

( 3 )  In lieu of the procedure above described, the 
court l a  authorized to require that the defendant-recipient Of 
the services of the public defender, special assistant public 
defender, or appolnted private legal counsel, or that the 
parent of an accused 8 mlnor or an accused adult tax-dependent 
person who has received such servlces, execute a lien upon hls 
or her real or personal property, presently owned or 
after-acquired, as security for the debt created hereby. Such 
lien shall be recorded in the public records of the county at 
no charge by the clerk of the circuit court and shall be 
en€orceable In the same manner a8 a mortgage. 

wherein the defendant-recipient was tried OK received the 
(4) The board of county commissioners of the county 
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SB 1316 First Engrossed 

services of a public defender, speclal asslstant public 
deCender, or appointed private legal counsel shall fs 
a a t h o r f r t d - t o  enfocce, satlsfy, compromlae, aettle, 
subordinate, release, or otherwise dispose of any debt or Ilen 
hereby imposed under thla section. A defendant-recipient or 
parent, who has been ordered to pay attorney's fees or Costs 
end who ia not in ulllCul default In the payment thereof, may, 
at any time, petition the court which entered the order for 
remission of the payment of attorney's Eeee or costs or of any 
unpaid portion thereof. If i t  appears to the satisfaction of 

the court t h a t  payment of the amount due will impose manifest 
hardship on such pereon or h l ~  or her immediate fadly, the 
court may remlt a11  or part of the amount due i n  attorney's 
fees or costa O K  nay modify the method of payment. 

section 39.052, Florida Statutes, to read: 
Section 3. Paragraph (d) is added t o  subsection ( 3 )  of 

39.052 Hearings.-- 

(3) 

Jd) 

TRANSFER OF A CHILD FOR PROSECUTION AS AN ADULT.-- 
Notwithstanding any provision of thie section or 

any other lev to the contrary, If a chlld Is transferred for 

or indlgent b u t  able to contribute parent or legal guardian o f  

the child pursuant to 8 .  27.52 ls liable for necessary legal 
f e e s  and costs incident to the criminal prosecution of the 
child as an adult. 

Section 4 .  !?OK the purpose of incorporating the 
amendments to sections 27.52 and 27.56, Florida Statutes, in 
re€erences thereto, the sections or subdi.vlaions of Florida 
Statutes sat forth below are reenacted to read: 

27.51  Duties of public defender.-- 

- 
3.11f: 

10 
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SB 1 3  

addit 
court 

6 F i r s t  Engrossed 

( I )  The public defender shall repreaent, ulthaut 
onal compensation, any person who is determined by the 
to be indigent as provided in s. 27.52 and uho is: 

[ a )  Under arrest for, or is charged withr a Eelony; 
( b )  Under arrest for, or is charged with, a 

mlsdemeanor, a violation of chapter 316 which is punishable by 
imprisonment, criminal contempt, or a violation of a municipal 
or county ordinance in'the county c o u r t ,  unless the court, 
prior to trial, files in the cause a statement in writing that 
the de€endant will not be imprisoned I f  he or she is 
convictedr 

(c) Alleged to be a delinquent child pursuant to a 

id) Sought by petition filed In such court to be 
petition flled before a circuit court; or 

Involuntarily placed a s  a mentally ill person or involuntarily 
admitted to resldential services as a person wlth 
developmental dlaabllities. 

27.562 Diaposltlon of funda.--Al1 funds collected 
pureuant to 8 .  27.56 shall be remitted to the board oE county 
commiasionets of the county wherein the defendant-recipient 
was tried. Such funds shall be placed in the fine and 
forfeiture fund o€ that county to be uaed to deEray the 
expenses incurred by the county in defense of criminal 
prosecutlona. A l l  judgments entered pursuant to the 
pruvlslons of this act shall be in the name of the county i n  
which the judgment was rendered. 

39.041 Right to counsel.-- 

( 1 )  A c h i l d  is entitled to representatlon by legal 
counsel at all stages of any proceedings under this part. 
the c h i l d  and the parents or other legal guardlan are indigent 
and unable to employ counsel for the child, the court shall 

I€ 
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appoint counsel pursuant to 5 .  27.52. Determination Of 
Indiqency and costs of representation shall be as provided by 
ss. 27.52 and 27.56. Legal counsel rcptesenting a child who 
exercises the right to counsel shall be allowed to provlde 
advice and counsel to the child at any time aubeequent to the 
child's arrestr including p r i o r  to a detention hearing while 
in secure detention care. A chlld shall be represented by 
legal counael at all stages of all court proceedings unless 
the right to counsel is freely, knowingly, and intelligently 
waived by the child. If the chlld appears without counsel, 
the court shall advise the child of his or her rights with 
respect to representation of court-appointed counsel. 

child are not lndlgent but refuse to employ couneel, the court 
shall appoint counsel pursuant to s. 27.52(2)(d) to represent 
the child at the detention hearing and until counsel is . 
provided. Costa of representation s h a l l  be aseessed as 
provided by SB.  2 7 . 5 2 ( 2 ) ( d )  and 27.56. Thereafter, the court 
shall not appoint counsel for an lndlgent child with 
nonindigent parents or legal guardian but shall order the 
parents or legal guardian to obtaln private counsel. A parent 
or legal guardlan of an Indigent chlld who has been ordered to 
obtain private counsel for the child and who willfully fails 
to follow the court order shall be punished by the court in 
clvil contempt proceedings. 

legal guardian may have counsel appolnted pursuant to s. 
27.52[2) [d)  i f  the parents or legal guardian have willfully 
refused to obey the ,our; order to obtaln counsel for t h e  
child and have been pun1:hed by civll contempt and then still 
have willfully refused to obey the court order. Costs of 

( 2 )  If the parents or legal guardian of an indigent 

( 3 )  An indigent child with nonindigent parents or 

3 316 
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r epr esenta t 
2 7 . 5 2 ( 2 ) t d )  

947. 

standard conditions of probation. Conditions speclEled i n  

paragraphs { a )  through and Including ( m ]  and I 2 ) ( a )  do not 
require oral pronouncement at sentenclng and may be considered 
standard conditions o€  community control. These conditions 
may include among them the following, that the probationer or 
offender In comrnunlty control shallx 

s. 27.56, subject to modification based on change of 
circumstancee. 

(1) Pay any attorney's fee8 and coats assessed under 

Section 5. There 16 hereby appropriated an amount 
sufficlent to provide each judicial circuit with an lndigency 
examiner to implement the provis ions of this act. 

Section 6. This act shall take efCect January 1 ,  1997. 

F i r s t  Engrossed ' 

on shall be aesessed as provlded by 8s. 

and 2 7 . 5 6 .  

8 Conditions of parole.--No person shall be 
placed on parole merely a6 a reward €oc good conduct or 
e€flclent performance of d u t i e s  assigned in priaon. No person 
shall be placed on parole until and unless the commission 
finds that there is reqsonable probability that, i f  he 1s 
placed on parole, he will live and conduct himself as a 
respectable and law-abiding person and that his release will 
be compatible with h l s  own welfare and the welfare of soclety. 
No person shall be placed on parale unless and untll the 

commieslon is satisfled that he will be aultably employed I n  
self-sustaining employment or that he will not become a public 
charge. The commisaion shall determine the terms upon which 
such person s h a l l  be granted parole. If the person's 
convlction was for a controlled substance violation, one of 
the conditione must be that the person submit to random 
eubstance abuse testing intermittently throughout the term Of 
supervlslon, upon thc direction of the correctlonal probatlon 
ofelcar as defined in s. 9 4 3 . 1 0 ( 3 ) .  I n  addition to any other 
lawful condition of parole, the commission may make the 
payment of the debt due and owing to the state under s. 960.17 

or the  payment of the attorney'e tees and costs due and owing 
to a county under s. 27.56 a condition of parole subject to 
modification based on change of circumstances. 

948.03 Terms and conditions of probation or community 
control.-- 

( 1 )  The court shall determine the terms and conditions 
of probation or community control, 
paragraphs ( a )  through and including (m)  do not require oral 
pronouncement at the time of sentenclng and may be considered 

Conditions specified in 

- 
3 3l.F 
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House Bill hb0037er 

Correspondine Bill Information and Histon, 

ENROLLED 

1996 Legislature 

An act relating to legal actions brought by 

prisoners;  amending s .  57.081 , F. S. ; providing 

that prisoners are not entitled to receive 

without charge certain services of courts, 

sheriffs, 2nd clerks; creating s .  57.085, F , S . ;  

providing circumstances for prepayment or 

waiver o f  court costs and fees o f  indigent 

prisoners; creating s. 92.351, F.S; prohibiting 

prisoners from submitting nondocumentary 

physical ev idence  without court authorization; 

providing guidelines for inspection and  

forwarding by corrections o r  detention 

f a c i l i t i e s  of certain packages mailed to courts 

by prisoners; amending s. 95.11, F.S.; 

providing limits for filing of petitions and 

actions brought by or  on behal: o f  prisoners; 

creating s .  944.279, F . S . ;  providing for loss 

of gain-time f o r  f i l i n g  frivolous or  malicious 

a c t i o n s ;  amending s .  9 4 4 . 2 8 ,  F.S. ;  specifying 

5/11/96 

Page 1 of 13 

CS/HB 37 

6:30:00 PM 

a I 



The House Bills - hb0037er - Microsofi Internet Explorer Page 2 of 13 

that gain-time i s  subject to forfeiture for 

bringing frivolous or maliciocs actions; 

providing an e f f e c t i v e  date. 

WHEREAS, frivolous inmate l a w s u i t s  congest c i v i l  court 

dockets and d e l a y  the administration o f  justice €or all 

litigants, and 

WHEREAS, each  year  self-represented indigent inmates in 

Florida’s jails and prisons file a n  ever-increasing number of 

frivolous l a w s u i t s  at public e x p e n s e  against public officers 

end employees, and 

1 

ENROLLED 

1996 i e g i s l a r u r e  CS/HB 3 7  

WEEEREAS, state a n d  local. governments spend millions of 

dollars each year processing, serving, and defending frivolous 

lawsuits filed by self-represented indigent inmates, and  

WHEREAS, the overwhelming m a j o r i t y  o f  civil lawsuits 

filed by self-represented indiqent inmates are frivolous and 

malicious actions intended to embarrass or harass public 

officers and employees, and 

WHEREAS, under current law frivolous inmate lawsuits 

are dismissible by the Courts o n l y  after considerable 

expenditure of precious taxpayer and judicizl resources, NOW, 

THE RE FORE , 
. -  

Be It Enacted by the Legislature of the S t a t e  o f  Florida: 

511 1/96 6:30:03 PM 
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Section 1, Subsection (1) of section 5 7 . 0 8 1 ,  F l o r i d a  

Statutes, is amended to read: 

57.081 Costs; right to proceed w h e r e  prepaymezt of 

costs waived.-- 

(1) Any indigent person+{, except a prisoner B S  

defined in s .  5 7 . 0 8 5 , ] +  who is a party or intervenor in a n y  

j u d i c i a l  or administrative agency proceeding or who initiates 

such proceeding s h a l l  receive the services of the courts, 

sheriffs, and clerks, with respect to such proceedings, 

without charge. Such services are limited to filing fees, 

service o f  procesS, certified copies of orders or final 

judgments, a single photocopy of any court pleading, record, 

or instrument filed with the clerk, examining fees, mediation 

services and fees, court-appointed counsel fees, subpoena Eees 

and services, service charges for collecting a n d  disbursing 

funds, and any other cost or service arising OUT of pending 

litigation. In any appeal  from a n  administrative a g e n c y  

2 

ENROLLED 
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decision, for whic the clerk is responsible fox preparing the 

t r a n s c r i p t ,  the clerk shall waive the cost of preparing the 

transcripts and the cost €or copies of any exhibits in the 

record.  No prepayment of costs to any judge ,  c l e r k ,  or sheriff 

is required in any action when the party has obtained from the 

clerk in each proceeding a certification of indigency, based 

on an affidavit of the applicant claiming that the applicant 

is indigent and unable to pay the charges otherwise payable by 

Page 3 of 13 
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law to any of such of f i ce r s  and providing the details of the 

applicant's financial condition. However, when the person is 

represented by an attorney, the person need not file an 

affidavit in order to be exempt from payment of charges w d e r  

this subsection. A represented person is exempt from charges 

under this subsection-(,)- if the attorney of such person 

files a written certificate, signed by the attorney, 

certifying that the attorney has made a n  investigation t o  

asceztain the financial condition of the client and has found 

the client to be indigent; that the attorney h a s  investigated 

t h e  nature of t h e  applicant's position and in the attorney's 

opinion it is meritorious as a matter of law; and that the 

c 

attorney has not been paid or promised payment of any 

remuneration for services and intends to act a s  attorney €or 

+{the]+ applicant without compensation. On the failure or 

refusal of the clerk to issue a certificate of indigency, the 

applicant is entitled to a review of the application f o z  the 

certificate by the court having jurisdiction of the cause of 

action 

Section 2. Section 57.085, Florida Statutes, is - 
c rea t ed  to read: 

t I 5 7 . 0 8 5  Waiver of prepayment of c o u r t  costs and f e e s  

fo r  indigent prisoners.--}+ 

ENROLLED 

1996 Legislature 
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+ I ( l )  For the purposes of this section, the term 

"prisoner" mezns a person who has been convicted o f  a crime 

5/11/96 
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and is incarcerated for rhat crime or who is being held in 

custody pending extradition or sentencing.)+ 

+{(2) When a prisoner who is intervening in or 

initiating a judicial proceeding seeks waiver of prepaym,ent o f  

court costs and fees  because of indigency, the prisoner must 

file an affidavit of indigency with the appropriate clerk of 

the court. The affidavit must contain complete information 

about the prisoner‘s identity; the nature and amount of the 

prisoner’s income; all real property owned by the p r i s o n e r ;  

all tangible and intangible property worth more than $100 

which is owned by the prisoner; the amount of cash held by the 

prisoner;  the balance of any checking, s a v i n g s ,  or 

money-market account held by the prisoner; the prisoner’s 

dependents, including their names and ages; the prisoner’s 

debts, including the name o f  each debtor and  the amount owed 

to each debtor; and the prisoner’s monthly expenses. The 

prisoner must certify in the a f f i d a v i t  whether the prisoner 

has been adjudicated indigent under this section, certified 

indigent under s .  57.081, or authorized to proceed a s  an 

indigent under 28 U . S . C .  s .  1915 by a federal court. The 

prisoner must attach to the affidavit a photocopy of the 

prisoner‘s trust account records for the preceding 6 months or 

for the length of the prisoner‘s incarceration, whichever 

period is shorter. The affidavit must contain the following 

statements: “I am unable to pay court costs and fees. Under 

penalty of perjury, I sweax O X  affirm that all. statements in 

this affidavit are true and complete.”)+ 

+ I ( 3 )  Before a prisoner  may receive a waiver of 

prepayment of any court costs and fees €or an a c t i o n  brought 

4 
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u n d e r  t h i s  s e c t i o n ,  t h e  cou r t  m u s t  review t h e  a f f i d a v i t  of 

i n d i g e n c y  a n d  a d j u d i c a t e  t h e  prisoner i n d i g e n t . ) +  

+ { ( S )  When a court a d j u d i c a t e s  a p r i s o n e r  i n d i g e n t  but 

c o n c l u d e s ,  from t h e  a f f i d a v i t  of i n d i g e n c y  or o t h e r  

i n f o r m a t i o n ,  t h a t  t h e  p r i s o n e r  i s  a b l e  t o  p a y  p a r t  of t h e  

cour t  costs  and f e e s  required by l a w ,  t h e  court s h a l l  o rde r  

t h e  p r i soner  t o  make, p r i o r  t o  service of process,  a n  i n i t i a l  

p a r t i a l  paymen t  of t h o s e  c o u r t  costs a n d  fees. T h e  i n i t i a l  

partial paymen t  m u s t  t o t a l  a t  l eas t  20  percent of t h e  a v e r a g e  

m o n t h l y  b a l a n c e  of t h e  p r i s o n e r ' s  t r u s t  a c c o u n t  for t h e  

preceding 6 mon ths  o r  f o r  t h e  l e n g t h  of t h e  p r i s o n e r ' s  

i n c a r c e r a t i o n ,  w h i c h e v e r  per iod is shorter.}+ 

+ { ( 5 )  When a c o u r t  a d j u d i c a t e s  a p r i s o n e r  i n d i g e n t  

' u n d e r  t h i s  s e c t i o n ,  t h e  courr shnlL  order  t h e  p r i s o n e r  t o  m a k e  

m o n t h l y  p a y m e n t s  of n o  l e s s  t h a n  20  p e r c e n t  of t h e  b a l a n c e  of 

the prisonex's t r u s t  a c d o u n t  2 s  paymen t  of  court  cos ts  and 

fees .  When a court  o r d e r s  such  paymen t ,  t h e  D e p a r t m e n t  of 

C o r r e c t i o n s  o r  t h e  l o c a l  d e t e n t i o n  f a c i l i t y  s h a l l  p l a c e  a l i e n  

o n  t h e  inmate 's  trust account f o r  t h e  f u l l  amount  of t h e  c o u r t  

Cos ts  a n d  fees ,  a n d  s h a l l  w i r h d r a w  money m a i n t a i n e d  i n  t h a t  

t r ~ s r  a c c o u n t  a n d  f o r w a r d  t h e  money, when t h e  b a l a n c e  e x c e e d s  

$10 ,  t o  t h e  a p p r o p r i a t e  clerk of t h e  court u n t i l  t h e  

p r i s o n e r ' s  c o u r t  costs a n d  fees a re  pa id  i n  f u l l . ) +  

+{(6) Before an i n d i g e n t  p r i s o n e r  may i n t e r v e n e  i n  ox 

initiate a n y  j u d i c i a l  p r o c e e d i n g ,  t h e  c o u r t  m u s t  review t h e  

p r i s o n e r ' s  c l a im t o  d e t e r m i n e  w h e t h e r  i t  is l e g a l l y  s u f f i c i e n t  

to s t a t e  a cause of a c t i o n  f o r  w h i c h  t h e  c o u r t  has-  

5/11/96 6:30: 17 PM 
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j u r i s d i c t i o n  and  may g r a n t  r e l i e f .  T h e  court  s h a l l  dismiss 

a l l  o r  p a r t  of an  i n d i g e n t  p r i s o n e r ' s  c l a i m  w h i c h : ) +  

+ { ( a )  F a i l s  t o  s t a t e  a c l a i m  f o r  which  r e l i e f  may be 

g r a n t e d ;  ) + 

5 

ENROLLED 

1996  L e g i s l a t u r e  

+{(b) Seeks m o n e t a r y  x e l i e f  from a d e f e n d a n t  who is 

immune from s u c h  r e l i e € ; ) +  

C S / H B  37 

+{(c) S e e k s  r e l i e f  for m e n t a l  or  e m o t i o n a l  i n j u r y  

w h e r e  t h e r e  h a s  been n o  related a l l e g a t i o n  of a p h y s i c a l  

i n j u r y ;  or)+ 

+ {  (d) Is frivolous, malicious, or r e a s o n a b l y  a p p e a r s  

t o  be i n t e n d e d  t o  harass o n e  or  more named d e f e n d a n t s . ) +  

+ { ( 7 )  A pr isoner  who h a s  twice i n  t h e  p r e c e d i n g  3 

y e a r s  b e e n  adjudicated i n d i g e n t  u n d e r  t h i s  s e c t i o n ,  c e r t i f i e d  

i n d i g e n t  u n d e r  s. 5 7 . 0 8 1 ,  o r  a u t h o r i z e d  t o  p r o c e e d  a s  a n  

i n d i g e n t  u n d e r  28  U.S.C.  s .  1915 by a f e d e r a l  c o u r t  may n o t  be 

a d j u d i c a t e d  i n d i g e n t  t o  p u r s u e  a new s u i t ,  action, c la im,  

a 

p r o c e e d i n g ,  o r  a p p e a l  w i t h o u t  f i r s t  o b t a i n i n g  leave of court .  

I n  a request  fo r  l e a v e  of court, t h e  p r i s o n e r  m u s t  p r o v i d e  a 

complete l i s t i n g  of e a c h  s u i t ,  a c t i o n ,  claim, proceeding, 01 

appeal b r o u g h t  by t h e  p r i s o n e r  or i n t e r v e n e d  i n  by t h e  

prisoner i n  a n y  court  or o t h e r  a d j u d i c a t o r y  f o r u m  i n  t h e  

preceding 5 y e a r s .  The prisoner m u s t  a t t a c h  t o  a r e q u e s t  f o r  

l eave  of cour t  a c o p y  of e a c h  c o m p l a i n t ,  p e t i t i o n ,  o r  o t h e r  

documen t  p u r p o r t i n g  t o  commence a l a w s u i t  and  a r e c o r d  of 

disposition of t h e  p r o c e e d i n g . ) +  

511 1/96 6:30:21 PM 
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t ( ( 8 )  In any j u d i c i a l  proceeding in which a prisoner 

has  been a d j u d i c a t e d  indigent azd  h a s  been granted a f u l l  or 

partial waiver of court costs and fees ,  the court may at any 

time dismiss the prisoner's action, in whole or in part, u p o n  

a finding that:]+ 

+{(a) The prisoner's claim of indigency is f a l s e  or 

misleading;}+ 

+{(b) The prisoner provided false or misleading 

information regarding another j u d i c i a l  or administrative 

proceeding in which the prisoner was a party;)+ 

6 
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+{(c) The pr i sonex  failed to pey court costs and fees 

assessed under tnhis section despite having the ability to pay;  

or]+ 

+{(d) The prisoner's action or a portion of the action 

i s  frivolous ox malicious.)+ 

+{(9) In determining whether an action is frivolous OX 

malicious, the court may consider whether:}+ 

+{(a) The prisoner's claim has no arguable bssis in 

law or f a c t ; ) +  

+{(b) The prisoner's claim reasonably appears intended 

s o l e l y  to harass a party filed against;]+ 

+ { ( c )  The prisoner's claim is substantially similar to 

a previous claim in that it involves the same parties or 

arises from the same operative f a c t s  as a previous claim;]+ 

t{(d) The prisoner's claim has little likelihood of 

Page 8 of 13 
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success on its merits; ox 

( e )  The allegations of f a c t  in t h e  prisoner's c l a i m  

are fanciful or not credible.)+ 

+{(lo) This section does n o t  apply to a criminal 

proceeding or a collateral criminal proceeding.)+ 

Section 3. Section 92.351, Florida Statutes, is 

created to read: 

i I 9 2 . 3 5 1  Prohibition a q a i n s t  prisoners submitting 

nondocumentary physical evidence without authorization of 

c o u r t . - - ) +  

+((1) No prisoner B S  defined b y  s .  5 7 . 0 8 5  who is a 

p a r t y  to a judicial proceeding may submit evidence ox any 

other item t h a t  is not in paper document form t o  a court or 

clerk of court without first obtaintng authorization from the 

court. This Prohibition includes, but is n o t  limited to, all 

nondocumentary ev idence  or items offered in support of a 

7 
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motion, pleading, or other document filed with the court. 

This prohibition does not preclude a p r i s o n e r  who is appearing 

in person or through counsel before a court at a trial or 

hearing from submitting physical evidence to the court at the 

appropriate time.)+ 

+ { ( 2 )  X corrections or detention facility for 

prisoners may conduct a cursory examination of the outside of 

any package ox other  mailing from a prisoner to a court  o r  

clerk of court of this s t a t e  to determine whether the package 

Page 9 of 13 
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or mailing contains materials other than paper documents. If 

such packaye  or  mailing appears to contain materials o t h e r  

Khan paper documents, the facility s h a l l  refuse to forward i t  

until the sender presents a court order  authorizing the 

mailing of such nondocumentary items or demonstrates that the 

contents Ere not prohibited by this section.)+ 

Section 4 .  Paragraphs (f) and (9 )  are added to 

subsection (5) of section 95.11 , Florida Statutes, to read: 

95.11 Limitations other than for the recovery of real 

property.--Actions other than €or recovery of real property 

shall be commenced as follows: 

(5) WITHIN ONE Y E X K . - -  

+ { ( f )  Except fOK actions described in subsection ( 8 ) ,  

a petition for extraordinary writ, other than a petition 

challenging a criminal conviction, filed by or on behalf o f  a 

prisoner a s  defined i n  5. 5 7 . 0 8 5 . ) +  + {  

( g )  Except for actions described in subsection ( 8 1 ,  an 

action brought by or on behalf of a prisoner, as defined in s 

57.085, relating to the conditions of the prisoner's 

confinement.)+ 

Section 5. Section 944.279,  Florida Statutes, is 

created to read: 

..... : _.*-. : . .  

.I _, "~ . - .. - . ." 
. . . .  . . . . .  

. ." ........... 2 . .  ~ .,.. - - ,  . . . . . . . . . . .  . .  

................ ~,.. . . .  
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+{(I) At any time, and upon its own motion or on 
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motion of a party, a court may conduct an inquiry into whether 

any action or a p p e a l  brought by a prisoner was brought in cjood 

faith. A prisoner who is f o u n d  by a court to have brought a 

frivolous o r  malicious suit, action, claim, proceeding, or 

appeal in any court o f  this state or in any federal court, 

which is filed after June 30, 1996, or who knowingly OK with 

reckless disregard for the truth brought f a l s e  information or 

evidence before the court, is subject to forfeiture of 

gain-time and the r i g h t  to earn gain-time. The court shall 

issue a written finding and direct that a'certified copy be 

forwarded to the appropriate insritution or facility f o r  

disciplinary action as provided in s .  9 4 4 . 2 8 ( 2 )  . ) +  

+ { ( 2 )  This section does not app ly  to a criminal 

proceeding or a collateral criminal proceeding.)+ 

Section 6. Paragraph (a) of subsection ( 2 )  cf section 

9 4 4 . 2 8 ,  Florida Statutes, is amended to read: 

944.20 Forfeiture o f  gain-time and the right to earn 

gain-time in the future.-- 

( 2 )  (a) All or any part o f  :he gain-time earned by a 

prisoner according to the provisions of law +{is)+ -{shall 

be)- subject to forfeiture if such prisoner -{shall}- 

unsuccessfully +{attempts)+ -{attempt)- to escape; 

+{assaults)+ -{assault)- another person; +{threatens}+ 

-{threaten)- or knowingly +{endangers)+ -{endanger)- the life 

OK person of another person; +{refuses)+ by a c t i o n  or word 

-Irefuse)- to carry out any instruction duly given to him +{or 

her)+; +{neglects)+ -{neglect)- to perform -{the work, d u t i e s ,  

and tasks  assigned to him)- in a faithful, diligent, 

Page I I of 13 
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industrious, o r d e r l y ,  and peaceful manner + ( t h e  work, duties, 

and tasks a s s i g n e d  to him 01: h e r ) + ;  + ( i s  f o u n d  b y  a cou r t  to 

have, b r o u g h t  a frivolous s u i t ,  a c t i o n ,  claim, proceeding, or 

appeal in any court; is f o u n d  b y  a court to have k n o w i n g l y  or 

with reckless  disregard fo r  t h e  t r u t h  brought false 

information or evidence before the court;)+ or +(violates)+ 

-{violate)- any law of the state or any rule or regulation of 

the department or institution. 

S e c t i o n  7 .  This act s h a l 1 . t a l . e  e f f e c t  July 1, 1996. 
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