
RE: ROBERT LEE MCFADDEN, 

Petitioner, 

V. CASE NO. : 87,112 

FOURTH DISTRICT COURT OF APPEAL, 

Respondent. 
I 

COMMENT ON THE NEW RULE 9.430 BY ATTORNEY DAVID SOLOMON 

COMES NOW Attorney David Solomon, who hereby respectfully 

comments on the new Rule 9.430. Attorney Solomon has undertaken 

many civil cases representing indigent parties, several on a pro 

bono basis. Attorney Solomon has also undertaken many cases of 

inidigents that other attorneys declined to undertake because 

their cases did not appear to offer a sufficient likelihood o f  

financial gain, even though the parties' legal causes were compelling. 

Attorney Solomon represents to this Honorable Court, that his 

motives in representing parties are often to provide access t o  

the legal system, t o  deserving parties, otherwise unable to bear 

the financial burden o f  legal repre'sentation. 

Through an unfortunate confluence of circumstances involving 

Rule 9.430, Attorney Solomon i s  in the process o f  a disciplinary 

matter stemming from his pro bono representation of Ms. Keene 

in her petition for an Order of Indigency. 

In representing iKdigent parties, such.1as Ms. Keene, 

Attorney Solomon has often been unable to locate these indigent 

parties. This is due to their financial circumstances o f  indigency, 
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perhaps causing them to move often, and not have telephones. 

These  were the circumstances in Keene v .  Nudera, 6 6 1  So.2d 

40  (Fla.App. 2 D C A  1 9 9 5 ) .  M s .  Keene was unavaihable shortly 

before or after Attorney Solomon filed a Petition for Writ o f  

Certiorari on her behalf. Therefore, she was unavailable to 

execute an affidavit of indigency. 

Attorney Solomon motioned the Second District for an 

extension o f  time o f  approximately 3 6  days from the date on 

which the.motion w a s  filed, in which to file the affidavit. 

The.moblidnr.for the extension of t ime set forth as grounds for the 

extension, the unavailability o f  Ms.  Keene. 
Shortly after Attorney Solomon's motion for an extension 

was filed, he located Ms. Keene and she executed an affidavit 

of indigency following the affidavit format found in Rule 3.989. 

The Second District dismissed her petition because it held 

the affidavit format found in Rule 3.989 was insufficient as 

compared to the affidavit format found in Rule 3.987. The 

Second District did not c i t e  Rule 3.989 in their opinion, but did 

cite Rule 3.987. 

In requesting review of this dismissal, MsicKeene,submitted 

' ta t h i s  Honorable Supreme Court o f  Florida, the very same afffdavit 

o f  indigency that the Second District ruled insufficient. This 

Honorable Supreme C o n a t  of Florida held the affidavit sufficient 

to establish indigenvy statuk. Attorney Solomon advised the 

Clerk of this Court o f  the actions o f  the Second District, but 

the affidavit was accepted to establish indigency nonetheless. 
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A s  a result of the dismissal by the Second District 

based upon the insufficiency o f  the affidavit, the Second 

District has imposed sanctions. The alleged insufficiency of 

this affidavit, and the unavailability of Ms. Keene has snowballed 

into nothing short of a massive disciplinary matter. 

As  a result of this unfortunate experience, Attorney Solomon 

is very wary of  undertaking indigent parties on a pro bono basis. 

Based upon Attorney Solomon's unfortunate experience, he 

proposes that the word "incarcerated" be omitted from the new Rule 

9.430, so that this expedited procedure f o r  indigent status is not 

limited only to indigent parties who a re  incarcerated. 

As a collateral matter, which i s  part of the cause o f  

Attorney Solomon's present difficulties arising from his  efforts 

to assist an indigent establish indigency status, Attorney Solomon 

respectfully requests this Honorable Court review the affidavit 

format of Rule 3.989, as compared t o  the affidavit format o f  Rule 

3.987, and advise i f  the affidavit format found in Rule 3.989 

is sufficient to satisfy the requirements for an affidavit. Such 

clarification will be of more assistance to other practicioners 

who have not had the unfortunate experience of Attorney Solomon. 

I certify these comments were furnished by U.S. M a i l  to: 

SID J. W H I T E ,  E S Q U I R E ,  Clerk o f  the Florida Supreme Court, 

500 South Duval Street, Tallahassee, FL 32399 this 8th day of 

July, 1996.  

Respectfully submitted by: 

A Law Office of David Solomon 
880 Mandalay Avenue, Suite # N - 9 1 1  
Blearwater, Florida 34630-1242  
( 8 1 3 ) 4 4 9 - 8 0 0 0  
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State of Florlde, 1 
1 

AFFIDAVIT 

Stah of Floridn 

County of 
I ,  .I -, , , ,  $tame of defendnntjpetluoner), 

am the detendanVpcU onar In ttm bhovr*tbCyl*rJ U ~ I M ~  

and I do hereby awnr or afflnh that: 
1. I hlly underdand the meaning of all of the 

tama of thin atndavft. 
e. I have never bean rti)udicfitcld Snllty of 1\ f!th\- 

nul offense or a compurshle ordinance vlolatlon. 
8. I ww m e a h d  on the __ day of ___I 

1s- by (ni-raethg agency), and I have 
not been ndjudicated gullty of the char ea atemming 
from thet arrest or the alleged d m l n  f ncttvlty EW- 
roundlng my m e e t .  

4. . I am ell ble for the rellet requeatad, to the b e d  

petltlon to 07 runge or seal pendlng befote any court. 
6, I have never aecured 8 prior records expanctlon 

or senllhg under any law. 
6. (For w e  In expunctlon pntltionn anly,) My 

record ot  arreBt for tlila date haa beeh sealed for at 
leaat 10 years; or nn lndlctment or lnfomntlon wm 
not, flled agsinet me for the above cdmlnal tranaac- 
tion; or an Indictment or laformetlon filed sgainet me 

of my knowlet p1 ge and belief, and do not hsve m y  other 

w dlousrbnd by the proaecutor or c w t .  

Petltfoner 
a 

t'ereotrally known - or prudnced idtlnlificallon 
_II 

1 Type of identification produced I_ 

My eommladon explrea: 
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RtJLE 8.987 MOTION FOR 
1'OSICONVICTfON 

I&ELI EF 
MODEL FfJRM FOR UFlE IN MOTIONS FOR 

R"TCONVICT1ON RELIEF FU RRIJ ANT TO 

13tJlIE 8.860 
FYAJRIDA RULE OF CRIMINAL PROCE- 

In  the Circuit Court of the - Judicial Circiilt, 
In and for 
County, Florida 

!%rite of Florida 1 
1 

1 
) Case No.: 

(your nrnie) ) (the orlgind caie number) 
1 

V. ) Criminal Division 

- 

MOTION FOR PoE!TaC"lCTlON BE1,IEF 
Instructlone-Read Carefully 

(l)-Tliis inotlon muat be legibly handwritten or 
typewritton, slgned by the defendant, and coiitaln 
either the flret or seeorid oath net out et the end of 
this rule. Any falee statement of I materlal fact may 
aerve aa the heals for prosecution and eonvlction for 
perju~y. All questlons muat be anewsred concleely In 
the proper space on the form. 

your factual cldms), they aliould ha eubitdthd I n  the 
form of a separate qemorandum of law. This mctno- 
randutn ehould have the same captlon BS thls m o t h .  

(8) No filing fee In requir-d when aubmittlng II 
motion for postconvlction rellet . 

(4) Only the  udgment of one cnm mny be chal- 
lenged in n aing e motlon for postconviction rellef. If  
you aeek to clialienge Judgment8 entered In differpnt 
cnnea, or different courh, you muat flle repnrate nio- 
thna an to each mcli cane. The Blngle exception to 
this la If you nra challenging the Jitdpiienb In the 
different cweu that were conealiclated for tiinl. YII 
thin event, ahow eath cam number involved in Uia 
caption. 

(6) Your attentlon le directed to the fact that YOU 
must Include all groiirrda for relief, and all facts that 
arippott auch grounda, In tlre motinn you file aeeking 
rellef from any judgment of conviction. 

(6) When the motJon in fully completed, the oiiginal 
must be mailed to the clerk of the court whose ad- 
dretts in County Court 

IIOURO, -__cyI) Florida, 

MOTION 

/ 

lcouhty rh irr  nnbncr w u  Impred) 

lrddrdrr d rhrW 

1. 
judgment of cunviction under atlack: 

2. Date of judgment of conviction: 

4. Nature of offense(s) Involved (all cormla): - 

Nnrna and location of the c o w t  that entered the 

8. Length of aentetlce: _II 

. -  - 
(2) Addilionsl pngee are not permltted except with 

reayect ta the lacti that ou rely upon to support 

need br fiirdelied. If brief8 or nrgumente nre airbmilr 6. waB your plea' ollly One) 
tad In uupport of your Icgnl~ddrnr (M opposed td 

your grounds for relief. k o citat4on of authoritlea 

( 8 )  Not gujlty - 
a id  
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WflRnEFURfl, movant reqrteats thRt the court p e n t  
s!t rcllef to which Ihn mavant muy he entitled in t l i ia  
procwdlng, inclirding tmt not lirnfled to (here list the 
nnt,ura of the relief mought): e 

~ 

2. 611ch other and further relief es the court deetnn 
just and proper. 

OATH 
Corr;ple@ 1 OP 2 

1. Notarized Oath. 

STATE OF FLORIDA 1 
1 

COUNTY OF ) 
Aefote me, the undsnrignsd authority, thia dny 

ersontllly appeared who firat be- 
Png duly mom, neysihat he or ah.* In the defen- 
dsnt In the above-atyled caune, thrt he or aha haft 
read the foregnln motlon for poskonvictjon relief 
lrnd h a  pcrsanA knowledge of the facts and 

..---I-- 

(print, type, or a tmp commissioner1 
nume of notary public) I 

Peraonnlly known I or produced IdenWflcnUon - 
Type of Identlflcatlon produced _I_ 

2, Unnotarized Oath. 
Under penalties of perJury, I declare thnt -1 

have read Wie foregoing motion and thet Uie fech 
etated 1n.N lire true. 

(your eignetwe) 
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