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RE: ROBERT LEE MCFADDEN, By

IN THE SUPREME COURT OF FLORIDA
7/8/96

Chte? Doty Wark
Petitioner,

V. CASE NO. : 87,112
FOURTH DISTRICT COURT OF APPEAL,

Respondent.
/

COMMENT ON THE NEW RULE 9.430 BY ATTORNEY DAVID SOLOMON

COMES NOW Attorney David Solomon, who hereby respectfully
comments on the new Rule 9.430. Attorney Solomon has undertaken
many civil cases representing indigent parties, several on a pro
bono basis. Attorney Solomon has also undertaken many cases of
inidigents that other attorneys declined to undertake because
their cases did not appear to offer a sufficient likelihood of
financial gain, even though the parties' legal causes were compelling.
Attorney Solomon represents to this Honorable Court, that his
motives in representing parties are often to provide access to
the legal system, to deserving parties, otherwise unable to bear
the financial burden of legal representation.

Through an unfortunate confluence of circumstances involving
Rule 9.430, Attorney Solomon is in the process of a disciplinary
matter stemming from his pro bono representation of Ms. Keene
in her petition for an Order of Indigency.

In representing indigent parties, suchias Ms. Keene,

Attorney Solomon has often been unable to locate these indigent

parties. This is due to their financial circumstances of indigency,




perhaps causing them to move often, and not have telephones.

These were the circumstances in Keene v. Nudera, 661 So.2d
40 (Fla.App. 2 DCA 1995). Ms. Keene was unavaihkable shortly
before or after Attorney Solomon filed a Petition for Writ of
Certiorari on her behalf. Therefore, she was unavailable to
execute an affidavit of indigency.

Attorney Solomon motioned the Second District for an
extension of time of approximately 36 days from the date on
which the motion was_filed, in which to file the affidavit.
The .motionifor the extension of time set forth as grounds for the

extension, the unavailability of Ms. Keene.

Shortly after Attorney Solomon's motion for an extension
was filed, he lccated Ms. Keene and she executed an affidavit
of‘indigency following the affidavit format found in Rule 3.989,

The Second District dismissed her petition because it heid
the affidavit format feund in Rule 3.989 was 'insufficient as
compared to the affidavit formct found in Rule 3.987. The
Second Disfrict did not cite Rule 3.989 in their opinion, but did
cite Rule 3.987.

In requesting review of this dismissal, Ms::Keenersubmitted
tosthis Honorable Supreme Court of Florida, the very same afffdavit
of indigency that the Second District ruled insufficient. This
Honorable Supreme Conpt of Florida held the affidavit sufficient
to establish .indigengy status. Attorney Solomon advised the

Clerk of this Court of the actions of the Second District, but

the affidavit was accepted to establish indigency nonetheless.
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As a result of the dismissal by the Second District
based upon the insufficiency of the affidavit, the Second
District has imposed sanctions. The alleged insufficiency of
this affidavit, and the unavailability of Ms. Keene has snowballed
into nothing short of a massive disciplinary matter.

As a result of this unfortunate experience, Attorney Solomon
is very wary of undertaking indigent parties on a pro bono basis.
Based upon Attorney Solomon's unfortunate experience, he
proposes that the word "incarcerated" be omitted from the new Rule
9.430, so that this expedited procedure for indigent status is not

limited only to indigent parties who are incarcerated.

As a collateral matter, which is part of the cause of
Attorney Solomon's present difficulties arising from his efforts
to assist an indigent establish indigency status, Attorney Solomon
respectfully requests this Honorable Court review the affidavit
format of Rule 3.989, as compared to the affidavit format of Rule
3.987, and advise if the affidavit format found in Rule 3.989
is sufficient to satisfy the requirements for an affidavit. Sucgh
clarification will be of more assistance to other practicioners.
who have not had the unfortunate experience of Attorney Solomon.

I certify these comments were furnished by U.S. Mail to:

SID J. WHITE, ESQUIRE, Clerk of the Florida Supreme Court,
500 South Duval Street, Tallahassee, FL 32399 this 8th day of

July, 1996. ) {;
Respectfully submitted by: k

DaviAl Solomon, Esquire FBN 368466
A Law Office of David Solomon

880 Mandalay Avenue, Suite # N-911
Elearwater, Florida 34630-1242
(813)449-8000
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=TI THE SECOND l)lsnm:l.(;mmr OF APPEI\L'. LAKELAND, TLORIDA

wd™

KEENE

v CASE HO. ¢ 94-4406

HUDERA _/
AFFIUAVIT OF 1NE PETITIONER 1N SUPPORT.UF NER

HOTION FOR_INSOLYENCY, FOR PURPUSES OF THE

- .

WRIT OF CERTIORARL,

1. MY NAME 1S MARJORIE KEENE, o o
2.1 AW CURRENTLY MITHOUT GAINFUL ENPLONNONT, ANY INCOHE, OF RS
ANY -ASSETS S & L 5 - o
3. 1 AM CURRENTLY RESIDING W1TH FANILY ANUD/OR FRIENDS, WilO "bo | .'%

NOT CIARGE ME RENT. |
,;gow DAY OF J/?A/qur”‘/ 1995

SWORN AND BUBSCRIBED BEFORE ME THIS

)5 WAS - IR
MY COMMISSION | -
EXPIRES: %j%ﬁ}i}é;;“‘ .
. .

I CERTIFY A TRUE COPY WAS MAILED TO RECORD COUNSEL 1/2 /zh i
A LAW OFFICE OF DAVID SOLOMON FDN 368466 - JA%’IL' S o
800 MANDALAY AVENUE, SULTE H#NIIH BY! 4u/ o e
un\uwmn. FL 34630~ 1229 (813)449-000 DAV Blufion Y




Roly 3,989

RULE 3989, AFFIDAVIT, I'ETI'I‘H)I', "
AND ORDER TO EXI'UNGE OR
SIEAL FORMS

(a) Affidavit in Suppart of Fetition,

In the Circait Comrt of the
J— (1T} T T @V
inandfor .
County, Florida

Case No., .. R,

Division
State of Florida, )
)
Plalntiff, )
‘ )
¥v. )
)
)
Defendant/Fetitioner )
)
AFFIDAVIT

State of Florida

County of

‘0 WO Ikt vt [:] ’ defe d “u (]
am the defendnnf/peut’g:m h? the ﬂ?sv“:‘ :/c';:m :23::-
and I do hereby swear or affinn that:

1. I fully understand the meaning of al} of the
terms of this affidavit.

2. I have never been adjudicated guilty of a erlinl-
nul offense or a comparable ordinance violation.

8. 1 wea arrested on the day of ...,

1., by (arresting ageney), and I i T have
not been adjudicated guilty of the char 5% stemming
from that arrest or the alleged criminal activity sur-
rounding my arrest.

4. 1 am eligible for the relief requested, to the best

" of my knowledge and belief, and do not have any other
petition to e» yange or seal pending befora any court.

5. I have never secured a prior records expunction
ar sealing under any law.

8. (For vse in expunction petitions only.) My
record of arrest for this date has been sealed for at
least 10 years; or an Indictment or Information wes
not filed against mé for the sbove eriminal transac-
tion; or an indictment or information filed agalnst me
LT m:nmcnned by the prosecutor or the court,

Petitioner

Sworn tx) and gubseribed before me this . day
Uf et lgn—-m

NOTARY FPUBLIC, or ¥4
other person anthorized to
administer an onth

Frinted, typed, or stamped
eomminsinned name of MNo-
tary Public

Personally known or produced identification

Type of identification produced

My commission explres: -

o moiion JUTY
- Juicia) Clyeult,

ORDH
948.058%,
DA}
] c DRIt 6
p o v certaln ree-
ord! - day of
2 2P ‘ {or-

resthif ylcliAT PRI e

conrt ha g he . _ ng
otherwise o akillies. the court

RN i

ot g Bnha v

ordlnance

MM |
&mg *",




v ‘ Pule 3.986 R{i&ES OF CRIMINAL FROCEDURE . P
! 1"5
..[ | ! (‘y) ol
";! , (¢) Mole
v () Not
:"‘ 1f you ent
i ples to an
T - |
] : ; p—
il R PREIRIBRTTS), Amonded July 18, {980, .f.ﬂ'ﬁcﬂvd%ﬂ“fwr (389 So.2d -
' RSN . 1 {408, ﬂd.fdtd'r’* ainended effective May 28, 1992 (603 T d (
: ¥ LR tive Jan. 1, 1993 (606 So.2d 227); Dec. 23, 1997, 6. Kin
s N ; (a) Jur)
(h) Jud,
" aﬁgss are honsckeeping in nature. . 7. Did y
¥ iR AR Rl boon changs d to l)epaﬂment of hearing?
; Th ,crfm, o rell " ) 19‘:‘8) Yen ...
_;‘ .‘. ‘-f'.,- AR, 13D0T,, have v ) “ (:4531: Ifyea,l
! R 8 Did y
. RULE 3.987 MOTION FOR your factual claims), they should be submitted in the Yes ...
’ POSTCONVICTION form of a separate memorandum of law. This memo- 9, If you
o RELIEF randum should have the same caption ag this motion. (a) Nat
. 8 1 v
o MODEL FORM FOR ‘USE IN MOTIONS FOR m,fui,,,“;:,,,“,,‘o";{cg;:,;,goge;g;;;,d when submliting a () Res
‘! POSTCONVICTION RELIEF PURQUAN"_P 10 (4) Only the judgment of one case may be chal- (e) Dﬂ;
, ,l ;;I["ORIDA RULE OF CRIMINAL PROCE- lenged in & aingi‘e motlon for postconviction rellef. If (d) Cik:
i RE 3.850 you seek to challenge judgments entered In different 10. Othe
Y cages, or different courts, you must file separate mo- convietion
] . In the Circgi%g?;;rtcfrfmt};f tions as to each spuch case. The single exception to petitionn,
W | in and for " this Is it you are challenging the judgments in the this judg
; County, Florida _ different cases that were consolidated for trial. In Yes
i t ‘ ' this event, show esch case number involved in the . Iy
' State of Florida ) _ ‘ caption. following
| ) . - (6) Your attention is directed to the fact that you - this cour
f , v.' ) Criminal Division must include all grounds for relief, and all facts that @ 1
l I ) support such grounds, in the motion you file seeking
il ) CaseNo: .  rellef from any judgment of conviction. "'“'*'"'“""'E
il (your name) )  (the original case number) (6) When the motion is fully completed, the original @
) must be mailed to the clerk of the court whose ad-
) ) dress is County Court- ————
. Z {county where sentance was fmposed) : @1
i1 MOTION FOR POSTCONVICTION RELIEF house, T e o v Florids, your p
H " elar Y‘
! ' Instructlons—Read Carefully
;!: (1)-This mnotion wmust be legibly handwritten or MOTION “ 1
_ typewritten, signed by the defendant, and contain 1. Name and location of the court that enlered the (6) }
;I either the first or secorid oath met out at the end of  Judgment of conviction under attack: ) As
it this rule. Any false statement of a materal fact may ete., give
J serve an the basis for prosecution and conviction for 2, Date of judgment of conviction; )
i’ | ?l?:j;;zpe l{\ilpg\é:a;!:r;; emf‘:)?m be answered conclsely 0 g [,ength of sentence:
. i H——
:.! (2) Additional pages are not permitted except with 4. Naturo of offense(s) involved (all counts) @)
' respect to the facts that you rely upon to support N
! your grounds for reliel. No citation of authorities N
: need be furnished, 1f briefs or arguments are submit- B What was your plea? (check only one) @
ted in support of your legal ciaims (as opposed to (#) Not guilty your
) 818




(g) On appeal from any adverse ruling in a posbcm
viction proceeding: ¥

WHREREFORE, movant requesta that the court grant
sl rellef to which the movant may he eniitled in this
proceeding, Inchuding but not limited to (here list the
nature of the rellef sought): -

1

2. Buch other and further relief as the court deems
just and proper, '

OATH

Complete 1 or 2
1. Notarized Oath.

STATE OF FLORIDA )
)

COUNTYOF . _ )
Before me, the undersigned authority, this day
remonally sppeared who first be-
ng duly sworn, says that he or she is the defen-
dant in the above-atyled eause, that he or she hea
read the foregoing motion for postconvietion relief
and has personal knowledge of the facts and

Rule 3,987

matters therein set forth and alleged and thal

and correct.

{your signature)

SWORN AND SUBSCRIBED TO before me this
dayof 19

NOTARY PUBLIC or other person au-
thorized to administer an oath

(print, type, or stsmp comnissioned
name of notary public)

Personally known .. or produced Identification ..

Type of Ident!fication produced

2. Unnotarized Oath.
Under penalties of perjury, 1 declare that I
have read the foregoing motion and that the facts

stated in it sre true,

{your signature)

Added Dee, 22, 1971, effective Jan. 1, 1978 (363 8o.2d 562).
Amended Sept. 24, 1902, effective Jan, 1, 1993 (608 So.2d
227); smended Dec. 2, 1993 (328 Bo.2d 1102); amended Dee.
23, 1993, effective Jan. 1, 1984 (630 So.2d 6562).

each and all of these facls and mstters are trus
gt TR T




