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PRELI M NARY  STATEMENT

This proceeding involves an appeal of the circuit court's
denial of M. Trepal’s motion to conpel disclosure of records in
the possession of the Coca-Cola Conpany. M. Trepal is currently
l[itigating his Rule 3.850 notion before Polk County Circuit Court
Judge E. Randol ph Bentl ey.

The followng synbols will be used to designate references

to the record in this instant cause:

"R.I1 == record on direct appeal to this Court;
"PC-R." "~ record on instant appeal.
All other citations will be self-explanatory or wll be

ot herwi se expl ai ned.

REQUEST FOR ORAL  ARGUMENT

In his Initial Brief, M. Trepal requested oral argunent on
his appeal. This Court ordered on July 3, 1996, that this case
woul d be decided on the briefs wthout oral argunent. M. Trepal
requests that this Court reconsider its decision to forego oral
argunment in this matter.

M. Trepal has been sentenced to death. The resolution of
the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to allow
oral argument in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through oral

argunment would be nore than appropriate in this case, given the

seriousness of the clains involved and the stakes at issue. M.




Trepal, through counsel, accordingly urges that the Court permt

oral argunent.
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ARGUMENT N RESPONSE AND REBUTTAL TO APPELLEE'S ARGUMENT

M. Trepal begins by correcting factual errors in Appellee's
Answer Bri ef. In its Brief, Appellee states, "The officers found
a container of thallium and a bottle-capping machine, anong other
things, in Defendant's garage. Trepal, 621 So. 2d at 1364-65."
Answer Brief at 4. This assertion is erroneous, and a m sreading
of this Court's opinion on direct appeal. As this Court
correctly noted, the evidence adduced a trial showed that when
M. Trepal noved into his Alturas house in 1982 (six years prior
to Peggy Carr's poisoning), someone who helped him nove clained
to have seen a bottle-capping machine. Id. at 1365; (R. 3628-29,
3631). No bottle-capping nmachine was found when Polk County
Sheriff's deputies and FBlI personnel searched M. Trepal’s house
followng his arrest (R. 3778).

Appel | ee contends that:

Al t hough given an opportunity to introduce

evi dence supporting his contention the

Company is subject to Chapter 119, the CCR

instead produced several unauthenticated

letters and an excerpt from a book witten by

t he undercover officer who had discovered the

thallium in Defendant's garage, all of which

| acked the requisites for admssibility.
Answer Brief at 5-6. This is in error. M. Trepal was never
given an opportunity to introduce evidence. The Court conceded
the hearing referred to by Appellee was not an evidentiary
hearing:

COURT: Do you have any evidence that this

was done deliberately as we have -- there are

cases in the State of Florida, in fact, one

in Polk County, where it was clearly very
deliberately done by a county conmssion to
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keep the matters out of the public scrutiny,
things that would otherwi se be public records
that the public have an interest in seeing.
Do you have any evidence it was done wth
that intent?'

MR SCHER  To ny know edge, there is nothing
in the records. What 1 would suggest at that
poi nt, then, Your Honor, is --

COURT:  Ckay. Thank you. Any other points?

MR, SCHER: Well, that needs to be -- if Your
Honor is concerned about that, then, we're
certainly entitled to put on evidence
regarding that.

THE COURT: Put on any you have. Call your
W t nesses.

MR SCHER  Well, this wasn't an evidentiary
hearing, Your Honor. If that's going to be
your concern, part of your concern, then, |
do think we would need to go ahead and put on
evidence in terns of that.

THE COURT: What evidence do you have? |f

this were an evidentiarv hearing, what coul d
you proffer vou would have presented to the

Court concerning that?

(PCGR 95-96) (enphasis added). Wiile this excerpt deals with the
i ssue of whether |aw enforcenment used Coca-Cola to evade the
Public Records Act (which M. Trepal has not alleged), the quoted
passage establishes that the hearing on M. Trepal's Mtion to
Conpel was not an evidentiary hearing. M. Trepal proffered the
docunments from Appellee that he argued hel ped establish that

Appel l ee acted as a state agent (PC-R 98-99), and those

!Mr. Trepal has not alleged that Appellee deliberately acted
to evade the public records law, as the |lower court seened to
suggest. Such is not a factor considered by this Court in
Schwab, although such deliberate deception would be a factor to
consider in determning whether an entity becane a state agency
in an appropriate factual scenario.
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documents had been attached as exhibits to M. Trepal's Mtion to
Conpel (R. 33-34). As such, M. Trepal did all he was able to do
at the non-evidentiary hearing on his notion to conpel: he
proffered the evidence which, if proved at an evidentiary
hearing, supported his position that Appellee becanme a state
agent through its connections wth the Sheriff's Ofice. The
fact that M. Trepal was denied an evidentiary hearing, despite
his request for such a hearing (PCR 96), cannot be held against
M. Trepal on appeal.

As for Appellee's legal argunent, while acknow edging that
this Court has said that each question of whether a private
entity becane a state agent is "unique," Answer Brief at 10
(citing News and Sun-Sentinel Co, v, Schwab, Twittv & Hanser
Architectural  Group. Inc.., 596 So. 2d 1029, 1032 (Fla. 1992)),

Appellee returns to a nechanical application of the factors
enunciated in Schwab to the instant case. Answer Brief at 11-12.
This Court should not forget the factual scenarios in Schwab and

the case sub iudice.

In _Schwab, an architectural firm contracted with a county

school board to design school buildings. A reporter wanted
information from the firm regarding a nunber of school board
proj ects. Here, a person sentenced to death is seeking records

from an entity whose agents testified for the State in his

capital trial, whose agents performed scientific testing, the

results of which were used against M. Trepal in his capital

trial, and whose agents generated docunents that were supplied to




the State but not the defense at M. Trepal's capital trial. At
issue in Schwab was a private company's right to keep its records
confidential versus a reporter's right under the Public Records
Act to access to those records. At issue here is a private
conmpany's right to keep its records confidential when that agency
has performed |aw enforcenment duties versus a capital defendant's
right under the Public Records Act to access to those records,
under the Fifth Amendnent right to exculpatory evidence that the
State should have disclosed prior to trial; under the Sixth
Arendment rights to confront wtnesses against him to cross-
exam nation, and to effective assistance of counsel; under the
Ei ghth Anendnent right not to be executed in a manner that
violates the Constitution, as when an innocent nman is executed
for acrinme he did not commt; and under the Fourteenth Anendnment
right to trial and postconviction proceedings that conmport wth
due process. A conparison of the unique facts of the instant
case with Schwab reflects that M. Trepal has a greater interest
in Appellee's records than the Sun-Sentinel had in the
architect's records.

Gven that M. Trepal's interest is far greater than the

appellant's interest in Schwab, the factors to be considered in

whet her Appellee becane a state agent in M. Trepal's case are,
of necessity, different than in Schwab. The trial court found,

and Appellee does not dispute, that the testing conducted by

Appel | ee "can be considered to be a traditional governnental

function of |aw enforcenment” (PC-R 152), one of the factors to




be considered in Schwab. The trial court considered the other

five factors listed in Schwab, and found that Appellee's

i nvol verent did not make it a state agent (PCR 152-53). The
trial court conceded that "The testing and other activities of
The Coca-Cola Conpany were conducted for the benefit of the
Company itself as well as in response to requests from |aw
enforcenent authorities" (R 152). O the six factors considered
in _Schwab, the trial court found that Appellee net only one and a
half, therefore was not a state agent for public records purposes
(PCR  153).

Despite being asked to do so (PC-R 103-05), the trial court
did not consider M. Trepal's rights under the Fifth, Sixth,
Ei ghth and Fourteenth Amendnments in the calculus of whether, in
this case, Appellee becanme a state agent by virtue of its
activities in furtherance of convicting and sentencing M. Trepal

to death. Appellee dismsses M. Trepal's constitutional

argument s: "Tt is also not dispositive -- or even "critical", as
Def endant insists -- that this issue happens to arise in the
context of a crimnal prosecution.” Answer Brief at 12. As

neither the trial court nor Appellee has put forth a persuasive
argument of why Appellee's rights under the Public Records Act
should trunp M. Trepal's constitutional rights, this Court
should re-examne the factors weighed at the trial |evel and

include an analysis of M. Trepal's right to the records under

the Fifth, Sixth, Ei ghth, and Fourteenth Amendnments to the United




State Constitution. M. Trepal's constitutional rights nust
supersede Appellee’s statutory rights.
The idea that constitutional rights nust supersede statutory

rights is not a new one. In Davis v. Al aska, 415 U. S. 308

(1974), the United States Supreme Court held that Al aska's
statute excluding evidence of juvenile adjudications from
evidence nmust give way to a crimnal defendant's Sixth Amendment
right to confrontation and cross-exanination. The Court held:

In this setting we conclude that the right_ of
confrontation is paranpunt to the State's
policy of protecting a juvenile offender.
What ever tenporary enbarrassment mght result
to Geen or his famly by disclosure of his
juvenile record -- if the prosecution
insisted on using himto make its case -- is
outwei ghed by petitioner's right to probe
into the influence of possible bias in the
testinony of a crucial identification

wi t ness.

Id. at 319. Likewise, the United States Supreme Court has held
that a defendant's constitutional rights supersede a state's
interest in protecting child victinms of sexual abuse, when that
interest interferes with a crimnal defendant's constitutional

rights, G v. lowa, 487 U S 1012 (1988); that a defendant's

constitutional rights may trunp state evidentiary rules, Rock v,
Arkansas, 483 U.S. 44, 55-56 (1987); and that a crimnal

defendant's constitutional rights superseded a state statute
maki ng confidential social service agency records confidential if
those records are material to the defense of the accused,

Pennsylvania v. Ritchie, 480 U S 39 (1987). Li kewi se, this

Court has held that where application of a statutory rule of




exclusion "interferes with confrontation rights, or otherw se
precludes a defendant from presenting a full and fair defense,
the rule nust give way to the defendant's constitutional rights.”

Lews v, State, 591 So. 2d 922, 925 (Fla. 1991). Thus, while

Appel lee would have this Court determine that a defendant's
constitutional rights are always trunped by a statute, this Court
and the United States Supreme Court have held otherw se.

Appel | ee suggests that M. Trepal "would have this Court
find that every corporate witness in a crimnal proceedings
automatically becomes a Chapter 119 'agency' sinply by virtue of
cooperating wth authorities or providing testinony deened
hel pful to the prosecution.” Answer Brief at 12. Such a
dramatic generalization is not M. Trepal's position. | ndeed,
there were many corporate w tnesses who testified at M. Trepal's
trial from whom M. Trepal has not sought public records and who
M. Trepal has not argued becane state agents by virtue of their
involvenent in the case. gee (R 3295-3310) (testinony of
w tnesses from various chem cal conpanies). The "corporate"

w tnesses who testified for the State at M. Trepal's trial, wth
the exception of Appellee, did not perform testing at the request
of the Sheriff's Ofice, the results of which were used to
convict M. Trepal and sentence him to death. The ot her
"corporate" witnesses did not fly law enforcenment officers around
the country to facilitate their investigation. The ot her

"corporate" W tnesses did not send an enployee to the FBI with a

machi ne designed by the corporation to perform a test that only




the corporation, with that nmachine, could perform the results of
which test were introduced against M. Trepal at trial.

M. Trepal is not asking for a sweeping rule that "would
chill future corporate cooperation with law enforcement." Answer
Brief at 13. M. Trepal asks only that he, as a crimnal
defendant at whose trial corporate wtnesses testify to
scientific testing that was conducted at least in part due to
requests by state law enforcenent officials, be permtted access
to those corporate records relevant to his crininal case.?

Next, Appellee contends M. Trepal failed to provide the
evidentiary basis for concluding that Appellee becanme a state
agent by virtue of its activities in the Trepal case. As stated
above, M. Trepal never had the opportunity to develop fully the
evidentiary basis for his claim (PCR 96). Further, wuntil the
hearing on his Mtion to Conpel, M. Trepal was not on notice
that Appellee disputed that the docunents attached to the notion
to conpel purported to be generated by agents of Appellee were in
fact generated by agents of Appellee. Nowhere in Appellee's
Response to Defendant's Mtion to Conpel (PC-R 68-78) does
Appel l ee dispute the fact that an agent of the Coca-Cola Conpany

‘Appellee’s argunent that Appellee's interest in its trade

secret -- the fornmula for Coca-Cola -- is jeopardized by this
action is also a red herring. M. Trepal has no interest in the
formula for Coke. If any of the records M. Trepal seeks tend to

infringe on Appellee's trade secrets, Appellee is free to seek a
protective order from the trial court so that M. Trepal may not
di ssem nate any trade secret information wthout prior approval
fromthe court. M. Trepal has already entered into such an
agreenent and conplied with such a protective order regarding
certain files of the Department of Justice that were released
pursuant to M. Trepal's Freedom of Information Act requests.
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wote the nenmp attached to M. Trepal's notion (PCR, 33-34).

The only hearing held regarding Appellee's records was not
evidentiary, and M. Trepal had no notice that Appellee disputed
the fact that the attachments to M. Trepal's Mtion to Conpel
were generated by Appellee's agents. Even in its Answer Brief
Appel | ee does not dispute that the docunment attached to M.
Trepal's notion to conpel (PC-R 33-34) was produced by
Appel | ee's agent. Appellee's argunment that the proper
evidentiary basis was not established below is an attenmpt to
divert this Court's attention from the real issues, whether M.
Trepal's right to due process of |aw before he is executed by the
State entitles him to access to Appellee's records.

Appel | ee concludes that "Neither the Constitution Nor Sone
Notion of Fairness Requires a Contrary Result." Answer Brief at
15.  Appellee notes that there was no evidence that M. Trepal
was unable to cross-exam ne Appellee's agent-witnesses at trial.
Answer Brief at 15. Appel l ee m sses the point of postconviction
investigation, which this Court has recognized many tines. Oten
it is only through the postconviction investigation process,
which includes gathering public records, that exculpatory and
i npeachment information that was withheld from the defense at

trial is discovered. Walton v. Dugger, 634 So. 2d 1059, 1062

(Fla. 1993) (postconviction defendant entitled to disclosure of
excul patory material, even if such is not subject to the public

records |aw). Likewise in State v. Gunsbv, 21 Fla. L. Wekly 820

(Fla. Jan. 11, 1996), revised in, 21 Fla. L. Weekly S152 (Fla.




March 28, 1996), Gunsby won a new trial based on evidence
disclosed by the State Attorney's Ofice to postconviction
counsel, evidence that had not been disclosed to trial counsel.

Simlarly in Roman v. State, 528 So. 2d 1169 (Fla. 1988), this

Court granted Roman a new trial based on excul patory evidence
found in State files that was withheld from trial counsel but
disclosed to postconviction counsel. Likewise, in Agan V.

Dugger, Case No. 87-489-Civ-J-16 (M D. Fla. March 17, 1992),

aff’'d sub nom, Agan_V. Sinsletarv, 12 F.3d 1012 (11th Gr. 1994),

the federal district court granted Agan's petition for wit of
habeas corpus based on his claim of ineffective assistance of
counsel, the basis of which were docunents found in the
Department of Corrections' files of which were not disclosed to
trial counsel. Post convi ction counsel obtained the wthheld
records through Chapter 119. The district court found that the
State's withholding of this exculpatory material rendered trial
counsel ineffective.

M. Trepal cannot, at this stage, establish how Appellee's
records give rise to a claim for postconviction relief, as
Appel | ee suggests he nust do. Answer Brief at 15. It is not
until M. Trepal and his counsel exam ne Appellee's records
regarding Appellee's efforts in the investigation and trial that
led to his conviction and sentence of death will M. Trepal be
able to plead what, if any, records give rise to claims for

postconviction relief.
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M. Trepal has, as Appellee alleges, submtted public
records requests to other law enforcement agencies involved in
the investigation and trial of M. Trepal. Answer Brief at 15.
M. Trepal’s utilization of the public records law in this way
does not obviate his need for Appellee's records. [f Appellee
has records it did not disclose to the State Attorney, the
Attorney Ceneral or the Sheriff, then those agencies cannot
provide those records to M. Trepal. Those records, even if they
were never provided to the prosecutor, are Brady material
nonetheless if they are exculpatory and material. Kyles V.

Witlev, 115 S. . 1555 (1995); Gunsbv. Appellee is thus the

only entity that can provide M. Trepal with its conplete records
of its involvement in his prosecution and trial. It is only
after M. Trepal exam nes Appellee's records will he be in a
position to argue that his right to cross exam ne was infringed,
his opportunity to present evidence abrogated, Answer Brief at
15, or any other constitutional violation occurred at trial and
becane apparent only after exam ning Appellee's records.

Appel | ee asserts that n»The crimnal discovery rules are also
open to Defendant if he chooses to enploy them." Answer Brief at
15, This is inaccurate. This Court has made it clear that the
crimnal discovery rules, Fla. R. Crim. P. 3.220, do not apply in

postconviction litigation. State v. Lews, 656 So. 2d 1248 (Fla.

1994). Contrary to Appellee's assertion, Appellee is the only
source of the information M. Trepal seeks regarding Appellee's

i nvol verent in his prosecution and trial.

11




Appellee’s brief contains nothing nore than a restatenent of
the trial court's findings below. Those findings are in error,
for the reasons stated herein and in M. Trepal's Initial Brief.
This Court should reverse the trial court's order denying M.
Trepal's notion to conpel regarding Appellee. In the
alternative, this Court should remand to the trial court for
further fact-finding, as Appellee contends the proceedings below
failed to establish necessary factual development. The court
bel ow, despite M. Trepal's request, failed to allow further
factual devel opnent. If further fact-finding is needed, then M.
Trepal is entitled to the evidentiary hearing he requested bel ow
to establish the necessary facts.

CONCLUSI ON

For the reasons discussed herein and in his Initial Brief,
M. Trepal respectfully requests that this Court reverse the
order of the lower court, or in the alternative, remand this

matter to the lower court for further evidentiary devel opnent.
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