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STATEMENT OF THE CASE AND FACTS

Pasco County sheriff's officer Charles Cal houn observed a
parked green or teal colored pickup truck at about 1:20 in the
mor ni ng. He saw bl ood and brain matter on the top of the back
seat. A large sum of noney was over the visor. Bare footprints
were on the dirt side of the road. There was a gunshot wound in
the right tenple area. No keys were in the ignition (Vol. VI, R
223-230). Oficer Mchael Schreck added that the footprints seened
to originate from the outside passenger side of the vehicle, alnost
as if an individual mght have been running. Behind the pickup
truck about eighty feet away lay a gold chain with two charms on it
(R 234-236). Robert Jones found a shell casing, 9 mllimeter on
floor board, saw the gold chain, barefoot prints in the nud and
money in the car (r 241-244).

Crime scene technician Boekeloo testified there was a large
amount of noney on the driver's side sun visor and another [arge
amount in jeans on seat next to the victimand in a fanny bag
pouch, totaling over two thousand dollars. Mrijuana was found in
the pickup truck (R 248-254). One bullet hole was |ocated behind
driver's left side, a bullet was recovered from the open part of
the truck (R 256). A gold necklace with pendants and blood was
found, a stun gun or cattle prod was found underneath the front

driver's seat (R 265). A set of keys that would fit the ignition




was found in a cardboard box located in bed of truck right behind
passenger side (R 273).

Barbara Jean Mk overheard a conversation a couple of days
prior to the murder in Joey Duckett's Iliving room in which Joey
said victimHank needed to die and appellant said he'd do it.
Duckett and appellant had a close relationship (R 285-288).

Detective difford Blumtaped an interview with appell ant
after Miranda warnings. Sanders nentioned things only the killer
woul d know (victim was shot in the neck, four shots were fired
marijuana was in the truck, noney was in the victims sock,
def endant was barefooted) (R 362). Appellant's taped confession of
My 23, 1994 was played to the jury (Vol. VII, R 310-360). In that
confession appellant admtted killing Henry dark (R 311). He
clained that he and Cark had driven to Tanpa to buy crack (R 312),
clained that Cark wanted to snoke the drugs and that he reacted
when the victimgrabbed for the cattle prod (R 315). Sander s
admtted four shots were fired, that he left one shell casing on
purpose (R 316), admtted shooting the victimin the tenple (R

316).  Sanders opined:

‘“Piss on his life, man. | have no renorse for
it, ya know, | really don't, because it just
means it's one less face in the world I have
to deal with, dude, but, | nmean, | was fucked
up, dude."

(R 318).




Appel  ant added that he was ‘an aggressive person when it conmes to
shit like that 'cause | don't want to be taken out, dude" (R 318).
Sanders explained that he had the nine mllineter H ghpoint inside
his pants where the victimcouldn't see it (r 319). He burned his
bl oody clothes afterward (R 321) .t Sanders acknow edged that
"CGeorge" picked himup after the shooting (R 323). Sanders stated

that Joey paid him nine hundred dollars to kill the victim before
the nurder, four days earlier; the killing wasn't supposed to
happen for two weeks (R 328, 330). He spent the nine hundred

dollars he was paid (R 343). Sanders admtted stepping in the nud
in his bare feet (R 351). He ‘knew what the fuck | was doing that
night" (r 357) and “yrall can fry ne, man, fuck it” (R 358).
Appellant's prints were found on the victims vehicle (r 383).
David Cark identified a photo of the necklace that victimwore all
the tine (R 385-386). James Bossey identified the victim Henry
Cark (rR 387).

Rodney Janes Bishop testified that on May 23, 1994, subsequent
to his confession to Detective Blum appellant nade a spontaneous
statenent which included the remark that nothing really natters,
“I’m going to the electric chair anyway" (R 389).

Associ ate medical exam ner Dr. Robert Davis testified that the

autopsy revealed three bullet wounds: (1) a nediumrange wound % -

'Appellant denied in his confession taking the victims gold
neckl ace (R 322).




2% inches distant from the head; (2) a wound % inch below top of
head and % inch to right of anterior mdline with no exit; it took
a downward pitch and bullet was recovered out of the left lung; (3)
a third entered the upper arm breaking the collar bone and
recovered in the back of the neck (vol VIII, R 411-415). |t was
hi ghly unlikely the victimwas using cocaine prior to death or
woul d have been seen in the blood. Death was very, very rapid (R
420-422) .

FDLE crine lab analyst Joseph Hall testified the bullets were
fired fromthe sane firearm nine mllineter in caliber, and
consistent with a H ghpoint automatic (R 436).

CGeorge Nashef was at Joey Duckett's house April 25 or 26 at
6:00 or 7:00 pm Monday night. He was requested to go to the La
Salle apartments to see Sanders. He drove there and talked to
appel lant.  Appellant infornmed him that Hank was going to pick up
the appellant and that Ceorge should wait a few mnutes, then cone
and pick him up at Belcher's Mne. Thereafter, appellant got in
the passenger side of the teal green pickup truck when it arrived,
the witness waited, then drove to the mines. Appellant junped out
of the bushes and flagged him down. He had blood on his face and
clothes (R 446-450). Appellant told Nashef *I killed him . .. He
wouldn't die" (R 452). Sanders showed him a tiny gold chain and
one hundred dollars in twenties, which he said he got from Hank or

the vehicle. He claimed he had to keep shooting him  They drove




back to Duckett's house and appellant told Joey he did it (R 452-
453).  Nashef did not report this to |aw enforcenent because he was
scared but subsequently told Detective Blum (R 454). Nashef did
not think defendant was high on drugs or alcohol that night. His
speech was clear (R 455).

At penalty phase the prosecutor called Detective Bl um who
talked to John Martin. Martin told Blum that he had seen Henry
Cark wear a gold rope necklace. After Cdark's nurder, Sanders
showed him the necklace which had a dent in it and appellant told
Martin this is where he shot Hank in the neck and that's how the
dent occurred in the chain. Martin is now deceased (Vol. IX R
636- 638) .

The defense called appellant's former girlfriend, Li sa
Cantrell, who described appellant's gentle nature, conpassionate
and kind (Vol. X, R 668-669); a neighbor, Betty Hersh, who stated
that appellant brought her fish and fixed things (R 682); and a
mental health expert, Dr. Mchael Maher (R 687-811).

In rebuttal the state called mental health expert, Dr. Sidney
Merin (Vol. X, R 843-918).

The jury recommended a sentence of death by an eight to four
vote (R 281, 971). The trial court agreed, finding one aggravator
(CCP), no statutory mtigators but sone non-statutory mtigation (R

307-314).

Sanders now appeal s.




SUMMARY oF THE ARGUMENT

| SSUE I. The lower court did not err reversibly in excusing
for cause prospective j uror Payeur since  her responses
unequi vocal |y denonstrated her inability to consider the option of
i mposing the death penalty. Defense counsel failed to denonstrate
bel ow that the questions propounded by the trial court were
i nadequate or that he had specific questions nore appropriate than
that provided by the court. There was no abuse of discretion.

Fleckinger v. State, 642 So. 2d 35 (Fla. 4DCA 1994), rev. den., 650

So. 24 989 (Fla. 1994). If there were error, it was harmn ess.

| SSUE I1. The lower court did not err in limting the
defense cross-examnation of wtness Nashef about alleged drug-
running activities. The witness was thoroughly exam ned about the
circunstances that he witnessed on the night of the'murder and his
reasons for initially not comng forward. The proffer of testinony
wherein the witness denied being a drug dealer for a group failed
to establish the defense reason for asking the question that the
W tness owed noney to drug suppliers. Such collateral matters were
irrel evant.

ISSUE I11. The lower court did not err in inproperly failing
to consider allegedly disparate treatnent accorded to Joey Duckett;
in fact, the court did give it sone slight weight as a non-

statutory mitigator as explained in the sentencing order.




| SSUE | V. The lower court did not err in permtting Dr.
Merin to testify as a state rebuttal witness at penalty phase since
the record is clear that Dr. Merin did not consider any naterial or
hear confidential matters from the defendant in the abortive
attenpt of the defense to hire Dr. Merin.

| SSUE V. The lower court did not err in rejecting
appel lant's age of twenty years as a mtigating factor. Cf. Merck.

v. State, 664 So. 24 939 (Fla. 1995). The lower court properly

considered non-age asserted mtigation in the non-statutory
mtigation section.

| SSUE VI. The inposition of a sentence of death is not
di sproportionate in this contract-execution style nurder. NMordenti
v. State, 630 So. 2d 1080 (Fla. 1994). The CCP factor is weighty.
Ferrell v. State, 680 So. 2d 390 (Fla. 1996).

ISSUE VII. The lower court did not err reversibly in failing
to instruct the jury on the penalty of life wthout parole. The
claimis unpreserved for Sanders' acquiescing to the court's ruling
that prior case law precluded it and the claimis neritless as this
court has determned that the statutory anmendnent applies to
of fenses commtted after the effective date of My 24, 1995.

| SSUE VIII. The CCP jury instruction did not relieve the
state of its burden of proof and usurp the jury's fact finding
function. The claim is not preserved by objection at the trial

court level and the jury would understand from the context of the




instruction that if they found the singular offered aggravator

there nust then be a weighing process with the mtigators.




ARGUMENT
. ISSUE I

VWHETHER THE LOWER COURT ERRED REVERSI BLY | N
EXCUSI NG FOR CAUSE PROSPECTI VE JUROR CLAIR

PAYEUR.

(1) Prospective Juror Payeur -

Prior to the attorneys questioning prospective jurors on Vvoir
dire this colloquy occurred between the court and prospective juror
Payeur (Vol. V, R 38-39):

Before allowing the attorneys to question
you concerning your qualifications to serve as
ajuror in this case, | have a few general
questions for you.

Are any of you opposed to the death
penal ty? If so, please signify -- and |I'm
addressing the jurors in the box at this time
- if so, please signify by raising your

. hands.
Al right. M. Payeur?

PROSPECTI VE JUROR PAYEUR:  Ri ght.

THE COURT: Al right. M. Payeur, would
your views on the death penalty prevent or
substantially inpair your ability to judge the
guilt or innocence of Kristopher Sanders in

this case?
PROSPECTI VE JUROR PAYEUR: No.
THE COURT: Al right. Wuld vou

automatically vote against imposition of the
death penalty without regard to thegvidence
shown or the instructions of the Court in all

cases?
PROSPECTI VE JUROR PAYEUR  Yes.
THE COURT: Al right. Thank you, ma’am.

(emphasis  supplied)
The prosecutor noved to excuse Payeur for cause because by her

answer she would refuse to consider the death penalty regardl ess of

o ;




the facts. Def ense counsel expressed the desire to try and
rehabilitate the juror (Vol. V, R 40) and this colloquy ensued:

THE COURT: Let ne ask you this, M.
Swi sher . What possible clarification, in
light of her answer, would renove her from
being unable to serve?

MR SWSHER A series of questions that
I go t hr ough. | don't think sone people
understand the magnitude of what they are
saying. Once they understand that, perhaps,
they need to follow the law even if they don't
agree with it becomes sonething that they can
adjust to. And 1’d like a chance to try to do
that with her,

THE COURT: |'m aoina to vose sonme
additional guestions of M. Paveur to make
sure that there’s no iguitv____or
mi1 sunderstanding on her wpart, but 3if she

i i m in

to excuse her for cause.

MR SWSHER  May I guggest one line of
questioning, Orf -- not suggesting a question,
but geomethinag along the lines of, suppese Your

. Honor was opposed to the death penalty, you
are sworn to uphold the law, even if the iurv
comes back W th g recommendation of death, vou
cannot qust follow_Your feelinags_asainst the

death penalty. You have to followthe law [
think if she understands that a Judge - 1

7

some Judges are opposed to it, but they have
to follow the law. and she is sworn as a
juror. she nust do the same thing.

THE COURT:  State opposed to that?

MR HALKITIS: Well, it's difficult for
me to understand the type of questioning
because it seens alnost identical to the
question the Court asked, would you refuse to
consider the death penalty regardless of any

facts that are brought to you. | have no
problem with either way the Court wants to ask
the question. | think the Court is capable of

asking at least a nunmber of questions of this
juror to find out if she can be fair and
inpartial and her views will not preclude her
from following the |aw. | _have no obiection

o 10




to whatever gquestiong the Court- feels are

THE COURT: Al right.
( OPEN COURT. )

THE COURT: Ms. Payeur, | don't want you
to think I'm picking on you, but I want to
pose just a couple of additional questions to
you ,

Wre you able to understand ny
instructions to the jury as a whole that the
jury, if we get to the second phase of the

trial, wll be requested to arrive at an
advisory recommendation as to either life
i mprisonnent or the inposition of the death
penal ty?

PROSPECTI VE JURCR PAYEUR: I perscnally
feel that 1 f it_sets to that point._then
would ask to submt ny vote -- 1 would sav
life in prigon over the death penaltv. This
1g how | feel.

THE COURT: | understand that. Now | et
me ask you this: Do you understand that
during the -- if we get to the second phase,
that is the penalty phase of this trial, that
the jury wll receive additional evidence that
they may consider, either of an aggravating
nature or of a mtigating nature? Do _vou feel

that your feelinss c¢oncerning_the death
pg;;gl!;y wgmld ng;!; Qnab] e Vou !;;2 recelve angi

1 [ i ]
mitigating factors and to render

el an advisory
verdict as to the inposition of the death
] life i - I T
feelinas?

PROSPECTI VE JUROR PAYEUR | think ny
| would i with that.
THE COURT: (kay. And so -- | don't want

to put words in your nouth, but are vou saving
' anv___difference what

aggravating factors or what mitigating factors
you heaxd, that you would not vote for the
recommendation of the deat h penalty
redgardless?

PROSPECTI VE JUROR PAYEUR. That ‘s ri t.

[4

THE COURT: Al right, Thank you.

11




At this time, | wll excuse Ms. Sands and
Ms.  Payeur. You may return to the central

JHry room (emphasis supplied) (Vol. V, R 40-43)
The defense counsel objected that he felt he should have had the
chance to try and rehabilitate and that to excuse her at this tine
would be violative of the Constitution. The notion was deni ed.
(Vol. V, R 44)
(2) Rule 3.300(b)., Ruleg of Crim, Procedure provides:

(b) Exami nation. The court may then
exam ne each prospective juror individually or
may exani ne the prospective jurors

col lectively.  Counsel for both the state and

def endant shall have the right to exam ne

jurors orally on their voir dire. The order

In which the parties may exam ne each juror

shall be determned by the court. The right

of the parties to conduct an exam nation of

each juror orally shall be preserved,
In the instant case prior to either counsel commencing any voir
dire examnation prospective juror Payeur definitively and
repetitively informed the trial court that she would refuse to
consider the death penalty regardless of the facts (Vol V, R 40-
43) . After her initial and unequivocal answers the court inquired
of  counsel what  possible clarification would renove her
disqualification to serve and counsel suggested remnding jurors
that they need to follow the |aw even if they don't agree with it.
The court responded that it would pose additional questions to make
sure there was no anbiguity or msunderstanding on her part. The

def ense suggested "something along the lines of" informng her that

12




judges too nust follow the law and "you cannot just follow your
feelings against the death penalty". Counsel suggested informng
the juror "she must do the sane thing".

When the court then prodded prospective juror Payeur by asking
if her feelings would not enable her to receive and listen to
aggravating and mtigating factors and to render an advisory
verdict, Payeur thought her feelings would ‘interfere with that"
and when asked if it wouldn't mneke any difference what she heard
that she would not recomrend death regardless, she answered:

"That's right. That's correct."
(Vol. V, R 43)
The state submits that there has been no violation of Rule
3.300(b). Prospective juror Payeur had unequivocally and
decisively denmonstrated her refusal and unwillingness to abide by
the | aw even prior to anv voir dire bv the respective counsel.
Additional ly, appellee submts defense counsel's suggestion to the
court to pursue the line that judges are required to follow the |aw
as well as citizens <constituted an adequate alternative to
questioning by defense counsel. The trial court's subsequent
interrogation leading to reaffirmation of the juror's adamant
refusal to follow the law nust be deened sufficient, especially in
the absence of a proffer by the defense at trial explaining why the
trial court's questions were deemed inadequate and why additional

specific questions (never identified below would be necessary to

13




determne the juror's qualifications to sit. Appel lant cites
O'Connell v. State, 480 So. 2d 1284 (Fla. 1985) but there the
conviction was set aside because the defense was denied the
opportunity to rehabilitate excused jurors after the prosecutor had
elicited their views on his examnation and the prosecutor had been
permtted to re-examne jurors after cause challenges for
rehabilitation -- a double standard that anounted to a violation of

due process. In Hernandez v. State, 621 So. 2d 1353 (Fla. 1993)

this Court vacated the death sentence (but allowed the conviction
to remain intact) where a juror who had given equivocal and
i nconsi stent responses (could recommend death, but did not believe
in capital punishment) was inproperly excused without providing the
defense an opportunity to rehabilitate when the juror had initially
answered that he could recormend death if the crime were aggravated

enough. Unli ke Hernandez, the juror in the instant case had

expressed no equivocation whatsoever in her refusal to consider the
death penalty as an available option. Rehabilitation presupposes
equi vocation or anbiguity.

In Willacy v. State, 640 So. 2d 1079 (Fla. 1994) the Court
vacated the sentence and remanded for a new sentencing proceeding
when the juror had expressed her opposition to the death penalty
upon the prosecutor's voir dire examnation and the defense was
denied the opportunity to rehabilitate apparently either by asking

any questions or by proposing to the court a line of inquiry for
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the court to propound. Here, in contrast, there was repeated
inquiry by the court and the defense had suggested a |ine of
questioning to the court for inquiry of the juror, the juror
consistently and adamantly nmaintained an inability or unwllingness
to consider aggravation and mtigation and decide on the death
penalty if appropriate; the defense below failed to proffer a
reason why it deenmed the court's questions to have been
inadequate.? See Fleckinger v. State, 642 So. 2d 35 (Fla. 4DCA
1994), rey, den., 650 So. 23 989 (Fla. 1994) (not an abuse of

di scretion for trial court to excuse prospective juror wthout

allowing defense counsel to examine juror once it becane
conclusively clear to trial court after questioning juror that

there was no reasonable basis to anticipate that juror could return
a verdict). In light of the unconpromsing quality of juror
Payeur’s repeated responses to the court's inquiry, even if trial

counsel had been able to successfully yield a subsequent ambi guous
or contradictory response, the trial court could have excl uded
payeur for badly vacillating. See Randolph v. State, 562 So. 2d
331 (Fla. 1990).

2Indeed, the questions propounded by the trial court appear to be
more suitable than the defense suggested inquiry to conpare the
situation to a judge who nay personally oppose the death penalty.

Ct. 'Wa'tzon v  State 651 So. 2d 1159, 1162 (Fla. 1994)

(acknowledging that counsel's obscure questions can lead to
anbi guous responses).
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Finally, any error is harmess. Juror Payeur was excused at
the beginning of jury selection and had the trial court not excused
her, undoubtedly the prosecutor would have exercised an available
peremptory chal | enge. (The state did not deemit necessary to
exercise a perenptory challenge throughout.) (Vol. V, R 1-176) ,

Appel | ant cannot benefit from the decision in Gay v. Mssissippi,

481 U S 648, 95 L.Ed.2d 622 (1987) precluding harnless error
analysis because in Gay unlike the instant case there was an
i nproper excusal for cause (juror Bounds could reach either a
guilty or not guilty verdict and could vote to inpose a death
sentence) , Sub judice, juror Fayeur was properly excluded for her
adamant refusal to consider the law with respect to the penalty
phase where a death sentence m ght be inposed. Thus, the question
Is whether the instant record discloses harnful error in the
alleged refusal to permt defense counsel to ask additional
questions (not ot herw se specified Dbelow that were not
satisfactorily covered in the court's inquiry. Since appellant,
even now, does not explain what the juror should have been asked
that was not, the court should deem error, if any, to be harniess.
The ‘error" certainly is as harnless as those occurring in the
cases cited by Justice Wlls in his dissenting opinion in Wike v,
State, 648 So. 2d 683, 689-690 (Fla. 1994):
"This Court has in the past accepted the
exceptional responsibility of applying

harm ess error analysis to many issues in the
sentencing phase of a death case. See Fennie
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v. State, 648 go.2d 95 (Fla.1994) (applying
harm ess error analysis where trial court
provided an unconstitutionally vague jury
instruction for the cold, calculated, and
premedi tated aggravating factor); Peterka V.
State, 640 so.2d 59 (Fla.1994)  (applying
harm ess error analysis where trial court
permtted testinony regarding an unverified
prior juvenile conviction during the penalty
phase); Atwater v. State, 626 So.2d 1325
(Fla.1993) (finding that errors in allowng
evi dence of l|ack of renorse during penalty
phase and giving of erroneous instruction for
the heinous, atrocious, or cruel aggravator
were harnless), cert. denied, --- US ---,
114 s.ct., 1578, 128 L.Ed.2d 221 (1994); Duncan
v. State, 619 So0.2d4 279 (Fla.1993) (finding

that introduction of gruesome photograph
during penalty phase was harmess error
although the prejudicial effect of t he
phot ograph outweighed its probative value),
cert. denied, --- US ---, 114 g.ct. 453, 126

L.Ed.2d 385 (1993); dark v. State, 613 So.2d
412 (Fla.1992) (applying har nl ess error
analysis  where trial court m ght have
erroneously considered the felony nurder and
pecuniary gain aggravators separately), cert.
denied, --- US. ---, 114 s.ct. 114, 126
L.Ed.2d 79 (1993); Randolph v, State, 562
So.2d 331 (Fla.1990) (finding that inproper
questioning of medical exam ner during penalty
phase constituted harmess error), cert.
denied, 498 U S 992, 111 s.Ct. 538, 112
L.Ed.2d 548 (1990); Chandler v. State, 534
So.2d 701 (Fla.1988) (applying harnl ess error
review to prosecutor's penalty phase coment
on defendant's silence), cert. denied, 490
U.S. 1075, 109 g.ct. 2089, 104 L.Ed.2d 652
(1989); Hardwick v. State, 521 so.2d 1071
(Fla.1988) (finding error In wei ghi ng
aggravating and mtigating factors harmess),
cert. denied, 488 U S. 871, 109 s&.Ct., 185, 102
L.Ed.2d 154 (1988); Delap v. Dugger, 513 so.2d
659 (Fla.1987) (applying harmess error review
where trial court failed to instruct jury that
it could consider nonstatutory mtigating
factors). The instant case illustrates why
harm ess  error review should apply to
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procedural errors in the penalty phase of a

. deat h case.




ISSUE II
VWHETHER THE LONER COURT ERRED REVERSI BLY |IN
SUSTAINING THE PROSECUTOR S  OBJECTION TO
CROSS- EXAM NATI ON OF W TNESS NASHEF ABOUT HI' S
ALLEGED DRUG RUNNING ACTIVITIES.

In his direct testinony Nashef testified that appellant had
told him Hank (the victim was comng to pick himup and that
Nashef should wait a few mnutes, drive to the mnes and pick him
up. Nashef did so and appellant junped in the car, bloodied, and
admtted to shooting and killing the victim displaying a chain
Sanders said he took from the victim (TR 448-452), The witness
acknow edged on direct that he did not immediately report this to
| aw enforcenent because “I was scared to death" (TR 454).
Additionally, he denied alnost all of this when he talked to
Detective Blum (TR 454).

On cross-exam nation the w tness acknow edged that he had lied
to Detective Blum and that he had lied in his deposition (TR 457).
He admtted that he told Blum he was not involved because he was
“very nuch scared" (TR 461). \Wen asked why his story had changed
the witness answered that in the eight nonths after being contacted
by police his nother had contracted brain cancer and after she
passed away he realized he had to tell the truth to the police. He
didn't want to incrimnate hinmself by picking up the defendant at
the mnes -- if he had known sonething was going to happen he
woul dn't have done it (TR 481). \Wen asked if he were afraid of

being prosecuted, Nashef answered:
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‘No. | was afraid of being killed."
(TR 482).
He knew that Sanders was in jail (TR 482).
On redirect examnation, the witness reiterated that he had
told Detective Blum that he didn't want to get involved (TR 483),
that he was afraid, that Sanders hung around a group of people whom
Nashef was concerned for his safety (TR 484). The witness had told
Detective Blum he was afraid of Kris Sanders and the group of
people he dealt with. Al though still concerned on December 8,
Nashef told Blum about the nurder and appellant's involvenent (TR
485-486) . Wien asked why when he told Blum about Sanders
mentioning the murder and Nashef seking blood on him he did not
also mention at that tine that he had followed Sanders from the
apartnent to the mnes, he answered
"Because | didn't want to rat on anybody. |
mean, | conme from up north. Peopl e wusually
rat on other people end up being dead sooner
or later. 1T was in fear for ny life the whole
time this happened, from the point he opened
the door and got in the car with that gun.”
(TR 487) ,
And he was still concerned about his safety (TR 487).
On recross, the witness was asked if he were a part of this

group that he was afraid of and Nashef denied it:

“I was never part of anybody. | was on ny own
as far as | was concerned.”

(TR 490) .
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Wien asked if he ran drugs for them the prosecutor objected and a
bench conference ensued. The prosecutor contended the inquiry was
not relevant and that if the defense wanted to open the door “I
have no problem with that" because ‘we'll get into Kris Sanders'
i nvol venent with drugs and burglaries and putting shotguns at
peoples'  heads" (TR 492). Defense counsel submitted the
questioning was relevant because the witness was afraid because he
owes people noney, he's been ripped off by this group of people; he
owes his suppliers (TR 493).

The court asked to hear a proffer of the testinony. Nashef
then testified that he did not deal drugs with this group of
people, that on one occasion he got drugs for them from Fort
Lauder dal e. Nashef stated there were two different groups of
people, Ole and Wayne, and Joey and Kris (TR 494). The witness
further testified on the proffer:

“Q (By M. Swisher) Wren't you afraid

t hat because of the drugs you were fronting
these people that they were after you for

money?
A Nobody was after ne for noney.
0 You didn't owe people noney?
A No. | put out ny own noney.

You didn't tell Detective Blum
that's why you were working two jobs, to pay
back the noney you had to front?

A This was nmoney | took from nyself.

Did you hear the question? Did you
tell Detective Blum that's why you were
working two jobs, because you had to pay back
the noney that you had to front because you
were |oosing [sic] noney?

| don't recall that.
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Q You don't recal | t hat same

vi deot ape?

A | hardly renenber the entire video,
no. That was -- how many nonths ago was that?
|'ve been through a lot since then.

Q You told Blum -- let me just go to

something else before we bring the jury back,
You said you told Detective Blum that you were
afrai d because of people up north; is that
what you said or what happened up north?

A What happens to people up north that
rat on other people is they usually end up

dead.

Q How does that relate to this?

A This is the same scenario.

Q Vell, how?

A You ratted ne out on sonething | did
and you're going to pay for it. This man is

on trial for nurder here, you know And
somebody put himup to it. And that sonebody

is not in jail right now | could walk out of
this courtroom and end up dead.
Q I's that why you're afraid?

A You're dam right that's why |I'm
afraid. Wuldn't you be?
MR SWSHER: That's all | have, Judge.
THE COURT: Ckay. ['m sustaining the
State's objection and instructing the jury to
disregard the last statement posed before we
began the proffer. Return the jury, M.
Nel son. "
(TR 495-496) ,
Appel | ant conplains that there was conflicting evidence as to
Nashef's role in the homcide, that appellant's statenent to
Detective Blum indicated that George or Ceorge's brother had
cocaine deals in Fort Lauderdale (Vol. VII, TR 329-330), that
appel l ant and George Nashef told conflicting stories regarding the
detail s of Nashef picking up appellant after the hom cide, and

appel l ant notes that Nashef admtted having lied to Detective Blum,.
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It is reiterated that Nashef testified as to his fear resulting
fromthe nurder of Henry Clark. Specifically, appellant conplains
that the trial court, after hearing the proffer of testinmony by
wi t ness Nashef sustained the state's objection and instructed the
jury to disregard the defense counsel's |ast statenment posed before
the proffer (TR 496).3

The question presented is whether the trial court abused its
di scretion and erred reversibly in sustaining the prosecutor's
objection after hearing the proffer of testinony. No abuse of
discretion is showm. See Jones v, State, 580 So. 2d 143, 145 (Fla.
1991) (Trial courts have wide latitude to inpose reasonable limts
on the scope of cross-examnation and there was no abuse of
discretion in limting the cross-examnation of a wtness, Harris,
about prior drug dealings in Tall ahassee where the w tness had
testified there was no plan for a drug deal for the day of the

nurder); Maggard v. State, 399 So. 2d 973, 975 (Fla. 1981);
Wllians v. State, 625 So. 2d 994 (Fla. 1DCA 1993); Medina v

State, 466 So. 2d 1046, 1050 (Fla. 1985). The proffer of testinmony
heard by the trial court was Nashef's denying that other people
were after himfor his noney -- the defense counsel represented to
the court that the relevance of the inquiry was that Nashef was

afraid because he owed people noney (TR 493) -- and that people (at

Ing  You were running drugs for them weren't you?" (TR 490).
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| east up north) who “rat” on others usually end up dead (TR 495-
496) .

It is undisputed even in the incrimnating and self-serving
confession by Sanders to Detective Blum that Nashef did not kill or
was even present during the nurder. Appel lant's conf ession
alternately describes CGeorge as the one who picked himup after the
shooting either because Sanders called him (TR 323) or because
Ceorge followed him (TR 335) or that Joey sent Ceorge to neet him
(TR 346). Wiether w tness George Nashef has been involved wth
drugs with Joey Duckett or others -- thereby corroborating the
defendant's statenent of preneditated intent on this contract
killing (TR 329-330) or whether Nashef inadvertently wound up in
the wong place at the wong tine and initially lied to police
because he feared incrimnating hinself by driving the killer away
from the crine scene and was scared what mght happen if he
“ratted” on others changes nothing. Since the proffered testinony
of Nashef that was disallowed did not even confirmthe defense
thesis that Nashef owed noney to others, it constituted inpeachment
on a collateral matter and was not admissible.?

And even if it were error, it was harnl ess under State v.
—_— 10, 491 So. 2d 1129 (Fla. 1986). Gbson v. State, 661 So. 2d

‘Additionally, allowng examnation on irrelevant, ext raneous
matters woul d have yielded (under the opening the door doctrine) to
the prosecutor's eliciting even nore dangerous propensities of the
def endant concerning his "involvement with drugs and burglaries and
putting shotguns at people's heads" (TR 492).
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288 (Fla. 1995) (any error in limting G bson's cross-exam nation of

his wife Roxanne was harnl ess beyond a reasonable doubt).
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ISSUE III

WHETHER THE LOWER COURT | MPROPERLY FAILED TO
CONSI DER ALLEGEDLY DI SPARATE TREATMENT
ACCORDED TO JOEY DUCKETT.

Appel 'ant contended in his sentencing menorandum bel ow that:

‘7. The alleged person who hired the
defendant to commt the nurder was never
charged for the subject offense in any
capacity."”

(R 297).
The trial court responded in its sentencing order:

‘7. The defendant related in his recorded
statenent that he was paid $900.00 by Joey
Duckett to kill the victim The def ense
argues that Joey Duckett was never charged for
the subject offense in any capacity. The
def endant has not submtted authority to
support this as a non-statutory mtigating
factor, but resolving the question of it's
application in favor of the defendant, said
ground has been accepted as a non-statutory
mtigating factor. There exists any nunber of
reasons why Joey Duckett has not been
prosecuted for this matter, including the
factor that the only proof that may exi st
consists of the statenment of a convicted
murderer, but said factor was considered and
the Court gave it some slight weight."

(R313).
It is correct that the state contended below in its penalty
phase argunent to the jurys and in its sentencing nenmorandum that

this was an execution style nurder which net the qualifications of

The mpjority of the prosecutor's argunent to the jury, however,
focused on the absence of relative insignificance of the proffered
defense mtigation (Vol. X, TR 924-943).
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the cold, calculated and preneditated statutory aggravating factor
(Vol. XI, TR 926-927; Vol. 1I, R 292).

Appel | ant contends that the trial court i nexplicably
denigrated the evidence relating to Joey Duckett, did not fairly
weigh it andthus the reliability of the inposed death sentence was
compromi sed.  Appellee disagrees. The court did accept Duckett's
non-prosecution as a non-statutory mtigating factor and gave it
‘some slight weight" but noted that nmany legitinate reasons could
explain it, including the absence of a satisfactory quantum of
proof .

Sanders takes issue with the lower court's summary description
of the Jean Mck testinony. Wiile the trial court's elliptical
reference to the Jean Mck testinmny may be subject to criticism --
Mock testified on direct exam nation that Joey said Cark needed to
die and appellant volunteered to do it (Vol. VII, R 287) -- the
court's discussion of that occurs in the context of the court's
finding the presence of the CCP aggravator to Sanders, i.e., his
preneditated mnd set, nonetheless Mck's testinmony cannot be said
to suffice for a prosecution of Joey Duckett for first degree
murder (his coment is subject to interpretation and Mdck did not

witness any paynent by Duckett to Sanders) .6 If there is

This Court has recogni zed, for exanple, that it is not inproper to
i npose a death sentence on the actual triggerman in a contract
execution-style murder even if there are others who assist in the
project that receive |esser punishment. Mordenti v. State, 630 So.
2d 1080, 1085 (Fla. 1994). This Court has recognized that the
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insufficient evidence to prosecute a defendant's colleague, that
woul d seem to be as legitimaite a disqualification as a co-

perpetrator's age of fifteen. Moreover, in Melendez v. State, 612
So. 2d 1366 (Fla. 1992), cert. denied, 510 U S. 934 (1993), this

Court declined to conpare the defendant's sentence with that of an
al | eged acconplice who had never been charged in the crinme:

“Proportionality is used to conpare a death
sentence to other cases approvi ng or
di sapproving a sentence of death.

relating to proportionality and CLL&P.L&'C_Q
treatnent are not appropriate here when the
prosecutor has not c¢harged the alleged

accomplice with a capital offense.”

(emphasis  supplied)
(text at 1368-69).

Appel lant criticizes the trial court's explanation which noted
that the primary proof of Duckett's involvenent cones fromthe
adm ssions of nurderer Sanders. (Apparently, no one else confirned
the nine hundred dollar paynment.) \While it is understandable that
appellant nmay desire the state to take a chance and prosecute
Duckett with insufficient evidence -- a resulting acquittal would
then form the basis for a newy discovered evidence claim pursuant
to Scott v. Dugger, 604 So. 2d 465 (Fla. 1992) -- neither Melendez
nor any other precedent nor the Constitution requires it.

Appel lant's claim is neritless.

proportionality principle is not violated by the inposition of a
death sentence when another cul pable co-defendant is legally
ineligible for the death sentence because of age. See Henvard V.

State, __ So. 2d , 22 FLW S14 (Fla. 1997).
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LSSUE_LV

VWHETHER THE LOWER COURT ERRED IN ALLOWN NG DR
MERIN TO TESTIFY AS A STATE W TNESS.

Prior to trial the defense nmoved to strike Dr. Sidney Merin as
a state witness (Vol. I, R 185-191). At a hearing on February 24,
1995 defense counsel indicated that it would furnish the court in
camera with the nmaterials it had previously provided to Dr. Merin

(Vol. TIl, R 523). The prosecutor cited Rose v. State, 591 So. 2d

195 (Fla. 4DCA 1991) and argued that in his comunication with Dr.
Merin the latter had received certain itens, which he did not know
what they were, the defense had not contacted him that he normally
makes notes when he reviews something, that he did not recall
reviewwng it and did not see any notes nmade and that he had no
opinion at all at the present tinme regarding Sanders' state of
mnd. The prosecutor sent Dr. Merin sone material. The prosecutor
argued there was no client/psychol ogist confidentiality involved.
Al though Merin was appointed to examne appellant to determne if
he was conpetent no exami nation was done. The prosecutor further
argued that Rose rejected the defense argument, that nere
communication by the defense with an expert does not neke the
expert a defense witness (Vol. Ill, R 523-526).

The court inquired and the defense agreed that the court could
consider Exhibit A-D of the correspondence attached to the notion
(Vol. I'll, R 527; Vol 1, R 187-191). After hearing argument the

court ruled:
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“THE COURT: | wunderstand that. And |'m
not ruling on the scope of cross-examnation
on Dr. Marin [sic] at this point. But the
relevant representation as contained in Dr.
Marin’s [sic] January 20th, 1995 letter to you
is that while acknow edging that he had
received the initial correspondence in June of
1994, and while acknow edging that he received
subsequent -- rather tht [sic] his office
received subsequent conmunicati on. | think
that in Paragraph 2 that these docunents that
were sent to himin all enconpassing form
referring to these docunents were neither read
by Dr. Marin, [sic] that's his representation,
nor analyzed by him And he goes on to
attenpt to furnish sone -- what was seen of
that representation.

But whether there's an attenpt to reset
or not, what | find to be the salient feature
of this correspondence, it's hi s
representation that he neither becane aware of
information through you about your client, nor
did he becone aware of strategy or evidence on
your  behal f, thereby comng under work
product.

Qoviously if there's additional evidence
on this point contrary to the representations
contained in your notion, I’ll reexam ne that

i ssue. But at the present tine, based upon
t he evi dence before ne, based upon the Rose
case cited by the State -- you nmay have it
back -- I'm going to deny your notion."

(R 531-532)7.
Merin subsequently testified as a rebuttal wtness for the
state in the penalty phase (Vol. X, R 843-919). He testified

about the circunstances concerning his involvenent in this case on

"Defense counsel stated below at the pretrial hearing on February
24, 1995 that he had given up on Dr. Merin and contacted Dr. Maher
who saw Sanders on the previous weekend (Vol. 111, R 491).
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direct examnation (Vol. X, R 849-850) and cross-exam nation (R
867-878) .

In his testinmony at penalty phase Dr. Merin explained that he
had been contacted by the defense and provided agreat deal of
docunentation (Vol. XI, R 848).

“9. M. Swsher contacted you initially
and provided you with documentation?

A. Yes.

Q. Did you review any of those
document s?

A No.

Q. Wy not ?

A Somehow it was set aside and one of
those cases -- fortunately it was the only one

| could think of right now that | never got to
to review I was never remnded of it and
there was no reason for nme to go back to it
because of the absence of any stimulus in that

direction, until such tine as your office
cal | ed.
Q. Qur office called and asked if you

would be able to assist us or wound want to
assist us in this case?

A. That is correct. Now, it may have
been that earlier when | had received the data
from M. Swisher's office that there nay have
been sone sort of communication, | may have
spoken with somebody that tine, but for
what ever reason all of that material, all that
data was set aside and | sinply never got
around to studying it.”

(TR 849) .
Dr. Merin testified that he had reviewed data provided by the
prosecutor including a tape and transcript of the tape, certain
police reports, Dozier Boys Hone records, a psychologist report
from Dozier Boys Home (TR 850-851). The witness testified that he

had been apprised that Sanders was interviewed in February of 1995
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by Dr. M

chael Maher and denied involvenent in the Hank Cl ark

shooting and that appellant had again spoken to Dr. Maher on Friday

== after

victim but

his conviction -- and told Maher that he did shoot

it was inpulsive (TR 858-859).

t he

On cross-examnation Dr. Merin identified letters from defense

counsel of

June 30, July 14, and August 18, 1994 (TR 867-871).

Merin explai ned:

“0. Well, are you aware of the fact that
you were listed asa witness the day after you
sent back this stuff?

A No, | was not. I had indicated to
M. Halkitis at that time that you had gotten
in touch with me and | had not at all reviewed
any of the data as evidenced by the fact that
none of the data had any of ny red marks on
it which | usual |y wite or mark on
everything that I read. I had not even | ooked
at the data.

| indicated to M. Halkitis at the
time that you had already gotten in touch with

me and that | could not be his w tness unless
there were sone sort of clarification of what
my position would be. | did not want to be

retai ned by one side and then end up being
retai ned again by the other side. He had then
at a later tinme pointed out to nme that the
Court had accepted the fact that | had not
reviewed any of the data sent to nme by the
Defense, none of this data had been sent to ne
by your office, and that it woul d be
acceptable to be retained by the State.

Q. And of course we know that you
didn't review the docunents because we have
your word for that; is that right?

A. Vell, you have ny word for it. |
recall -- | have all the data and I'Il be very
happy to send it to you so that you can see
t hat there's not one red mark on it
what soever . In fact, when M. Halkitis sent
this data to ne he was asked if | should
review the data you people had sent and he had
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indicated no, not at all, just set that aside.
| never even |ooked at it.

Q. That's what you say here in court
today, right?

A. That's right.

. Al right. So, you were provided
docunents, you had them in your office for six
months and you didn't look at them is that
what you're saying?

A. That is correct.”

(TR 871-872).

* % *

Q. You have an option of accepting or
rejecting a case, correct?

A That is correct. And | gave M.
Hal kitis ny thinking about that and he had
indicated to me that he had taken it lép Wi th
the Court and that the Court said that despite
the fact -- this is ny understanding --
despite the fact that the Defense had sent the
material to me early on and because of -- and
this is ny understanding -- because of the
fact that | had not reviewed any bit of it
that it would be acceptable if | testified or
got the material from the State. Now, when
the State sent ne the material | did not know
at that time that | would have devel oped the
opi nion that would have been the position that
they would hold."

(TR 877).

On redirect examnation, Dr. Merin stated:

“Q. By the way, Defense counsel earlier
asked you did you -- you chose to assist the
State in this case; was that accurate? Did
you choose to assist us?

A. No, not at all. | had witten a
letter, and | don't have the letter with ne,
explaining to M. Sw sher what had occurred,
and | don't recall the specifics of the
letter, but | felt very unconfortabl e about
having been called by both sides.

Q. And were you told that the Court has
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now allowed you to testify as a State expert
i n whatever opinion you nmght have in this

case?

A. That is correct. Wwen | talked wth
you several weeks ago you rem nded ne of that
because | was still unconfortable about it and
you reassured me that it was acceptable to the
Court, then | went ahead and accepted the
conmmi ssi on.

0. And that was prior to you formng
any opinion either for the Defense or the
State?

A. That is correct. | didn't -- 1| did
not want to look at any data until | had that
opi nion. "

(TR 917)

Appel l ant argues that the lower court erred in allowing Dr.
Merin to testify as a penalty phase witness for the state on
rebuttal. Appellant acknow edges that he ‘does not suggest that he
[Dr.  Merin] was untruthful in claimng not to have read the
materials which he eventually returned to the defense" (Brief, p.
79) but contends that the appearance of inpropriety to Sanders
(Brief, p. 77) required Dr. Merin's disqualification. Sanders --
an enotionally inmature naif in defense counsel's eye but a proven

"This-gun-for-hire" wannabe to the jury, who eloquently confessed

to Detective Blum ‘piss on his life, man . . . it just neans it's
one less face in the world I have to deal with, dude . . .” (Vol
VIl, R 318) -- likely will not be overwought at the prospect of a

mental health expert testifying about him who has not |ooked at any
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materials submtted by defense counsel.®

Appel lant cites Florida Rule of Crimnal Procedure 3.216(a)
and Pouncy v. State, 353 So. 2d 640 (Fla. 3DCA 1977). I n Pouncy
the Court explained that defense counsel enployed severa
psychiatrists to aid in the defense:

‘The psychiatrists examned appellant and
questioned him extensively about the murder of

Wood. Their evaluations were thereupon
relayed to appellant's counsel."

(text at 642).
The Court ruled under these circumstances it was error to permt
the state to depose the doctors and use them as state w tnesses

when appellant had no intention to utilize them as defense

W t nesses. In Lovette v, State, 636 So. 24 1304 (Fla. 1994) this
Court ruled:

"W hold, therefore, that the state cannot
elicit specific facts about a crine |earned by
a confidential expert through an exam nation
of a defendant unless that defendant waives
the attorney-client privilege by calling the
expert to testify and opens the inquiry to
collateral issues.”

(text at 1308).

8as this Court well knows a defense assertion of a subjective fear
that a judge may not be inpartial because of prior adverse rulings
Is insufficient to warrant disqualification. See, e.g., Provenzano
v. State 616 So. 2d 428, 432 (Fla. 1993) . Unreasonable subjective
fears cannot be used to oust atrial judge who had nade adverse
pretrial rulings. Tafero v. State, 403 So. 24 355, 361 (Fla.
1981). Simlarly, Dr. Merin need not be disqualified here where he
reviewed no nmaterial provided by the defense and became involved in
the case only after a court determined it was proper to do so
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Unli ke Pouncv and Lovette, in the instant case Dr. Merin did not
exam ne Sanders, and had used no confidential information to form

his opinion. As in Rose v. State, 591 So. 2d 195, 197 (Fla. 4DCA

1991) and as Dr. Merin's testinony makes clear:

v, , , al of the doctor's opinions rendered

in this case were based on materials supplied

by the state . . . not on any conversations or

material provided by the defense.”

(Vol. ??, R???).

Under the reasoning advanced by appellant, any crimnal defendant
upon being permtted by court order to utilize an expert to prepare
for his trial could sinply wite a letter to all I|icensed nental
health experts in the area -- or even the entire state -- and
preclude the prosecution fromusing any of themin response at
trial, even though none of the defense selectees ever exam ned the
def endant or considered any materials furnished by the defense. It
would be an effective ploy disabling the state from meeting any

defense nmental health expert testinmony as suggested by Nibert v,
State, 574 So. 2d 1059 (Fla. 1991). Appellant cites no authority

conpelling Dr. Merin to serve as anental health expert at the beck
and call of defense attorney Swi sher or appellant Sanders prior to
his agreeing to do so and appellant's unsuccessful attenpt to
retain Dr. Merin did not preclude his subsequent rebuttal

t esti mony.
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ISSUE Vv

VWHETHER THE LOANER COURT ERRED IN REFUSING TO
FI ND APPELLANT'S AGE OF TWENTY YEARS AS A
M TI GATI NG C RCUMSTANCE.

The trial court's sentencing order recites:

‘3. Wiile the defendant's chronol ogical age
at the time of the offense was twenty years of
age, his enotional age was in his early teens.

Dr. Maher testified that the defendant
tested at an 1.Q. of 80 as a young teenager,
but conceded during cross exam nation that the
def endant was not retarded, and, in fact, was
of normal intelligence. Dr. Merin confirnmed
the defendant is of average intelligence. The
defendant, confirmng his intellect, obtained

his GED while awaiting trial. Accordi ngly,
t he defendant's enotional age is consistent
with his actual, chronol ogical age. The

defendant's age at the tine of the crine is
not a mtigating factor.

(R 311) .?

Appellant is not ineligible for the death penalty based upon

his age. See Allen v. State, 636 So. 2d 494 (Fla. 1994). Nor does
Sanders benefit from ELLis v. State, 622 So. 2d 991 (Fla. 1993),

because Ellis was, as Sanders is not, a mnor. This Court has
frequently approved the rejection of a finding of age as a
mtigator for those younger than appellant. See Merck v. State,
664 So. 2d 939 (Fla. 1995) (age of nineteen rejected); Deaton v,
State, 480 So. 2d 1279 (Fla. 1985); Cooper V. State, 492 So 2d

1059 (Fla. 1986); Xokal v. State, 492 So. 28 1317 (Fla. 1986); see

’The defendant's sentencing nenorandum had briefly urged "Wile the
defendant's chronological age at the time of the offense was 20
years of age, his enotional age was in his early teens." (R 296).
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also Gudinas v. State, --- So. 2d ---, 22 FLWs181 (Fla. 1997) (age

20 rejected).

Appel I ant contends that there was "sonething nore" presented
than mere chronol ogical age and he refers to the singular remark of
defense witness Dr. Maher that Sanders was "enotionally immture,
more consistent in his enotional and psychol ogical devel opment wth
a young teenager, fourteen, fifteen, that age range" (Vol. X TR
695). Dr. Maher also admtted that Sanders' history included
multiple charges related to breaking the |law starting at age el even
or twelve continuing until ordered by the courts to the Dozier Boys
school (TR 732), that he had a history of escaping and bringing
drugs back to the facility for other inmates (TR 733), that his
mother tried to get him counseling through HRS (TR 735), that at
age sixteen he was placed in detention facilities becauseof his
juvenile problems (TR 739), that he violated curfew, made verbal
threats to his nother and refused to listen to his conmmunity
control officer from HRS (TR 740). Sanders commtted burglaries
(TR 751) and dealt in stolen property (TR 752), received negative
reports while at Dozier (TR 752-753), that the MWI tests reveal ed
anti-social personality traits (TR 754), that an evaluation by Dr.
Baum indicated that a large proportion of his behavior serves to
gain attention of those around him (TR 761), that he functi oned
within the average range of intelligence (TR 762). Dr. Maher was

suspicious during his interview that Sanders was lying to him (TR
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771). Dr. Maher listened to appellant's taped statenment which
provided details of the incident (TR 774-783). Dr. Maher was aware
that Sanders' adult record included dealing things and using drugs
(TR 791).

Appel | ant contends that the |ower court applied the wong
| egal standard and mi sconstrued the evidence, citing Moraan V.
State, 639 So. 2d 6 (Fla. 1994). In Morgan, this Court opined that
the I ower court had inappropriately borrowed the standard from
Eutzy v, State, 458 So. 24 755 (Fla. 1984) (age of 43 not mtigating
because reaching age of responsibility cannot be used as shield

against death penalty) since Eutzy was not neant to preclude

applicability of age of sixteen as a mtigating factor. In the
instant case, the trial court commtted no such error. The
Cross-exam nation testinony of defense wtness Dr. Maher

-dermonstrated that appellant's lengthy history of juvenile and adult
crimnal behavior belied the assertion that Sanders had the
enotional age of a child.

In addition to Dr. Maher‘s adm ssions, state rebuttal w tness
Dr. Sidney Merin described the anti-social personality (or
sociopathic) traits he found in appellant (TR 854-856). Appellant
used nanipulative techniques, attention-getting devices (TR 856).
Dr. Merin opined there were no nental nitigators (TR 857). Nor was

appel lant inpaired on the night of the crime by any substance abuse
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(TR 863). The lower court did not err. Cf. Gudinas v, State|
So. 2d ---, 22 FLW 8181 (Fla. 1997).

Finally, appellant faults the trial court for not including
non-age asserted mtigation within the age discussion, although the
trial court did address in the non-statutory mtigation section of
its order his history of drug use, obtaining a GED and nental
health problens. Cf. parwick v. State 660 So. 2d 685 (Fla. 1995).
Wth regard to non-statutory mtigation the court explained (R 312-
313):

“1. Defendant's assistance to Lisa Cantrell
2. Def endant's assistance to Betty Hirsch

3. Defendant’'s GED

4. Def endant cooper at ed wi th | aw
enf orcenent .
5 Defendant’'s history of drug abuse and at

t‘he time of the offense

6. Defendant’s mental health problemg

7. The alleged principal was uncharged

8. Def endants good conduct during the trial
1 & 2. The defendant visited his
paramour, Lisa Cantrell, while she was

hospitalized and helped her in other
ways. She |l eft the defendant when he
refused to stop abusing cocaine and ot her

subst ances. The defendant helped Ms.
H rsch as she was the next door neighbor
of Lisa Cantrell. The defendant's

actions as described by M. Cantrell and
Ms. Hrsch are not of any extraordinary
effort by the defendant, and thus while
they are found to be mtigating
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circunstances, the Court gave themlittle
wei ght in the weighing process.

3. The fact that the defendant obtained
hig GED While in Hail awaiting trial JR a
nmitigating circumstance.  However, the
Court gave it little weight,

4, The defendant did cooperate with |aw
enforcenent upon his arrest and nade a
vol untary st at enent . A car ef ul
exam nation of the defendant's statenent
reflects, however, that there is a strong
argunent that it was not done out of a
sense of renorse, but rather denonstrates
boastfulness and braggadocio, both in

tone and content. However, the Court
giving the defendant the benefit of the
doubt, accepts it as a mtigating

circunstance and gave it sone noderate
wei ght.

5. The evidence denonstrates that the
t has a histor of
abuse. The totality of the evidence,

including expert opinion, affirmtively
shows that the defendant was not under
the influence of drugs at the time of the
of f ense. Therefore, this circumstance
(defendant's history of substance abuse)

and g$98R noderate weicht__by this
Court .

6. The evidence of defendant's megtal
health problems jis best _characterized_as.

light to nild depression brought about b
I ncarceration or restraint of antisocia

conduct. The Court finds the opinion, as
to defendant's nental health history, of
Dr. Merin to be nore credible than that
of Dr. Maher and Dr. Merin’sg opinions are
corroborated by the facts of the -case.
Therefore, the defendant ‘g nentaa] health
history (not at the time of the occurred)
. 3 o _ Fact 3
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1. The  defendant related in his
recorded statement that he was paid
$900.00 by Joey Duckett to kill the
victim The defense argues that Joey
Duckett was never charged for the subject
offense in any capacity. The def endant
has not submtted authority to support
this as a non-statutory mtigating
factor, but resolving the question of
it's application in favor of t he
defendant, said ground has been accepted
as a non-statutory mtigating factor.
There exi sts any nunber of reasons why
Joey Duckett has not been prosecuted for
this nurder, including the factor that
the only proof that may exist consists of
the statement of a convicted nurderer,
but said factor was considered and the
Court gave it some slight weight.

8. The defendant exhibited good conduct
during the trial. Such conduct is a
recogni zed non-statutory mtigating
circunstance and it was given some slight
wei ght by this Court."
(emphasi s supplied)
There is no requirenent that the trial court nust al so include
non-statutory mental mtigation under age where the proffered
mtigation is addressed in the sentencing order.?'°
Even if this Court were to deemthe trial court's action

error, such error is harnl ess. Deaton, Supra; Wickham V. State,

appellant cites a portion of Dr. Mrin's testinmony regarding
appel I ant having previously been diagnosed with severe depression
(Vol. 11, TR 896). On redirect examnation Dr. Merin testified
that he did not find any depression by Sanders to be severe (TR
908). And earlier on direct testimony Dr. Merin explained that
appel lant's excellent menory for details exenplified by his taped
statenent showed extreme depression was not present at the tinme;
mor eover, depressed people are nore apt to injure thenselves than
to injure others (TR 862-863).
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LSSUE VI

VHETHER APPELLANT" S DEATH SENTENCE | S
DI SPROPORTI ONATE.

There is no inpedinent to upholding the trial court's
imposition of a sentence of death nerely because a single
aggravator has been found. See Ferrell] v. State, 680 So. 2d 390
(Fla. 1996); Cardona v. State, 641 So. 2d 361 (Fla. 1994); Duncan
v. State, 619 So. 24 279 (Fla. 1993); Arango v. State, 411 So. 24

172 (Fla. 1982); Armstrong v. State, 399 So. 24 953 (Fla. 1981);
LeDuc v, State, 365 sao 24 149 (Fla. 1978); Douglag v. State, 328

so. 2d 18 (Fla. 1976); Gardner v. State, 313 So. 24 675 (Fla.

1975) . Thi s Honorabl e Court has routinely upheld -- against a
proportionality argunment -- death sentences inposed on the
triggerman in a contract execution-style nurder. Mordenti wv.

State, 630 So. 2d 1080, 1085 (Fla. 1994) (it was Mordenti who

actually carried out the contract nurder); Downg v. State, 572 So.

2d 895 (Fla. 1990); Kelley V. State, 486 So. 24 578, 586 (Fla.
1986) (J. Overton, concurring specially).

Appel I ant does not challenge the evidentiary sufficiency of
the CCP factor (Brief, p. 89) and appellee submts that such an
aggravator is "weighty". Ferrell, supra.

The trial court found in its sentencing order:

A AGGRAVATI NG FACTORS
1. The nurder was committed in a cold,
cal cul at ed, and preneditated manner

wi t hout any pretense of noral or | egal
justification. The defendant in his
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t aped conf essi on rel at ed that he
commtted the murder of Henry Cdark and
that it was done in an execution style.
The evidence of the conm ssion of an
execution style nmurder by the defendant
Is corroborated by the physical evidence:
| ocation, four shots fired at close
range, and theft of victims jewelry as
proof of nmurder, but |eaving cash. The
testi nony of w tness Jean Mock further
confirns the degree of planning when she
quoted the defendant as stating, before
the murder, "Hank needs to die, 1’11 do

it." That portion of the defendant's
statement which suggests that the actual
shooting and killing of the victimwas

commtted in response to the victims
argunment and novenment towards a weapon is
negated by the testinony of George
Nashi ff. M. Nashiff was approached by
the defendant just before the nurder and
the defendant instructed Nashiff to pick
himup at the mnes (scene of nurder)
even though Henry dark (victimj was
pi cking up the defendant and the two were
going out to the mnes. Ceorge Nashiff's
testimony is clear that the defendant was
ordering a ride back from the scene
knowing that the victim would be left at
the mnes after the nurder. The evidence
fully supports the conclusion that the
mur der was commtted iIin a col d,
cal cul ated and preneditated nmanner and
same has been proved beyond a reasonable
doubt. The Court has given great weight
to the aforesaid aggravating factor.

(Vol. 11, R 308).
Appel ant argues that the lower court "likely distorted" the
weight given to the CCP aggravator because of the contraction

summarizing Jean Mwck's testinmony of the  Sanders-Duckett
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conversation.* The reliability of the death sentence has not been
compromi sed since the court gave appellant the benefit of a non-
statutory mtigator for Duckett's role in the affair:

‘T. The defendant related in his recorded
statenent that he was paid $900. 00 by Joey
Duckett to kill the victim The defense
argues that Joey Duckett was never charged for
the subject offense in any capacity. The
def endant has not submitted authority to
support this as a non-statutory mtigating
factor, but resolving the question of it's
application in favor of the defendant, said
ground has been accepted as a non-statutory
mtigating factor. There exists any nunber of
reasons why Joey Duckett has not been
prosecuted for this nurder, including the
factor that the only proof that may exi st
consists of the statenment of a convicted
murderer, but said factor was considered and
the Court gave it some slight weight."

(Vol. 11, R 313).

Appel | ant contends that Dr. Merin should not have been allowed

to testify for the prosecution but that even if Merin's testinony
were properly admtted conflicting evidence existed as to the
presence of statutory nental mtigation. He further argues there
was extensive non-statutory mtigation presented. The tri al

court's order adequately addressed mitigation. Wth respect to

“appellant al so alleges that the trial court in its sentencing
order erroneously recited the jury reconmendation vote as nine to
three when it really was eight to four (Vol. Il, R 307, R 281).
Since there are no Tedder v, State 322 So. 24 908 (Fla. 1975)
implications, the court's mscount in an order drafted three nonths
|ater is simlar to an error, i.e., harmess error, mslabelling
mental mtigators as non-statutory mitigating circunstances.
Henvard v. State, 22 FLW S14, n 2 (Fla. 1996).
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statutory mtigating factors the court explained:

“Statutory Mitigatina Factors
As to mtigating factors, the Court

acknowl edges its responsibility to consider
all non-statutory mtigating factors as well
as the statutory mtigating factors set forth
in Florida, Statute 921.141(6). In his
sentencing menorandum the defendant requested
the Court to consider the following statutory
mtigating factors:
1. The capital felony was commtted while
the defendant was under the influence of
extrene mental or enotional disturbance.

The defendant relies upon the opinion of
Dr. M. Maher, psychiatrist, to support this
contention. Dr. Maher opined that defendant
was not a sociopath; that he was conpetent to
stand trial; and that he was sane at the tine
of the commssion of the murder. The
defendant lied to Dr. Maher at the first
interview, advising the doctor that soneone
el se shot the victimand it was only after the
def endant had been convicted of Mirder in the
First Degree in this cause, that he told the

. doctor that he had consumed al cohol and snoked
crack cocaine the day of the nurder. Dr.
Maher conceded t hat the def endant' s
medi cal /1 egal history included:

A. Juvenile reports of defendant as
uncontrol | abl e, truant, smart nmouthed, and
using marijuana, alcohol, huffing, cocaine,
and rock cocaine use.

B. Defendant's prior juvenile record
including coomitment to Dozier Boy's School.

C. Prior psychol ogi cal opinion that

def endant had an antisocial personality
disorder; was proud of his aggressive conduct;
and had wutilized suicide attenpts to provoke
the staff or obtain a release from detention.

Dr. Sidney Merin, psychologist, testified
that in his expert opinion, the defendant had
an anti soci al personal ity di sorder
(sociopath). Dr. Merin testified that the
def endant was pot under the influence of
extrene depression in that he exhibited no
synptons of such a nood referring to the
defendant's excellent recall of facts of the
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murder, as well as of his feelings, thoughts,
and enotions that he was experiencing at the
time of the murder. Dr. Merin further
observed that the defendant's excellent nenory
of the facts of the nurder negates the
defendant's contention and Dr. Maher’s opinion
that at the time of the nurder, the defendant
had a major substance disorder. Dr. Merin
stated that the defendant's menories as given
on defendant's taped statement regarding the
murder do not suggest that the defendant was
factually, nentally or emptionally inpaired on
that particular night of the murder by virtue
of any substance abuse. The Court allowed the
defendant to argue this circunstance to the
jury, but now finds that neither the totality
of the facts, nor expert opinion cause this
Court to be reagonablv convinced that the
def endant was under the influence of extrene
mental or enotional disturbance. The opinion
of Dr. Maher as previously related is directly
refuted by the opinion of Dr. Merin as well as
being in conflict with the evidence. This
mtigating circunmstance does not exist.
2. At the time of the offense, the capacity
of the defendant to appreciate the crimnality
of his conduct or to conformhis conduct to
the requirenents of the law was substantially
I mpaired.

The defendant argues that Dr. Maher’s

opi ni on supporting this mtigating
circunstance is confirmed by the defendant's
medi cal records including an MWPI, interviews
with the defendant, defendant's grandnother,
and other discovery information, including
depositions. Dr. Maher conceded that during
defendant's pri or MWPI t he def endant

exhi bi ted features associ ated with an
antisocial personality disorder and that the
defendant functioned within the average range
of intelligence. The psychol ogi cal tests,
including the MWI, actually corroborates Dr.
Merin's opinion that the defendant's capacity
to appreciate the crimnality of his conduct
or to conform his conduct to the requirenents
of law wag not substantially inpaired. The
defendant's statenents to Dr. Maher consisted
of defendant |ying regarding the murder on his
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first interview to a one sentence scenario, “I
snmoked a lot of cocaine; a conflict devel oped
and | shot Henry dark", in his second
i nterview, The deposi tions clearly
denonstrate that the defendant was offered
money for a contract murder of the victim and
conpl eted the nurder. The def endant
demonstrates excellent recall of the facts of
the murder and his enotions, again negating
any contention t hat his capacity was
di m ni shed by substance abuse or nental
i1l ness either at the time of the nurder gr at
t he time of hi s recor ded st at enent.
Therefore, this Court finds that neither the
totality of the evidence, nor any expert or
non-expert testinony denonstrates that the
def endant' s capacity to appreciate the
crimnality of his conduct or to conform his

conduct to the requirenents of | aw was
substantially | mpai red. This mtigating
circumstance does not exist.

3. Wi le the defendant's chronological age

at the time of the offense was twenty years of
age, his enotional age was in his early teens.
Dr. Maher testified that the defendant
tested at an I.Q of 80 as a young teenager,
but conceded during cross exam nation that the
defendant was not retarded, and, in fact, was
of normal intelligence. Dr. Merin confirnmed
the defendant is of average intelligence. The
defendant, <confirmng his intellect, obtained

his GED while awaiting trial. Accordi ngly,
the defendant's enotional age is consistent
with his actual, chronological age. The

defendant's age at the tine of the crine is
not a mtigating factor

(Vol. Il, R 309-311).
The court then delineated the eight mtigating factors argued in
the defense submtted sentencing nmenorandum (Vol. 11, R 296-297) --

Lisa Cantrell testinony, Betty Hrsch testinony, a

ppel lant's

acquisition of a GED, his cooperation with law enforcement, his

history of drug abuse and at the time of the offense, appellant's
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mental health problems, the person who hired himwas not charged,
and good conduct during trial and the court explained why it was
finding and giving some weight to such factors. (Vol. Il, R 312-
314) .»> See al so Barwick v. State, 660 So. 24 685 (Fla. 1995)

(sentencing order adequately reflected consideration of mtigating

factors urged).

21f the defense did not argue additional non-statutory mitigation
bel ow but seeks to initiate its consideration now he may not do so.
See Lucag v. State, 568 So. 2d 18, 24 (Fla. 1990); Hodges v, Stzka.,
595 So. 2d 929, 934 (Fla. 1992) (we will not fault the trial court
for not guessing which mtigators Hodges would argue on appeal)
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ISSUE VII

WHETHER THE TRIAL COURT'S FAILURE TO | NSTRUCT
ON THE SENTENCING OPTION OF LIFE | MPRI SONVENT
W THOUT PAROLE VI CLATED DUE PROCESS,
FUNDAMENTAL FAI RNESS AND THE ElI GHTH AMENDMENT.

At the jury instruction conference, the defense apparently
requested instruction nunber 6:

"MR. WLLI AMS; On six, Judge, |'m very
interested in the first paragraph  nmost
I mportantly.

THE COURT: How is that rel evant when

we're | ooking at a mninum mandatory of 25
years?

MR WLLI AVE: Because, Judge, the way
things are set up now, 25 years is a

meani ngl ess nunber. Life is life.
MR WLLIAVMS: | nean, the thought of 25
years |leads one, and a jury could believe that
. that would nean that in fact he could in fact

be free in 25 years when as the | aw says he
cannot be freed.

THE COURT: Do you have any argunent as
to paragraph two as not being directly --
al nost a paraphrasing of the standard jury
i nstructions?

MR WLLI AVB: ['m just concerned wth
paragraph one, Judge.

THE COURT: State?

MR HALKITIS: Well, first, Judge, they
have not abolished parole as it pertains to
first degree nurder as of January ‘95, Second
of all | gave a case to Judge MIIs because on
one occasion this case was given to him and
thereafter the Florida Suprene court case cane
out and said he can be eligible for parole in
25 years.




| am hopef ul | have a copy of it
somewhere in ny office. But from that point
on Judge MIls refused to give that
instruction based on that case. | don't have
it; maybe Judge MIls has it.
THE COURT: I’11 take penalty instruction
nunber six under advisenent and we'll rule it
on before we begin on Mnday."
(Vol. x, R 833-834)
Subsequently, the court called appellant's attention to
Stewart v. State, 549 so. 2d 171 (Fla. 1989), and defense counsel
agreed that it stood for the proposition that while the parole
conmi ssion nmay be abolished it is not abolished for five felonies,
m ni num mandatory twenty-five years. The court deni ed defense
requested instruction on nunber six (Vol. XI, R 840-841) .1
The court instructed the jury that if by six or nore votes the

jury determ ned that Sanders shoul d not be sentenced to death,

Ppefense requested penalty instruction 6 recited (R 275):

‘The Florida Legislature has abolished
parole and, at present, there is no early
rel ease procedure for a person sentenced to
life in prison. Fla. Stat. 921.001, (10).

The sentence that you recommend to the
court nust be based upon the facts as you find
them from the evidence and the |aw. You
should first determ ne whether the aggravating
circunstance previously read to you has been
est abl i shed beyond a reasonable doubt. If you
find that the aggravating circunstance does
exist, it will then be your duty to determne
whet her, beyond every reasonable doubt, it

outwei ghs any mtigating circunstance that you
find to exist."
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their advisory recomrendation should be ‘a sentence of life
I nprisonment upon Kristopher Sanders wi thout possibility of parole
for twenty-five years" (Vol. XI, R 968, Vol. Il, R 279).

Initially, appellant may not prevail because he acquiesced to

the court's ruling. In Lucas v. State, 376 So. 2d 1149 (Fla.

1979), the defendant brought the state's nonconpliance with Rule
3.220 to the attention of the court but deferred tO the trial
court's statenent of the applicable law and this Court ruled:
“This  Court wi |l not indulge in the
presunption that the trial judge would have
made an erroneous ruling had an objection been
made and authorities cited contrary to his
understanding of the law"
(text at 1152).
Having accepted the trial court's suggestion that Stewart,
supra, had repudiated his claim and having failed to insist that
there were any bases to support his argunent, his argument nust
fail here as unpreserved.
Secondly, appellant's claim nust fail because this Court has

determned that the 1994 anendnent to F.S. 775.082(1) becane

effective on May 25, 1994 and "Therefore, it applies to offenses

conmtted on or after that date". In Re Standard Jury Instructions
in Crimnal Cases, 678 So. 24 1224, fn. 1 (Fla. 1996). Since

Sanders committed his offense in April of 1994 (R 16), the
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amendnment is not applicable.

Ywhile appellant relies on a nunber of Cklahoma deci sions
supporting a contrary view, they are not binding on this Court's
interpretation of a Florida statute. Appel | ee agrees with the
di ssenting view of Judge Lumpkin that the appropriate crininal
penalty is the penalty in effect at the tinme the defendant
commtted the crinme. .a azar V. tats ]52 p.2d 729, at 740-742
(la. C. 1993); Hain v. State, 852 Pp.2d 744, at 754-755 ((kla.
Cr. 1993); Hunphrey v. State, 864 P.2d 343, 344 (Okla. Cr. 1993),
Fontenot v. State, 881 p.2d 69, at 86 (Okla. C. 1994); Parker v.
State, 887 P.2d 290, at 299 (Okla. Or. 1994); Cheatham v. State,
900 P.2d 414, 429-430 (Ckla. Cr. 1995); MCarty v. State, 904 P.2d
110, 129 (Gkla. Cr. 1995); Bowie v. State, 906 P.2d 759, 765 (Okla.
Cr. 1995).
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| SSUE VI 11

WHETHER THE JURY | NSTRUCTION ON THE CCP
AGGRAVATOR VICOLATED DUE PROCESS BY RELIEVI NG
THE STATE orF ITS BURDEN OF PROOF AND USURPI NG
THE JURY'S FACT-FI NDI NG FUNCTI ON

The trial court instructed the jury wthout objection that it
was their duty to determne "whether an aggravating circunstance
exists to justify the inposition of the death penalty" and whether
sufficient mtigating circunstances exist to outweigh the
aggravating circumstance. The court instructed:

"The aggravating circunstance that you
may consider is limted to the follow ng
circumstance that is established by the
evi dence:

1. The crime for which the defendant is
to be sentenced was conmtted in a cold,
calculated and preneditated manner without any
pretense of noral or legal justification.

“Cold” means the nurder was the product
of calm and cold reflection.

"Cal cul ated” neans having a careful plan
or prearranged design to conmt nmurder

As | have defined for you a killing is
‘preneditated” if it occurs  after t he
def endant consciously decides to Kkill. The

deci sion nust be present in the mnd at the
time of the killing, The law does not fix the
exact period of tinme that nust pass between
the formation of the preneditated intent to
kill and the killing. The period of tine nust
be long enough to allow reflection by the
def endant . The prenmeditated intent to Kil
must be formed before the killing

However, in order for this aggravating
circunstance to apply, a heightened |evel of
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prenmeditati on denonstrated by a substanti al
period of reflection is required.

If you find the aggravating circunstance
does not justify the death penalty, your

advisory sentence should be one of life
i mprisonnment w thout possibility of parole for
25 years.

Should you find that a sufficient
aggravating circunmstance does exist, it wll
then be your duty to determne whether
mtigating circumstances exist that outweigh
the aggravating circunstance. . . .~

(Vol. Il, R 277-278;
Vol. X, R 965-966).

At the jury instruction conference the prosecutor suggested that
the instruction on aggravation should read in the singular rather
than plural form (Vol. X R 828-829). Defense counsel agreed wth
the court that the instruction should read if an aggravating
circunstance is established (to change the form from suggesting
that additional aggravators were present) (R 830). After the
instructions were re-typed the defense indicated there was no
problemwth them (Vol. XI, R 839) and reiterated no defense
objection immediately prior to the penalty phase closing argunents
(Vol . XI, R 922). The trial court granted the defense request that
the jury be given individual copies of the instructions (R 922-
923) . At the conclusion of reading the instructions to the jury,
defense counsel agreed with the court's correcting a typographical

error and sending it to the jury (Vol. X, R 968-969). The defense
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offered no conplaint in its nmotion for new trial (Vol. Il, R 283-
285).

Appellant is not entitled to any relief because (a)he is
procedurally barred on appeal from conplaining about a jury
instruction form to which he did not object at trial. See
Steinhorst v. State, 412 So. 2d 332 (Fla. 1992); Og¢chicone v.
State, 570 so. 24 902 (Fla. 1990); and (b) the error is not
fundamental; in context, the jury would understand, especially
after reading the last sentence of the instruction quoted, supra,
that they were being told that if they found this singular offered
aggravator did exist there nust then be a weighing process with the
mtigators.

Appellant's claim is wthout nerit.
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CONCLUSION
. Based on the foregoing argunents and authorities, the judgment

and sentence should be affirned.
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