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SYMBOLS AND DESI GNATIONS OF THE PARTI ES
Appel l ee, the Florida Public Service Commssion, is referred
to in this brief as "the Commission" or "the Appellee." Appellant,
Tel eco Tel ecommuni cations Conpany, is referred to as "Teleco" or
"Appellant." Regency Towers Omer's Association is referred to as

"RTOA."

Conmm ssion Order No. PSC-93-0009-FOF-TP, Proposed Agency

Action Order finding that Teleco Communications Company is

perating as a local Exchange Conpanv is referred to as the "PAA
Order." Comm ssion Order No. PSC-94-1304-FOF-TP, FEinal Order

Disposing of Show Cause Proceeding is referred to as the "Show

Cause Order." Commi ssion Order No. PSC-96-0007-FCF-TP, O der

Denving Motion for Reconsideration, is referred to as the

"Reconsi deration Order."
Citations to the record are referred to as "R, _— "

Citations to Teleco’s brief are referred to as "Br.




STATEMENT OF THE CASE AND FACTS
The Commi ssion agrees wth and adopts all of Teleco's
Statement of the Facts wth the followng exception: The
Commi ssion found that Tel eco owned and operated the inside wire and
that RTOA would gain title to that inside wire at some future date

upon payment in full. That RTOA billed for the inside wire was of

no consequence to the Comm ssion's finding.




SUMMARY OF THE ARGUMENT

The Circuit Court referred to the Florida Public Service
Conmi ssion ("Conmission") any matter in the proceedings between
Tel eco Conmuni cati ons Conpany ("Teleco") and Regency Towers Owners
Associ ation ("RTOA") that would be within the subject matter
jurisdiction of the Conm ssion. The Circuit court retained
jurisdiction over the remaining issues,

The Commi ssion determ ned based on the facts stipulated by the
parties that Teleco was a tel econmmunication conpany under sections
364.02 and 364.33, Florida Statutes, and its activities constituted
the unlawful provi sion of telecomunications service. The
Commi ssion found that Tel eco owned the wire and charged for its use
W t hout obtaining permission and a certificate of convenience and
necessity from the Conmi ssion. Tel eco did not qualify for the
t ransi ent exception whi ch al | ows certain provi ders  of
t el econmuni cati ons services to operate without a certificate.
Based upon this determination, the Conmi ssion has jurisdiction over
Teleco to determne what action to take in view of the unlaw ul
activities of Teleco. The result of the Commssion's resolution
was fair and reasonable and within its jurisdiction. Al of the
other issues raised by Teleco should be considered by the Circuit

Court or dismssed as irrelevant to the case at hand.




ARGUMENT
Counsel for Appellee addresses Appellant's arguments out of
order to present the issue in straightforward manner. To address
the issues in the order presented by the Appellant would require

Appellee to repeat argunents unnecessarily.

Appel | ee addresses Appellant's issue Il and Ill, in its issue
. Appellant's Issue | is addressed in Appellee' s Issue II.
Appel lee's Issues |1l and IV address Appellant's Issues IV and V

respectively.

I Tel eco Conmuni cations Conpany (Teleco) is a tel ephone conpany
pursuant to sections 364.02 and 364.33, Florida Statutes, and
therefore, is subject to the jurisdiction of the Florida
Public Service Conmm ssion.

The issue before the Florida Public Service Conmm ssion was

whet her Tel eco Communi cations Conpany could own or control the 360

pairs of station wre or riser cables wthout becomng a

t el econmuni cati ons conpany under Chapter 364, Florida Statutes, and

Conmi ssion rules. (R. 9) In this case, inside wre nmeans the

actual wires that are used to connect the telephone instrunents in

the condom nium units used by residents or guests to the Private

Branch Exchange (PBX) telephone switch. The PBX is the equipnment

that switches the calls to connect with other telephone instruments

within Regency Towers or switches the calls for term nation on
ot her tel ephone conpanies' networks. (R 85-86) In its Proposed

Agency Action Order (paa Oder), the Conm ssion reviewed the

statutes and its rules governing telecomrunications conpanies. The

Commi ssion found that Teleco's activities constituted operation as

a telecomunications conpany. (R 11)
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A. Teleco is a telecomunications comnpany.

The Show Cause order recited the stipulated facts the
Commi ssion relied upon to determne that Teleco was operating as a
t el ephone company as anticipated by Chapter 364, Florida Statutes.
(R 83-85)

The statutes and rules governing the provision of
t el ecomuni cations services to the public for hire are set forth in
Chapter 364, Florida Statutes, and Rule 25-4.004, Fl orida
Admi ni strative Code, respectively. Section 364.01, Florida
Statutes, grants the Conmi ssion exclusive jurisdiction over the
provi sion of teleconmunication service.

Section 364.02(7), Fl ori da St at ut es (1991), defi nes
"tel ecomuni cations company" to include:

every corporation, partnership, and person . . . offering two-

way telecomunications service to the public for hire within

this state by the use of a teleconmunications facility.
Section 364.028(8), Florida Statutes (1991), defines the term
"tel ecommunications facility" to include:

real estate,easenents, apparatus, property, and routes used

and operated to provide two-way telecommunications service to

the public for hire within this state.
Rule 24-4.004, Florida Admnistrative Code, inplenenting section
364.33, Florida Statutes (1991), provides in pertinent part:

A person nmay not begin the construction or operation of any

t el ecomruni cati ons facility, . . . for the purpose of
providing tel econmuni cations services to the public, or
acquire ownership or control thereof, in whatever nanner ,

, W thout prior approval.
Tel eco stipulated to the follow ng facts in the proceeding

before the Conm ssion:



15. The $11,566 purchase price for the wire was paid to
Southern Bell by Teleco Communications Conpany (Teleco),

16. Paul tronics assigned its rights to the wire to Teleco in
1986. , .,

18. Affidavits from former nenbers of the Board of Directors
also reflect that payments of $1,072 per nonth, naintenance
i ncluded, would be made for 84 nonths _with ownership reverting

to RTOA at the end of the 84 nonths. . . . (Enphasi s
supplied.)

24,  Tel eco had not applied for, nor has it been issued a
certificate of public convenience and necessity from the FPSC.

(R 84-85)
The Commi ssion found that "it seens clear that the wire is

currently owned by Teleco"™ (R 88) and that "RTOA did not acquire

title from Southern Bell." (R 89) Tel eco owned the wire and
charged for its use. (R. 10, 91) Based upon these stipulated
facts, the Conmi ssi on concl uded t hat Tel eco was a

t el ecommuni cati ons conpany within the meaning of Chapter 364,
Florida Statutes. The Commission stated: "We find that Teleco's
|l easing the wire to RTOA for paynent constitutes operating a
tel ecommuni cations facility. Teleco does not have a certificate of
public convenience and necessity."” (R 11, 91)

Startlingly absent from Appellant's argunents is any chall enge
to the Conmmission's finding that Teleco is a telecomunications
provi der. The Commission noted in its Reconsideration Oder that
Teleco does not in any way suggest any flaw in the Conm ssion's
interpretation and analysis set forth in the Show Cause Order
regarding the statutory and rule provisions that lead to the
conclusion that Teleco's activities constitute the unlawf ul

provision of telecomunications service. (R 182)




Section 364.33, Florida Statutes, and Conm ssion Rule 25-
4,004, Florida Administrative Code, provide that a Conpany nust
obtain a certificate if it acquires ownership or control of a
tel ecommuni cations facility. Teleco stipulated to the fact that it
owned the enbedded inside wire. (R 84) It further enphasizes
that point in its brief. (Br. at 1, 20) If Teleco owns the wre,
this fact is enough for the Commission to determine that Teleco
neets the statutory definition of a telephone conpany and,
therefore, would have to apply to the Conm ssion for certification.

Moreover, the statute and Commission rule provide only for
"ownership or control," not "ownership and control."  Section
364.33, F.S., and Rule 25-4.004, F.AC Owming the inside wire,
which is a telecommunications facility within the meaning of the
statute, is sufficient to render Teleco a teleconmunications
provider pursuant to the statutes and Conmission rules. Tel eco
viol ated section 364.33, Florida Statutes, and Rule 25-4.004,
Florida Adm nistrative Code, because it was an independent third
party provider of teleconmunications service that has interposed
itself between the transient provider, RTOA and the transient end
user. (R 90)

The Conmi ssion based its findings on the facts stipulated by
the parties. The Commi ssion's interpretation of Chapter 364,
Florida Statutes, is reasonable. The Court should not substitute
its judgement for that of the Commission. Def erence should be
given to the Conmissions interpretation of the statutes in light of

the facts stipulated. The Circuit Court has jurisdiction and




authority to determne the issues involved in asuit and defer to

the Public Service Conmission as necessary. Gty of Tallahassee v.

Talguin Electric Cooperative, 549 So. 2d 725 (Fla. 1st DCA 1989).

The Legislature has provided the Comm ssion with broad authority to

regul ate tel ephone conpanies. Florida Interexchange Carrier's

Association v. Beard, 624 So. 2d 248, 251 (Fla. 1993). The

Commission has the authority to interpret the statutes that
empowers it, including jurisdictional statutes, and to make rules

and issue orders accordingly. PW Ventures, Inc. v. N chols, 533

so. 2d 281, 283 (rla. 1988); Fletcher Properties, Inc. v. Florida

Pub. Serv. Conmm n, 356 So, 2d 289, 292 (Fla. 1978). It follows

that the PSC nust be allowed to act when it has at |east a

colorable claim that the matter under consideration falls wthin

its exclusive jurisdiction. Florida Pub. Serv. Commin v. Brvson,

569 So. 2d 1253, 1255 (Fla. 1990).

B. The arrangenent between Teleco and RTOA was not a financing
arrangement .

The Commission did not make a finding as to whether there was
an agreenent between RTOA and Teleco. This finding should be left
for the Crcuit Court to decide when it resunes jurisdiction over
the contract matter.

The Conmm ssion considered, but was unpersuaded by Teleco’s
argunent that the agreenment between Teleco and RTOA was a
"financial" arrangenent. Teleco argues that the agreement was
simlar to that of a contract for deed, where it was holding title

until all paynents had been nade. The Conmi ssion found RTOA woul d



not logically or rationally enter into such a usurious |oan
arrangenent. (R. 89)

The Commi ssion stated:

To characterize this situation as a "financing arrangement”

inmplies that Teleco, as the source of financing, |oaned RTOA

the $11,566 to purchase the inside wire. There is nothing in
this record that suggests that this is what happened. Even if
one assumes that Teleco "loaned" the purchase noney, based on

a nonthly payment of $1,072 for 84 nonths, the interest rate

on such aloan would be approximately 111%

(R. 89) The Commission, pursuant to its authority to regulate
t el ephone conpanies, sinply found that Teleco owned the wre and
was charging RTOA for its use. (R 10, 9%1)

The Appellant nmakes much of the argunent concerning the type
of contract that existed between RTOA and Teleco. Teleco clains
that the contract created by RTOA and Tel eco is an install nent
sales contract giving RTOA equitable title to the enbedded inside
wire. (Br. 11) This argument should be saved for the Circuit
Court, since the matter was not ruled on by the Comm ssion.
Moreover, the stipulated facts are contrary to the position argued
by Tel eco. The Appellant is correct that current property |aw
interpretations of contracts for deed render such contracts as
mortgages. Title is transferred to the nortgagor and the nortgagee
is given the right to foreclose on the nortgage upon default,

eventual ly gaining title. The nortgagor still retains a right of

redenption. \Wite v. Brousseau, 566 So. 2d 832, 385 (Fla. 5th DCA

1990) . The stipulated facts and Teleco's adm ssions show that

Teleco retained title to the enbedded inside wre. RTOA never had




the title to pledge as security to Teleco which makes the facts of
this case inapposite to the contract for deed argunent.

The appellant argues that actions by Southern Bell should be
evidence of the lawfulness of the transactions between Teleco and
RTOA. No evidence was placed in the record as to what was
represented to Southern Bell at the tinme of the negotiations and
the Conmission, rightfully, declined to speculate.

The Commission concluded that "Teleco could not, as a nmatter
of law, acquire the enmbedded inside wire at Regency Towers w thout
the Conmission's pernission" as requiredby section 364.33, Florida
Statutes, and Rule 25-4.004, Florida Administrative Code. (R 183)

"Teleco’s purchase of the enbedded inside wire at Regency Towers

from Southern Bell should not have occurred," (R. 184) That the
transaction did occur does not change its illegality. Finally,
this argument has no relevance to the case before this Court. The

Commi ssion's decision was based upon conpetent and substantial
evidence and should not be overturned by the Court. If the
Comm ssion acted within its authority and there is conpetent

substantial evidence to support the action, the Court nust approve

it. City Gas Conpany of Florida v. Florida Public Service

Conmi ssion, 501 So. 2d 580, 588 (Fla. 1987).




11. The Commission retains jurisdiction over resellers of
t el econmuni cations services including those providers that
qualify for a "transient exception.”

A RTOA  does not have to be certificated as a

t el econmuni cations provider pursuant to the Conm ssion's
"transient exception" policy.

The Conmission agrees that RTOA qualifies for the "transient
exception. " This is not the issue. The question before the
Commi ssion is whether Teleco is a telecommunications conpany, not
RTOA.

The "transient exception" policy is established by Comm ssion
order that does not require certification of certain providers of
t el econmuni cati ons service. The factors originally enunerated in

PSC Order No. 11206, In re: Resale of Wde Area Tel ephone Service

and Message Toll Service, issued Septenmber 29, 1982, in considering

whet her "transient” resellers are properly considered as telephone

conpanies pursuant to Chapter 364, Florida Statutes, are as
follows:
1) "Transient" resellers offer and provide service only to
i n-house custoners, not the general public at |[arge;
2) O fering of resale service is ancillary to the primry
busi ness of these entities, o _
3) The sheer nunber of these entities exceeds our capacity
to regulate in any neaningful fashion;
4) Evi dence of record indicates that, at least for the

hospitality industry, provision of resold telephone service is
not a profit making venture;

5) These entities are already subject to regulation on an
i ndustrywi de basis, nmaking the opportunity or incentive for
price gouging or fraud even nore mnimal than under natural
mar ket place checks and bal ances.

82 F.P.S8.C., 9:190, 201 (1982).
These factors illustrate that the Commission is concerned that

the public interest is protected. So long as the protections are
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in place, the Conmm ssion does not have to exercise its authority to
regul ate these entities. RTOA, without evidence to the contrary,
seems to neet this criteria, and therefore, wuld qualify under the
transient exception policy adopted by the Conm ssion.

B. The Commission did not abruptly change its policy as it
relates to the "transient exception.”

Tel eco argues that the Conmmi ssion abruptly changed its policy
as it relates to the "transient exception” and failed to apply it
is this case. Teleco is incorrect on both points. The Conm ssion
has jurisdiction over gll telecomunications conpanies. (Section
364.01, Florida Statutes) The Conm ssion has declined to exercise
that jurisdiction where it has found that it is not in the public
interest to do so. The Commi ssion has set criteria which it uses
to determ ne whether the transient exception should apply. 82
F.P.S.C. 9:190, 210. Moreover, the Conmmi ssion does not state a
policy whereby it allows agents to provide teleconmunications
services for persons that qualify for the "transient exception."
The criteria by their nature would prohibit such a relationship
w thout certification of the agent by the Conm ssion.

In its Order 11206, the Conm ssion concludes that resellers,
generally, are telephone conpanies. 82 F.P.S.C. 9:190, 195. The
fact that resellers hold thenselves out for hire to the public as
providing "telephone services" is sufficient to support the
Commission's jurisdiction over these entities. 82 F.P.SC at 196.
In that order, the Comm ssion declared that it will regul ate
resellers pursuant to its authority vested under Chapter 364,
Fl orida Statutes. (xd.)
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Begi nning on page 9 of its Brief, Appellant attenpts to nake
a distinction between exenption and exception. That argunent is
irrelevant. From the initial Order No. 11206* to date, the
Conmi ssion has always maintained that it has the authority to
regul ate resellers of telecommunications services that provide such
services to transient end users.’ The criteria stated above
assures the Commission that the public interest is protected. The
fact that a provider of these types of telecomunications services
meets the criteria established by the Comm ssion exenpting it from
certification does not divest the Commission of its jurisdiction
over that provider. The Commi ssion has the authority to revisit
the criteria at anytine it determnes that the public interest is
not being protected. 84 F.P.S.C 6:36, 37-38 (1984) .,

C. Teleco does not qualify for the "transient exception”
either directly or as an agent for RTOA.

The Conmission found that Teleco does not qualify for the
transi ent exception. (R 89, 90) Teleco is an independent third
party provider of telecommunications service that has interposed
itself between the transient provider, RTOA, and the transient end
users. (R. 90) Teleco argues that it does qualify for the

transient exception because RTOA qualifies for it. Lacking in its

! In its order, the Conm ssion stated that "[a] review of the
record supports not defining "transient" resellers as telephone
conpani es for the foll ow ng reasong" and cited the five el enent
criteria quoted earlier.

z In Order No. 13367, In re: Petition for Rulemaking of
Donal d Pevsner Relating to Resale of Telephone Services by Hotels
and Mtels, the Conmm ssion stated "[w]e hereby decline to exercise
our jurisdiction in this area at the present time." 84 F.P.S.C
6:36 (1984).
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argument is both an agency or other relationship between RTOA and
Teleco, as well as a stated policy of the Conm ssion that an agency
relationship would qualify the entity for the exception.

The Conmission stated that no evidence exists in the record

that an agency relationship existed between RTOA and Tel eco. (R
90) Moreover, the stipulated facts of this case do not support an
"agency" scenario. Agents in the course of an agency relationship
do not typically sell or lease facilities to their principles for
provi sion of service. Furthernore, the Conm ssion has not stated
a policy that allows for agency relationships to qualify the agent
for the transient exception.

A policy allowing an agent to provide teleconmunications
service wthout certification, or at |east oversight by the
Conmi ssion, would be contrary to the public interest. For exanple:
resal e of telephone service is not "ancillary to the primary
busi ness" of Teleco, and the resale of telephone service on the
terms established in this case would certainly be a "profit naking
venture" for Teleco. Finally, Teleco is not "otherwi se subject to
regul ation on an industrywide basis,”™ such as through the
Departnment of Business and Professional Regulation. There is no
regul atory control which would make the opportunity or incentive
for price gouging or fraud even nore mnimal than under natural
mar ket pl ace checks and bal ances.

[1l1. The enactment of Chapter 95-403, Laws of Florida, does not
make this case noot.

Chapter 95-403, Laws of Florida, ("Teleconmunications Act of
1995") provides for the systematic deregulation of |ocal exchange

13




t el econmuni cati ons service. Ef fective January 1, 1996,
certificated alternative | ocal exchange t el ecommuni cati ons
providers may conpete against incunbent |ocal exchange providers
who have elected price cap regulation,’

Nowhere in Chapter 95-403, Laws of Florida, was there a
provision for retroactive application. Moreover, Section 28(2) of
the new law provides that "proceedings, including judicial review
pending on July 1, 1995, shall be governed by the law as it existed
prior to the date on which this section becones law." The
Conmi ssion has taken evidence, closed the record, and issued its
order meking its findings years prior to the enactment of the 1995
changes to Chapter 364, Florida Statutes. To dismss this case
woul d be in violation of the |aw

To support its position that this case is noot, the Appellant
cites to a recent order where the Conm ssion closed a docket on an
investigation of certain violations of Chapter 364, stating that
the Tel ecommunications Act of 1995 obviated the need for further

I nvestigation. In re: Investisation of Central Telephone Conpany

of Florida's provision of Centrex Service to Roval Oaks Apartnent

in Violation of Section 364.339(1)_(b),F.S. ., Oder No. 17111, Rule

25-24.560,_F. A C ., and General Custoners Services Tariff 23.8.3.,

Order No. PSC-95-1114-FOF-TP, issued Septenber 6, 1995. 95
F.P.S.C. 9:79 (1995).

The Royal Oaks Apartnent case is factually distinguishable

from the Tel eco case. The violation in Royal Oaks Apartnent was

the provision of telecomunications services without a certificate

14




through the resale of service acquired from the local exchange
company, Centel, and resale of the service to residents of the
apartnments. There is no third party providing facilities to Royal
OCaks as in the case with RTOA and Tel eco. It is significant to
note also that the entities in Royal Oaks term nated providing
service after issuance of the show cause order. The issue of the
ownership and operation of third party facilities is not present in

Royal Oaks Apartnents.

The Conm ssion treated simlar violations by Teleco and Royal
Oaks Apartments simlarly in that the violators were not fined for
providing service without acertificate under the circunstances of
their respective cases. The questions of the ownership and use of

third party facilities was not present in Royal Oaks Apartnents and

the Comm ssion resolved this issued as stated in the order. Royal
Oaks Apartnents was prohibited from providing centrex service that
it could not legally provide and Teleco was required to turn over
the inside wire it could not have owned at the tine of acquisition
to entities who should have received the inside wire from Southern
Bel I

A case is nmoot when the issues presented are no longer "live"
or the parties lack legal cognizable interests in the outcone.

Powel | v. McCormack, 395 U.S. 486, 496; 89 S$.Ct. 1944, 1951; 23

L.EA. 2d 491, (1969); quoted in Gaham v, Butterworth, 5 F.3d 496

(11th Gr. 1993). The Comm ssion has a legal interest in the
outcone of this case as it has the responsibility of enforcing the

statutes and its rul es. RTOA and the Circuit Court have an

15



interest in the outcome of this case as it effects the outconme of
the proceeding before the Crcuit Court. The record has |ong been
closed and, but for this appeal, the issues would have been [|ong
settled.

V. The Comm ssion acted within its authority when it ordered the
distribution of the inside wire to RTOA and Southern Bell.

Contrary to the arguments made by Teleco, the Commission's
order to transfer ownership of inside wire to RTOA and Southern
Rell was not based upon equitable principles. Rather, the transfer
was ordered pursuant to the Commssion's authority to reach a fair
and reasonable result when it finds that the "rates, charges, or
rental s demanded or collected by any tel econmunications conpany for
services, or the practices of any teleconmunications conpany
affecting such rates, charges, rentals, or services are unjust,
unreasonable, or otherwise in violation of the law." (R.183)
Section 364.14, Florida Statutes, provides that the Comm ssion
shal| determne the just and reasonable rates, charges, rentals, or
practices to be thereafter observed and fix the sane by order. In
its orders, the Commission also noted its statutory authority to
i mpose nonetary penalties of up to $25,000 per day for violations
of statutes, rules, or orders. (R 183) Section 364.285, Fla.
Stat.

Rather than require refunds, penalties, and interest, the
Conmi ssion determned that a fair and reasonable result would be to
require Teleco to turn over the inside wire to the entities which
shoul d have received the inside wire from Southern Bell absent
Tel eco's wunlawful acquisition.
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The result is fair in that Southern Bell would have
transferred the existing enbedded inside wire to the rel evant
prem ses owners and retained wire for the custoners it serves. (R.
183-184) RTOA woul d have received the wire from Southern Bell upon
Bell's recovery of its investment at the end of its anortization
schedul e. (Id.) Teleco was not totally unconpensated because it
recouped the purchase price it paid Southern Bell. As for the wre

transferred to RTOA, it is the appropriate inheritor of the wre.
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CONCLUSI ON
For the foregoing reasons, the Conmm ssion's final orders
should be affirmed. Teleco has not net is burden of overcom ng the
presunption of correctness that attaches to Conm ssion orders.

Cty of Tallahassee v. Mann, 411 So. 2d 162, (Fla. 1981).

Respectfully submtted,

ROBERT D, VANDIVER
CGeneral Counsel
Florida Bar No. 344052

DI ANA W, CALDWELL
Associ ate General Counsel

Florida Bar No. 865842

Dated: My 6, 1996
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502 Harnmon Avenue

P. 0. Box 2176

Panama Cty, FL 32402-2176

Suzanne Brownl ess

3111-B Paul Russell Road
Suite 202

Tal | ahassee, FL 32301

Charles Faircloth

Tel eco Communi cations Ltd.
24 Harrison Avenue

Panama City, FL 32401

N. H. Horton, Jr,, Esquire
Messer, Vickerg, Caparello,
Madsen, Goldman & Metz, P.A
215 5. Monroe Street

Suite 701

Tal | ahassee, FL 32302-1876
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