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lS81TE 1 

The 1st District Court oPAppeir1 misapplied 
precedent by imputing an irrelevant govcrninerital 
interest as justification for the ohallengcrl statute 
and by failing to fully recognize lhri burdens upon 
the petiticsners' rights of political association. 

,L l h e  1st District c'ourt ot ,Ippe;il majority opinion 
improperly rests upon ti governinrntal interest 
used to justify ballot-accrw requircmunts, and 
supported oiily by prccectenl concerning ballot - 
access requirrmcmts, while the case at hand does 
not coiicerIi a ballot-acccss req uiremeot. 

I3. The district court of appeal I'ailed lo  take account 
of the burdens placed upon the political 
associativr rights of ttic 1 ,iberlarian Part) of 
Florida and the condition imposed on the 
exercise of ;isst)ciatiw righis: by those who 
affiliate thcrnsclveu as nominees o f  the 
Libertarian Party. 

C .  Prececf en ts regard ing disparate treia trnent of 
political parties concerning non- hallut-access 
clectioii laws supports the petitioners' 
challenge for equal treatmwt of filing fee 
distributions, 
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D, The two legitimate govtwiment intprests to justify a 
distribution of filing fec funds tire not legittiinntely 
attained hy the operation of' the challenged 
StH tute. 

ISSUE 2 

The 1st Ihtricl  c'ourt of lippeal misapplied state 
constitutional precedent regarding the rights of 
political association atnit participation. 

ISSUE 3 

'T'tie 1st District Court of Appeal erred in thiling 
to address the issue of disparate filing fee 
distribution being an imposilirrn of an 
uncrmtitutional condition. 
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Y'I'A'TEILlEN'L' OF 'I'HE CASE 

The Libertarian Party of Florid+, the Libertarian Party ol' k'lorida Executive 

Committee, and Richiird Va.js filed a complaint in the fall of 1993, challenging the 

Federal and slate constitutionality of the fee-distribution features of s. 99.103, F'la. 

Stat. (1993), insofar as the state executive committees of minor parties receive no 

percentage of the filing fees paid by their respective candidates for state and federal 

ot'tice, but the state executive committees of "ma,jor" parties are (itatutorily wtitled to 

a percentage of the filing fees paid by their rcsprwtive candidates for st& arid federirl 

ut'fice. [R 1-91 

Whvn the Libertarian Party did not obtain sulKcient valid petition signatures 

to plate Vajs 011 the general election ballot, a second amended complaint WiiS filed to 

substitute for Richard \;ajs as plaintit'f Robert W'ilson, a 1,ibertarian candidate far. 

District 4 in the State House of Representatives and for whom sufficient petition 

signatures were obtained for general election ballot placement. 1 RJ 1-49] 

The parties stipulated to the h o t s  listed in the Statement o f  thr, Facts below, 

and the circuit court heard argunicrits in chambers on Novenibcr 29, 1994, (JII the 

parties' respective motions for j udgnient on the merits. Thc circuit court 

rendered its opinion on J a n u ~ i p  11, 1995, granting the respondents' motion. IH 148- 

1621 The petitioners tiled Notice of Appeal on Feb. 10, 1995, oral irrgunients 

were held on October 25, 199s before the First District Court of -lppeal, and on 

.January 4, 1996, the district court of' appeal issutrd m opinion affirming tlw circuit 

court by a 2-1 margin. 
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The petitioners filed a Notice to lnvokv I)iscrcitionary ,Jurisdiction in ;I timely 

fashion, followed by submittal to the S u p r m e  Court of the pcltitioners' arid 

respondents' briefs on jurisdiction, 'I'his wurt accepted jurisdiction on May 3, 

1996. 

Y'l'hTEh'lP~NI' OF THE FACTS 

The Libertarian Party o f  Florida is a minor party under s. 99.021(19), Fln. 

Stat. (19%); at Iwst three-l'uurths of its state executive commitlw was elected at each 

annual convention in 1992, 1993, and 1993. [R 1491 

Robert Wilson was the Liber-larian Party uf Florida norriinw in 1994 for 

District 4 of the Florida House of Representatives; he paid a yualil'>4ng fee of 

$1,278.42 to the 1)ep~rlnienl of State and appeared on the November 8, 1991 general 

election ballot, [R 1491 

As part of the joint stipulation referred to carliw, the parties filed copics of 

documents that had been submitted tu the Secretary of State by candidate RobtBrt 

Wilson. Some of thuse documents are from N'ilson's campaign treasurer report. IH 

95-97] The suinniary shows that for  the period ending July 29, 1994, Wilson's 

campaign account had $1,550,00 in contributions and $1,278.42 in expendilurcs. [K 

US] OTtIre $l,SSO.00 in contributions, $1,200.00 was contributed by the 1,ibertiirian 

Party of Santa Rosa County. IH 961 .l'hr $1,278.43 represents Wilson's tiling fee. [I< 

971 
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I t  is thct position of the petitioners that once a party itnd its cirndidzitc arc 

similarly situittcd vis iI vis a ballot-qualified rindidate (of anothcr party) seeking I he 

same offkc., then any governriiental intcrest i n  preventing fxtiimalism is ohviatd.  

Once the governnwnt's "turnpelling interest" of preventing factionalism fdh in this 

case, the piirticulilr inherent attribute -- the dispar;ite t h d i n g  o f  parties based upon 

size of thp partips with which ballot-qualified candidates are associated -- rrf" the filing 

fee scheme set forth in s. 99,103, !!la. Stat. (1995) tails ccmtitutional scrutiny. 

a $  "filing lee" is one component of a "qualiQing fee." T h e  "yualif~ing feett 

consists of thc filing fee, the party iissclsisment, and the election waessment. Only thc 

"filing fee'' ctmpotirnt is at  issue in thic; case. Party assessments and eltiction 

iissessmcnts arc applied equally against all partisan party candidatas; however, filing 

fees are distributed differently based upon the party with which a candidate is  

affiliated. i'hl[c?jnr" pirtics with 5% or greater datewide voter registratiim are given 

approxirniltdy 53% of thu filing fees pitid by their qtrlte- and federal-olllre 

candidates. Minor parties (with less Itisin 5% statewide votw registration) rcccive 

zero per cent of the filing fees paid by their ballot-yudifid candidates for s h t c  and 

federal office. 

Laws which prevcnt fiictionalism are those which w e  legitirnatcly eriiployed ti) 

tlsrertaiii public support to justify ballot placement or to prcvcnt " party-jumping" so 

as to prevent voter confusion, Oncr a reyuisittb nunitier of petition signatures have 
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beeti obtirincd, and submitted by a certain deadlinc., and the candidate for whom 

ballot placement is sought has not "party-jumpt.d" w o n  before qualifying, thrn the 

govcrnrnental intercst in legitimately desiring to prevent factionalism has been 

satisfied. 

H m j  CI randidMdsflirtg fix b dstrihuted hus notfiinr. iv do t&h ascertaining 

public scrpport for tliuf cun&idute's bullot plucetiicnt. How the f l ing  j i ~ e  of u cnndidute 

(who hm earned baIIntpiacement) is distributed has nothinx to do t d h  prevmhtg  

jbctianulhm within u dffermt pnliticnl p w @ .  

Disparate treatment of candidate tiling fees -- udng said fees to furrrl ttw 

parties of sonic ballot-qualified candidates, but rltmying that stline funding 

mechanism to ballot-qualified caiiditlatw of othw partie\ - - is nothing Icss 1 han ;L 

punitive measure applied against minor pirrlics and their candidatc.c who hmw raIreat(v 

shown the nece.wurv "naollZ'cuni qjpiMic s ~ p p o r  f " to merit k i n g  placed on file brdlrrt 

irnd thus sdsfwd governnzentd stundwdr to oiwrcoinc cuncmns' uf f u c ~ a n a h m  umf u 

d p f i c @  ufpardes. Such s punitive measure, a Icgall~ institutionalizrd prcferenct' 

for the major parties, diminishes rights of political association and participation 

under the U. S. and Florida constitutions. 

To allow the gowrnmcnt to justify disparatc fcc-distributions nf filing fces 

based upon whcthw a ballot-qualitied candidate is ;I nominee of a niinot. party or a 

major pirrty, on grounds of "preventing factionalism," is no different, in principle, 

than invoking " prwmting factionalisin" to iniposc. difl'erent contribution limits on 

4 



minor parties and their cnndidatvs or mandating that ii vote for a minor party 

candidate shall equal onc-h;ill' of a vote fiir a nlajor-par*ty vatididate. Would such 

laws prevent fxtionalism? Sure, \I ould surh laws be constitutionally 

legitimate based upon :in intvwsl (if preveiiting fiictionalirim at  thc cost 0 1  penitlizing 

the exercise of' thr, right of political association by tkwhping a new parif! 

That is the principle at issur in this rase. Yut  whether thew exists a 

governmental interest in preventing factionalisnr, but whether that interest can be 

legitimately invoked awn when a minor pwty and its candidate h a w  enrned ballot 

placement and are siniilarly situated with mtijor-pai-t> nominees seeking the same 

nilicc. 

The petitioners assert that the government;il interest in prevenlirrg 

I'actionalisrn is an illegitimatc interest lo justify thr liling-f'ce distribution schcmc; 

furthermore, the governmental ititwests in  (1) providing support to parties and (2) 

offsetting election administration co\ts, though capable of bcing It>gitimately re1t.vant 

in a ctinstitutional sense, are not met i n  H constitutional niaiiner b j  the cldei iged 

statutory p r ovi i on. 

:tRGt iMEN'I' 

-- Issue 1 

'THE: 1st DlS'rKI(Y I:O1 'HI' OF .WZ'EAI, .221S,4I'PL,lH~ PRJK'Kl.~14Vl' 

AS JUS'TlF'ICATION I W H  '1'1-1 ti: CMAT,LENC~ El) S'l'A4'l'l "1'E AND 131' 
FAA I I ,IN(; ' 1 ' 0  lqITIALlr RECOC;NI%F; '1'H l? HUIXDF,hS T.:YON 'I'C31C 

BY IR;IPUTING .w IKHK I,F:VANI GOVEHNRI ~ , u  IXT ix'rmwt 

P ETJ IIUNEHY H c(; t i r s  ok: POI, 1'1 LCXL A SS~CIA'L'ICIN. 

5 



A, Zhe lsi lXvtrict Court of .-1ppeal mujority opinion impwper& r'ests trpn ( E  

gutwriammtd interest used to jtr.sti& buliot-uccess reqzhemm&, iind sqipcmed m l v  bar 
precedent concerning buUot-acc.m.v requirements, ovhih the LW~W d hand doex n*f 
concern ti bdot-access requirement 

The district court majority opinion relies heavily upon prccedential cases 

concerning statutes cuticwning rcy uiruments for access to the ballot. 1hirtlic.k v . ~  

Takushi, 503 I!.%. 428, 112 S.C'1. 2059 (1992), was abuut a prohibithi  of' write-in 

candidacies (restricting ballot access) i n  ;1 slate in which more than two parties 

generally gained ballot access. Slorcr v, T3rcrwn, 415 iJ.S. 724, 94 S,Ct. 1273 (1974) 

W P S  concerned with an array of ballot-acwss rcyuirernents: party-disuffiliation 

standards for independent candidates, the tinip frame during which petition 

signatures could br, collected, and eligibility standards rrgarding who could sign a 

petition, Mc1,auehlin v. North-rolina €3oard of Elections, 6S F.3d 1215 (4th Vir, 

1995) was concerned with the nccessity to petition (;rnd thus obtain ballot-siccess) in 

light of a party's voter support d(Jnlonstri1tcd at a prwious election. Illinciis Bd. of 

IClections v, Socialist \l.orkwh Party, 440 I'.S. 173, 99 S.Clt, 9x3 (2979) dcalt with t h ~  

issue of numerical pctition stmdat-ds for ballot-accw tbr non-st~tewid~-r,llice 

candidates. Anderson v, C'elchrexE, 164) I '+S+ 780, 103 S.C't, 1564 (1983) was irbout 

ballot-access sktndards requirrd of indcpcndent candidates. Likewise, thc recent CiISP 

of Lihrrtitrian Party ol' Florida Y. Smith, 660 Str.2d 807 (FIX 1st IN'.\ 199S)? ~cF'. 

denied 669 So.2d 25 1 (Fla. 1996) WIS coizcernccl with hallut-access petitioning 

standards for minor party ballot placement. t'ulani v. Smith, 640 Sn.2d 11 88 (Fla, 

1st DC'A 199J), rev. (1r11i~d 65 1 So.2d 1193 (b'lil. 1995) was a ballot-access. C ~ W  

6 



rogiirding thr deadlitkt to file ;rn oath to run as it write-in candidate. 

:lone of the statutes challcngcd in the cases cited abcive were statutes which 

'were applied because, contemporarietirisly or after, a niiiior piirty candidiitt. s&$?d 

ballot-access standards lo cilrri tn;tllot pliiccment. 'The statutes chtillengud in the C;ISPS 

cited above deidt with the degrcc of severity of  standards directly relating to gauging 

the sufficiency of public support to justify ballot plarernenl, or to prevent voter 

confusion and party finctionalism by restricting carirlidatesi from shifting pitrty 

allegiance for a convenient "sect tnd bite at the applt," for b;dlot placcmrint. 

How u cirndidate's filing foe is  distributed has notlring lo do with giluging 

public interest to justify placing said v; jdidi l te  on the ballot; likvwisr, how a apecifir 

candidate's filing fve is distribrrtetl hi is  PtCrtWzg to do with prwenting said candidate 

from jumping from one party to ;iiiottwr, or preventing Ilrctionalism within wid 

candidate's party, 

Furtherrnorc, the lower court's flceting reference to Fulani I,, Kirivaiwk, 973 

P 2 d  1539 (1 l th  Cir, 1992) curiously omits ;my refilrcnce to the languagc of'thtit 

decision most pertinent to this CiINC: ", 1 stute nzightpernu'ssib[v rhcnrge cr 

nandiJ.crinzinlctorvf& [emphasis ndd c?cl] thut tdvmrcx rhc. rc.grrlt&wy k r m w  of 

reimbursing thc .s~[&:~oT its drrtion iqwnxe5, parrir.tc&trrr(s 4 f i t  o ffvrs uhmirirw 

cmwues i?fbuiIot CI~*CYSS, hut it cnrrizot N.W rho. fee to decide who d e w w  to he PIE t h 9  

ballof. '' I'ulani at. 1547, One position that F'nl;ini does nor stand liw is the Irropasiticm 

that a filing fee with a discrilninalr9ry iiiherent attribute i$  ii legitinlate Mlot r i ~ u  
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nnrestrioted legal usc* -- cupporting candidates, public relations, wter  outreach, and 

other measures. ’I’htl challengd statule provide\ monetary lifeblood to ,some political 

parties from the filing t’ees paid by their ballot-qualified candidntw, but dmicu m y  of 

that s?trnt. transfusion to minor p w t k  from the filing few paid by thcir similarly 

situiitutl, btdlot-qualitied m i i i n w s  for those sanw sttite and fuderal ~ifficc?, 

The riistricl court also failed to ;rcknowlrdge or adtlrm~ thv issue o C  clcction- 

administration costa raised by operatirin of the tw-distribution statute. Thtk k c h  

distrihution scheme punirliwi minor party nornine~s for state and federal uflice by 

forcing thwi  to offset moru ~lt.ction-;idtniriisl ration cads thaii do their shihirly 

situated rna.jor-party opponents. it  is  (self‘-widen1 that when the governmerit rchrins 

100 per cent of the filing fee paid hy ii mitror party noininre for the State H ( ~ s e ~  ant! 

the goiscrnnient retain\ less than 50  per cent paid bp a m j o r  party iiominche for t h e  

State House, and the filing fees w r c  the silmc, then lhr rninrrr party numinet’ (e*g., 

Robert Wilson) whose l+e was tcilally retainrd by thc governmerit i. offsetting it fiir 

greater percentage and absolute anitrunt of  clectinn-rrlated costs than is his major- 

party opponent for that public. o t l k ,  The fee is  not nt)ndisrriniinatorqI -- angmrrre 

than W:LS the petition verification fcc scheme chilllenged in tc’ulmi v. I<rivan& -- and 

should he declsrcd nnconrititutional. 

Flnridii Statute wction 99,103(1) diminishey the right of the 1,ihcriarisri I’nt.ly 

of Florid;r by depriving it of f‘utldinp f‘rom ii tnmsurc statiilorily grarcd lo h i d i t  

larger parties, ’I’hc challenged Ftatulc also irnposics ill1 undue roodition on the 

9 



cwrciw 01' politicid association right5 by thow who itre itffiliatecS with minor p;rrtics 

and wish to run for state and fdcntl v l ' l i c r h ;  such minor party canriidalcs r w x t  offset 

'This fee-distribution statute i3 

threateiis diversity ;md coinpclilion in Ihc miirketplace o f  ideas, by aiding the 

Rtiaiiciiil ;~nd competitive crib death of siiiiill ptwties which travc salislicd ballot-irccesr 

requirements to place candici;itc,s on the ballot. 
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minor party ranriicfnte on t h p  hiill(!t is fimtirled., bt. statulc, lo  support l l r ~ t  rnintrr 

'l'lie doctrinc is deiinrd: 
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costs per I-;ICU as their simil;irl~-uituatedl major partv opponents, tlw Iiling-fee 

distribution Etatute imposes iui rrncr,nstitutiirnaI rondition on the esercistl o f  political 

association rights by minor parties. 'I'his i s  nearly lhe sanie e f f i ~ l  in prinriplu as 

taring wmeoiw hstd on his twlieh. See Sneiser v. Randall, 357 I1.S 513 (1947,. 

Scctioiis 1 slid S of 1 tie Florida Clonstitution. 

17 



Conclusion 

'I'hu dccision of'the First I h t r i c t  C'ourt of Appeal should be rcverucd, Section 

99.103(1), Fla. Stilt, (19%) should he determind contrary to the 1st sind 14th 

Amendments of the L1.S. C'onstitutian, 12 I.T.S.c'. s, 1983, and Article 1, Sfctions 1 

and 5 of the Florida Constitution. 'I'tic Secretary o f  Ntirle iknd IXrector of Itit1 I)ivision 

o f  Elections should hc wjoiried from retaining a greater percentage rif tiling iees paid 

by minor party canciidatcs lo the I ) ~ p i i ~ - t t ~ ~ ~ l  (If State thiul is rctained from filing k'ucu 

paid by major party candidates to the Departrricnt of State. 

'I'he disparate treatment of' czindidate filing fws,  a stiitutory drviw uiirelated 

to ballot-access interesth, rcprtwnts nothing less t1i;it ;ti1 institutionalized preference 

competition is able to satisfy tlitllOt->tccesS hurdles arid obtain ballot plitccment. 

There is no "two-piirty" clause in eilher thc 11,s. or Florida oonutitntinn; the 

petitioners request thiil the crrrirt not read such it clause into those governing 

documents. 

I certify that EI copy hereof has hwn liirnished tn C'hiidie IlccJoy, Ifsy., hy 

personal delivery to his office this 28th day o fhhy ,  1996. 
/-7 

-- -- 
Ihniel F. Walker 

221 11:. Swclnth Ave. 
'Tallahasscc, li'l, 32303 
(904)-224-553.5 

f,\ttorney for Pcatitionersj 
FkI. Bdr K O .  0035328 
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