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INTRODUCTION 

The petitioners filed a complaint against the respondents, in 

their official capacities, challenging the state and Federal 

constitutionality of 899.103, Fla. Stat. (1993). Under the 

challenged statute, a party with five per cent or greater 

statewide voter registration ( a  9najor" party) is statutorily 

entitled to a percentage of the filing fees paid by its 

ballot-qualified candidates for state and federal office. 

qualified candidates of a "minor" party, a party with less than five 

per cent statewide voter registration, see no portion of their 

filing fees distributed to the party with which they are affiliated. 

Ballot - 

The circuit court and the the First District Court of Appeal 

determined that the challenged statute satisfied state and Federal 

constitutional standards. 

Florida Supreme Court. 

The petitioners now seek review by the 

SUMMARY OF ARGUMENT 

The ptitioners consistently maintained claims that §99.103, 

Fla. Stat. (1993), insofar as the fee-distribution standards are 

concerned, violated the petitioners' rights of political association 

under the First and Fourteenth Amendments of the U.S. Constitution 

as well as political participation rights under Article I, Sections 

1 and 5 of the Florida Constitution. The circuit court upheld the 

constitutional validity of the challenged statutory scheme, as did 

two of the three 

of Appeal panel. 

judges (one dissenting) on the First District Court 

The Florida Supreme Court has jurisdiction and 

1 



should exercise that power to review this case. 

A R G m  

ISSUE 1 

THE: FLORIDA SUPREME COURT HAS AND SHOULD EXERCISE 
ITS DISCRETIONARY JURISDICTION OVER THE CASE 
SUB JUDICE. 

This case plainly falls within the parameters of Art. V, 

83(b)(3), FLa. Const. and Fla. R. App. P. 9,03O(a)(2)(A)(i). 

The First District Court of Appeal, in Lilxrtarian Party of 

Florida, et a1 v. Jim Smith and Dorothy Joyce, 21 Fla .  Law Weekly 

D113, - So.2d - (Fla. 1st DCA January 4,  1996), "reject[ed] 

appellants' contention" of the statute's unconstitutionality, 

and affirmed the circuit court's decision, though Judge Booth 

dissented, "persuaded by Appellants' arguments and authorities 

cited that [the statute] is unconstitutional as applied to prevent 

minor political parties from receiving partial rebates of their 

candidates' filing fees." 

If jurisdiction is to exist, a decision should contain language 

to the effect that a challenged statute is valid or enforceable. 

Cantor v. Davis, 489 Sa.2d 18 (Fla. 1986). Furthermore, the concept 

Of "decision1' embraces not only the result, but the entire opinion. 

Seaboard A i r  Line R.R. v. Branham, 104 So.2d 356, 358 (Fla. 1958). 

The district court of appeals' decision in this case falls well within 

See 

the parameters for the Supreme Court to exercise jurisdiction ta review 
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this case. 

The First District Court of Appeal upheld the challenged statute 

on the ground that the statute was supported by a state interest to 

"strengthen and encouraqe major parties as a means of preventing 

factionalism and a multiplicity of splinter parties." The court's 

decision is unprecedented and should be reviewed, hecause the 

fee-distribution statute is completely unrelated to ascertaining 

whether a minor party has demonstrated sufficient public interest 

to justify being placed on a hallot and also is unrelated to 

state interests in preventing "clogged electaral administrative 

machinery" or similar concerns. The District Court of Appeal's 

reliance on Storer v. Brown, 415 U.S. 724, 94 S.Ct. 1274 (1974) 

was questionable at best and further necessitates review of this 

case. 

Finally, the fee-distribution statute is one of statewide 

application, affecting the financial strength of n m  and minor parties 

in the electoral arena, imposing a condition on the exercise of 

political associative rights of citizens who affiliate with minor 

parties, and forcing minor party candidates for state and federal office 

to offset more administrative casts than do similarly-situated 

major-party candidates for the same offices. 

CONCLUSION 

Appropriate state and federal constitutional issues have Wen 

raised i n  the circuit court and district court  of appeal, and the 
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lower courts determined that the fee-distribution feature of 899.103, 

Fla. Stat. (1993) is constitutionally valid. 

In light of the issues that have been raised, and given the 

implications for new and smaller political parties desiring to run 

candidates and to have sufficient financial strength to compete with 

older, established political parties, the Supreme Court should 

review this case upon determining that jurisdiction exists. 

Daniel F. Walker 
D. Fleming Walker, P.A. 
221 E. Seventh Avenue 
Tallahassee, Florida 32302 

Fla. Bar No. 0935328 
(904)-224-5545 

CERTIFICATE OF SERVICE 

I certify that a copy hereof has been furnished t o  Charlie 

McCoy, by U.S. Mail (1st Class), on this 1 9  day of February, 1996. 

Daniel F. Walker 
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I N  THE DISTRICT COURT OF APPEAL 

FIRST DISTRICT, STATE OF FLORIDA 
THE LIBERTARIAN PARTY OF 
FLORIDA, THE LIBERTARIAN NOT FINAL UNTIL TIME EXPIRES TO 
PARTY OF FLORIDA EXECUTIVE FILE MOTION FOR REHEARING AND 
COMMITTEE, and ROBERT DISPOSITION THEREOF IF FILED. 
WILSON, 

Appellants, 

V. 

JIM SMITH, in his official 
capaciky as Secretary of 
State, DOROTHY JOYCE, in her 
official capacity as 
Director of the Division 
of Elections, 

Appellees. 

CASE NO.: 95-547 

Opinion filed January 4 ,  1996. 

An appeal from the Circuit Court for Leon County. 
L. Ralph Smith, Judge. 

Daniel F. Walker of D. Fleming Walker, P.A., Tallahassee, f o r  
Appellants. 

Robert A .  Butterworth, Attorney General; Charlie McCoy, Assistant 
Attorney General, Tallahassee, for Appellees. 

PER CURIAM. 

Appellants, the Libertarian Party of Florida, its executive 

committee, and a Libertarian candidate for the Florida House of 

Representatives, s e e k  reversal of a final judgment ruling against 

their complaint for declaratory and injunctive relief which 

challenged the constitutionality of s e c t i o n  99.103, Florida 



statutes (1993). The challenged statute excludes political parties 

with less than 5 percent of total registered voters - -  i.e., llrninor 

political parties" - - from receiving partial rebates of their 

candidates' filing fees.I It is undisputed that were it not f o r  

the Libertarian Party's status as a minor party, the challenged 

statute would e n t i t l e  its executive committee to a rebate of 

approximately half of its candidates' filing fees. The appellants 

claim that the s t a t u t e  vi 01 ates the Equal Protection Clause because 

it is a discriminatory classification that unfairly burdens their 

fundamental First and Fourteenth Amendment right to associate 

politically by placing minor parties and their candidates at a 

competitive disadvantage vis-a-vis the two major parties.2 We 

reject appellants' contention, and affirm. 

The statute under attack is subject to a flexible standard of 

scrutiny which ranges from strict scrutiny to a rational basis 

analysis, depending on the circumstances. Fulani v. Krivanek, 973 

F.2d 1539, 1543 (11th Cir. 1992). In ouf inquiry we must weigh the 

'A party with less than 5 percent of Florida's total 
registered voters is elsewhere defined as a llmiuor. p i i t i c a l  
party." a 897.021(15), Fla. Stat. (1993). 

2The appellants have also invoked the rights of political 
association and participation in article I, sections 1 and 5 of 
the Florida Constitution. Because they fail to cite authority 
indicating that their  Florida rights are more extensive than 
those provided under the U.S. Constitution, and we are aware of 
no separate analysis applicable to the challenged statute under 
our state constitution, we agree with the trial court's ultimate 
assessment of these claims: I'Since it passes muster under the 
U.S. Constitution, §99.103 a l s o  passes muster under the Florida 
Constitution." 

2 



character and magnitude of the asserted injury to the plaintiffs' 

First and Fourteenth Amendment rights against the precise interests 

advanced by the state in support of the statute, taking into 

consideration the extent to which those interests make it necessary 

to burden the plaintiffs' rights. Ande rson v. Ce lebre z z e ,  460 U.S. 

7 8 0 ,  789, 103 S.Ct. 1564, 1570, 75 L.Ed.2d 547 (1983); see Fulani 

v. Smith, 640 So. 2d 1188 (Fla. 1st DCA 1994), rev. denied, 651 So. 

2d 1193 (Fh. 1995). The rigorousness cf nur inquiry depends upon 

the extent to which the  challenged statute burdens First and 

Fourteenth Amendment rights; severe restrictions must be narrowly 

tailored to advance compelling interests, while Ilreasonable, 

nondiscriminatory restrictions" need only advance important 

regulatory interests. Burdick v. Takushi, 504 U.S. 428, 4 3 4 ,  112 

S.Ct. 2059, 2063-64, 119 L.Ed.2d 245 (1992) (quoting Anderso n, 

-, 460 U.S. at 788, 103 S.Ct. at 1570). 

The challenged statute is not a ballot access provision that 

ordinarily implicates substantial voting, associational and 

expressive rights protected by the First and Fourteenth Amendments. 

Illiiiiiis Ed., Ele ctiond v. Socialist workers Partv, 440 U.S. 

173, 184, 99 S.Ct. 983 ,  990 ,  59 L.Ed.2d 230 ( 1 9 7 9 ) ;  McJlauahlin V. 

North C a  rolina Bd. of Elections , 65 F . 3 d  1215, 1221 (4th Cir. 

1995). Rather, §99,103 is merely an appropriation of some portion 

of the filing fees that both  sides concede are lawfully collected 

from candidates for office. The rigidity of our examination is 

lessened where, as here, we move further away from impacting voting 

3 .. 



and associational rights. Consequently, we must determine whether 

the rule set f o r t h  in 599.103 is reasonably related to an important 

state interest.3 

3 W e  are not persuaded by the appellants' contention that we 
must apply strict scrutiny because the statute discriminates 
against minor parties. The appellants cited Libertarian  pat^ of 
Indiana v. Marion Countv , 778 F.Supp. 1458 (S.D.Ind. 19911, in 
support of strict scrutiny. There, the court struck down a 
provision in the state election law allowing major parties to 
ob ta in  free copies cf voter registration lists while minor 
parties had to obtain the lists at their own expense. Although 
the court considered whether a stricter standard of review should 
be used to judge "discriminatoryii statutes, the question was not 
decided. The state's failure to present any important interest 
to support its rule meant that the statute must fall under either 
standard. Even if the court had opted for strict scrutiny, the 
case would be distinguishable given the court's finding that 
restricting access to voter registration lists impinged upon 
associational rights. 

that lessened scrutiny would apply to "reasonable, 
nondiscriminatory restrictions.lI However, we do not agree with 
the appellants' suggestion that this language mandates strict 
scrutiny whenever a "discriminatoryii provision is challenged on 
equal protection grounds, regardless of the degree t o  which a 
party's First and Fourteenth Amendment rights are implicated. 
Equal protection was not implicated in Burdick or Anderson , and 
it would make little sense in the context of an equal protection 
challenge to impose strict scrutiny whenever some aspect of a 
challenged election law could be described as discriminatory. 
This would be tantamount to imposing strict scrutiny in all such 
cases, since some form of discriminatory classificaLion is the 
impetus for any equal protection challenge. Of course, an equal 
protection analysis only begins  with a finding that the 
challenged provision contains a discriminatory classification; it 
then remains to be determined whether the classification o r  
itdiscriminationr' is supported by a sufficiently important state 
interest, and whether and to what extent the provision is 
necessary to advance that interest. We thus conclude that where 
equal protection is raised, the  reference to Ilreasonable, 
nondiscriminatory restrictions" must mean that lessened scrutiny 
will be applied to statutes that do not have substantial 
discriminatory impact upon voting, associational and expressive 
rights protected by the First and Fourteenth Amendments. 

We are aware that in Burdick and Anderson the Court noted 

4 



The state interest asserted to support the statute is a desire 

to strengthen and encourage major parties as a means of preventing 

factionalism and a multiplicity of splinter parties. Such an 

interest has been deemed important. Burd i&, s u ~ r a ,  504 U . S . ,  

at 439, 112 S.Ct., at 2066; Wptkrincrton v. mams , 309 F.Supp. 318, 

321 (N.D.Fla. 1970); Boudreau v. winchestex , 6 4 2  So. 2d 1, 3 (Fla. 

4th DCA 19941, rev. denied, 6 5 1  So. 2d 1192 (Fla. 1995). In Sto re r  

v. Br OWF,  415 ' U . S .  724, 735, 94 S.Ct. 1274, 1282, 39 L.Ed.2d 714 

(19741, the Supreme Court declared that this interest was '!not only 

permissible, but compelling." 

As t o  whether §99.103 is reasonably related to the state's 

interest, the appellants argue that once the minor-party candidate 

qualified to be on the ballot by obtaining the petition signatures 

of the required number of registered voters, all concerns about 

factionalism and splinter parties should have been satisfied. It 

is probably true that the interest in preventing factionalism is 

best effectuated by petition requirements and other limitations on 

b a l l o t  access.4 This does n o t  mean, however, that the interest 

cannot also be acivanced by limited rebates of major party 

candidates' filing fees t o  their respective parties' executive 

committees ''for the purpose of meeting . , expenses. I' 

§99.103(1), Fla. Stat. (1993). The appellants may have shown that 

%e have rejected the Libertarian Party's challenge to the 
constitutionality of the 3 percent petition requirement i n  
section 99.096 ( 2 ) ,  Florida Statutes (1993) . &g LjJprtariari 
Partv of Florida v. Smith, 660 So. 2d 807, (Fla. 1st DCA 1995). 
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the s t a t u t e  i s  not necessary or e s s e n t i a l  to the s t a t e ' s  i n t e r e s t ,  

but w e  are only concerned with whether the s t a t u t e  is reasonably 

related to the interest asserted. Because we believe it is so 

related, we reject  a p p e l l a n t s '  a t t a c k  and uphold the challenged 

provision. 

Accordingly, the judgment is AFFIRMED. 

MINER and WEBSTER, JJ., CONCUR; BOOTH, J., DISSENTS WITH WRITTEN 
OPINION. 

I 
I 
I 
I 
1 
I 
I 
II 
I 
I 
I 
I 
I 
1 
I 
1 
I 
I 
I 

* 
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BOOTH, J., DISSENTING. 

I am persuaded by Appellants' arguments and a u t h o r i t i e s  cited 

that Florida Statutes sec t ion  99.103 is unconstitutional as applied 

to prevent minor political parties from receiving partial rebates 

of their  candidates' filing fees. I must, therefore, respectfully 

dissent. 
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PREFACE 

The appellants stand on their initial brief but for  an amended 

reply to the appellees' position r q a r d i n g  severance of the 

challenged pruvision of §99.103(1), Fla .  Stat. (1993). 

SUMMARY OF ARGUMENT 

Tf the 5% voter-registration standard €or party eligibility of 

a rebate of filing-fee percentages is declared unconstitutional, a 

valid and complete statute which fosters part activities and financial 

support would remain in place. Had the 5% standard not been applied 

in 1994, the state Republican and Democratic parties would have 

received the same amount of filing-fee-generated monies which they 

otherwise did receive. 

In light of the above consideration, it strains credulity to 

assert that the Florida legislature would not have enacted §99.103 

i€ the Legislature could not constitutionally limit the benefits of 

the filing-fee distribution scheme only to major parties. 

ARGUMENT 

ISSUE 

IF SECTION 99.103(1)'S DISPARATE FEE-DISTRIl3UTION PROVISION 
IS DECLARED UNCONSTITUTIONAL, THE REMAINDER OF SECTION 99.103 
W I T L  CONSTITUTE A VALID, COHFXENT, WORKABLE STATUTE IN TIE 
ABSENCE OF TKE UNCONSTITUTIONAT, PROVISION. 

The appellants agree with thc  State tha t  the test from Cramp v. 

Board of Public Instruction of Oranqe County, 137 So.2d 828, 830 (Fla.  

1962) is the appropriate analysis to apply regarding severance of 



unconstitutional language from a statute. 

that the unconstitutional provision could he separated, and that a 

complete act would remain if the challenged provision was declared 

unconstitutional. 

The State properly noted 

The State, however, maintains that if the challenged provision is 

declared unconstitutional, then the legislative purpose of the statute 

could not be accomplished and, closely related to that pint, that t he  

Legislature would not have passed 499.103 without the challenged 

provision. 

The State maintains that the purpose of 899.103's fee-distribution 

provision is to prevent factionalism, an argument amply addressed in the 

appellants' initial brief and to which the appellants reiterate: How a 

filing-fee is distributed has nothinq to do with the purpose of a 

ballot-access statute, which is implemented to gauge whether a party 

or candidate has sufficient popular s u p p r t  to justify placement on the 

ballot. 

§99.103( 1) is a false issue. 

The "factionalism prevention" purpose alleged in support of 

The State is mixing and confusing "anti-factionalism" with 

electoral protectionism. 

other statutes properly address that concern in a manner which honors 

party cohesion without damaging the competitive stature of other parties 

and candidates. The Florida Election Code contains numerous, orthodox 

"anti-factionalism'' statutes such as Q103.08 (protecting the use of a 

political party's name), -7?,101.021 (impsing the closed primary system, 

With r q a r d  to the prevention of factionalism, 

2 



thus preventing voters registered with one party from voting in the 

primary of a different political party), and §99.021( 1 ) (b), which 

requires that a person seeking the nomination of one political party 

cannot have "been a candidate for nomination for any other p l i t i c a l  

party for a period of 6 months preceding the general election for which 

he seeks t o  qualify." 

status of one or two political parties a t  the competit ive expense of 

another party. These classic 'fanti-factionalism" s:,atutes are obviously 

different in effect than the 5% voter-registration standard €or party 

eligibility f G r  receipt of candidate-generated fee monies. 

None o f  these statutes exhalts the competitive 

There is one valid rationale or purpose for the fee-distribution 

scheme: fostering political p a r t i e s '  activities, per Wetherinqtan v. 

Adams, 309 F.Supp. 318 (N.D. Fla. 1970). That is the primary purpose 

of the statute. 

Should the challenged 5% voter-registration standard for party 

fee-rebate eligibility he stricken from §99.103(1), the a m m t  of funds 

to k received by state "major" parties would be exactly the same as 

with the 5% voter-registration standard. The constitutionally valid 

puqmse of §99.103(1), fostering plitical parties' activities and 

support, would left undamaged by striking the 5% voter-registration 

standard for party eligibility for filinq-fee rebates. 

Given the  lack of damage t o  the primary purpose to the statute, 

it is an exercise in pure speculation to a s s e r t  that the Legislature 



would not enact §99.103(1) if minor parties were eligible for fee 

rebates from their respective candidates, particularly since 

minor-party eligibility would - not affect the existence or degree 

of financial benefit enjoyed hy the major parties from their respective 

candidates' fees. The far more reasonable expectation is that the 

lqislature would retain 899.103 i f  minor parties were t o  be treated 

equally with major par t ies  with regard to fee-rebate eligibility. 

A closer look at Cramp v. Board of Public Instruction of Oranqe 

County, 137 So.2d 828 (Fla. 1962) also is in order. 

At issue was whether a loyalty oath should stand in light of a 

portion of the oath having ken determined unconstitutional. The 

stricken language was determined unconstitutionally vague, prtaining 

to persons who had l e n t  or might lend "aid, supprt, advice, counsel, 

or influence to the Communist Party.!' 

oath, j u s t  as extending fce-rebate funds to political parties, 

onLy llmajorll parties, is a sub-purpose of the fee-distribution statute. 

That was a sub-purpase of the 

The Florida Supreme Court was not compelled to strike the entire 

oath just kcause some of the oath language was declared unconstitutional. 

The Court looked to the primary purpse of the oath, the prevention of 

"election or employment of public officials and employees who are 

lrnowingly dis1.0yal~~ to the Federal and. state governments "and who s u b s c r i b  

to the doctrine of accomplishing a change in qovement by the employment 

of force an? violence." The Court did not confuse an invalid sub-purpose 
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with a valid primary purpose of the statute. 

The Court held there was "little doubt" the Legislature "would have 

enacted into law the rmainder  of the s ta tu te . "  Craq a t  831. Deleting 

the unconstitutional language t t ~ o u l d  leave intact a valid, coherent, 

workable statute ."  Cramp at 831. The stricken languagc "did not 

permeate or saturate the remainder of the act and make it impssible" 

to enforce the remainder. Cramp at 831. 

The same can be said of the case at hand. 

The primary purpose of 599.103(1), fostering parties' activities 

and supprt, would bE left intact i f  the 5% voter-registration standard 

for party eligibility €or fee rebates was declared unconstitutional. The 

major parties would not he financially affected in any way. A coherent, 

workable statute would remain. I t  certainly would not be impossible 

to enforce the statute if the 5% voter registration standard was 

stricken . 

CONCLUSION 

I n  light of the Cramp test, its application, and the irrelevance 

of the "factionalism prevention" allegations, severace of the 

challenged provision of §99.1.03(1) is appropriate, and the remainder 

of the statute should s t a n d .  

R c s p x t f u l l y  submitted, 

Daniel F. Walker 
Fla .  B a r  No. 0935328 
221 E. Sevcnth A m .  
Tallahassee, FL 32303 
(904)-224-5545 
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STATEMENT OF THE CASE 
1 Appellees accept Appellants' statement. 

STATEmNT OF THE FACT2 

The State accepts the Party's statement, with this 

addit ion : 

As part of t h e i r  joint stipulation, the parties 

filed copies of documents that had been submitted to the 

Secretary of State by Appellant Wilson. Some of those 

documents are from Wilson's campaign treasurer report. (R 

9 5 - 7 )  The summary shows that for t h e  period ending J u l y  29, 

1994, Wilson's campaign account had $ 1 5 5 0 . 0 0  in 

contributions and $ 1 2 7 8 . 4 2  in expenditures. ( R  95) Of the 

$1550.00 in contributions, $1200.00 was contributed by the 

Libertarian Party of Santa R o s a  County .  ( R  9 6 )  The 

$ 1 2 7 8 . 4 2  represents Wilson's filing fee. ( R  9 7 )  

SUMMARY OF THE ARGUMENT 

Issue I: Section 99.103 Under The U.S. 
Canstitution 

Section 9 9 . 1 0 3 ( 1 ) ,  Florida Statutes, provides that 

a portion of filing fees, after collection, must be rebated 

to the executive committees of major--but not minor-- 

political parties, A s  the Party agrees, 899,103 is not a 

ballot access statute. 

Appellees will be referred to as the "State," Unless 
distinguished for sprcific purposes, Appellants will be 
referred to as t h e  "Libertarian Party" or the "Party." 
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Rather, the challenged statute is an appropriation 

of public money originally collected as filing fees. 

Consequently, partial rebate of t h o s e  fees has minimal, if 

any, First Amendment implications. The U . S .  Supreme Court's 

decisions in Anderson and Burdick compel use of a strict 

scrutiny test that is very much relaxed. In essence, the 

test becomes whether 9 9 9 . 1 0 3  has a rational basis for 

rebating fees to major party candidates only. 

Applying a rational basis t e s t ,  § 9 9  I 1 0 3  can 

reasonably be said to strengthen major p a r t i e s  and thereby 

discourage factionalism through modest financial support of 

executive committees of the major political parties. Any 

minimal First Amendment implications are overcome, 

particularly when candidates associated with minor parties 

can readily avoid a filing fee altogether. 

Numerous federal and s t a t e  decisions have held 

that discouraging factionalism is a rational basis f o r  

ballot access statutes; which, by t h e i r  nature, have more 

serious First Amendment implications. If discouraging 

factionalism is sufficient to sustain a law a f f e c t i n g  a 

candidate's ability even to get onto the ballot, t hen  it 

must a l s o  be sufficient to sustain a far more peripheral law 

as to rebate of filing fees. Section 99.103 is sound under 

the U . S .  Constitution. 

- 2 -  
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Issue 11: Section 99.103 Under The Florida 
Constitution 

Political parties and candidates have rights of 

political association and participation under both the U.S. 

and Florida Constitutions. The Party, however, has not 

shown i t s  Florida rights are more extensive than its federal 

rights. Since it passes muster under t h e  U . S .  Constitution, 

§99.103 a l s o  passes muster under  the Florida Constitution. 

Issue 111: Severance Is Not Available 

While nominally attacking all of §99.103(1), the 

Party effectively asks that only one of the statute's 

clauses be declared unconstitutional; so that minor parties, 

as well as major parties, may receive filing fee rebates. 

The Party has n o t  demonstrated that deleting the challenged 

clause would accomplish the Legislature's purpose, and that 

the Legislature would have passed § 9 9 . 1 0 3 ( 1 )  with the 

challenged clause deleted. This court cannot make such a 

decision f o r  the Legislature. 

If the differing treatment of major and minor 

parties under subsection (1) of 899.103 is unconstitutional, 

all of 599.103 must be invalidated. Striking a l l  of the 

statute also leaves the Legislature with the opportunity of 

enacting a new statute providing rebates to all parties; or, 

by doing nothing, providing r eba te s  to I no parties, Under 

the Florida Supreme Court's recent decision in Kuhnlein, the 

Legislature is entitled to t h i s  opportunity. 

- 3 -  



ARGUMENT 

ISSUE I 

SECTION 99.103, FLORIDA STATUTES, IS A 
PROPER EXERCISE OF THE LEGISLATURE'S 
APPROPRIATIONS POWER THAT DOES NOT 
VIOLATE THE U.S. CONSTITUTION 

A. Introduction 

In Issue I, the Party requests that 599.103 be 

declared unconstitutional as violative of their rights of 

political association and participation2 under the U. S.  and 

Florida Constitutions. The Party raises five sub-issues, A 

through E. Collectively, the sub-issues make three distinct 

arguments: (1) the proper standard of review; (2) whether 

§99.103 violates the Party's rights of political association 

and participation under the U.S. Constitution; and (3) 

whether the statute violates the same rights under the 

Florida Constitution. 

The State's answer to the first issue will address 

the standard of review and the statute's propriety under the 

U . S .  Constitution. The State's answer in Issue 11 will 

address the Florida Constitution. In Issue 111, the State 

will address the proper remedy; that is, whether severance 

is proper if the challenged clause in § 9 9 . 1 0 3 ( 1 )  is held 

unconstitutional. 

The first issue statement (IB, p . 4 )  speaks to the 
"burdens" placed on the Party's rights of "political 
association and participation.'' 
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B. Standard Of Review 

Section 99.103, Florida Statutes, is not a filing 

fee or ballot access statute. Other statutes (not at issue) 

specify who must pay filing fees and the amount of those 

fees. Before t h e  trial court, the Party agreed t h a t  the 

statute does not regulate ballot access, and attached 

significance to that fact. Before this court, the Party 

declares that the statute is not one of ballot access (IB, 

p . 2 ) ,  and strongly disputes any reading of the trial court's 

decision to that effect. (IB, p . 7 - 8 )  The State agrees that 

ballot access is not involved, thereby justifying a much 

less strict standard of review. However, the trial cour t  

never concluded 599.103 involved ballot access, but simply 

analogized to ballot access cases. The State does not know 

why the Party has worked so hard to refute a non-issue, 

Nevertheless, 899.103 is a statutorily-codified 

exercise of the Legislature's appropriations power. In 

essence, the statute directs that State revenue--already 

collected through filing fees--be appropriated to specific 

uses. Part of such revenue goes to the Election Campaign 

Trust Fund; part to the General Revenue Fund; and part to 

rebates. 

Plaintiffs' motion for summary judgment (R 6 5 )  declares: 
"The election law being challenged is not a ballot-access 
law; that is a significant factor in this case." 
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Obviously, the Legislature h a s  exercised i t s  

appropriations power in a manner that distinguishes between 

major and minor parties. Only the former can obtain 

rebates. Nevertheless, the matter at issue here is the 

allocation of revenue to specific uses, a power residing 

solely with the Legislature. State v. Fla. Pol ice  

Benevolent ASSOC. ,  613 So.2d 415, 418 ( F l a ,  1 9 9 2 )  ("Under 

the Florida Constitution, exclusive control over public 

funds rest (sic) solely with the legislature. [e.~.]"). 

Because it involves o n l y  the allocation of 

revenue, 599.103 must be reviewed under the least  s t r i c t  

standard available when election-related laws are 

challenged. Ultimately, this test will be the "modified 

s t r i c t  scrutiny" test announced in Anderson v. Celebrezze, 

460 U.S. 780, 1 0 3  S.Ct. 1564, 7 5  L.Ed.2d 547 (1983) and 

refined4 in later cases. See Fulani v. Krivanek, 9 7 3  F.2d 

1539, 1543 (11th Cir. 1 9 9 2 )  (noting that the Anderson test, 

rather than strict scrutiny, applies to a ballot-access 

case) 

Over the past two decades, the United States 

Supreme Court has decided roughly a dozen cases involving 

equal protection challenges to ballot access and filing fee 

statutes.' In 1983, that Court dismissed traditional strict 

In its motion for summary judgment, the Party urged the 
trial c o u r t  to employ a "refined" Anderson t e s t .  ( R  6 3 )  

Williams v. Rhodes, 3 9 3  U.S. 2 3 ,  89  S.Ct. 5, 2 1  L.Ed.2d 2 4  

- 6 -  



scrutiny in favor of a more flexible balancing approach. 

The Court set forth this approach in Anderson: 

[ A  court] must first consider the 
character and magnitude of the asserted 
injury to the rights protec ted  by the 
First and Fourteenth Amendments that the 
plaintiff s e e k s  to vindicate. It then 
must identify and evaluate the precise 
interests put forward by the State as 
justifications for the burden imposed by 
its rule. In passing judgment, the 
Court must not only determine the 
legitimacy and strength of each of those 
interests, it also must consider the 
extent to which those interests make it 
necessary to burden the plaintiff's 
rights. Only after weighing a11 these 
factors is the reviewing court in a 

(1968) (invalidating Ohio ballot access requirements); 
Jenness v. Fortson, 403 U.S. 431, 91 S.Ct. 1970, 29 L.Ed,2d 
554 (1971) (upholding Georgia ballot access requirements); 
Bullock v. Carter, 405 U.S. 134, 92  S.Ct. 849 ,  3 1  L.Ed.2d 92 
(1972) (invalidating Texas filing fee requirements); Storer 
v. Brown, 415 U.S. 724, 94 S.Ct. 1274, 39 L.Ed.2d 714 (1974) 
(upholding certain California ballot access requirements and 
remanding others); American Party v .  White, 415 U . S .  767, 94 
S.Ct. 1296, 39 L.Ed.2d 744 (1974) (upholding Texas ballot 
access requirements); Lubin v. Panish, 415 U . S .  709, 94 
S.Ct. 1315, 39 L.Ed.2d 702 (1974) (invalidating California 
filing fee requirements); Illinois State Board of Elections 
v. Socialist Workers Party, 440 U.S. 173, 99 S.Ct. 983, 59 
L.Ed.2d 230 ( 1 9 7 9 )  (invalidating Illinois signature 
requirements); Anderson v. Celebrezze, supra (invalidating 
Ohio signature requirements); Munro v. Socialist Workers 
Party, 479 U . S .  189, 107 S.Ct. 533, 93 L.Ed.2d 499 (1986) 
(upholding Washington ballot access requirements); Tashjian 
v. Republican Party of Conn., 479 U . S .  209, 107 S.Ct. 544, 
93 L.Ed.2d 514 (1986) (invalidatinq Connecticut ballot 
access requirements) ; Eu v. San Francisco Cty, Democratic 
Cent. Corn., 489 U . S .  214, 109 S.Ct. 1013, 103 L.Ed.2d 271 
( 1 9 8 9 )  (invalidating California ban on primary 
endorsements); Norman v. Reed, 502 U . S .  279, 112 S.Ct. 698, 
116 L.Ed.2d 711 (1992) (invalidating certain Illinois 
signature requirements and upholding others); Burdick v .  
Takushi, U.S. -, 112 S.Ct. 2059,  119 L.Ed.2d 2 4 5  ( 1 9 9 2 )  
(upholdingHawaii ballot access requirements). 
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posit ion to decide whether the 

unconstitutional. 
challenged prov i s ion is 

460 U.S. at 789 (citations omitted). See Busdick, supra at n. 

6 ,  - U . S .  at - f  112 S.Ct. at 2063 (the appropriate 

standard f o r  evaluating a claim that a state law burdens the 

right to vote is set forth in Anderson); Tash-jian,  4 7 9  U . S .  

a t  213  (courts m u s t  identify legitimacy of interests 

advanced by state and consider t h e  extent to which they 

necessitate burdening voter rights [citing Anderson at 

5 4 8 1 ) ;  Munro, 4 7 9  U . S .  at 200-01 (Marshall, J., dissenting). 

Later, the Court continued to apply the Anderson 

t e s t ,  but reconciled that test w i t h  traditional strict 

scrutiny requirements: 

[ T ] o  subject every voting regulation to 
strict scrutiny and to require t h a t  t h e  
regulation be narrowly tailored to 
advance a compelling state interest . . 
. would t i e  the hands of States seeking 
to assure that elections are operated 
equitably and efficiently. 

[A] more flexible standard applies. A 
court considering a challenge to a state 
election law m u s t  [apply the Anderson 
test 1 .  Under this standard, the 
rigorousness of our inquiry into the 
propriety of a state election law 
depends upon the extent to which a 
challenged regulation burdens First and 
Fourteenth Amendment rights, 

. . . .  

Burdick, 112 S.Ct. at 2063 (citations omitted). As a 

result, the Supreme Court's approach to either a First 

Amendment or Equal  Protection challenge t o  a ballot access 

limitation depends upon its view of the seriousness of the 

alleged constitutional infringement. 
- 8 -  



Applying the pronouncements of Anderson and 

Busdick, this court must subject 3 9 9 . 1 0 3  to scrutiny that is 

no more rigorous than the "rational basis" test typically 

applied to economic regulation. See Fulani, 973 F.2d at 

1543 ("The approach used by the Anderson Court can be 

described as a balancing test that ranges from strict 

scrutiny to a rational-basis analysis, depending on the 

circumstances." [ e . ~ . ] ) .  

The challenged statute does not regulate the 

content or manner of speech, or the ability to seek redress 

from governmental action, As the Party concedes, it does 

not regulate ballot access. The statute has no effect on a 

candidate's choice of parties. The obligation to pay, and 

the amount of, filing fees are established by other statutes 

not at issue. 

The statute has no real bearing on the Party's rights 

of political association. Plaintiff Wilson chose to 

associate with the Libertarian Party despite the fact that 

he was n o t  eligible f o r  a rebate. Moreover, Wilson could 

have avoided a filing fee by submitting an affidavit 

pursuant to 599.096(5), Florida Statutes. That statute 

allows minor party candidates o n l y  to avoid the filing fee 

when the fee would be an undue burden on personal or other 

available resources. 

Significantly and candidly, the Party acknowledged 

below that the "State of Florida is not required to craft a 

statutory scheme by which any political party is entitled to 

- 9 -  



a portion of its candidates' filing f e e s . "  [e.s.] (R 6 9 ) .  

Of itself, the r e b a t e  or retention of filing fees does not 

implicate the U.S. or Florida Constitutions. 

I n  short, the Party's complaint concerns on ly  the 

Legislature's differing exercise of its appropriations 

power. The Legislature has  chosen to use already-collected 

revenue f o r  rebates to major political parties, but n o t  

minor ones, At best, the issue is simply whether §99.103 

creates an unreasonable classification. That issue does not 

invoke strict scrutiny. To the contrary, the statute's 

First Amendment implicationk are so minimal that a rational 

basis test applies. 

B .  Section 99.103 Under The U.S. Constitution 

Sporadically throughout Issue I ,  the Party 

contends g99.103 violates their right of political 

association under the U.S. Constitution. It claims the 

major parties receive a financial benefit denied to the 

minor parties. (IB, p.4-5) The Party also contends that a 

"competitive burden falls upon minor parties, " which cannot 

receive filing fee rebates; and that the "effectiveness of 

competing minor parties is not similarly enhanced" by 

receiving rebates. (IB, p. 10) 4 )  

The Party has n o t  adduced f ac t s  that would support 

such speculative claims; the parties to this case have not 

so stipulated. Since $1200 of Wilson's $1550 in 

contributions was contributed by the Libertarian Party of 

Santa Rosa County (R 96), t h e  unavoidable inference i s  that 

- 10 - 



the Party did not consider the fee a burden justifying a 

hardship affidavit under § 9 9 . 0 9 6 ( 5 ) .  Since Wilson reported 

only $100 of h i s  own money as a c o n t r i b u t i o n  (R 9 6 ) ,  he 

obviously used money from other S O U F C ~ S  to pay his fee and 

was not himself unduly burdened, 

In light of these facts and inferences, there is 

nothing i n  the record t h a t  would allow t h i s  court to 

conclude the statute placed Wilson and the Libertarian 

Party's at a competitive disadvantage, etc. This court must 

not accede to such speculation. See Buckley v. Valeo, 4 2 4  

U.S. 1, 70, 96 S.Ct. 612, 6 5 9 ,  46 L.Ed.2d 659 (1976) 

(agreeing that alleged infringement of First Amendment 

rights through compelled disclosure of contributors was 

"highly speculative"); ~ I d . ,  424 U.S. at 93, n. 126, 96 S.Ct. 

at 640, n. 126 (claim that public funding of presidential 

campaigns would lead to government control of political 

parties' internal affairs "wholly speculative"); and Id., 
424 U . S .  at 99 & n. 134, 9 6  S.Ct. at 673 & n. 1 3 4  (rejecting 

claim t h a t  one aspect of election funding law disadvantaged 

non-major parties, in part because "whatever merit the point 

may have . . .  is questionable on the basis of the record before 

the Court. ) . 
To t h e  contrary, Wilson's decision to use much of 

his early campaign resources to pay a filing fee i n d i c a t e s  

that the fee must not be so debilitating as the Party would 

have this court believe. Also, it would seem that any 

- 11 - 



Libertarian Party candidate--if the Party's resources are 

limited--could properly avoid the fee under the "undue 

burden" provision of 9 9 9 . 0 9 6 .  The ability to avoid the fee 

weighs heavily in favor of t h e  constitutionality of 899.103. 

See Lubin v, Panish, 415 U.S. 709, 7 1 7 - 1 9 ,  9 4  S.Ct. 1315, 

1320-1,  3 9  L.Ed.2d 7 0 2  (1974) (absence of alternative to 

qualifying fee rendered California election system 

exclusidnary as to candidates unable to pay); Little v .  

Fla. Dept. of State, 1 9  F.3d 4, 5 (11th Cir. 1 9 9 4 )  

(upholding Florida election law f o r  judicial candidates, and 

noting that the law provided an alternative to filing fee). 

In Little, a statute providing for judicial 

qualifying fees was challenged. The plaintiffs contended 

that the fee violated equal protection because the 

"allocation" (id. at 5 )  of that fee was different for 

judicial and non- judicial candidates; and that the "chosen 

appropriation" (id.) violated the First Amendment. Relying 

solely on Buckley, the Little court recognized the 

challengers simply disagreed with the Legislature's use of 

judicial qualifying fees. The c o u r t  said: 

The situation here is virtually 
identical to Buckley. Money in the form 
of filing fees is deposited into general 
revenue for use therein and in the 
campaign trust fund. Once the existence 
and amount of the fee is found to pass 
constitutional muster, as set forth 
above, this appropriation is the only 
matter that remains for objection. The 
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above makes clear that such objection 
will not be heard. [ e . s . ]  

~- Id. 19 F.3d at 5 .  Here, the Party does not challenge the 

existence or amount of the filing fee. They challenge only 

the Legislature's allocation of the fees collected. 

The Buckley decision is critical to the State's 

argument. In that decision, the Court addressed the 

constitutionality of a campaign finance act limiting 

political contributions and providing an election campaign 

checkoff on federal tax returns. The Court concluded that 

despite the contribution limitation's tendency to discourage 

the First Amendment guarantees of freedom of expression and 

association, the government's interest in preventing either 

corruption or the appearance of corruption was sufficiently 

important to sustain the limitation. Buckley, 424 U.S. at 

2 8 - 9 ,  96 S.Ct. at 639. 

The Court also rejected the argument that equal 

protection required Congress to permit taxpayers to 

designate particular candidates or parties as recipients of 

their money. .I Id 4 2 4  u.S. at 9 1 ,  96 S.Ct. at 668-9. The 

Court was not persuaded: 

The appropriation . . .  is like any other 
appropriation from the general revenue 
except that its amount is determined by 
reference to the aggregate of the one- 
and two-dollar authorization on 
taxpayers' income tax returns. This 
detail does not constitute the 
appropriation any less an appropriation 
by Congress. The fallacy of appellants' 
argument is therefore apparent; every 

- 13 - 



appropriation made by Congress uses 
public money in a manner to which some 
taxpayers object. 

* * * *  

Congress need not provide a mechanism 
for allowing taxpayers to designate the 
means in which their particular tax 
dollars are spent. 

I Id.; 4 2 4  U.S. at 91-92 & n. 125, 9 6  S.Ct. at 669 & n .  125. 

Other provisions regarding federal subsidies and 

limitations on campaign contributions and expenditures were 

also upheld. Significantly, the court found that public 

campaign financing did not "prevent any candidate from 

getting on the ballot o r  any voter from casting a vote f o r  

the candidate of his choice," 424 U . S .  at 94, 9 6  S.Ct. at 

670-1. 

A close look at the public campaign financing law 

(subtitle H of the 1974 Internal Revenue Code) at issue in 

Buckley goes far to sustain the statute challenged here. 

Subtitle H provided that tax checkoff revenue could be given 

to candidates and parties f o r  financing party nominating 

conventions, and campaigns f o r  primary and general 

elections. The monetary amounts available w e r e  specified, 

as were other conditions f o r  voluntary participation in 

public financing. Id., 424 U.S. at 85-90,  96 S.Ct. at 6 6 6 -  

6 8 .  

Subtitle H also established criteria f o r  receipt 

of public money according to party size. Parties were 

- 14 - 



classified as "ma j o r ' l ,  "minor" or "new. 'I Major parties were 

those whose most recent candidate for President received at 

least 25% of the vote. Minor parties were those whose 

candidates received less than 25%,  but at least 5 %  of the 

vote.6 All other parties were considered to be new. &, 

424 U . S .  at 87-8 ,  96 S.Ct. at 6 6 7 .  Only major and minor 

parties received public money for presidential nominating 

convention expenses. New parties received nothing. Id. 

For the presidential campaigns themselves, the 

major party candidates received $20  million before the 

general election. Minor party candidates received, also 

before the election, a lesser amount based an votes received 

in the last election in relation to the votes received by 

the major parties. New party candidates could not receive 

any money until after the general e l e c t i o n .  Then,  t h e i r  

share was computed under the same method as f o r  minor 

parties--if they received at least 5% of the vote in the 

general election. x, 424 U . S .  at 88-9, 96 S.Ct. at 6 6 7 - 8 .  

In short, new party candidates were denied any 

pre-election public funding. If they did not get at least 

5% of the popular vote, they did not get any public money, 

Here, the Florida Legislature has denied pre-election public 

funding (i.e., rebates of revenue generated through filing 

Interestingly, the federal 5% threshold--the least 
proportion of the vote for a party to be considered 
'I mi nor 'I - - c o i nc ide s with Florida ' s longer-established 
threshold for a party to be considered "major." Based on 
size alone, a minor par ty  und'er federal law would be a major 
party under Florida law. 

- 15 - 



fees) to political parties that do not have at least 5% of 

the registered voters. ~f congress can deny public money, 

generated through tax checkoffs by citizens affiliated with 

any or no party; the Florida Legislature can  deny partial 

filing fee rebates t o  parties which include less than 5% of 

the registered voters. 

The Party does not attack the 5% amount as 

unreasonable. It does not attack the Florida Legislature's 

decision to base rebate eligibility on a party's pre- 

election size rather than votes actually cast f o r  t h a t  party 

in an earlier election. It concedes t h a t  the Legislature 

could retain all filing fees, thereby denying rebates t o  all 

parties. 

All that is opposed by the Par ty .  is the fact that 

major and minor parties are treated differently--the latter 

cannot  receive public money. The Party's arguments against 

§99.103 a re  essentially no different from the arguments that 

were unsuccessful in Buckley. The Party too must fail. 

As discussed above, g99.103 has nothing to do with 

Libertarian Par ty  members' ability to associate politically. 

It h a s  nothing to do with Wilson's choice to affiliate with 

t h e  Libertarian Party; his ability to get on the ballot; or, 

obviously, his voluntary decision not to submit an "undue 

burden" affidavit. The Party is trying to bootstrap an 

appropriations issue into a fundamental right. 

By analogy, another recent U.S. Supreme Court case 

supports the Florida Legislature's decision to allocate 
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public money through an election-related statute. In Rust 

v. Sullivan., 5 0 0  U . S .  173, 111 S.Ct. 1 7 5 9 ,  114 L.Ed.2d 233 

(1991), the Supreme C o u r t  rejected a F i r s t  Amendment 

challenge to r e g u l a t i o n s  implementing a federal program to 

provide  funds for family planning services. The federal law 

forbade use of the funds in programs where abortion was a 

method of family planning. The regulations prohibited 

recipient programs from discussing abortion options with 

their clients. The Court stated: 

Within far broader limits than 
petitioners a r e  willing to concede, when 
the government appropriates public funds 
to establish a program it is entitled to 
define the limits of that program. 

Id. at 1 7 7 3 .  The court found there was no intrusion on the 

recipients' First Amendment rights. Any limitation on 

employees' speech was a consequence of their decision to 

accept employment, at 1 7 7 5 ,  

Pertinently, the C o u r t  also rejected the argument 

that the First Amendment rights of program recipients were 

violated because they were also compelled to contribute 

their own matching funds as a condition of receiving the 

federal funds.' The recipients contended their privately 

funded speech was penalized by the restrictions. As to 

this, t h e  Court stated: 

We find this argument flawed for several 
reasons. Fi r s t ,  Title X subsidies are 
just t h a t ,  subsidies. The recipient is 
in no way compelled to operate a Title X 
project; to avoid the force of the 
regulations, it can simply decline the 
subsidy. See Grove City College v. 
- I  Bell 465 U . s . 5 5 5 ,  575, 104 S.Ct. 1211, 
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1222, 79 L.Ed.2d 5 1 6  (1984) 
(petitioner's First Amendment rights not 
violated because it "may terminate its 
participation in the [federal] program 
and thus avoid the requirements of [the 
federal program] " )  . B y  accepting Title 
X funds, a recipient voluntarily 
consents to any restrictions placed on 
any matching funds OF grant-related 
income. Potential grant recipients can 
choose between accepting Title X funds-- 
subject to the Government's conditions 
that they provide matching funds and 
forgo abortion counseling and referral 
in t h e  Title X project--or declining the 
subsidy and financing their unsubsidized 
program. We have never held that the 
Government violates the First Amendment 
simply by offering that choice, 

Id. at 1 7 7 5 ,  n. 5. 

Al though  abortion information restrictions 

filing fee rebates are not factually comparable, 

and 

the 

principles of Rust are very persuasive. Congress placed a 

condition on acceptance of public funds f o r  family planning 

services. The Florida Legislature limited public funds fo r  

rebates to major parties. The Rust challengers could have 

declined t h e  subsidy. Under §99.096(5), Florida Statutes, a 

minor pas ty  candidate can properly claim the filing fee 

would place  an undue burden on the resources "otherwise 

available to him"; and receive, in effect, a 100% rebate. 

All that remains is to show a rational basis for 

i399.103. As that statute declares, its purpose is to assist 

the state executive committees of the major parties meet 

their "expenses. I' 899.103 ( 1). By rebating fees to those 

committees, the Legislature financially encourages or 

strengthens major parties. It also discourages factionalism 
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and a multiplicity of splinter parties; which must know, 

before an election, that they will n o t  be eligible f o r  

rebates. 

Such considerations were sufficient to justify 

certain ballot access provisions in California. See Sto re r  

v. Brown, 415 U.S. 7 2 4 ,  736, 9 4  S.Ct. 1274, 1 2 8 2  (1974) 

("California apparently believes with the Founding Fathers 

that splintered parties and unrestrained factionalism may do 

- 

significant damage to the f ab r i c  of government. " ) . If 

discouraging factionalism is sufficient t o  sustain a law 

affecting a candidate's ability even to get onto the ballot, 

then it must also be sufficient to sustain a far more 

peripheral law as to rebate of filing fees, Similarly, if 

t h e  State can favor major parties in a manner  restricting 

ballot access by splinter groups, the State c e r t a i n l y  can 

favor major parties when allocating modest amounts of p u b l i c  

funds t o  which no political party is constitutionally 

entitled. 

Recent Florida court decisions also weigh in favor 

of the challenged statute. In McNamee v .  Smith, 6 4 7  So.2d 

1 6 2  (Fla. 1st DCA 1 9 9 4 ) ,  t h i s  c o u r t  issued a terse opinion 

upholding the "constitutionality of t h e  filing fee, election 

assessment and party assessment scheme found in sections 

99.061(1), 99.092 and 99.103, Florida Statutes." Id. at 

163. Specifically, McNamee contended that the statutory 

provisions requiring par t  of filing fees to be given to the 

state political party violated "freedom of speech and 

association. I' Id. 

- 

_I 
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Citing Little and Buckley, this court rejected a l l  

of McNamee's contentions. The c o u r t  carefully and 

appropriately noted that its review was "limited to the 

legality [not] . . .  t h e  wisdom of the challenged scheme." & 

The Fourth District's longer opinion in Boudreau 

v. Winchester, 6 4 2  So.2d 1 (Fla. 4th DCA 1994), addressed 

the propriety of a fee, not its later use. Boudreau 

attacked the statutory qualifying fee and the party 

assessment required by §99.061(1), Florida Statutes ( 1 9 9 3 ) .  

H e  claimed those fees were unconstitutional to the extent 

portions were remitted to the Republican Party and the state 

election commission trust fund; thereby f o r c i n g  him to 

support candidates of an opposing party in violation of his 

First Amendment rights. at 2. He also claimed the 

party assessment infringed upon his freedom of association, 

because it called f o r  more participation in the state p a r t y  

than he chose. Id. - 
The Fourth District rejected Boudreau's arguments. 

Recognizing that fees may not be charged for the privilege 

of exercising First Amendment sights except to the extent 

used f o r  regulating the activity, the court found that the 

state's interest in fostering political act vity; guarding 

against factionalism; and avoiding chaotic elections 

justified t h e  fees. Id. The court attached significance to 

the fact that Florida's statutory scheme allowed a candidate 

to run as an independent or choose an alternate means of 

reaching the ballot, thereby avoiding t h e  filing fee and 

party assessment altogether. 

- 
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In reaching its decision, the Boudreau court 

distinguished Butterworth v. Republican Party, 604 So.2d 4 7 7  

(E'la. 1992) (1.5% assessment against contributions received 

by political parties unconstitutional as u ndu 1 y 

burdensome"). The court then went straight to the heart of 

its (and this) case. It recognized that the statutory 

scheme is "essentially no different from the payment of 

filing fees . . . and an appropriation. Id. at D1248. The 

court followed with this observation: 

To the extent such funding is just like 
any other appropriation, Buc kley 
applies. 

I_ Id. Concluding t h e  opinion, the Fourth District cited to 

two federal cases--Burdick and Wetherinqton 7 --for the 

proposition that the state's interest in "fostering 

political parties' activity" can be a basis for upholding 

filing fees; and that the state has an interest in "guarding 

against splintered parties and factionalism." Id, 

Buckley, Little, and Boudreau compel recognition 

t h a t  t h i s  case involves no more than an appropriation of 

public money through an election-related statute. 

Consequently, partial rebate of filing fees has minimal, if 

any, F i r s t  Amendment implications. Anderson and Burdick 

compel use of a strict scrutiny test that is very much 

"refined" or "modified. I' In essence, t h e  t e s t  becomes 

Wetherinqton v. Adams, 309 F.Supp. 318 (N. D. Fla. 1 9 7 0 ) .  
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w h e t h e r  699.103 has a rational basis f o r  rebating fees to 

major party candidates only. 

Applying a rational basis test, 599.103 can 

reasonably be said to strengthen major parties and thereby 

discourage factionalism through modest financial support of 

the executive committees of major political parties. Any 

minimal First Amendment implications are overcome, 

particularly since a minor party candidate can  properly 

avoid the filing fee when that fee would unduly burden a 

party's resources otherwise available to the candidate. 

Numerous federal and state decisions have held 

that discouraging factionalism is a rational basis f o r  

ballot access statutes. While the effectiveness of rebates 

is open to question; such a question goes only to the 

statute's wisdom, not its legality. Section 99.103 is sound 

under the U . S .  Constitution. 

ISSUE I1 

SECTION 99.103, FLORIDA STATUTES, IS A 
PROPER EXERCISE OF THE LEGISLATURE'S 
APPROPRIATIONS P O W R  THAT DOES NOT 
VIOLATE THE FLORIDA CONSTITUTION 

In Issues I1 and 111, the Party contends it has 

separate rights of political association and participation 

under the Florida Constitution, and that such right is 

abridged by 599.103. Moreover, the statute places an 

improper condition on those rights. (IB, p.16-19) The 

State will answer the Party's second and third issues 

together. 
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That the Party has rights of political association 

and participation under the Florida Constitution is not 

questioned. The relevant inquiry is whether those rights 

are more expansive, so that a showing - not sufficient to 

establish a violation of the U . S .  Constitution would 

nevertheless establish a violation of the Florida 

Constitution. Absent s u c h  showing, resolution of the 

Party's First Amendment claim would necessitate the same 

result as to the Party's Florida constitutional claims. 

The Party tacitly concedes that its Florida and 

federal rights are coextensive. Below, it urged that 

Wilson's "right of candidacy [under the Florida 

Constitution] . . .  has been infringed . . .  for the same reasons 
that the statute also impermissibly burdens the 1st and 14th 

Amendment rights of himself and the other plaintiffs. (R 

7 5 )  Here, the Party maintains the state's interests are 

insufficient to sustain 899.103 under federal constitutional 

law; and, f o r  the "same reasons," are  insufficient to 

sustain the statute under Florida constitutional law. (IB, 

p .  18) If the "same reasons" would compel relief under 

either the U.S. or Florida Constitutions, the logical 

inference is that the respective rights involved are 

substantively the same. 

Except f o r  the conclusory and unsupported 

observation that the Florida right of candidacy is "more 

expansive" (IB, p . 1 8 )  merely by its existence, the P a r t y  

offers no separate authority that the Florida Constitution 
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is violated by 5 9 9 . 1 0 3 .  To the contrary, the Party 

expressly relies on it arguments as to the U . S .  

Constitution. 

As to a violation of its Florida right of 

political association, the Party relies largely on Treirnan 

v. Malmquist 342 So.2d 972 (Fla. 1977); and State v. Dodd, 

561 So.2d 2 6 3  (Fla. 1 9 9 0 ) .  Treiman invalidated a law 

requiring a judicial candidate to have been registered to 

vote in Florida in the last preceding general election. 

While -- Treiman relied upon federal and state court decisions, 

it did not even intimate that the Florida Constitution 

extends broader protection against unreasonable restraints 

on the elective process than does the U . S .  Constitution. 

statute Dodd declared unconstitutional a 

prohibiting the acceptance of campaign contributions during 

legislative sessions, recognized that free speech and 

associational sights were protected under both the federal 

and Florida Constitutions. Id. at 2 6 4 .  At no time, 

however, did Dodd consider whether s u c h  rights were broader 

under the Florida Constitution, To the contrary, Dodd cited 

only one  Florida case f o r  the unquestioned proposition that 

laws implicating the rights of speech and association must 

be narrowly tailored to serve a compelling state interest. 

Id. Otherwise, Dodd relied heavily on several U . S .  Supreme 

Court decisions. L i k e  Treiman, Dodd is not persuasive. 

The Party's reliance on the Republican Party 

decision is similarly misplaced. That decision invalidated 
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a state law placing a 1.5% assessment on some contributions 

to state and county political party executive committees. 

It did so s o l e l y  on First Amendment grounds .  Neither the 

majority, concurring, or dissenting opinions discuss or even 

cite to the Florida Constitution. Whatever the 

persuasiveness of Republican Party as to the First Amendment 

attacks on 599.103, the decision has no bearing on the 

Party's claims under the Florida Constitution. 

To be clear, the State agrees that political 

parties and candidates have rights of political association 

and participation under both the U . S .  and Florida 

Constitutions. The Party, however, has no t  shown the 

Florida rights are more extensive than the federal. S i n c e  

it passes muster under the U.S. Constitution, 599.103 a l so  

passes muster under the Florida Constitution. 

ISSUE I11 

IF SECTION 99.103, FLORIDA STATUTESf IS 
UNCONSTITUTIONAL, IT MUST BE STRICKEN IN 
ITS ENTIRETY 

The Party's initial brief is self-contradictory. 

On one hand, the 'Party's arguments challenge 599.103 in its 

entirety and on its face.  On the other hand, the Pasty asks 

this court to declare 599.103 is "unconstitutional to the 

extent minor parties are prohibited from receiving [rebate 

of] the s a m e  percentage of their candidates' filing fees as 

the major parties," (IB, p . 3 )  In the complaint, the Party 

requested that the State r e m i t  the same percentage of filing 
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fees to t h e  Libertarian Party as that remitted to major 

parties. (R 7 - 8 )  

Effectively, the Party asks this court to declare 

unconstitutional, and sever, the language in §99.103(1) 

which limits rebates to major parties. This court cannot 

grant such relief. The Party seeks return of about 53% of 

Wilson's filing fee. The only way to accomplish this would  

be to delete the following language from §99.103, Florida 

Statutes: 

99.103 Department of State to remit part 
of filing fees and party assessments of 
candidates to state executive 
committee. -- 
(1) If more than three-fourths of the 
full authorized membership of the state 
executive committee of any party w a s  
elected at the last previous election 
f o r  such members if s v  L+€+r+* 

ltave-re-w*- 
- H n * m f  t k  fi- 
e€+-- 
4Xr-ek fild-+-?gmeTcl z lez t im 
3-GL-I J -3-l- 
r-w of s u- h m M  

d--- 

P 

-T, such committee shall receive, 
f o r  the purpose of meeting its expenses, 
all filing fees collected by the 
Department of State from its candidates 
less the amount transferred to the 
Election Campaign Financing Trust Fund 
pursuant to 8 9 9 . 0 9 2  and an amount equal 
to 15 percent of the filing fees after 
such transfer, which amount the 
Department of State shall deposit in the 
General Revenue Fund of the state. 

To justify severance, Florida law requires a f o u r -  

part showing. The Party must demonstrate: 

(1) the unconstitutional provisions can 
be separated from the remaining valid 
provisions, (2) the legislative purpose 
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expressed in the valid provisions can be 
accomplished independently of those 
which are void, (3) the good and bad 
features are n o t  so inseparable in 
substance that it can be said the 
Legislature would have passed t h e  one 
without the other and, ( 4 )  an act 
complete in itself remains after the 
invalid provisions are stricken. 

Cramp v. Board of Public Instruction of Oranqe Co., 137 

So.2d 8 2 8 ,  830 (Fla. 1962) (severing unconstitutional 

provisions from Florida's statutory anti-communist loyalty 

oath). The Cramp test is still good law. See Schmitt v. - 

State, 5 9 0  So.2d 404, 4 1 5  ( F l a .  1991) (''The C r a m p  test is a 

well established component of Florida law. It has been 

applied repeatedly in countless Florida cases. . . . " ) , cert. 
den., 112 S.Ct. 1 5 7 2  ( 1 9 9 2 ) .  

Schmitt is helpful. There, the court f i r s t  

declared unconstitutional that part of a statute prohibiting 

the possession of any depiction known to include sexual 

conduct by a child. Id. at 411-14. The court then turned 
I 

to the proper remedy; that is, whether severance was 

appropriate. It found the "illegal language" could clearly 

be separated from the larger statute; that the legislative 

purpose was served by severance; that the statute's 

compelling purpose was evidence the legislature would have 

approved the remainder; and that a complete act remained 

upon severance. Therefore, severance was "entirely 

permissible." I Id. at 415. See Smith v .  Butterworth, 866 

F.2d 1318, 1321 (11th Cir, 1989) (refusing to strike all of 
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statute relating to secrecy of grand j u r y  proceedings, when 

only a p a r t  of that statute violated the F i r s t  Amendment), 

affirmed with opinion, 494 U.S. 622, 110 S.Ct. 1 3 7 6 ,  1 0 8  

L.Ed.2d 5 7 2  ( 1 9 9 0 ) .  

In contrast, the Libertarian Party cannot meet a l l  

four parts of the Cramp test. Severance is not proper. The 

State will address each part of the Cramp test separately. 

1. The Unconstitutional Provisions Can Be 
Separated 

As done at the outset of t h e  State's argument, the 

clause limiting rebates to major parties can be separated, 

literally, from subsection (1) of 899.103. 

2.  The Legislative Purpose Can Not Be 
AccomDlished 

Section 99,103(1) is clear. Only the major 

p a r t i e s  are to receive rebates. Severance of the challenged 

clause would defeat this purpose. 

I n  Dept. of Revenue v .  Maqazine Publishers of 

America, Inc., 604 So.2d 459 (Fla. 1992), the publishers 

successfully challenged, on First Amendment grounds, a 

- 

statute imposing a sales tax on secular magazines but not 

newspapers. The court then addressed the proper remedy-- 

striking the sales tax or striking the exemption. 

Obviously, the publishers desired not to pay the 

sales t a x ,  but otherwise were indifferent to whether 

newspapers were exempt. The c o u r t ,  however, turned to 
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r e l a t e d  parts of the larger sales tax statute. Those parts 

declared "specific legislative intent to t a x  each and every 

sale"; and "specific legislative intent to exempt.. .only 

such sales.. .to the extent that such exemptions are in 

accordance with the [ U . S .  and Florida constitutions]." ~. 
463, quotinq § 2 1 2 . 2 1 ( 2 )  and ( 3 ) ,  Fla. Stat. (1987). 

Relying on the quoted statutory language, the 

court concluded that the tax must prevail over the 

exemption. Therefore, the exemption was stricken, 

subjecting both magazines and newspapers to the t a x .  a. at 
464. 

A highly analogous situation arises here. 

Subsection 9 9 . 1 0 3 ( 1 )  directs return of 8 5 %  of a candidate's 

filing fee, after that fee has been reduced by the one-third 

allocated to the Election Campaign Financing Trust Fund. 

Subsection ( 2 )  directs that 95% of the 85% then be 

transferred to state executive committees "complying with 

subsection (l)." Since minor parties cannot, by definition, 

comply with subsection one, both subsections contemplate 

rebates t o  major parties o n l y .  

Section 99.103 was enacted in 1955. See 51, ch. 

29935, Laws of Fla. (19551).~ At that time, the Legislature 

placed a party size requirement as a condition f o r  the 

rebate of filing fees. Rebates were limited to parties 

* A copy of ch. 2 9 9 3 5  is attached as Appendix A .  
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which had "one-eighth (1/8th) of the total registration of 

such counties. ' I  Id. - 

In 1957, the size requirement was lowered to 5 % .  

See c h .  5 7 - 6 2 ,  Laws of Fla. Altogether, 5 9 9 . 1 0 3  has been 

amended nine times; the most recent of which was in 1991. 

(See the history note following 599.103.) Despite ample 

opportunity, the Legislature has not departed from a size 

requirement for obtaining rebates, and has left this 

requirement at 5 %  fo r  nearly 4 0  years. 

A size requirement is a practical way to limit 

rebates to parties with more than token membership. By so 

doing, the statute lends modest financial support to 

executive committees of such parties, thereby "discouraging" 

very small splinter groups .  Deleting the long-established 

size requirement would entirely defeat this purpose. 

The legislative history of 999.103 strengthens the 

inference urged by the State. The Legislature would n o t  

have passed the statute with the challenged clause deleted. 

To do so would frustrate the goal of discouraging 

factionalism. 

Subsections 99.103 (1) and ( 2 )  evince clear 

Legislative intent to discourage factionalism by 

financially supporting t h e  major parties only. This intent 

must control over the Party's desire f o r  a rebate, just as 

imposition of the tax controlled over the exemption at issue 

in Maqazine Publishers. The P a r t y  cannot meet this part of 

the Cramp test, 
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3 .  The Legislature Would Not Have Passed 
The Good Features Without t h e  Bad 

The Legislature did not intend that all p o l i t i c a l  

parties, regardless of t h e i r  size, obtain rebates; since 

doing so would defeat the purpose of g99.103. Therefore, it 

cannot be said that the Legislature would have passed the 

statute without the 5% size requirement. 

4 .  A ComDlete A c t  Remains 

The State agrees that, literally, a complete 

statutory act would remain if the challenged clause alone 

were stricken. 

In sum, the Party cannot m e e t  the two most 

critical parts of Cramp. It cannot demonstrate that 

deleting the challenged clause from §99.103(1) would 

accomplish the Legislature's purpose, and that the 

Legislature would have passed §99.103(1) with the challenged 

c lause  deleted. This court c a n n o t  make such a decision for 

the Legislature. ~f the differing treatment of major and 

minor parties under subsection (1) of 599.103 is 

unconstitutional, all of that subsection must be 

invalidated. 9 

Well established principles of severance preclude 

striking just the challenged clause in §99.103(1). There is 

a second, equally compelling reason f o r  not doing so, By 

Subsection (2) of 599.103 cannot operate independently, 
and must be invalidated if subsection (1) is 
unconstitutional. 
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invalidating the entire statute, this court leaves the 

Legislature with the opportunity of enacting a new statute 

providing rebates to all parties; or, by doing nothing, 

providing rebates to no parties. 

The Legislature is entitled to this opportunity. 

In the recent decision of Department of Revenue v. Kuhnlein, 

646 So.2d 717 (Fla. 1 9 9 4 ) ,  cert. pending sub. nom., Adams v. 

Dickinson, case no. 94-1443; the Florida Supreme Court 

clarified i t s  original opinion in response to a motion by 

the Florida Legislature. at 726-7. It recognized that 

typically the Legislature has the authority to "fashion a 

retroactive remedy" when a t a x  is invalidated under the 

Commerce Clause. Id. at 726, relying on McKesson Corp. v. 

Division of Alcoholic Beveraqes & Tobacco, 496 U.S. 18, 110 

S.Ct. 2238, 110 L.Ed.2d 17 (1990). The court added: 

I n  so saying we strongly emphasize 
that the courts should show great 
deference to the legislative 
prerogative. If there is any reasonable 
way that prerogative may be honored 
without substantial injustice . . .  then a 
court reviewing a tax case of this type 
should give the Legislature the 
opportunity to fashion a re t roac t ive  
remedy within a reasonable period of 
time . 

Id. at 727. 

While t h i s  case does not involve a t a x  statute, 

the deference to the Legislature displayed in Kuhnlein is 

very compelling by analogy. Here, the Legislature must be 

given the opportunity, if 899.103(1) is unconstitutional, to 
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decide whether all or no political parties get rebates i n  

the future. While  this court could order a refund of the 

disputed part of Wilson's filing fee, this court cannot 

require that all parties be eligible for future rebates 

simply by deleting language from § 9 9 , 1 0 3 ( 1 ) .  

CONCLUSION 

In the conclusion to its initial brief, the Party 

asks that 599.103 be declared "contrary to,..42 U . S . C .  

51983." (IB, p . 2 0 )  No additional argument is presented. 

By neither arguing a civil rights claim nor incorporating an 

earlier such argument, the Party has waived any civil rights 

claim alleged in the complaint. 

T h i s  lawsuit and Party's arguments are in the 

nature of declaratory relief, and have sought return of the 

denied rebate as more of an afterthought. The Party has 

completely adequate remedies at state law. There is no 

justification f o r  resorting to 31983. See Kuhnlein, 646 

So.2d at 725-6 (refusing to address the plaintiffs' "other 

issues"--including 5 1 9 8 3  claim--when the  nature of the case 

would require that all petitions be treated as requests for 

declaratory judgment), cer t .  pending sub. nom, Adams v. 

Dickinson, case no. 94-1443. 

Section 99,103, Florida Statutes, does not violate 

the Party's rights of political association and 

participation; and is constitutional. If the limitation of 



rebates to major parties is unconstitutional, that 

limitation is not severable. All of the statute must be 

s t r i c k e n .  

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
ATTOFWEY GENERAL 

c 

/ 
Assistant AttorneB General 
Florida Bar No, 333646 
OFFICE OF THE ATTORNEY GENERAL 
The Capitol--PLOl 
Tallahassee, FL 32399-1050 
(904) 488-9935 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing has been furnished by U . S .  Mail to DANIEL F. 

WALKER, Esq., 221 East Seventh Avenue, Tallahassee, Florida 

32303;  this [& day of A&y , 1995. 
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SENATE BILL HO. 1132 
AN ACT mending and revising Sections 103.121 and 103.1ll, 

Florida Statutes, and providing addtions to Sections 99.103 and 
104.272, Florida Statutes; relating to state and county executive 
committees; secretary of states remission of filing fees and party 
assessments of candidates to state executive committees; mis- 
handling of funds by ofiicers of state executive committees. 

892 

LAM’S OF FLORIDA CHP2TZP. 29935 

i 

Be 11 Enacted by  the Legislature of the State o j  Florida: 

thereto a new section to be designated 99.103 to read: 
Section 1. Chapter 99, Florida Statutes, is amended to add 

99.103 “ S e c r e t q  or’ state to xern i t  fding fees and part>- 
zssessments of candidates to  state executive com- 
mittees.” 

(I) If more thzn three-fourths oi the full authorized member- 
ship of the  state executive comrnitree 0: any part). u - 2 ~  elected at 
the last previous election for such members, and, if such pzrty 
shall be declared by the secretary of state to have recorded on the  
registration b o o b  of the counties, 2s oi  the iirst day of Feb-ua-ry 
in even numbered years, one-eighth (1/8th) of the t o t d  registra- 
tions of such counties when added together, such committee shall 
receive, l o r  t h e  purpose of meeting its expenses, all f i h g  r’ees col- 

7 

lected by the secret-? of state irom i ts  cadidates.  Y 
(2) KO: later thvl  thirty (30) days prior to the h s t  primary 

in even numbered years t h e  secretary of state shall remit all filing 
fees or pzrty a e s s m e n t s  that may have been collected by them to 
the respective s k t e  executive committee of the  parties complying 
with subsection (1). P q  assessments collected by the secretary of 
state shzll bP remitted to the appropriate state executive committee, 
irrespective of other requirements of ths section, provided such 
committee is d d y  orgz?r*ired under the provisions or’ $103.111. 

Section 2. Paragraph (h) oi subsection (1) of Section 103.121, 
Florida Statutes, is amended znd a new subsection (4)  is added t o  
section 103.121 Florid2 Statutes, to read: 

103.121 Powers 2nd duties of executive committees. 

(1) The state xqd county executive cornnittees shall have the 
fo l lo~- ing  powers and duties: 

(h) to make zzsessment i t  requires of c a d i d a t e s  ior the pur- 
poses oi meeting their expenses or maintaining their party organi- 
zation, not later t h a n  twenty (30) ca lendz  days before the  last 
fJing date ior state o6ces  or’ each year in which a general election 
is held. I40 executive committee shall levy assessments to  exceed 
two (2)  per cent oi the vvluzl s a l u ~ :  of t h e  ofiice sought by any 
candidate. 
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W i h  five (5) days the  state executive committee shall deliver 
a certif ied copy of the assessments to t h e  secretan' of state. The 
county executive committee, shall deliver their certified cop>' t o  
the clerk of the board of county commissioners. The certified copies 
shall be fled by the secretary of state,  and by t h e  b o a d  of county 
commissioners. The county executive committee s h d  have exc lu -  
sive power t o  les-y 2nd receive payment of assessments upon candi- 
dates to be \Toted for in a single c o u n ~  except state senators and 
members oi the house of representatives a d  the state executive 
committees shzll have esclusive power to le\?- 211 other assessments 
authorized. Vpon payment by a canddate  of his 6 . g  fee and  
commit tee assessment, he shall be entitled t o  a receipt from the 
oEcer wjrh whom he qualified. If any executive committee shal! 
fail to meet a d  levy party vsessments beiore t h e  zxpiration of 
the last dale ior levying assessments in a y e r r  in v;hch a generd 
election is held, :hen such assessments shall be two (2)  per cent. 

(4) Tne ch&man and treasurer of the s a t e  executive com- 
m i t t e e  of a n y  pa-?>* s h d  be accountable for  the funds of such to%.- 
m i t t e e  and joint)>- liable for  their proper eiTenditure for author- 
ized purposes only. The t r e s u r e r  of such state executive com- 
mit tee  shall krnish adequate bond, but not less thzn ten thousand 
dollars (Sl0,OOO.OO). The funds of such coinnittee shzll be pubiicly 
audited at the end of each calendar year  2nd a copy of such audit 
furnished t h e  attome)' generd for  his eszmination prior to April 
Ist of the ensuing year. Copies oi  such audit wL.ben.3ed xvith the 
attorney general shall become public documents. 

Section 3. Chapter 104, Florida Statutes, is amended t o  add 
thereto a new section to be desi-mated section 104.272 to  read: 

104.252 hf ishzndhg oi funds by o5cers  or' state executive 
c o b  t tees. 

- b y  chzhmm or  treasurer oi  a s ta te  execut ive committee of a y  
political party who shall improperl)' e q e n d ,  misappropriate or 
make f&e or improper accounting for  the funds of such committee 
shall upon conviction be guilty of a r'elon?.. 

Secrion 4. Section 105.111, Florida Statutes, is amended t o  read: 

i 

I 

103.111 State and county executis-e committees. 
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(1) The state executive committee of each political part!. shall 
consist of two members, a man and a womm for each county, who 
shall be elected for four years in the second p r i m a 7  elections held 
in the year 1958 and e v e w  four gears thereafter. The members of 
the executive committee shall, n.ithm t h t y  days  after their elec- 
tion, meet and organize by electing from their members a chairman 
and a vice-chairman, one of whom is a man and the other a woman, 
and a vice-chairman for each congressional district, and other such 
ofiicers 2s each cornrniitee deems necessary. T h e  outgoing chair- 
man oi  the state executive committee shall, not less t hv l  ten days 
before the iirst meeting, notify each newly elected member of the 
time and placc of the meetings. 

The county executive commi t tee  oi each political party s h d  
consist oi two members, a man a d  a woman, from each precinct 
uithm the county, who shall be elected for four years at the second 
primary held i n  the y e a -  1933, and ever!. iour years thereafter; 
provided that in precincts having an o5cial  registration of more 
than one thousand (1,000) q u a e d  electors an additions! t w o  (2) 
members, 2 man and a woman, s h d  be aufhorized and their mem- 
b e r s h p  provided for as il other precincts. The members of the 
committee shill, \\-it& tbu-ty (30) days after their electioq meet 
at t h e  county seat and organize by electing from zmong their 
members 2 chairman 2nd a vice-chairman, one of whom shal l  be 
a man and the other 2 y o m a ,  and other  o6cers  as are  necessary. 

Jn the event of no election of committeemen or committee- 
women, or of a vacancy occurring from any other cause in any 
county executive consnittee, the chairman shall czll 2 meeting of 
the county executive committee by due notice t o  all members and 
the vacancy s h d  be i i l e d  by a majority vote of the members of 
the county executive committee attending from among the members 
of the p a y  residing in the precinct where the v a c a c y  occurs. In 
the event of n o  election o r  of a cacmcy occurring from any other 
cause in the state executive committee, the executive committee, 
or  a majority thereof, oi the county so without representation, may 
fiu t h e  vacancy by the election of some person who is a member of 
the party in the county.  Any ofEcer or member of any of the com- 
mittees may be rerncved and his or her ofiice declared vacant 
upon a two-thirds vote of the entire membership of the committee 
at  zny regular meeting ox at any  special meeting, after ten days 
notice to  the member&? of the c o d t t e e  that a motion ior that 
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purpose will be considered at a special meeting. T h e  removal may 
be for any cause which in the opinion of two-thuds of t h e  member- 
ship of the commit tee warrants t h e  removal of the member. A n y  
vacancy so created is f l e d  as provided above. 

(4) In the event of no election of precinct committeeman or 
committeewoman, or of a vacancy occurring from ang other cause 
in zny county executive committee, where such vaczncy is not 
W e d  by the county executive committee as herein provided, the 
chairman of the state executive committee of such party may fdl 
such vacancy by appointment, if! after giving sixty (60) days notice 
of his pr  her  intention to  do so,  to the chairman of the county 
executive committee by registered mail, such vacancy is not H l e d  
by the county executive committee. 

(5) In  the  event of no election of county committeemen or com- 
mitteewomen of a political party in any county the chairman of the 
state executive committee of such party may appoint a committee- 
man and a comrnitteewoman in each precinct in said count>+ from 
the  members of t h e  party residing in the precinct to whch the 
appointment is made a d  all appointments so made s h d  constitute 
the  county executive committee of such party until the next elec- 
tion i n  such county when a county executive committee shall be 
elected as herein provided. 

(6) The members of t h e  state executive committee from each 
congressional district under t h e  vice-chairman from such district 
shall perfonn all duties uzuallg handled by congressional district 
committees if authorized. 

(7) A majority of the members of the state or county executive 
committee shill constitute a quorum. 

Approved by the Governor June 20, 1955. 

Filed in OEce Secretary of the State June 20, 1955. 
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STATEMENT O F  THE CASE 

?Tie Librtarian Party of Florj.da, the Likrtarian Party of Florida 

Executive Carranittee, and Richard V a j s  filed a complaint in fall o f  

1993, challenging the constitutionality of the fee-distribution features 

of 899.103, Fla.  S t a t .  (1993), insofar as the  state executive conanittees 

of minor parties receive no percentage of the filing fees paid by their 

candidates for state and federal office, but the s t a t e  expcutive committees 

of "major" political parties are statutori1.y entitled ko a percentage of  

the  filing fees paid by their respective candidates for s ta te  and federal 

office. [ R  1-91 

When the L,.ibFIrtarian Party did n o t  obtain sufficient valid p t i t i o n  

sjgnatures to p l a m  Vajs on t l i ~  ballot, a spcond awnded cmplaint was 

filed td ouhatj.tukn nohnrt w1 Inon, r I j b r t n r i ~ n  C F I T I ~ ~ ~ R ~ ~  for n i ~ t r i r t  1 

in the State F ~ Q W S F  o f  Representatives and for whom sufficient petition 

signatures were obtained for ball.ot access, for Vajs. [R 41-491 

'I'he parties stipulated to the k l o w  facts, and the l m r  court 

heard arguments in chambers on NovElmber 29, 1994, on the parties' respective 

motions for judgment on the merits. 

January 11, 1995, granting the defendants' motion. [R 148-1621 The 

plaintiffs filed Notice of h p p a l  on Feb. 10, 1995. [R 1,633 

The court rendered its opinion on 

STATEMENT OF THE FACTS 

'Vhe Libertarian Party of Ftorida is a minor party iinder $97.021( 151, 

Fla. Stat. (1993); at least three-fotirths of its s ta te  executive committee 

was elected a t  each annual convention in 1992, 1993, and 1994. [R 1491 

Rolxrt Wilson was thp L i k r t a r i a n  Party of Florida nominee i n  1994 for  

District 4 of the Florida House of Representatives: he paid a qualjfying 

fee of $1,278.42 to the Department of State and appeared on the November 

8 ,  1994 general election ballot. [ A  1491 

1 
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SUMMARY OF ARGUMENT 

l'he filing-fee distribution schematic set forth i n  699.103( 1) , 

Fla. S t a t .  (1993) which provides that  minor political parties receive 

no p r  cent of their candidates' filing fees paid to the Jkpartment of 

State,  while "majorrr parties ( w i t h  5%+ statewide voter registration) 

receive approximately 53% of the filinq fees paid by their respectiw 

candidates to the Department of Stake, violates t he  First and Fourteenth 

Amendments of the tJ.S. Constitution; Artic1.e T, Section 1 of the Florida 

Constitution: and, Article 1, Section 5 of the Florida Constitution. 

The l m r  cour-t: mimpplied federal and etaha pracednnl: by 

characterizing the cha3.lenged s t a t u t e  SP a ballot-access statute  -- which 

j.t is not -- and that Prmr cascaded into an adoption of gcnrerrmntal 

Lnterests which were irrelevant to and illegitimately invoked as 

sufficient to cloak the fee-distribution disparity with the apparance  

of constitutionality, 

A ballot-access statute is a measure designed to make a candidate or 

par ty  show tha t  there exists sufficient public supprt to j u s t i f y  the 

party or candidate being placed on the bal lo t .  For example, a candidate 

presumably can raise funds frm the  puhlic in an amount necessary to pay 

a filing fee if enough popular support exists for the  candidate t o  be 

placed on the ballot. 

Election Code is nnt M . n g  challenged. 

The existence of a filing fee within the Florida 

What is challenged is one of the inherent attributes of the filing 

fee which comes to the fore only if a minor party has obtained enough 

petition slqnatures for ballot placement of a candidate, and that 

candidate has qualified for the ballot and has  funds to pay the fee. 

the filing fee & distributed has abso1,utely nothing to do with ascertaining 

2 

HOW 



whether there is sufficient voter s u p p r t  to justify placing a party or 

candidate on khs ballot;. 

lailndry list of "compl.linc~ s t a t e  j nt,erests" invnlwd in ballot-access 

cases -- e.g., preventing factionalism, voter confusion, a multiplicity 

of parties, etc. -- is rendered mot, b c a u s ~ !  the vnt,.ers have shown that 

If there is sufficient voter support, the 

they want an additional party or candidate on the ballot. 

Making the error of treating this case as one o f  ha]-lot-access, the  

lower court proceeded to misinterpret sanewhat relevant caselaw, and 

relied upon irrelevant prccedent. Disti.nguishinq factors ktween this 

case and others were disrpgardfd or overlooked. 

plaintiffs' fundamental rights of plitical association (Illinois St. 

Bd. of Elections v. Socialist Workers Party, 440 U.S. 173, 184, 99 S.Ct. 

983, 59 t. Ed. 2d 230 ( 1979) ) were incorrecLly idenblfied RO "mInSttini*~ 

despite the obvious disincentive to political cmr@ition and participa- 

tion, and despite the absence of legitimate reasons for the statutorily 

mandated disparity in the flow n€ internally-generated henefits to  

The burdms on the 

major parties in light of the lack of similar benefits €or minor parties. 

An improper condition was placed on the exercise of political 

association and participation rights of the plaintiffs, a condition which 

not only  had nothing to do with earning ballot acmss,  but penalized the 

attainment of earning a place on the ballot against, major party competitors 

in the electoral arena. 

The luwer court judqwnt should he reversed, and $99.103(1) should be 

declared unconstitutional. to the extent that minor parties are prohibited 

from receiving the same percentage of their candidates' filing fees as 

the major parties receive from their respctive candidates. 

3 



ARGUMENT 

'ISSUE I 

THE T m , R  COURT MISAPPLTET) S'l'A'rE AND FEDEMT, JURISPRUDENCE 
BY MISTNTERPRETJNG THE NATURE OF THE CASE, PROJECTIhG 

INSUFFICIENT WETGHT Tc, TfTE RtRlXNS W O N  VIE  PLAINTIFFS' 
RIGIWS OF POLITTCAJd ASSOCIATION AND PARTTCIPATION. 

IRRELEVANT STATE INTERESTS WITHIN THE CASE, AND mvrm 

A .  L i t t l e ,  Boudreau, and McNamee are distinguishable in significant 
aspcts from this case, suffiriently su to mprit more s m r e  
scrutiny of the rights and interests at issue. 

The lower court decision rest~d heavily upon L i t t l e  v. Florida 

Mpt. o€ State, 19 F . 3 d  4 ( 1 1 t h  Cir. 399/1), Boudreau v. Winchester, 642 

S0.2d 1 (Fla.  4th DCA 1994), and McNamee v. Smith, 647 Sn.2d 162 (Fla. 

1st E A  1991). [R 155, 158, 159, 160) 

A litany of scruci a1 fact,ors and corisiderations distinguish the 

case on appFaL frm the three mses notad a b v e .  

(1) N o t  in Little, Mudreau,  or McNamee was there an issue of one 

ballot-qualified candidate, on a partisan ticket, facing a situation 

where he was offsetting more election-administration costs than a 

similarly-situated, hallot-qualified opponent for the same office. 

this case, the State retained on hundred p r  cent of the filing fee paid 

by plaintiff Robert Wilson, since tie was a minor party candidate, 

State,  however, sptains only a mall prtion (15% of two-thirds) of the 

filing fees paid by major-party candidates, includinq the oppnents  of 

Robert Wilson. Wilson, as  R minor party candidate, encountered a 

condition on the exercise of h i s  political association rights & faced 

by any of t h e  plaintiffs in Little, Boudreau, or M c N m e -  

(2) N o t  in Little, Boudreau, or McNamee was there an issue of sme 

In 

The 

political parties financially knefithg frcnii their respective candidates' 

filing fees while other political parties were denied the same statutory - 

directed henefit from the filing fees of t h e i r  candidates. In this case, 

4 



the JAbertarian Party of Florida obtained a sufficient n u d r  of petition 

signatures to place Wilson on the general election bal lot ,  thus attaining 

ballot access by shuwi.nq a modicum of public support among voters. 

having jumped the hurdle or b a i l o k  nccean, k h e  party w i b l i  wlijdi wi~nnn 

was affiliated received no financial support; from Wilson's filing fee, 

though the two '#major parties" k n e f i t e d  from the filing fees paid by 

their respective ncminees who opposed Wilson on the general election 

ballot. No such scenario existed in t,he trio of 1.994 decl.slons cited by 

the l m r  corirt:. 

( 3 )  

Boudreau, and McNamee, R o k r t  Wi.lson had no alternative route to the  

ballot which he, a s  a minor party candidate with sufficient: funds  to pay 

the fee, could legitimately invoke. 

Despite 

Of great imwrtance is th is :  Unlike the plaintiffs in Little, 

In L i t t l e ,  a candidate for non-partisan judicial office could obtain 

ballot-access without, paying a f i l j . nq  fee hy collecting and submitting a 

sufficient number of petition signatures in lieu of paying the fee, under 

5105.035(3), Fla. S t a t .  (1.993). In BOudreau, a Republican candidate who 

did - not want a portion of tiis fee transmitted to the party with which he was 

affiliated also had an alternative route of ballot access of which he could 

avail himself and yet, remain a Republican: he could have obtained a number 

of WtiiAon signatures from a t  I.east three p r  cent of registered voters in 

the district of the office sought, under §99.095(3), Fla. Stat. (1993); the 

same features applied in McNamee. 

distributions of candidate filing fpes betwem or amng competj.ng candidates 

None of these cases j.nvolwd disparate 

for the same office. 

In the case on a p p a l ,  no genuine alternative to p a y m n t  of the filing 

5 



fee exists for a minor party candidate who has sufficient funds to pay 

the fee. 

signatures far Wilson's placement on the ballot: there is no statutory 

alternative for submittal of a supplemental amount of signatures to he 

s i h n i t t e d  in lieu of the filing fee. 

he had sufficient funds t o  pay the fil.ing fee; obviously, he d i d  so. 

The Libertarian Party s u h i t t e d  the necessary amount of petition 

Wilson i n  good faith determined 

Wilson could d o  nothing elm, could invoke no alternatdvm rauta tn 

the ballot without; paying thp filing fee and yet remain what he was -- 

a candidate on the TAhertarian Party ticket. 

The sole ' ta l t txnnt ivet t  for Wilson to avoid payinq t he  fee, as a 

minor party candidatp, would h a w  k e n  for him (under §99.096(5) ,  Fla. 

S t n t .  (IQQn)) to mwmr Rn nab11 (and f j l n  it, wIt,h tho Mpartmnt, of State) 

that  he was "unable to pay such fpe without imposing on his Wrsonal 

resources of upon resources otherwise available to him[. 1" 

had sufficient funds tn pay the fee, which he d i d ,  and yet sign an oath 

oE undue financial burden, would have placed Wilson i n  the position of 

ccmunitting an act of false swearing, i n  violation of §104.011, Fla .  

S t a t .  ( 1993). 

To have 

7 9 w  only "alternativp" open to Wilson, as a T,ikrtarian Farty 

nminee and for whom suffiri~nt siqnatures were collected to place him 

on the bal lot ,  was the i l l u s o r y ,  sham alternative of signing an oath 

of undue burden whiclh he could not sign i n  good faith; this f s  borne 

by the f a c t  of him actually paying the filing fee. 

out 

The lower court f a i l e d  t o  considw this feature of the case. Recause 

of that failure, the lower court decision should he reversed. 
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n .  77r- l m r  court m 4 ~ t ; r l m n l y  kreatml tFip C ~ R F  y& judice iw a 
hallat--accsss case and improprly relied upon Stoser V.  
B r m  as prsttasive precedent. 

The lower court, by uphiol.ding the challenged statute, in part ,  

because "discourages factioanlim and a multiplicity of splinter 

parties" [R 1581 greatly confused the concept of satisfying 

conditions in order &Fake the ballot with the totally unlmown and 

jurisprudentially iinrecognized concept of applying post-access 

disincentives and cmpet,itively punitive measures against only certain 

political entities and candidates who have earned a place on the ballot, 

The lower court cited Storer v. Brawn, 415 U.S. 724, 736, 94 S-Ct. 

1274, 1282 (1974) a s  precdmt. [I? 1581 A r w i e w  of Storer shows j u s t  

how inapplicable hhatl precednnt is to t h i s  case. 

A t  issue in Storer w e w  party-disaffiliatinn rquirmnts for 

indepndent candj dates ptitj oning prcentage standards €or ballot-access, 

the time wried within which signatures could be collected, and eligibility 

standards for those w h o  could validly sign a petit ion.  

None of the s t a tu to ry  features chal.1enged in Storer were to lx applied 

hecause, contemporaneously or a f t p r ,  a non-major-party candidate earned 

placement on the ballot. 

?'he precedential v a l u ~  is further undermined u p n  consideration of the 

governmental interests favorably referenced in Storer: political stability, 

assurance of majority winners, an understandable ballot, and prevention of 

clogging of election machinery. Stores, 415 U.5. at 728-732. All of these 

arc3 rationales for making the a c t  of obtaining ballot placement something 

to IE earned -- hit, once earnedr sanething t o  be F n a l i z e d .  
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Once R o k r t  W i l s o n l s  place on the ballot was earned by v i r t u e  of 

the L i k r t a r i a n  Party's @,itj.oning efforts, Wilson was on the hal-lot 

-- and any s t a t e  interest ,  c o n c e r n i n q  s t a b i l i t y ,  clogged electoral 

machinery, or an understandab3.e ballok wple rendtvccl moot. 

fee is t o  be distributed once paid has nothing t o  do wi th  s t anda rds  

p e r t a i n i n g  to whether t h e r e  i .s s i l f f i . c ien t  v o t e r  i n t e r e s t  to  justify 

the bal lo t  placement of a candida te  or a party. 

llow a f f l f ing  

The ap~xl . lan ts  further no te  t h a t  any a l l e g e d  s t a t e  i n t e r s t  in 

diacournqI.ng n t'mii~.ttprScl.k.y n~ par.tiPtat* i n  o n l y  of vit~l imyxsrtance 

i f  there is a s take  i n t e r e s t  i n  "assvrinq m a j o r i t y  winners , "  an i n t e r e s t  

o f t e n  cited ( a s  it, was i n  Storer). ?%at, a l l . q e d  i n t e r e s t  j s  no t  nf 

a m w l l i n g  nature i n  F lo r ida ,  g i w n  tha t  A r t i c l e  V I ,  Sec t ion  1 of t h e  

Florida Const, i tution only squires a plurality s t anda rd ,  n o t  a m a j o r i t y  

standard, for victory a t  the general e l e c t i o n  stage. 

The p r e s u p p o s i t i o n  of t h e  lower c o u r t  op in ion ,  that s i m i l a r l y  

s i t u a t e d  candida tes  and par t ips  on t,he ba l lo t  can y e t  bF! unequal under 

the law i n  order to p r e w n t  fartionalism, is unheard of i n  American 

jur i sprudence .  

prmissible to prevent  thc pwsence of more than two p a r t i e s  or two 

competing candida tps  for a qiwn office a t  a general e l e c t i o n *  

for a minor par ty  cand ida te  could be counted a s  one-half o f  a vote -- 

to  p r e v e n t  a m u l t i p l i c i t y  of parties, of course. 

parties could be declared  taxable i n c m ,  b u t  no t  so for "major" parties 

-- to "foster the a c t i v i t y  and developwnt" of m a j o r  parties, of cotirset 

Neither such a p r e s i i p p s i t i o n ,  nor t he  d e c i s i o n  of the lower court, 

Under t h a t  reasoning,  v i r t u a l . l y  anything would be 

A vote 

mnations to minor 

should Ix a l l m m l  to  s t m d .  
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C. The 1,nw~r court, f n i l d  t,o r p c n y n i m  and acenunt f o r  thp Inurdms 
upon the exercise of the  p l a i n t i f f s '  rjqlits of p l i t , i c a l  assori- 
a t ion ,  and i n c o r r w t l y  i d e n t l f  ied such concerns as  "specul.ative. " 

facts  t h a t  would support such swcuhtive claims" such a s  the s t a t u t e  

p n a l i z i n g  "individual,  minor  par ty  candidates f o r  forcing them t o  bear  

or offset e l ec t ion  costs t o  a greater degxw than major party 

candidate." [R 15/11 

s m  deductive reasoning ( to the ex ten t  such observatioris a r e  not 

s e l f - e v i d m t ) .  

As the  l o w ~ r  court rmmqnimrl In a footnokc [I? 15/11, Wilson paid 

a filinq fee of $1,278.42; f i fky - th ree  per cent of that amount i s  $677.56. 

I t  is the amount of $677.56 which would have been t ransfer red  to  the 

L i k r t a r i a n  Pa r ty  of Florida executive cnmnitte - If minor pa r t Je s  and 

t h e i r  s t a t e  and f ede ra l  candidates were t r ea t ed  the same a s  major p a r t i e s  

(and t h e i r  candidates) under g99.103. 

"MajorL' p a r t i e s ,  those with g r e a t e r  than 5% statewide voter regis- 

t r a t i o n ,  receive a s i q n i f i c a n t  percent of t h e  f i . l ing  fees paid by t h e i r  

candidates to  the Department of 5tat.e. The p a r t i e s  are t o  use  the  funds 

to m e t  their " e x p n s e s .  'I 'I'li~? major p a r t i p s  a r e  financially strengthened 

by t he  infusion of f u n d s  d i r e c t l y  traceah1.e t o  the f i l i n q  fees paid by 

their candidates t o  t he  Department of S ta t e :  t h i s  is apparent from the 

relevant statutes. 

Minor parties such as the  Libertarian Party of Florida receive no 

percentage of the f i l i n g  fees paid by their candidates,  such a s  Robert, 
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Wilson, to the Deparkmont of S t a t e .  

k+he Elling fees of tk!l r s l n i i  lnrJ.y-eiti,laI:,t.tl canAidatc.s wl.t ,h w l i l d i  to 

"meet e x p n s m .  I' "his j s s:elf-pvi.dwit, simp.! y d e d ~ c ~ d  From the s t a t l l t e s .  

t4itior parties receive no funds from 

~ . l . a i n l y ,  a c o m p t i t i v p  h r d m  f a 1 . 1 ~  upon minor p l i t i c a l  p a r t i e s .  

"A burden t h a t  f a l l s  unequal ly  on n e w  or smal l  pa r t i e s  . * . impinges, 

by its ve ry  na tu re ,  on associat ional  choices protected by the F i r s t  

Awncfmnnk, Tt ,  disoriminatmR nqa4nPt: ttmea c-.;rndJ.dat,w and -- of  

p a r t i c u l a r  i m p r t a n c e  -- against-, those  voters whose p l . i t ; i c a l  prefwerices 

lie outside the ex i s t i , nq  p 1 . i  t i c a l  p a r t i e s .  [cit,ation omi t ted]  Ry 

l h i t i n g  t h e  o p p o r t u n i t i e s  OF indF~ndent-,-miridetl voters t o  associate 

i n  t h e  e l e c t o r a l  a r ena  t,o enhance t1iej.r e f fec t , iverwss  as a groilp, such 

r m k r j r k i o n s  threat.nn t,n r ~ d i i r e  djvcrsi t y  arid competition i n  t h e  

marketplace of ideas. Aridcrsoti v. Celcbrezxe, 460 11.S. 780, 793-794, 

103 S.Ct. 1564, 75 T.t.Ed.2d 547 (1.9R3). '1%~ feP-distribUtlon -- mc3tTly 

a d i r e c t  rebate of funds provided by t h e  candidatr, his supprters, or 

b t h ,  nothing else ( such  t a x  revenues or bond p r m e e d s )  -- obviously 

enhances the e f f e c t i v e n e s s  of the  xel.evant group, currentAy only  the 

Democratic and Republican part ies .  

minor partips is n o t  s i m i l a r l y  enhanced by the filing fees of t h e i r  

respective candida tes .  

The h a m  of the L i k r t a r i n n  P a r t y  is all.  the mre r e c c q n i m b l e  I n  

' 1 1 ~  e f f e c t i v e n e s s  of cmwting 

l i g h t  of the cit i .7,ens '  "co t i s t j . tu t iona1 .  r ight . . . t o  c r e a t e  arid develop  

new p o l i t i c a l  par t ies . "  Norman v. Reed, --- [J.S. --- , 112 S.Ct. 698, 705 

(1992). 

Par ty  of Florida js haxrwd when i t  is denied the s m  percentage of its 

candida tes '  filing fees a s  are rece ived  by competing major p a r t i e s  from 

I t  is self-evident that, the "dcvelopnenh" of  the L i k r t a r i a n  
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the filing fees paid to  the Lkpartinent of S t a t e  by their respective 

candidates w h o  also are on the ballot. 

Firially, it i s  s e l f - e v i d e n t  t h a t  when the S t a t e  r e t a i n s  100 per 

cent of one candida te ' s  fee, and the S t a t e  retains less than 50 p r  

cent of the same filing fee paid by a competing candidate far the same 

office, then the candidate ( e . g . ,  R o b e r t  Wilson) whose fee was t o t a l l y  

retained by the  S t a t e  is offsetting a g r e a t e r  percentage and greater 

absolute amount of election-related administrative costs than is the 

candidate (from a tnajor par ty)  of whose f i l . i n g  Fee the government 

retains less than f i f t y  p r  cent. 

a &ondiscriminatory fee [emphasis added] that, advances the regulatory 

i n t e r e s t  of re imburs ing  the s ta te  for its election expenses, p a r t i c u l a r l y  

if it offers alternative avenue of ballot access, but it cannot use t h e  

"A s t a t e  migl i t  p n n i s s i b l y  charge 

fee to decide WYW dwaarvmrr ta ke a11 Lhu b t 1 m ( : . f i  ~ u ~ a n i  v,  Rrivnnalc, 

973 F.2d  1539, 1547 (11th C i r .  1992).  l'he f i l i n g  fee a t  i s s u e  is riot 

nondiscriminatory; how i t  is distributed, and h o w  mw:h of it  is retained 

by the State, are inherent a t t r i b u t e s  of the fee. 'l'k burden of this 

discriminatory fee is f u r t h e r  conipounded b y  the absence of a ballot-access 

avenue for  rninar party cand ida te s  w h i c h  is not contjngeriI; upon payment; 

of the  fee by candida tes  w h o  have s u f f i c i e n t  funds .  

The lower ccmrt mistaltenJy asser ted  that "the s t a t u t e ' s  First 

Amendment implications are so m i n i m a l  tha t  a rational basis test applies." 

[R 1531 In l i g h t  of Anderson v. Celebrczzc, Nonnan v. Reed, and Fulani  v. 

Krivanelc, the inherently discriminatory filing-fee -- w i t h  its h a m  to t h e  
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by minor par ty  cand ida te  than by comptinq major-party cand ida te s  

cannot reasonably lx s a i d  t o  h a w  t'mjnimal" imp l i ca t ions  for the 

exercise of Fi rst Amendment riqlks. 

D. '111~ i n t e r e s t s  of the S t a t e  a w  i n s u f f i c i e n t  to j u s t i f y  t,he i m r d m s  
placed lipon the p l a i n t i f f s '  F i r s t ,  Amendment r i q h t s .  

As asserted prev ious ly ,  this is - riot a hnllot-access C a w ,  and the 

usual  1 i.tany of "compl~ jng s t a t p  InLPrPsts" -- p r e v m t i n q  far t , ional ism,  

p s w m t i n g  voter cmifiision, prevcnklnq n nir1lLlp.l Icit.,y nf p u t i n 4  "17 are 

rendered moot, and i r r e t c v a n t  oncc a minor p a r t y  (candidako)  h a s  s a t i s f i e d  

s u f f i c i e n t  p e t i t i o n  s i q n a t w e s  from reqisterccl voters to show a modicum 

of public s u p p r t  t o  j usk j f y  plac ing  a qualifiFid candidate an t l i p  ballot.. 

Thn 1 1 . t R r i y  nf "wmpel.1 Inq in t , e+wtR" in t h i n  r a w  wprp e v i s r w - a t e d  oncf? 

the L i k r t a r i a n  Pa r ty  s a t i s r i d  the p t i t i o n l n q  standards for v l ae ing  

Wilson on t31~ ballot,. 

(Parenthetically, we note t h k  p r e w d e n t  is no t  s t r o n g  for the 

i m p s i t i o n  of f i l j n q  fees even i n  bal lot , -access  c a w s .  The m e  of f i l i n g  

fees to  l i m i t  ballot l e n q t h  or amess t,o the ha1.lot 113s 1xen determined 

" e x t r a o r d i n a r i l y  il.l--Zitted to that, qoaf.. ') Bullock v. Carter, 405 U.S. 

134, 1.46, 9 2  S.Ct. 849, 31. Ij.Fd.2d 92 (1.13-72). Fii~themre, "[the s t a t e ]  

cannot use  the fee to  decide who deserves to be on the ballot ." Fulani 

v. Krivanek, 973 F.2d 1539, 1547 ( l l t , h  P i r .  19921.) 

nip lower coiirt i n i t i a l l y  r m q n j z e d  t h a t  th is  case was riot a haltof-, 

access case ,  approvingly not inq  the p l a i n t i f f s  "concpssion" that it; was 
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not. [ R 1 521 llowevpr, the lower c-ourt l a t e r  r e s o r t e d ,  i n c o r r e c t l y  , 

to  framing the c a w  as a hallot,-acct?ss CFISP, assprkiny t,hr7t, "Ntmerot~n 

rederal. and s t a t e  dpc i s ions  have h~1.d  F.hat discoriraqing fackional ism 

is a r a t i o n a l  hasis for h a l l o k  ~ ~ C P F S  st,at,utes." [I? 1601 ny 

c h a r a c t e r i z i n g  the c a w  as  onp of ba l l  o t - access ,  the 1.ower court 

incorrectly relied i.ipon thp p r m n t h i  of fact ional . i ,m a s  a l.~q.itirna te 

and relemnt state 1,ntpreat. 

The only  pssih.le  stat^ j,ritcrc.st; l.cft, for cons ide ra t ion  is that,  of 

"fostering p x l i t i c a l  parties'  activiky!' (Wetlierinqton I- v. Adams, 309 

F.Supp. 318 (N.D. Fla. 1970), a n  ohjecti.ve cited i n  Boudreau v. I 

Winchester, 642 So.2~1 1 ,  2 ( F l a .  4th 1X3A 1994). Nothinq i n  the case  

a t  hnnd wmr1t7 linrm t;lint intntmab, 

Unl ike  the p l a i n t i f f s  i n  Boudreau arid McNmee, Rokrt, Wilson 

souqht to  have h i s  f i l i n g  fee shared with his p o l i t i c a l  pa r ty .  

wanted t o  "foster p o l i t i c a l .  p a r t y  a p t i v i t y .  'I 

and M c N m e  d j d  n o t .  

Wilson 

?'he p l a i n t f f f s  i n  Boudreau 

The only  way to k n d  the "fost:Prl.nq polj,ti.caJ. pa r ty  a r t i v i  t y "  

i n t e r e s t  j,n strpprt o f  t h e  d j  s t - rh ina tmry  ff '?c-distrihition schpne is t o  

( 1 )  firnit the p a r t i p s  w h c x ~ !  act.,ivit,y j s  to IF f o s t , ~ r ~ d  t.0 ''major'' p a r t i e s ,  

thus adoptj.ng an j . r i h w m k l y  d i sc r imina to ry  object, ivP, and ( 2 )  to frame 

this case as a baJ.l.ot-access case, t h u s  allawing the cornucopia of " a n t i  - 

factioanllsm" interests back i n t o  cons ide ra t ion .  

The plaintiffs clo not challenge the  fact, and l a w  that other parties 

receive a p r c e n t a q e  of t h e i r  respctive candidates '  f i l i n g  fees. Tile 

decisions in Boudreau and FlcNameFz w u l d  bE left unaffecrt,Pd by 8 revPrsal 

of t?ie lmer court j.n this case. 
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E .  17ie lower eniirt j rnprovrly pl.nred i i n d t i ~  rp?li;tnce mi B i ~ c k l e y  v. 
-. Valeo c h c  to f,hc dj.st,j,nqrii~?iiriq Tiwt,nr-,~ lvf,wm?ri i t  arid t l1 i . s  rase.  

Firs t  and Porr?rnnnt, notrJilriq 1.11 Ihrclclcy v.  VaIco, 124 TT.5. I ,  Qfi 

S.Ct 612 (1976) concernrxl t h e  paymmt: OF a stat;utnry ~ P P  RR n 

condit:ion of b i n q  placed on thc hi l1nt ,  -- p a r t i m h r l y  a f e ~ l  with 

an i.nherf?nt.l.y d i s c r i m i n a t o r y  a t t r i b u t e  which had nothj.ng t.0 do w i t h  

ballot-access -- and khat i s  a t  the core of the case on a p p a l .  

AceardLrryI.y, C h n  lnmr c m w k ' m  c n r i A i . r l n r R h 1  R m 1 , i  mcv on I3uckl._&yfl 

This is riot to denv whatever p r o p r i e t y  or was d i s t i n c t l y  misplaced.  

cor rec tness  of t h e  principles ah stake i n  Duclcley: it i s  simply t o  

deny that those p r i n c i p l e s  a re  of  morc? than  m i l d  r c l o m n c c  to t h i s  

case. 

7 % ~  pla j nk,j.fFs fiirthw- n o t p  t h a t  the Fnrids at, issiw i.n Buclcley 

wre general. tax rwcriitrs, - riot f imls  ( 1 ) which wrcr snlr1.y and d i r e c k l y  

t r a c e a b l e  to  a p a r t i c u l a r  candidat,@, ( 2 )  p a i d  by t,hat canrlj.dat,e (3) a s  

a c o n d i t i o n  ( 4 )  for  b i n g  placed on the b a l l a t .  

Nothing i n  Buckley was akin  t o  the s k a t n k c  a t  issue in this case, 

a statute requiring payrwnt of a fee a s  a cond i t ion ,  i i n r e l a t d  t o  

com@..ling s t a t e  in teres t s ,  for  p a r t i c l p a t i n g  a s  a c m d i d a t e  i n  the 

electoral process. 

Furt-.hemrs, the fundinq s d i m ~  i n  Buckley which was attacked a s  

i n v i d m u s l y  d i s c r i m i n a t o r y  t o  minor p a r t y  pres ident , ia . l  candida  tF?s was 

upheld,  i n  par t ,  because those canclida tps who q i i a l i f  led t,o receive 

tax-funding of their campaigns had t o  a c c e p t  a burden no t  placed ilpon 

those who Frore i n e l i g i b l e  for public funding;  r e c i p i e n t  of tax  funds  

had (and have) to  s t a y  wi th in  c e r t a i n  spnr ' l ing  l i m i t s .  

q u a l i f y  for p u h l i c / t a x  ft idniny do n o t  have t,o abide by spending lhi ts .  

'Jlime w h o  do n o t  
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Ry anal.cqy to the diallengc?d shttite of 599.303(1), major par ty  

state e m c u t i v e  comni t tees  are & requimd to  s a t i s f y  or abide by any 

coun te rva i l i ng  hurdens or cond i t ions  --- such as  e x p n d i t i i r e  ce i l ings  -- 

i n  order to xeceivp a percentage of their respcckiva enntlidntam' fi3tng 

fees. 

enjoy any p t e n t i a l  f i n a n c i a l  benefit, daniecl to major par ty  m i t t e e s  

who reap t h e  rewards of D99.103. 

I f  th~? precedent of Buckley is t o  Ix ;tppl.ied, it  c:uts both ways. 

N d t h e r  minor p a r t y  executive comitt,ees nnr  thej-r cand ida te s  

W10 J.OWPV C ~ I Y C  t%i I nr7 ~ : n  t ~ t n  i ntn nnswinb thn nbnnricn nf R mrint.ervai, 1 i.nq 

burden for major parties iinclcr t h ~ !  Flcwj.da srlieme, a burden w h i d i  

deeply undercuts  Llic va lue  of- Ruckley for the Stab?. 

The U . S .  Suprerw Court  not,ccl that "acceptare o€ pib l ic  f inanc ing  

e n t a i l s  vo luntary  acceptance of  an Fsxpcwrli ture ceiling, 

candidates ate n o t  s u b j e c t  t o  tha t  Limitatj ,on." Emckle& 242 U.S.  at 95. 

The lower court i n  t h i s  case failed t o  t ake  that  f ea tu re  i n t o  account 

when citing Buckley a s  p r s u a s i v p  p r e c e d m t .  

Non-~l.!qibJ.e 

(We also no te  an error i n  footmotcr 9 o f  the J . o t w r  coiirt 's opin ion ,  

where it is a l l q c d  t h a t ,  ' *A minor party under f e d e r a l  I.av mould he a 

major party undm Flo r ida  [R 1561 The Federal  public campaign 

f inanc ing  law defines a "minor par ty"  a s  one whose presidcntial  candidate 

at the prccedl.ng gerwral e l e c t i o n  recei.ved a t  I.east f i w  p r  c e n t  oF thP 

popillar votc. 26 1J.S.C. §9002(7). [Jnder F l o r i d a  law, par ty  Statins a s  

"major" or minor dqxnr-ls on the n u m k r  of r q i s t e r e d  voters affiliated 

with a p a r t y  a.s of January 1. of a gene ra l  e l e c t i o n  year .  

FLa. S t a t .  (1993). Recen t  cl.ertora1 S~ICCCSP i.n the presidential election 

has noth ing  to  do wi th  pa r ty  s t a t u s  under F l o r i d a  law.) 

See §97.021(15), 
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ISSUE 2 

Vie h-mer cniirt asser ted  t h a t  t h ~  p l a i n t j f f s  d i d  not a l t q e  t h a t  

Robert Wilson's r ight  of p l i t , i ca l .  p a r t i c j  pation -- more spxif i c a l l y ,  

r ight  of candidar=y -- is hroarlpr iintlcr the state c n n s t i t u t j o n  than  the 

Federal  cons t i t uk ion .  [ R  161) 

~e note  that  would 1% redundant, s i n c e  there is no recognized 

right of candidacy under the Federal c o n s t i t u t i o n ,  but there is such 

a reccqriized rtqhl; rinAPr Florida coristl kiittorral law. "?'I\F rtmlarnt ton 

of r i g h t s  expresly s t a b s  thiik, ' a l l  po l j t , i ca l  p o w p i  is i n k r m t  i n  t,hP 

p o p l ~ . '  ?Iio rjqht of h ? i ~  p o p l r  to s c ~ ~ c t  their own officers is their 

sowreign right, and the r u l e  j s  aqai"nst  imposing unncwxsary  and 

unreasonable d i s q u a l i  f i ca  t i n n s  kn run. [ ci. t a t  i ons  c ~ m i  t t c d  1 " 

V. Malmctuiat, 342 So.2A 972, 974 ( F l n .  1977). The rjqht: o f  candidacy 

1s derivwl frm wplicit Sta tP  consti tut , ionaZ text -- the inherent 

Tseiman 

p l i t i . c a 3 .  power c lause  -- which is absent from the Federal c o n s t i t u t i o n .  

I t  is further buttressed by w f e r e n c e  t o  the preamble, whjdi states t h a t  

among the okjectIves for the Fxist,ence of the  state  cot i s t i tu t ion  is t o  

"guarant,ce q u a 1  civiL arid Elitical -- [emphasis added] r iqhtF t o  a l l  . . . 
.'I A s  noted years aqo, " N o  m m t j o n  of poJit ira71 rights is ma& in the 

prpamblp to  the fer l r ra l  c o n s t i t u t i o n .  Polikicnl r i q h t s  consist i n  the 

p e r  to  p a r t i c i p a t e ,  directly or indirect ly ,  i n  the establishment or 

management of qwernment. Every citj.z.en has the right of voting for  

public officers and of k i n g  e l ec t ed .  7liese are the rights whidi t h e  

humblest c i t i z e n  possesses. [footnote omi t ted]"  In  re Apprtiorunent 
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Law, Senate Joint R e r ~ .  No. 1305, Sn.2d '19'7, 013 (Tcl~. 1~72)(niak. 

Ct. J. Spector, dissenting). 

The right of candidacy, pxticnlarly when read within the context 

of associational €reedoms m d r r  the  s t a t e  constitution, is ohVioUsly 

burdened by the  disparate d i s t r i b u t i o n  of filing fees under 899.103. 

Miat t i~r  LI candidate pnya n fnr with h l n  n w ~ l  f i i n d ~  or w i t h  funds 

contributed by suppor te rs ,  "supporting a candidate I s  speech and 

represents political expression a t  the core of t he  electoral process. 

State v. Dodd, 561 Sn.7d 263 (F la .  1990), citing Austin v. Midiiqan 

Charnkr of C m r c e ,  494 U . S .  652 (1990)." S t a t e  v. Republican Party, 

604 So.2cl 477, 479 (Fla, 1992), The Funds paid by candidates such as 

Wilson to sakisfy fee rmui r m n t s  are funds volunt,arily aid directly 

raised or donated by the candidates thanselves or hy their supprters, 

- not by government via taxation. 

State is not an appropriation of t ax  revenws, but. a mandated disparate 

The "appropriation" defended 17y the 

treatment of p r i v a t e  financial s i ipprt  made as an act of p d i t i c a l  

expression. 

In State v. Republican Party, 601 So.2d 477 (Fla. 1992), a l . S %  

assessment on cont r ih i i t ions  to all p o l i t i c a l  parties and pol i t ica l  

cmittees was declared unconstitriCinria1, despite State arguments that 

the  effect on First; Amendmiit rights was ds minimis. State,  6C4 So.2d 

a t  479. If a t.5$ assessment on all such contributions is unconstitutional, 

then a de facto 53% "assesmnt'' on privataly-pravided fund, p to secure 

ballot qualification only for  minor party candidates is lilcewise contrary 

to the state cons t i tu t iona l  right of candidacy. 

17 



The disparate filing-fec? distribution scheme of 899.103 improperly 

burdens thP r i g h t  of candidacy iindpr the state const i tutAon,  a right; which 

by virtue of: its very existence is more expansive than under the Federal  

constitution. For the same reasons  tha t  the a l l eged  state interests 

i r r rpmpr ly  burden burden Federal. constitutional r ights  of p l i  tical 

association, those s a m  insufficient; s ta te  hterests f a i l  to  justify 

the ~~necfual dis t r ibu t ion  of f i l i n g  Ees  paid hy minor party candidates 

to the rnpartmnt of S t a t e .  

'ISSUE: 3 

77iF TDWER COURT FATTiEn M ADT>RESS '171E IMMSTTION OF TIE FTTjJNG 
FEE DZSTRIWJTTION SCTIFTR AS AN UNCONS'I'I'lV1'1ONI\L CONDTTION ON 
TIE EXT!XCISE OF R I G I T E  OF POTITTICAT, ASSOCTATION AND 
PARTTCTPATION. 

The challenqed skatutory d i s t r i b u t i o n  of f i , l i n g  fees paid by 

minor party candirht,es upon quaI i f ica t , ion  to run for office is an 

impropr condition placed upon khose who exercise t h e i r  rights of 

political association with a minor: par ty .  

Jk is self-evident tha t  wlien a citizen associates w i t h  Like-minded 

voters in a political. party,  to pt-mtp the philosophy or Vlicies nf 

t h a t  group in opposition to others, t r i m  t h a t  citizen PxFricnces a 

conditian placed upon the  exercisp of his  rights if t ha t  citizen (e .q . ,  

Robert Wilson) nins  for public o f f i c e  and his filing fee j.s in no tmy 

shared with his par ty ,  tliouqh the filing fees of his oppnents  axe 

shared with t he i r  (major) parties. Given that t h e  amount of the 

filing fee paid by Wilson wliich was re ta ined  by the State was f a r  greater 

than the amount of f i l i n g  fees paid by Wilson's o p p n m t s  and retained by 

the State,  the fee distribution scheme's d k p a r a t e  t reatment  has  the 
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effect of k i n g  a dc Sncto tnx on minor parby cnndidnkea' riqlitn nnd 

upon the associational and developwnt rights of minor parties themselves. 

As scholar Richard Epstein states, "Coercive tax burdens cannot ke waived 

selectively for those whose views conform to  the dominant political 

psition, any more than additional taxes can k e  imposed on those whose 

do not. Staka qifhrr wark a7w m.rdi nf an i ~ . l i c i t ,  sfxtiwt;rikit,i.on of wea1.th 

as state fines." Epstein, T h e  Suprme Coiirt, 1987 Term -- Fonmrd: 

Unconstitutional Conditions, State Power, arid the J,irnits of Consent, " 

1.02 Ham. L. Rev. 4 ,  75 (3988). 

The Skate has conditioned the right of minor party candidates t o  

qualify for t h e  ballot, and of supportprs of a minor party to associate 

for political beliefs, by establishing a fc?e-distribition s y s t m  iihirh 

financially strenqthens only the major parties -- the parkips of the 

opponents of the minor parties such a s  the Libertarians. No relevant 

or legitimate state interests exist to  justify this measure which has 

nothing to do with ascertaining whether sufFic ient  public supwrt is 

present so a s  to j u s t i f y  placinq a given minor party candidate on the 

general election ballot. 

This non-bal-lot-access condition, lacking any legitimate rationale 

for  its existence, is inimical to the core values of the First Mendment 

of the U.S. Constitution, Art,icle 1 ,  Section 1 of the Florida Constitution, 

and ArticJ.e 1 ,  Section 5 of the Florida Constitution. Vie lower court 

failed to e,xamine the fee-distribikion disparity as an imconstitutional 

condition, and accordingly its judgmr?nf; should be reversed. 
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CONCT,US TON 

‘J’T~P. d e c i d o n  of: t h e  lower court sl iould be rcvers~d. Soction 

99.103(1), FLa. Stat,. (1993) sIioi1.1d be declared contrary to the 1,st 

and 14th Amendments of thc U.S. C o n s t i t u t i o n ,  42 U.S .C.  g1983, and 

Article 1, Section 1 and 5 of the Florida Constitution. The Secretary 

of State should he erijoiried frm retaining a higher percentagc of 

filing fees paid by minor party candida tes  to the DFpartment of Statr? 

than Is retained from fees paid by major-party candidates to thp  

Department of Stake. 

I I m  a fj-ling-fee is distributed by law is not; a ballot-access 

measure, for how the f e ~  is distributed has nothinq to do wi.th 

measuring whethpr there is enough pp i r l a r  support to merit the 

placement of a party or candi,date on tlie general. election ballot. 

Accordingly, .nont? of the “cmpc?lling s t a t e  interests“ invoked by thc 

lower murt -- such as preventing factionalism -- were relevant or 

lqitimate to justify the provisions 

a distribution scheme which plainly favors major parties to the 

disadvantage of minor parties with  ballot-qualified candidates. 

distribution of filing fees, 

The distribution attribute oE the filing fee requirement is 

inherently injurious to the political association and participatory 

rights af minor parties, their candidates and supporters; no l q i t i m a t e  

state interest exists for the inhermt discriminahion concerning the 

distribution of filinq fees. 

To fail to strike down this condition on associational rights 

would be to grossly confuse the application of standards concerning the 

earning and attainment of ballot access with thp heretofore wiheard of 

concept of penalizing those who do satisfy ballot-access standards. 
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