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PREL I MI NARY STATEMENT 

Appellant, RICKEY BERNARD ROBERT? I will be referred to 

herein as "Roberts It or "Appellant I " Appellee, ROBERT A .  

BUTTERWORTH, Attorney General of the State of Flor ida ,  will 

be referred to herein as *'the Department" or "Appellee." 

References to the transcripts of the February 8, 1996 motion 

hearing will be by the use of the s p b a l  "T" followed by the 

appropriate page number( s )  . References to the record will 

be by the use of the symbol " R "  fallowed by the appropriate 

page number ( s ) . 

STATEMENT REGARDING ORAL, - _  ARGUMENT 

Appellee does not desire oral argument in this case. 

The l ega l  issues are straightforward and soundly addressed 

by both parties in the briefs. The  sealed documents are 

before the Court f o r  - -  de novo i n spec t ion .  Therefore, the 

decisional process would not  be significantly aided by oral 

argument. 

0 
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STATEMENT OF THE CASE AFD FACTS 

Appellee accepts Appellant s 5 :  fitement of the case. 

Appellee accepts Appellant's statement of the facts with the 

following clarifications: 

Roberts did not make +he requests for public records. 

R a t h e r ,  CCR made the requests on R o b - n r t s '  behalf as a part 

of its representation of Robert-5 in postconviction 

proceedings (Stip. E x . .  2 & 3;  R 4 7 , .  44-5). The requests 

were two of approximately 100 recejved in the Summer and 

early Fall of 1995 (Stip. Ex, 4 ;  R 47, 50). Appellee 

represented below t h a t  the delay in responding to the 

requests was due to t . h e  number of rerfiIaSt5 and the desire to 

answer all the requests at once, and thus  uniformly ( T  3 2 ) .  

0 The trial court concluded that Appellee's response to 

Roberts' public records request was "reasonable under the 

circumstances" ( R  61). 

As found by the trial c o u r t ,  Appellee made its records 

available f o r  inspection starting on Wtober 25, 1995 (R 5 8 ,  

citing to Stip. Ex. 5). CCR did n n t  inspect  the records 

until January 30, 1996, when t h e  inventory of withheld 

documents was provided (s) 
At the outset of the hearing ,;I?.. parties entered the 

"Joint Stipulation" noted by Appellr-.-:, In paragraph 3 of 

that stipulation, Appellant declarecl "Plaintiff withdraws 

Count I11 of Plaintizf's complaint i ' -  an independent cause 

of action" (R 35) Count 111 of t:>f> complaint is a broad 

argument that AppelJ-eels refusal to disclose documents 

violates due process (R 5). 

rn 
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SUMMARY OF ARGTJMI':nJT . .- 

Issues A and B:: Character of Withheld Documents 

The trial court properly ftmnd that the withheld 

records were, in large part, handwarFt.ten notes made f o r  use 

in preparing later briefs; or f a r  use in later court 

proceedings. As such, the documents were not public records 

subject to disclosure at all. Alternatively, if the 

documents were public records, they were "work product" 

exempt from disclosure under gLl9.0?(3)(1), Fla. Stat. 

(1995) + 

Section 119.07(3)(1) is a c-medial statute that 

properly applies to documents requeR;.ed before October 1, 

1995. Desjardins, infra. It treqts a11 death-sentenced 

inmates alike, by applying equaI..Lg to such inmates 

0 

represented by private  ~ m d  public-paid counsel. It 

rationally recognizes the difference between capital and 

non-capital postconviction litigation, and does not v io l a t e  

equal protection. 

Issue C: Brady Claims 

The trial court did not refuse ':;? examine the withheld 

documents f o r  material required to be ciisclosed under Brady, 

infra. It properly concluded that i.+ 7.acked jurisdiction to 

grant relief under Ex&. 

- 3 -  



AFtGlJMENT 

ISSUE 

THE TRIAL, COURT PRQYKRLY DENIED 
APPELLANT'S COMPLAINT FOR RXSGLOSURE OF 
PUBLIC RECORDS. 

A. ITEMS 1(A) THROUGH 1(H) WERE NOT ""PUBLIC RECORDS" FOR 
PURPOSES OF CHKYTER 119, FLORIDA STATUTES. 

The trial c o u r t  properly denied Roberts ' complaint for 

disclosure of public records under Chapter 119, Florida 

Statutes. Items l ( a )  through l(h) were not subject to 

disclosure because they were not public records for purposes 

of Chapter 119. These documents are not memoranda but 

consist of hand-written notes made by an assistant attorney 

general. The notes summarize poztions of the  t r i a l  

transcript and the briefs, and they d i s c u s s  the arguments of 

the parties. 
0 

Section 119.011{1), Florida Stc?tutes,  defines "public 

records'' as 

all documents, papers, le%ters, maps, 
books, tapes, photographs, films, sound 
recordings data processipg software, 
or other material, regardless of the 
physical form, characteristics, or 
means of transmission, made o r  received 
pursuant to law or ordiwnce or in 
connection with the trzjisaction of 
official business by any agency. 

In Shevin Y. Byron, Harless, SchaLf,?Tr, R e i d  & Associates, 

3 7 9  So.2d 6 3 3 ,  6 4 0  (?la, 1980), t h i F  Court interpreted the 

above pravision, s t a t i n g :  

That de f i. ni t io n 1 j, j. :: K public 
information to those mat$?:ials which 
constitute records -- that is, 
materials that have been prepared with 
the intent of perpetuating or 

- 4 -  



formalizing knowledge . - [W]e hold 
that a public record, for purposes of 
section 119 a 011( 1) , is z . ~ y  material 
prepared in connection wigh official 
agency business which is intended to 
perpetuate communicate, or formalize 
knowledge of some type- To be 
contrasted with "public r'ecords" are 
materials prepared as dra"l:,s or notes, 
which constitute mere precursors of 
governmental "records" and a m  not, in 
themselves intended as f i  tial evidence 
of the knowledge to b- recorded. 
Matters which obviously w o i a l d  not be 
public records are rough d r a f t s ,  notes 
to be used in preparing some other 
documentary material, ariG tapes or 
notes taken by a swretary as 
dictation Inter-of f ice mwioranda and 
intra-of f ice memoranda crmmunicating 
information from one public employee to 
another or merely prepared fo r  filing, 
even though not  a part of an agency's 
later, formal public prcduct, would 
nonetheless constitute public records 
inasmuch as they supply t h e  final 
evidence of knowledge obtained in 
connection with the transaction of 
official business. [ Erziphasis in 
original; footnote omitted.] 

The records at i s s u e  in Byron were accumulated during a 

nationwide search for a managing director of the 

Jacksonville E1ectrA.c Authority. _. Id. at 635. They 

consisted of hand+written notes regarding candidate 

interviews, travel vouchers, and r~s~irnes and letters from 

potential candidates- Id. at 635 6! 640. This Court 

concluded that the hmdwritten notes made during or shortly 

after interviews wit>. candidates we?<? 7selirninary materials 

intended to aid in the aelecticrr ;?mcess and were not 

intended to formalize the knowle",ic gained during the 

interviews. - Id. at 541. As a r e a l ! l t ,  the notes were not 

public records. Id. 
_I 

- 5 -  



In State v. KO&&, 562 so 2 d 324  , 327  (Fla. 1990), 

this Court again addressed whether certain documents fell 

within the term "public records." Knkal was convicted of 

first-degree murder and sentenced ti:, death. - Id. at 325. 

After affirmance of his conviction asrd sentence on direct 

appeal, Kokal filed a motion f o r  pcst-conviction relief. 

- Id. Pending a hearing on the motion, Kokal moved to compel 

disclosure of the state attorney's files relating to his 

prosecution. I_ Id. Citing Byron, s u p r a -  this Court held that 

some of the documents including ce7rtain trial preparation 

materials, were not public records. ; J l .  at 3 2 7 .  The C o u r t  

agreed with the F i f t h  District in Q+:?-,nqe County v. Florida 

Land Co., 450 So. 2d 341, 344 (Fla. 5 t h  DCA) ,  review denied, 

458 SO. 2d 273 (Fla, 1984), that the following documents are 0 
excluded from the definition of "pub l i c  records" : 

Document No, 2 is a list in rough 
outline farm of items of evidence which 
may be needed for trial. Document No. 
9 is a list of questions the county 
attorney planned to ask a witness. 
Document No, 10 is a proposed trial 
outline. Document No. 11- con ta ins  
handwritten notes req+.rding the 
county's sewage system a n d  a meeting 
with Florida Land ' s attorneys. 
Document N o .  15 contaj-ns notes (in 
rough form) regarding the donosition of 
an anticipated witness. These 
documents are merely not93 __ f rom the 
attorneys to themselves I clesiqned -. f o r  
their own personal use _in -:ernembesinq 
certain t h i c q s .  They see? <$.' be simply 
preliminary guides intendax :o aid the 
attorneys when they late-- formalized 
the knowledge, We canno% aag ine  that 
the Legislature, in enacti;>; t h e  Public 
Records A c t ,  intended to include within 
the term "publ ic  records" t h i s  type of 
material. See Sheviy v ,  Byron, 
Harless. [Emphasis added]. 
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I Id. See also Atkins v.  State, 653 50.  2d 624, 626 (Fla. 

1 9 9 5 )  (notes of state attorney's investigations and 
0 

annotated photocopies of decisional law are not "public 

records 'I ) , 

In the present case, items l ( a )  through l(h) were not 

subject to disclosure because they w e m  not "records 'I within 

the meaning of Chapter 119, Flo r ida  Statutes. Rather, 

"[tlhese documents are  merely notes from the attorneys to 

themselves designed. for their own personal use in 

remembering certa.in things. --c Kokal .- supra, at 327. They 

were "materials prepared as d r a f t s  or notes, which 

constitute mere precursors of governmental 'records' ." 

Byron, supra, at 640, Such rough d r a f t s  constitute matters 

which "obviously woulc": not be public records. 'I - Id. Just as 
0 

the personal trial preparation notes of the assistant state 

attorney in Kokal did not rise to the level of "records," 

notes by an assistant attorney general in preparation for  

the filing of an answer brief also are not "records." These 

notes rise to the level of recordF only  when they are 

formalized into a memorandum, m o t i m  or brief. Kokal, 

supra, at 327. Therefore, the Department properly declined 

to disclose items l ( a )  through l(h), 

B .  EVEN IF THE DQC3Z'NTS ARE PUBL.T'2 YZCORDS, THEY FALL 
WITHIN THE ATTCXYEY WORK PRODYC7 3XEMPTION TO 
DISCLOSURE. 

Even if this C c ; l r t  finds that  me of the notes were 

public records, ths trial court properly denied the 0 
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complaint for a second reason. Section 119.07, Florida 

Statutes, enumerates several exemptions to disclosure 
0 

including an attorney work product exemption. Above- 

described Items l ( a f  through l ( h )  are covered by this 

exemption. Item l ( i f  also falls w i t h i n .  the exemption. The 

document is a hand-written faxed memorandum from an 

assistant attorney general to Thomas Scott, Esq. with the 

attached affidavit of Ken Lange, Ssq. ,  Roberts' trial 

counsel  

The 1995 Legislature amended the work product exemption 

to add the following underlined text: 

A public record which WT,S prepared 
by an agency attorney (;.~~r:luding an 
attorney employed or r e t a i l ed  by the 
agency or employed or mtained by 
another publ ic  officer Q ~ Y  agency to 
protect or represent the interests of 
the agency having custody of the 
record) or prepared at the attorney's 
express direction, which reflects a 
mental impression, conclusion, 
litigation strategy, or legal theory of 
the attorney or the agency, and which 
was prepared exclusively ?or civil or 
criminal litigation or foi- adversarial 
administrative proceedinye, OK which 
wa8 prepsared in anticipation of 
imminent c i v i l  OK c r i m i m i  litigation 
or imminent adversarial administrative 
proceedings, is exempt from the 
provisions of subsection ( I )  and 6. 
24(a\. Art, I of the State Sanstitution 
until the conclusion of th,=r l i t i g a t i o n  
Or adver s aria 1 zr;w Vmistrative 
proceedings, For purpose': -_ "". af capital 
collateral ,,,litigation as forth in 
s .  27.7QOir the Attorqg;l;, General I s  
office is entitled to ----?-,lairn this 
exemption fox: those pubiic records _ _  
repared fcr direct appes!. as well as 

$or all capital collateri j ,  litiqation 

I - 8 -  



after direct appeal until execution of 
sentence cr imposition , - i f  a life 
sentence [Emphasis in or3 g i n a l ] .  

Ch. 95-398, 5 16, at 3265, Laws of Fla.; g119.07( 

Fla. Stat. (1995). The amendment iwcame effective October 

1, 1995 .  Ch. 95-398, 5 3 7 ,  Laws of T1a. In the absence of 

the amendment, the attorney work prodact exemption expired 

after direct appeal. In the presenre of the amendment, the 

attorney work product exemption in. capital cases expires 

only upon execution ox: reduction of sentence to life. 

1. Sect ion 119.07(3)(1), Fla. Stat. 
(1995), applies retrssctbvely to 
Roberts. 

Although Roberta made h i s  public: records request before 

the 

aPP 

effective date of the amendment, the  amended provision 

ies retroactively to him as a remedial statute. In City 

of Lakeland v. Catinella, 129 So, 2r.I 1 3 3 ,  136 (Fla. 1961), 

t h i s  Court observed: 

Remedial statutes or statin t s s  relating 
to remedies or modes a: procedure, 
which do not  create new or take away 
vested rights, but only operate in 
furtherance of the remedy or 
confirmation of rights already 
existing, d.0 not come w i t l a i r ,  the legal 
conception of a retrosperzive law, or 
the general rule against retrospective 
operation of statutes. 

In Adams v. Wriqht, 403 So. 2d 391, 394 (Fla. 1981), this 

Court defined remedial statutes as 51.. 1 t~ws : 

A remedia; statute is .',?signed to 
correct 2i-1 existing l a w .  xdress an 
existing grievance, 01: introduce 
regulations conducive to the public 
good. It It-, is also def i ; i ed  as "[a] 
statute giving a party a m o d s  of remedy 
f o r  a W K O X ~ ~  where he had none, or a 

- 9 -  



different one, before. " ~ ~ l - a c k ' s  Law 
Dictionary, 5th Ed., 1979, 

In the present case, the legislature amended Section 

119.07(3)(1)1., Florida Statutes, 5.0 extend the exemption 

for the Attorney General's capital J, i Ligation records for  a 

remedial purpose. 

As enunciated by the Department at the hearing below, 

the legislature made the  following € ind ing  in support of the 

amendment: 

The Legislature finds t h a t  it is a 
public necessity to exempt certain 
attorney records as described in s. 
119.07 ( 3 )  (1) I., Florida :l;tatutes, in 
order t o  ensure that the w x k  product 
developed by the attorneys of t h e  
Attorney Gewral's  Office dliring direct 
appeal K G X I I ~ ~ ~ S  confidential ";rough the 
post-conviction proceedinqs. The 
premature disclosure of this 
information could be detrimental to the 
Attorney General's l egal  rqxesentation 
in these proceedings if t h e  material 
were disclosed prior to final 
disposition of t h e  p(:s;t"onviction 
proceedings- Such a ;'F;,'sult could 
interfere with the effective and 
efficient administration Q:T government 
by hampering the Attorney General ' s 
ability to rely on the materials 
prepared by the attorney for direct 
appeal whep such materials ref lect  the 
attorney's mental impression, 
conclusion. litigation sti-wtegy, or 
legal theory .  Thus, the Legislature 
determines that the pub l i c  harm in 
disclosing this work product 
significantly outweighs pray public 
benefit c'.c'.-rived fron: <isclosure. 
Furthermore. a capital 3efendant's 
ability to secure other pi , ' ) ' - ic  records 
is not diminished by noFi;'?closure of 
these attorney W O K k  products . 
[Emphasis removed]. 

Ch. 95-398, 5 17, L a w  of Fla. 

- 10 - 



The instant case demonstrates t h e  necessity for the 

amendment. Roberts' direct appeal was affirmed by this 

Court on July 2 ,  1987. Roberts 57,- State, 510 So. 2d 885 

(Fla. 1987). Almost ten years later-,. he filed this public 

records request in preparation f o r  5 possible motion for 

post-conviction relief under F1ori.d.a Rule of Criminal 

Procedure 3.850. Because death CPFP litigation does not 

conclude with resolution of the dixypct appeal but in most 

cases continues until the execution a t torney  work product 

in such cases must be protected untj.1 the litigation ends. 

In contrast, litigation in civil C:BSBS and in most non- 

capital criminal cz.ses ends w i t h  the direct appeal. 

Clearly, the trial court properly coricluded that the instant 

amendment is remedial and therefore retroactive. 0 
In City of Orlando v. Desjardins,- 493 So. 2d 1027, 1028 

(Fla. 1986), this Court  held that the then newly exemption 

for attorney work product applied retroactively to causes of 

action arising before the effective date of the exemption. 

When the legislature initially enacted Chapter 119, it did 

so without creating an exemption f o r  attorney records 

relating to anticipated or pending litigation. Id. The 

1984 Legislature rectified the s i t i : q t i a n  by creating the 

exemption. Id. This Court held tha".. such exemption applied 

retroactively to cclz~,ses of actic:: ..-cruing prior to the 

effective date of the statute, stati::.::: 

If a statv:e is found to b~ remedial in 
nature, it can and should be 
retroactively applied in oy-der to serve 
its intended purposes , . The 

- 11 - 



statutory exemption, according 
temporary protection f rom the 
disclosure of sensitive dwurnents, is 
addressed to precisely t;hv type of 
"[rlemedial rights [arisi~y] f o r  the 
purpose af protecting 01' enforcing 
substantive rights," which is 
allowed retroactive appl: cation. A 
contextual examination of k ' ! ~  exemption 
leaves little doubt as to i-;.,s salutary 
and protective purpose of m i t i g a t i n g  
the harsh provisions of I he Florida 
Public Records A c t  as applj.+d to public 
entities litigation files in ongoing 
litigation, 

This Court further noted that, p r i r ~ r  to enactment of the 

exemption , public entities suffered n disadvantaged status 

vis-a-vis private opponents in litiqation. I_ Id. at 1029. 

The Court found that. the exemption well accommodated the 

competing interests in the confidentiality of the attorney- 

client relationship and the governmenk in the sunshine. I Id. 

Similarly, in the present case, the 1995 Amendment t a k e s  

0 

account of the difference between capital litigation and 

other kinds of litigation and bai.ances the right to 

disclosure with the need for an atl-x3rney-client privilege 

between the Attorney General's Office and the State of 

Florida. Because of the amendment, the State of Florida is 

no longer in a disadvantaged status vas-a-vis in litigation. 

2. Sectian 119.07(3)(13, 93.a. Stat. 
(1995), does not vio1ak.e the Equal 
Protect ion Clause. 

Equa 

Appellant c o n t w d s  that the ;-;y?%n.dment v io l a t e s  the 

Protection C l e u s e ,  However ':his argument is no t  

preserved for appe l l? te  review. &,I :wT CCR contended that 

8119.07(3)(1) violated equal protect-lon because it treats 0 
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death-sentenced inmates, as a c lass ,  differently from 

inmates not sentenced to death (T 2 8 - 9 ) .  For the first time 

before this Court, CCR draws a new d i s t inc t ion :  that the 

statute treats death-sentenced inmates represented by "state 

paid counsel" differently from such inmates represented by 

private counsel. Since  this point was not raised below, it 

is not preserved for review. - See Castor v. State, 365 So. 

2d 701 (Fla. 1978); Doyle v. State, 526 So.2d 909, 911 (Fla. 

1988) (refusing to consider certain. claims by death- 

sentenced inmate, when the claims were not presented to 

circuit court). 

Even if the argument is preserved, Roberts' equal 

protection c l a i m  has no merit. He contends that 

0 § 1 1 9 . 0 7 ( 3 ) ( 1 )  violates equal protection because it "applies 

to indigent capital defendants who are represented by state 

paid counsel" (IB, p. 16). He first notes the statute's 

express Cross-reference to 827,7001,  Florida Statutes. To 

make this point, Roberts misleadingly quotes only a portion 

of that cross-reference, which reads: 

For purposes of capital collateral 
litigation as set f o r t h  in 
827.7001, the Attorney General's 
office is  entitled to c l a i m  this 
exemption . . .  . 

Nothing in the cross-reference limits the exemption to 

public records req1Jerts made on Sehal . f  of death-sentenced 

inmates- represented by state paid counsel. The obvious 

purpose of the cross-reference is to make it clear t h e  

- 13 - 



exemption applies only to postconviction 

death cases. 1 
0 

The Department's reading of §119-07(3)( 

litigation f o r  

) is reinforced 

by the legislative findings set f ~ ~ - ' b  in Ch. 95-398, 817, 

Laws of Fla., which were quoted earlrer in this brief. The 

quoted language does nat distinguish '-tween death- sentenced 

inmates represented by private versi3.r; public-paid counsel. 

As w i t h  the operative statute, all rwath sentenced inmates 

are treated alike. It was for this :xason the trial court 

rejected Roberts' equal protection c l ~ j m  (R 59-60). 

The real issue, and the one whirb was argued below, is 

whether the statute properly exempts certain records from 
2 disclosure in capil-al postconvicti ?TI litigation only. 

Preliminarily, the standard of review i s  the rational basis, 

no t  s t r i c t  scrutiny, test. Strict a(-rutiny applies in only 

two situations. First, it applies T.0 classifications based 

on race, alienage, or national prigin. Graham v. 

Richardsan, 403 U.S. 365, 372, 91 Sect. 1848, 1852, 29 

L.Ed.2d 534 (1971). Second, it app:lic*s to classifications 

infringing on fundamental rights. See, e.g., Dunn v .  

Blumstein, 405 U.S. 330, 92 S.Ct. 99Y 31 L.Ed.2d274 (1972). 

e 

For purpose of t h i c  appeal, Appel?-.:~ will assume that CCR 
has statutory authority to bring a C'TL 3-19 lawsuit on behalf 
of a death-sentenced inmate. 

* Appellee notes th@: t h i s  Court's ::{rles treat dea th  case 
litigation differently. Rule 3,851 ?..'$ limited to collateral 
relief "after death. sentence. " R:.tle 3.851 (b) imposes 
shorter time limits t.Fl.an those in R u . 1 ~  3.850. 

~ 1 14 - 



Here, the distinction is betwe6.n death and non-death 

postconviction litigation. Certain documents are exempt 

from disclosure under Ch. 119, when they are part of the 

Attorney General's files for capital collateral proceedings. 

Section 119.07(3)(1) cannot be mad to involve race, 

alienage, or national origin. 

Roberts has no right, recognized as "fundamental" under 

the U.S. Constitution, to obtain a t tcmey work product. His 

right is under Art. I, g24 of the F h r i d a  Constitution, and 

Ch. 119. Art. I, B 2 6 ( c )  provides t . twt the Legislature may 

establish exemptions from disclcsure; the Legislature 

adopted the challenged exemption upon making the findings 

required by A r t .  I, 524(c). Fundams7:tal rights are not at 

stake. 

Consequently, the proper standard of review is the 

highly deferential, rational basis test. See F.C.C. v. 

Beach, U.S. -, 1 1 3  S.Ct. 2 0 9 6 ,  2101, 124 L.Ed.2d 211 

(1993): 

[elqual protection is not a license f o r  
the courts to judge the wisdom, 
fairness, or l og ic  of legislative 
choices. In areas of soc ia l  
economic policy, "3 statutory 
classification that n e i t h r r  praceeds 
along suspect lines nc;r infringes 
fundamental constitutional rights must 
be upheld against equi. protection 
challenge Y-f there is ~ 7 - t  .. i.. reasonably 
conceivable s t a t e  of fez+--- t h a t  could  
provide .. P rational _ _  f o r  t h e  
classificakion. [ e . s .  1 [ c it at i o n s  
omitted] 

The statute draws a masonable distii)f:tion. As noted in the 

language cpoted above, the 1995 Legislature found that 
I) 
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0 "certain attorney records I' needed. "'; '1  remain confidential 

during capital collateral proceedings. Disclosure could 

be detrimental to the Attorney 
General's legal represen?.ation ... 
c and 1 could interfere with 
effective and e . F  ficient 
administration of govesnvnnt by 
hampering t h e  Attorney G e n e r a l ' s  
ability to rely on the materials 
prepared hy the attornL2ys f o r  
direct appea.1. 

Roberts does no t  dispute the J..ngislature ' s findings . 
Thus, there is an unchallenged, rational basis f o r  

%119.07(3)(1). The statute dw": not violate equal 

protection. 

Finally, Appellee notes that g119.07(3)(1) merely 

amends existing law. Before  the 1.395 change, all attorney 

work product was exempt, at least unL.t l  a direct appeal was 0 
over, under %119.07(3)(n) (1993). Additionally, attorney 

work product relating to actiwc capital collateral 

proceedings was exempt by virtue o:E t h i s  Court's decisions 

in State v.  Kokal, 562 S0.2d 324 ( F L s -  1990); and Walton v. 

DUqqeK, 634 So.2d 1 0 5 9 ,  1062 (Fla. 1 3 9 3 ) ,  The only effect 

of the 1995 amendment was to C Q R ~ ~ X R  the exemption of 

direct appeal work product until a death sentence was 

executed or reduced to life impr.i Foment. Under these 

circumstances, Roberts ' equal protection argument 

evaporates. 
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c. THE TRIAL COURT CONU3CTLY HELD TEAT I T  LACKED 
JURISDICTION TO GRANT RELIEF IWST3 ON 
BRRDY v. MAFlYLAB~, 373 U.S. $3 ( : P 6 3 ) .  

Oblivious to t:?e entire r e c o ~ d ~  Roberts claims t h e  

trial court refused to consider jrhether any withheld 

documents should hsve been disclosed under Brady v. 

Maryland, 3 7 3  U . S .  8 3  (1963). The t r i a l  court made no such 

ruling. Instead, the trial court rmogn ized  its legal and 

practical inability t - ~  qrant relief compelled by a Brady 

violation. 

At the outset of the hearing below, the parties 

stipulated to an order addressing t k  applicability of Brady 

to public records exsmp-t from disclr>s?ire under Ch. 119. In 

0 that order,3 t h e  trial court declar:-),-' that Chapter 119 did 

not give it jurisdiction to hear LaGy  claims, and that such 

claims must be brought in a court of rmpetent jurisdiction. 

Nevertheless, the court ,  in the same order, declared that 

the Attorney General was "obligated to disclose Brady 

material. I' 

More important, the trial coux;. clarified its ruling 

during the hearing: 

THE COURT: Well, with t h ~  caveat 
of my prior ruling that-- 

MR. COUTURE;: Exact ly .  

THE COURT: l'es, Certainly ' i see 
anything h . c e  t h a t  obvious' 1; to me 

This order was o m i t t e d  from the record on appeal, but is 
attached as Appendix A. 

0 
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is Brady material, 7 would 
certainly be willing to say to you 
that I have found somethimq that's 
Brady material, f o r  whatever that I s 
worth. 

(T 61). Later, the trial court explPi ned: 

I think if something is so 
obviously Brady material. that  I 
would recognize it, not knmwing 
anything a h v u t  the case, F. would 
want CCR t~ know. . . . 

(T 64). The quoted passages are 1:igally a m  practically 

sound. As a practical matter, j r .  would be extremely 

difficult f o r  any C O V . ~ " ~ ,  not familis1 w i t h  Roberts' case, to 

recognize a document as material and exculpatory. It would 

be impossible f o r  such court to knr3Y.r whether the document 

had been disclosed earlier, presumably at the time of t r i a l  

or sentencing. 
0 

As a legal matter, even CCR dr)es nat suggest how a 

circuit court in Leon County -- presiding over a Ch. 119 
lawsuit -- would have jurisdiction t c r  grant Brady relief in 

a death case before another circuit c o u r t  or this Court. CCR 

also refuses to acknowledge the a b j . o u s :  that anly the 

which tried and sentenced or this Court, 

would have jurisdiction even t o  st:c?y proceedings pending 

resolution of a Brady c l a i m .  

At the least ,  t h e  trial court @ ' / '  m t  refuse to examine 

the withheld documen"i? f o r  Brady rna t ->~ . : a I .  To the con t ra ry ,  

the court expressly c:leclared it WP: 1 -  want CCR to know if 

such material existed. By not  rquiring the Attorney 

General t o  release any withheld docwwrlts as Brady material, 
m 
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the trial court implicitly found PO such material was 

present. 
0 

Hoffman v. State, -. 613 So. 2d 46:: (Fla. 1992), does not 

compel the reversal and remand srlql7ht by Roberts. In 

relevant part, Hoffmgy stands for the proposition that Ch. 

119 must be followed by an inmate seeking public records 

"with respect to agencies outside 1 . k  judicial circuit in 

which the case was t r i e d . "  - Id. at ~ T l Z ~ .  Nevertheless, 

Hoffman is totally silent as to B r a d y  claims. It does not 

expand or contract a circuit court jurisdiction to hear 

actions brought under Ch. 119. Appe:lee does not, in this 

appeal, contest the t .zial  court's ab;l.i_+ty to laok fo r  Brady 

material, and inform CCR of its exisk9nce. 

0 Whether Brady requires disclosiire despite a Ch. 119 

exemption is an issue that is not ripe for review, as 

resolution of the issue would depend on facts not before 

this Court. Far exmple, another trial court in another 

case might discern Brady material among clemency documents. 

However, this Court has held B r a d y  does not apply to 

clemency proceedings. Asay v. Flqr-jda Parole Commission, 

6 4 9  So. 2d 859 (Fla, 1994). 

In short, this C m r t  should rec5qrzize the trial court's 

willingness to look f(3r  Brady materia; and reject Roberts' 

argument. Whether E r - 9  - supersedes 7 Ch. 119 exemption is 

an issue not ripe far review. 
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D- ITEMS 2(A)-(C) AT? EXEMPT FRQH DTSCLOSURE AS CLEMENCY 
RECORDS UNDER SECTION 14.28 I FXqf?G ,-DA STATUTES + 

0 
The trial court properly denied. the complaint with 

respect to Items 2 ( 3 )  - (c) , the cleiwncy materials because 

clemency records a r e  exempt from Chapter 119, Florida 

Statutes. In Parole  Corn'n v. LockeTl ,  620  So. 2d 153, 154- 

55 (Fla. 1993), this Court held t h a t  article IV, section 8 ,  

of the Florida Constitution, vestn the clemency process 

solely in the exscutive branch, and therefore the 

legislature may not preempt or o; rs r ru le  clemency rules 

without violating th- separation of powers doctrine. The 

Rules of Executive C? emency provide r ~ > r  the confidentiality 

of the Florida Parole Commission's cI.emency records until 

the Governor determines otherwise. 56.. . .. " at 156. Therefore, 

this Court held that the clemency investigative files and 
0 

reports relating to a prisoner under  sentence of death were 

not public records for purposes of Chapter 119. Id. at 158. 
Subsequent to the Lockett decision, the 1993 

Legislature enacted Section 14.28r r"L9,rida Statutes, which 

presently provides in relevant part? 

Executive clemency. - -  A l l  records 
developed RT received hy any state 
entity pumuant to a Board ,?; Executive 
Clemency investigation shall be 
confidential and exempt from the 
provisions of s .  119.0'7 4 )  and s ,  

C o n s t i t u t L  -2 I?-. However i i "  h records 
may be released upon tl-?r .>-.j??roval of 
the G0vernc.r - 

24(a), A - 3  n I of -' e State 

See Ch. 95-356, § 1, Laws of Fla.; 93-405, 8 6, Laws of 

Fla. In Asay v. Florida Parole Con. ' . ' ) .  - 649 So. 2d 859, 860 
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(Fla. 1994), this Court again ack-wwledged that Florida 

constitutional law exempts clernen.:y records from any 

disclosure not authorized by the Gcx*$)Smor. In the present 

case, the Department properly w i i  hheld items 2 (a) - (c) 
because they are exempt from disclasl:r- as clemency records, 

Roberts contends that the abov9 provisions were waived 

because the clemency materials werp [riven to the Attorney 

General's Office. T h i s  argument is without merit. F i r s t ,  

the argument is not preserved f o r  appellate review because 

it was not made below. Doyle v. Stai;.;7_, 526 So. 2d 909 (Fla. 

e 

1988); Castor  v. Stat.9, __ 365 So. 2d ?fll (Fla. 1978). 

made only the follnwing argument with respect 

clemency records at t h e  hearing: 

Your Honor, f o r  the record ,  I would 
claim that to the extent "r.here is any 
segrable [ s i c ]  material t h c ~ C :  does not 
qualify for an exemption, e i . t h e r  in the 
parole files materials or i n  the other 
materials that we're l o o k i ~ g  at today, 
that to the extent that t.here's any 
material which can be segregated out 
from these files and does not otherwise 
qualify f a r  an exemption, I would 
expect t h a t  material would be released 
to the plaintiff. 

As f a r  as the paro?.e commission 
files in particular, 1 -,Tquld just 
assert that Brady does app y to it and 
not withstanding Asay, that t h e  Supreme 
Court ' s decision in Pennsyj-vPnia versus 
Ritchie would a l s o  apply; G - X ~  atherwise 
I have no further argume;\: to make 
about the pazole commissior? 

Roberts 

to the 

(1: 50). Later in the hea r ing ,  Rober;:.?, agreed with the trial 

court's characteriza-ion of Robert::: 3:rgument as conceding 

that the clemency materials should n o t  be released except a8 

Brady material (T 6 0 ) .  

0 
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Second, Section 14.28, Flo r ida  Statutes, states that 

only the Governor may release the records to the public, not 

that the parole commission may m % k e  such determination. 

Third, the Attorney General is a m e n i l e x :  of the cabinet and 

therefore a member of the clemency Iw~I.;?.';:~. See Art. IV, B 3 

& 8, Fla. Const. To fulfill his ct.nstitutiona1 duty with 

respect to the clememy board, the Aktorney General would 

have to review the clemency irtvestigative files and 

memaranda to make reasoned decisions on whether to grant 

reprieves and pardons. Under Roberts '  argument, clemency 

files would never be confidentiab hcause the Attorney 

General and other members of the caklinet always have access 

to the files. 

In conclusion, t h e  Department p i n t s  out that this case 

is a c i v i l  case and Appellant has t a k e n  a direct appeal from 

the trial court to this Court, ?"hereby bypassing the 

district court of appeal. Florltda Rule of Appellate 

Procedure 9,030( a) (1) ( A )  (i) gives Yhj.s Court jurisdiction 

over the direct appeal from a f i n a l  order of a courts 

imposing a death sen$-ence. See alsr2 A r t .  V, g3(b) (1) , Fla. 
Const. The present order is a final order denying Roberts' 

complaint for disclosure of public: .records and is in the 

nature of a final crder granting ~vwnary judgment. The 

complaint was not .?.led in conjuj..> ' * ' u $ ~ ~  with a motion f o r  

post-conviction rel.ief under Flo:-- < * +  Rule of Criminal 

Procedure 3.850. The Department questions whether this 

Court has appellate iurisdiction o v e ~  the instant order as 
a 
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well a3 the orders which w i l l  be rendered in the other 

twenty capital Collateral p u b l i c  reccrds cases now pending 

i n  the Second Judicial C i r c u i t  or ?he roughly one hundred 

requests which have n o t  yet resulted i.sa lawsuits. 

0 
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CONCLUSION 

Based on the foregoing l egal  authorities and arguments, 

Appellee requests t h a t  this Honorable Court  affirm the order 

of the  t r i a l  court rpndered in t h i s  c*~- ,c~E.  

Respec't+fully submitted, 

ROBE;R"r' A BUTTERWORTH 
ATTORYEY GENERAL 

ASSIFTJAT A T T ~ N E Y  GENERAL 
FLORIISA BAR NO. 0890537 

CHARL3E MCCOY ' 
ASSISTANT ATTORNEY 
FLORS-RA BAR NO. 0333646 

DEPARTMENT OF LEGAL AFFAIRS 
THE CAPITOL - SUITE PLOI 
TALLniiAS SEE, 
( 9 0 4 )  488-9935 

FL 3 2 3 9 9 - 10 5 0 

COUNSRTJ FOR APPELLEE 
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- CERTIFICATE OF SERVlCE I.._ 

1 HEREBY CERTIFY that a true and correct copy of the 

foregoing has been furnished by hand-rsalivery to Jennifer M. 

Corey, Assistant Capi t a l  Collateral Representative," 1533-C 

South Monroe S t r e e t ,  'Tallahassee, FIT !2:301, t h i s  %*day of 

February, 1 9 9 6 .  
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Appendix A 



IN THE CIRCUIT COURT FOR THE SECOND JUDICIIU; CIRCUIT 
XN AND FOR LEON COUNTY, FLQRIDA 

RICKEY BERNARD ROBERTS, 
DOC # 100865 

Plaintiff, 
v.  

ROBERT A.  BDTTERWORTLIi 
ATTORNEY GENERAL, STATE 
OF FLORIDA, 

Defendant. 

1 EMERGENCY FTLTNG: CAPITAL CASE, 
) DEATH WARRANT SIGNED; E%ECTJTION 
) SCHEDULED FOR 7:UO A.M.# 
) FEBRUARY 23, 1996. 
1 
1 
) Case Na. 95-4802 
) 
1 
1 
) 

ORDER 

This matter came before the Court upon hearing February 8, 

Upon consideration of the plaintiff's and defendant's Joint 1996. 

Stipulation, it is ORDERED: 

To the extent Plaintiff's complaint relies upon Brady v .  

Marvland, 3 7 3  U.S. 83 (1963) and Hoffman v. State , 613 So. 2d 405 

(Fla. 1992) as a basis for a separate cause of action; the 

complaint is dismissed for f a i l u r e  to state a cause of action. 

However, the Attorney General's office is obligated to 

disclose Brady material. Therefore, Plaintiff is not precluded 

from claiming that Bradv requires disclosure of materials by 

defendant, even if such materials would be exempt from disclosure 
under Chapter 119, Florida Statutes. -Ff f l d d a d h  t 

Statutes does not give this Court jurisdiction to hear Bradv 

claims. Claims based upon Brady must be brought in a court  of 



w 

competent jurisdiction. 

DONE AND ORDERED in Chambers, at Tallahassee, Leon County, 

Florida this 

- .  

C i r c u i t  Judge 

Conformed copies to counsel 


