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STATEMENT 0 F THE CASE AND 0 F THE FACTS 

This is a proceeding fo r  discretionary review from a decision 

of the Third District Court of Appeal, which--expressly and 

directly contrary to a decision from the Fifth DCA--held that it is 

not an element of the crime of attempted murder of a law 

enforcement officer that the Defendant know that the victim is a 

police officer. The Petitioner, Daryl Thompson, w a s  charged with 

and convicted of one count of attempted first degree murder of a 

law enforcement officer' which conviction was reversed by the Third 

District Court of Appeal because the jury was erroneously 

instructed that it could return a verdict of guilty under the 

State's alternative theory of attempted felony murder. ThomDson v. 

State of Florida , 21 Fla. L. Weekly D286 (Fla. 3d DCA 1996). The 

Third District noted that this Court's decision in State v * G W t  

654  So. 2d 552 (Fla. 1995) required reversal because the crime of 

attempted felony murder no longer exists in the State of Florida. 

In reversing Defendant's conviction on the attempted murder 

charge, the Third District noted that there was evidence from which 

the jury could have convicted the Defendant under the alternative 

theory of attempted premeditated murder, and held: "We see no 

impediment to reversing and remanding for a new trial on the charge 

of attempted premeditated murder where the facts of the case could 

support a guilty verdict on that charge." .Ld. 

Defendant was acquitted at trial of f o u r  other similar 1 

counts. 
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The Third DCA in its decision observed that Mr. Thompson 

contends that the trial court erroneously denied his requested 

jury instruction that it is an element of the crime of attempted 

murder of a law enforcement officer that the defendant know that 

the victim is a police officer." a. The court held: t t [ W ] e  agree 

with the First District in C a r D e n t i e r  v, State, 587 So. 2d 1355 

(Fla. 1st DCA 1991), review denied 599 So. 2d 654 (Fla. 1992) and 

the cases that follow, Isaac v. State, 626 So. 2d 1082 (Fla. 1st 

DCA 1993), review denied 634 So. 2d 624 (Fla. 1994) and Evans v. 

State, 625 So. 2d 915 (Fla. 1st DCA 1993), t.hat the 'statute simply 

does not  require that the offender have knowledge that the victim 

was a law enforcement officer.!" 21 Fla. L. Weekly at D286 

(quoting Carp entier, SuDra, at 1357). 

In its decision, the Third District noted T$amp son's reliance 

"on W a a  e v. S t a t  e, 641 So. 2d 1362 (Fla. 5th DCA 1994) f o r  the 

proposition that the state must allege and prove that the defendant 

knew t h a t  his victim w a s  a police officer f o r  a conviction under 

section 784.07(3), Florida Statutes (1993).!' This proceeding 

ensued based upon the express and direct conflict between the Third 

DCA's decision in this case and the Fifth Districtfs decision in 

Grinaae . 
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+ UMMARY OF T HE A R G W " 2  

T h i s  Court  should exercise its discretionary jurisdiction and 

accept this case for briefing on the merits to decide the important 

question whether the Defendant's knowledge of t h e  status of his 

alleged victim as a police officer is an element of the crime of 

attempted murder of a law enforcement officer. There is a s p l i t  in 

the District Courts  of Appeal on that issue which is resulting in 

inconsistent adjudications, depending upon where the crime occurs, 

which should be resolved by this Court. 
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ARGUMENX 

THIS COURT SHOULD ACCEPT JURISDICTION 
BASED ON THE EXPRESS AND DIRECT 

CONFJiICT WITH W N A G E  Vm S TATE 

This case is factually and legally indistinguishable from the 

te, 641 So. 2d 1362 (Fla. 5th Sta Fifth DCA's decision in Grinage V. 

DCA 1994). In Grimage I as in this case, the Defendant was charged 

with attempted murder of a law enforcement officer arising out of 

a reverse sting operation gone SOUP in a shopping center parking 

lot. In reversing the Defendant's conviction and remanding for 

retrial, the Court in Grinage held that the Defendant's knowledge 

Fla. Stat. The Court held: 

We further hold that upon retrial, merely giving the 
newly approved instructions (instructions that still omit 
the requirement of intent and the requirement of 
knowledge of the status of the victim) will not be 
sufficient to justify the conviction fa r  knowingly 
attempting to murder a police officer engaged in the 
performance of his duty. 

Grinage urges, and we agree, that before he can be 
convicted of attempting to murder a police officer 
engaged in the lawful performance of his duty, the State 

that he kn ew h Jnust all eae and Drove 
police off i cer. 

a ctim was 

Id. at 1364 (emphasis added). 

Petitioner submits that the conflict is so clear and the issue 

so important that this case should accept jurisdiction outright. 

Petitioner notes in closing that one sentence of the Third 

4 

ROY D. WASSON, ATTORNEY AT LAW 

SUITE 402 COURTHOUSE TOWER. 44 WEST FLAGLER STREET, MIAMI, FLORIDA 33150 . TELEPHONE (305) 374-8919 



District's decision below deserves mention, lest this Court 

misconstrue that sentence as indicating that the Third District 

does n o t  believe that it is in conflict with the Fifth DCAls 

decision in State v. Gr' Anaa e. 

Referring to t h i s  Court's decision in U a q  e, the Third 

District held: "However, we do nat read that case as deciding the 

question of whether or not knowledge of the victim's status as a 

law enforcement officer is a necessary element of the offense of 

attempted murder when a conviction is enhanced under  Florida 

Statute section 784.07(3)(1993)." 21 Fla. I.. Weekly D286. The 

Third District i s  not denying the existence of conflict with the 

Fifth D i s t r i c t  in that sentence, because the Third District i n  that 

sentence is referring to this C o u r t ' s  decision in State v. Grinage, 

656 So. 2d 457 (Fla. 1995), which did not reach the question 

whether an element of the crime of attempted murder of a law 

enforcement officer is  that the Defendant know his victim to be a 

police officer. There is conflict between the District Courts of 

Appeal, and that is all that is necessary to support the  exercise 

of this C o u r t ' s  conflict jurisdiction. 
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WHEREFORE, the decision below being expressly and directly in 

conflict with a decision of the Fifth District Court of Appeal on 

the same important point of law, and the issue doubtless to arise 

in numerous cases throughout the state, this Court should exercise 

its discretionary jurisdiction and accept this ca5e f o r  briefing on 

the merits. 

Respectfully submitted 

S 
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