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. SYMBOLS AND REFERENCES

In this brief, the conplainant, The Florida Bar, shall be
referred to as "The Florida Bar" or "the bar".

The transcript of the final hearing held on August 19-21,
1996, shall be referred to as “r1", followed by the cited page
nunber(s). The transcript of the final hearing held on Septenber
19, 1996, shall be referred to as “r2v, followed by the cited
page nunber(s). The transcript of the disposition hearing held on
Novenmber 12, 1996, shall be referred to as “T3", followed by the
cited page nunber(s).

The Report of Referee dated Decenber 31, 1996, in Case No.
87,536 will be referred to as “rri", followed by the referenced
page nunber(s). The Report of Referee dated December 31, 1996, in
Case No. 88,381 will be referred to as “RR2", followed by the
referenced page nunber(s).

The bar's exhibits wll be referred to as Bar Ex.
followed by the exhibit nunber.
The respondent's exhibits wll be referred to as Resp. Ex.
. , followed by the exhibit nunber.

Vi




STATEMENT OF THE CASE

On Novenmber 29, 1995, the Nnth Judicial Circuit Gievance
Committee “A” found probable cause against the respondent in Case
Nos. 95-31,066 (09A) and 95-31,390 (0%A). The bar filed an eight
count conplaint on March 8, 1996 which was assigned Supreme Court
Case No. 87,536. The Honorable WIlliam T. Swigert was appointed
as referee on March 21, 1996.

On March 27, 1996, the Ninth Judicial CGrcuit Gievance
Commttee "A" found probable cause against the respondent in Case
No. 96-30,729 (09a). The bar filed its conplaint on July 2, 1996
whi ch was assigned Supreme Court Case No. 88,381. The Honorable
Wlliam T. Swigert was appointed as referee in Case No. 88,381 on
or about July 11, 1996.

Pursuant to the referee's Oder on Conplainant's Mtion to
Shorten Discovery Tinme And Set Final Hearing dated August 13,
1996, Case No. 88,381 was consolidated for the final hearing wth
Case No. 87,536. The final evidentiary hearing was held August 19
- August 21, 1996, and Septenber 19, 1996 and the disposition
hearing, in which the parties presented argunents as to the
appropriate level of discipline, was held on Novenber 12, 1996.
On Decenber 31, 1996, the referee issued his reports in Case No.
87,536 and in Case No. 88,381,

Wth respect to Case No. 87,536, the referee found the
respondent not gquilty in Counts I, IlI, IV and V. In Count II,

the referee found the respondent guilty of violating only R
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Regulating Fla. Bar 4-1.15(d) for setting up an account and
calling it "escrow account" instead of "trust account."

Wth respect to Count VI in Case No. 87,536, the referee
found the respondent not guilty of violating R. Regulating Fla.
Bar 3-4.3, but found the respondent guilty of violating Rules 4-
1.7(b), 4-1.8(a), 4-1.15(a), 4-1.15(d), 4-4.1(a), 4-8.4(c), 5-
1.1(a), 5-1.1(c), 5-1.1(d), 5-1.1(g), 5-1.2(b), and 5-1.2(c).

In Count VIl of Case No. 87,536, the referee found the
respondent not gquilty of violating Rules 4-1.4(a), 4-1.7 (b), and
4-1.8(a). In Count VIIlI, the referee found the respondent quilty
of violating Rules 4-1.3, 4-1.4(a), and 4-1.4(b). The referee
found the respondent not guilty on the other rules charged in
Count VII1I.

In Case No. 87,536 the referee recommended the respondent
receive a thirty (30) nonth suspension, followed by a three (3)
year period of probation; that the respondent attend and conplete
the Florida Bar Trust Account Procedures course; and that during
the probation period, the respondent be subject to random trust
account audits. The referee further recommended the respondent
pay the bar's costs in prosecuting this case totaling $12,032.26.

In Case No. 88,381, the referee found the respondent guilty
of an inproper notarization on a client's will which violated
Rul es Regul ating The Florida Bar 3-4.3, 4-8.4(c), and 4-8.4 (d).

The referee recomended the respondent receive a one (1) year

suspension to run concurrent with the thirty (300 nonth




suspension recommended in Case No. 87, 536, and that the
respondent pay the bar's costs of $903.00.

The Board of Governors of The Florida Bar considered these
cases at its Mrch 1997 neeting. The board voted to appeal the
referee's discipline recomendations in Case No. 87,536 and,
instead, seek disbarnent and paynent of the bar's costs. On or
about April 4, 1997, the respondent filed a Petition for Review
seeking review of the referee's findings of fact, findings of
rule violations and the recomended discipline in both cases,
87,536 and 88,381. On April 7, 1997, the bar filed a cross-
petition for review in Case No. 87,536. It is the bar's position
that the referee reached erroneous conclusions not supported by
the evidence in Count VI thereby rendering an inadequate
reconmendation as to the respondent's guilt. Further, the
referee's recommended discipline of a thirty (30 nont h
suspension and three (3) year period of probation is insufficient
considering the facts of the case and because the referee
recommended a concurrent one (1) year suspension in Case No.
88, 381. Due to that cumulative discipline, di sbarnment is
warranted rather than a period of suspension.

The respondent's initial brief was due to be filed by My 5,
1997 . On April 30, 1997, the respondent served a Mdtion For
Extension of Tine requesting that he be permtted additional
time, up to and including May 19, 1997, within which to file his
initial brief. This Court granted the respondent's notion and
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@ 20wt himup to and including May 19, 1997 in which to file his
initial brief. On May 19, 1997, the respondent served his initial

brief.




STATEMENT OF THE FACTS

Only those specific findings of fact from the referee's
reports which are the subject of this appeal are addressed bel ow
Unl ess otherwi se noted, the following facts are taken fromthe

referee's reports in Case Nos. 87,536 and 88, 381.

Case No. 87.536
TFB Case Nos. 95-31, 066 (09A) & 95-31, 390 (09A)

As to Count VI: In 1993, the respondent met James Ballweg and

they worked together on business related activities as
owner/investors. Mchael Partain was the principal and operator
of Action Loss Prevention Specialists, Inc. M. Ballweg was the
seni or associate and consultant and the respondent was gener al
counsel. M. Ballweg obtained investnent capital froma Sw ss
national and a Swiss attorney, Norbert Jann, for whom M. Ballweg
was a U S agent. The noney was used to start a new corporation,
ALPS Marketing, Inc. which was incorporated in 1994.

The respondent became an associate with the law firm of
G eenspoon, Marder, Hrschfeld and Rafkin (hereinafter referred
to as “GMHR”) on February 1, 1994 pursuant to an enpl oynent
agreenent executed by Gerald G eenspoon of the firm and the
respondent. The respondent was to be paid an annual salary and
agreed to bring his clients from his practice into the firm The

firm did not assume the respondent's account receivables and the




respondent was allowed to collect them The firm naintained a
trust account for its clients and the respondent was expected to
utilize the firms trust account for all client matters after
joining the firm The respondent did not have signatory authority
on the firms trust account.

Wien ALPS Marketing, Inc. was created, the respondent was
the sole owner and director as well its attorney. On June 15,
1994, the respondent entered into an enploynent agreenment wth
ALPS Marketing, Inc. that provided that he would be paid
$4,166.66 per nonth. GVHR was entitled to any legal fees paid to
the respondent by ALPS Marketing, Inc. as he was prohibited from
other enpl oynent.

The respondent wote to Nerbert Jann on GVHR | etterhead on
July 14, 1994 to fornmalize the terns of a $150,000 line of credit
being provided to Action Loss Prevention Specialists, Inc. In
that letter, the respondent advised M. Jann he would represent
himin the matter and be available for consultation to be charged
at an hourly rate. The respondent advised M. Jann would be
responsible for paying all the legal fees and the respondent
would send him a nonthly itemzed billing statement. The
respondent neither revealed his involvement with the conpany or
its attorney nor his interest in it and its proposed
subsidiaries. The terms of the agreement were that the respondent
woul d use the $150,000 as a revolving line of credit to pay

startup costs, four nonths of operating expenses, and attorney's
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fees and costs. Action Loss Prevention Specialists, Inc. would be
able to access the noney only at a maxi numrate of $25, 000 per
month from the second nmonth forward and only after submtting a
funding request. No one other than the respondent and M. Jann
woul d have access to the funds. The funds would not be for M.
Bal Iweg's personal use. In exchange for the line of credit, M.
Jann woul d receive a certain percentage of the stock until the
[ine of credit was repaid.

On July 25, 1994, M. Jann wired $150,000 to a trust account
the respondent was maintaining at Barnett Bank, account nunber
002833049081. In his check register, the respondent noted receipt
of the deposit on an unspecified date that was prior to July 25,
1994 and he began issuing checks against the funds as early as
July 19, 1994, GWHR was not aware of this transaction or the
respondent’'s involvement with ALPS Marketing, Inc. because of the
separate trust account he was maintaining. The respondent noted
the deposit of the $150,000 on the stub for check number 1058 but
did not indicate if he issued that check and he did not date the
entry. He then issued check nunber 1059 on an unknown date to
himsel f in the amobunt of $15,000 to repay noney the respondent
advanced to M. Ballweg for start up costs. The check stub failed
to reflect the purpose of the disbursement or the client natter.
The respondent issued a nunber of checks nmade payable to M.
Ballweg in the total amobunt of $30,038.00 for draws, advances and
expense reimbursements. In addition, on July 27, 1994,  the
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respondent issued check nunber 1063 to Action Loss Prevention
Services as a credit line advance in the amunt of $56,182.71 and
he also issued check nunmber 1067 in the anount of $2,6400 against
M. Jann's funds but failed to indicate on the check stub the
date or the identity of the payee. The respondent also paid
$2,000 to the Seminole County Denocratic Executive Committee as a
donation by undated check number 1065. That check was also drawn
against M. Jann's funds.

The respondent paid hinself a total of $47,150 from M.
Jann's funds. In addition to the $15,000 check he issued to
reimburse hinmself for money he advanced to M. Ballweg, the
respondent issued check nunmber 1066 on July 29, 1994 in the
anount of $11,000 as paynent for accrued fees earned prior to
January 31, 1994, al though ALPS Marketing, Inc. was not
incorporated wuntil Septenber 1994, On Septenber 15, 1994, the
respondent issued check number 1078 in the anount of $21,000 wth
the notation it was for a "Mrcedes" automobile that the
respondent bought for his own use. On Cctober 24, 1994, the
respondent issued check nunmber 1083 in the anount of $150.00 for
an unspecified reason.

The respondent issued additional checks to others from funds
deposited by M. Jann. On August 19, 1994, the respondent issued
check nunber 1073 from his trust account to Minicipal Cedit
Union in the anount of $724.65, and there was no client matter or
purpose identified. By check number 1074 dated August 29, 1994,

a




the respondent nade a payment from M. Jann's funds for a client
matter. And, by check nunber 1080 dated September 28, 1994, the
respondent paid out $3,000 ‘to cover ALPS check."

The respondent also used M. Jann's funds to open a separate
checking account for ALPS Mrketing, Inc. The respondent issued
check nunmber 1068 in the amount of $10,000 from his trust account
and used it to open account nunber 234046599 at Barnett Bank for
the company (hereinafter referred to as "the ALPS account"). The
check stub failed to reflect the payee or the issuance date. The
respondent issued check nunber 1002 from the ALPS account on
Septenber 22, 1994 to himself in the amount of $3,000 for "Auto
Purchase.”" It was intended to be used to buy an autonobile for
the corporation and was drawn against M. Jann's funds deposited
to the ALPS account. The respondent sold the corporation his Audi
automobile and then used M. Jann's funds on deposit in the trust
account to purchase a Mercedes autonobile for himself. From the
ALPS account, the respondent issued approximately eight checks to
M. Ballweg, two of which, check nunbers 1025 and 1026, were
marked as paynent for his salary. In addition, the respondent
i ssued check nunber 1018 on November 21, 1994 in the anount of
$12,762.75 payable to GWR as paynent for the legal fees of an Ed
Maddy regarding a dissolution of marriage action. M. Jann was
not aware of that disbursement nor was it in anyway related to
devel opi ng business for ALPS Marketing, Inc. M. Ballweg paid M.
Maddy’s fees because M. Middy was a friend of one of the

9




corporate principals.

On Novenber 18, 1994, M. Jann wred approximately $200,000
to the respondent's operating account naintained at NationsBank,
account nunber 036034103032, an account on which the respondent's
| egal assistant also had signatory authority. There was no record
of those funds ever being transferred to the respondent's trust
account as required since the funds constituted a second | oan
fromM. Jann to M. Ballweg. Despite the $200,000 deposit, the
account's ending bal ance on Novenber 30, 1994 was a negative
$9,673.71 and two checks were returned due to insufficient funds.

GWHR |earned of the $200,000 wire transfer after an enployee
of the bank called to inquire as to why one of the firnms
attorneys was having such a large sum of noney transferred to his
per sonal busi ness account. After being confronted, the
respondent, in a nenorandum dated November 28, 1994 to M chael
Marder, advised the nmoney was legal fees he earned two years
before while a sole practitioner. The respondent failed to
declare any of the noney he received as income on his tax returns
for 1994. On January 5, 1995, the respondent advised GWHR these
same funds were a loan from Mr, Jann.

The respondent never provided M. Jann with a detailed
accounting of the disbursement of his investnent funds and made
di sbursenents that violated the terns of their agreenent. The
only accounting was a letter by the respondent dated Novenber 6,
1994, witten on GWHR letterhead, where he failed to advise M.
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Jann he had repaid hinself for a loan he nade to M. Ballweg for

start up costs and failed to advise M. Jann of his total |egal
fees other than to state they had been mninmal. The respondent
told M. Jann in the letter that his role in the corporations was
to regulate the distribution of noney and to coordinate the |egal
aspects of any contracts entered into. He further stated that in
his opinion, M. Jann's funds had been used in accordance with
the terms of the agreement. In fact, this was not true. However,

M. Ballweg and M. Jann testified that M. Ballweg had executed
prom ssory notes for each wire transfer to respondent and M.

Bal Iweg was permtted to spend the funds at his discretion. M.

Bal Iweg testified he was shown each and every disbursement nade
by the respondent concerning those funds from the operating,

trust, and ALPS Marketing, Inc. accounts where funds were
ultimtely transferred. M. Bal | weg testified that he
specifically authorized each and every disbursement made by the
respondent. In response to a question by the referee, M. Jann
stated that he had no conplaint concerning the way his affairs
were handled by the respondent.

The respondent's trust account failed to conply with the
Rules Regulating The Florida Bar. The check stubs for the period
of Septenber 1992 through Decenber 1994 frequently failed to
reflect the «client identity, payee, date of disbursenent,
bal ance, and/or amount of disbursement and did not always reflect

deposits. The records on check stubs concerning deposits also
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failed to reflect the client matter and date. There was evidence
of commingling and client funds were at tinmes deposited to one of
the respondent's two operating accounts at Barnett Bank, account
nunber 2833049073, and NationsBank, account nunber 03603413932.
The respondent's two operating accounts had checks returned due
to insufficient funds. Fromthe tinme the operating account at
NationsBank was opened on June 3, 1994, the respondent had
negative balances on four occasions.

In Septenber, 1994, Mchael Marder of GWR had changed the
respondent's enploynent agreenent and he was made an independent
contractor. The respondent continued as an independent contractor
with GWHR until approximately Decenber 28, 1994, when it was
decided that the respondent would cease being an enployee of GVHR
effective January 3, 1995 and, instead, would rent office space
fromthe firm On January 5, 1995, M. Marder discovered the
exi stence of a bank account established by the respondent which
he considered to be unauthorized. The respondent was ejected from
his office by GWHR, the locks were changed, and the firm kept the
respondent's  personal belongings, including his chair, desk,
computer, bank records, and all of the respondent's client files.
On January 6, 1995, M. Marder, David Lenox and GMHR’s | egal
adm nistrator, Scott Ross, nmet with the respondent by speaker
phone and asked if he had diverted fees from the firmthat it was
owed by ALPS Marketing, |Inc. They stated that the respondent

adnitted to having diverted less than $20,000. However, the
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respondent testified that he did not take or divert any of GMHR's
funds. The respondent admitted that he said he did so in the
conversation with M. Marder, M. Lenox and M. Ross because he
was upset and was trying to calm and resolve the intense and
acrimonious situation.

Based upon the foregoing findings of fact, the referee found
the respondent gquilty of violating the follow ng Rules Regulating
The Florida Bar: 4-1.7(b), 4-1.8(a), 4-1.15(d), 4-4.1(a), 4-
8.4(~), 5-1.1(a), 5-1.1(c), 5-1.1(d), 5-1.1(g), 5-1.2(b) and 5-
1.2(c).

As to Count VII: John Meek was a long-time, close personal
friend of the respondent in Denver, Colorado [RR1l, p. 25]. During
the tine the respondent was enployed by GVHR, he represented M.
Meek in a tax equalization dispute with M. Mek's enployer,
Honeywel | [T1, p. 600; RRl, p. 25]. Honeywell had a policy
regarding the equalization of foreign-earned incone and U S
citizens that were working abroad [T2, pp. 901, 935]. M. Meek
had been excluded from that policy which caused a significant
i ncrease in the anobunt of taxes he had to pay [T2, pg. 901]. Had
M. Meek been included in the tax provision, Honeywell would have
paid $8,000 in taxes M. Meek was now obligated to pay [T2, pp.
935-936]. In or around Decenber 1994 the respondent nade an
interest free loan to M. Meek in the anount of $8,900 to pay

the taxes that he owed [T2, pp. 901-202]1. Thereafter, M. Meek
13




paid the respondent $100.00 toward the |oan indebtedness.

The bar alleged that the respondent's loan to his client,
M. Meek, was a conflict of interest because the respondent would
be obtaining an interest in the outcone of the litigation. In
addition, the terns of the loan transaction were not reduced to
witing, nor was there any witten disclosure regarding the
potential conflict of interest. However, the referee found that
the evidence did not show the respondent violated Rules 4-1.7(b)
and 4-1.8(a). The referee also found the respondent not gquilty of
violating Rule 4-1.4(a) and the bar does not seek review of that

finding,

Case No 88 3-81
TFB Case No. 96-30, 729 (0934)

The respondent was hired by Mrtha Skinner to prepare a wll
for her father, Charles Goethe. The respondent prepared the wll
for M. Goethe. Ms. Skinner and the respondent agree that M.
CGoet he executed the will outside the presence of a notary. The
absence of a notary at the tine of the signing of the will was
confirmed by an affidavit of Susan B. Mlton. However, M.
Ski nner and the respondent disagreed as to whether or not the
respondent was present to witness M. Goethe's signing of the
will. Wile Ms. Skinner claimed the respondent was not present to

witness the wll signing, the respondent testified that he was
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present.

The referee found that there was sufficient evidence to
conclude that the respondent was not present for the signing of
the will. Therefore, the referee found the respondent guilty of
obtai ning an i nproper notarization in violation of Rules 3-4.3,

4-8.4(c).
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SUMMARY OF THE ARGUMENT

This Court has long held in bar disciplinary proceedings
that a referee's findings of fact are presunmed correct and the
burden of provi ng those findings to be erroneous or
unsubstantiated rests on the party seeking a review of those
facts. In the instant matters, the respondent contends that the
referee's findings in Case No. 88,381 and in Count VI of Case No.
87,536 are not supported by clear and convincing evidence. The
bar will show, however, that it has nmet its burden of proof as
there is substantial evidence in support of the referee's
findings, including the respondent's own testinony.

Although it is the bar's position that the referee's
findings of fact are clearly supported by the evidence, the bar
subnits that in one instance the referee reached erroneous
conclusions from those findings. In Count VII of Case No. 87,536
the referee found there was no conflict of interest in the
respondent loaning nmoney to a client, who was also a |long-tine
friend, to pay outstanding taxes after the client suffered
several financial setbacks. However, the evidence, including the
respondent's own testinony, shows that a conflict did exist as
the respondent's loan concerned the sane matter for which he was
providing |legal services to the client. Further, the evidence
established that there was no witten disclosure of the potential

conflict as required by the Rules Regulating The Florida Bar.
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Accordingly, the referee's conclusion that the respondent's
conduct in this matter did not violate the rules regarding
conflict of interest is erroneous.

The referee has recommended the respondent be suspended for
thirty (30) nonths in Case No. 87,536 and that he receive a
concurrent one (1) year suspension in Case No. 88,381. The
respondent argues those discipline recomendations are too harsh
and that the range of discipline froma public reprimand to a
ninety (90) day suspension would be nore appropriate. The bar
submts that, at the very least, the referee's recomended
suspensions are sufficient. However, the bar contends that given
t he serious m sconduct found by the referee, the rel evant case
|law and standards, and the cunulative nature of the respondent's
m sconduct, disbarnment in these matters is warranted.

The respondent objects to the referee's taxation of costs
against himin the amount of s12,032.26 for Case No. 87,536 on
the basis that the referee found himnot guilty on some of the
original charges. The respondent had the opportunity to object to
those costs prior to the referee issuing his report. The referee
chose to inpose the full anobunt of costs charged by the bar
against the respondent. As the inposition of costs is left to the
discretion of the referee, consistent with the Rules Regulating
The Florida Bar, the taxation of $12,032.26 in costs against the

respondent in Case No. 87,536 IS appropriate.
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ARGUMENT
POINT |

THE REFEREE'S FINDINGS OF GUILT IN COUNT VI OF CASE NO

87,536 AS TO R. REGULATING FLA. BAR 4-1.7(b), 4-1.8(a),

4-4.1(a), 4-8.4(c) AND 5-1.,1(g) ARE CLEARLY SUPPORTED

BY THE EVI DENCE.

"The party contesting the referee's findings and conclusions
carries the burden of denonstrating that there is no evidence in
the record to support those findings or that the record evidence
clearly contradicts the conclusions.” The Florida Bar v. Spann,
682 so. 2d 1070 (Fla. 1996). The respondent contends that the
referee's findings of guilt in Count VI of Case No. 87,536, wth
respect to five specific rule violations found, are not supported
by the evidence. Two of those rules concern a conflict of
interest, R Regulating Fla. Bar 4-1.7(b) and 4-1.8(a). The
respondent states at page 11 of his brief that the referee's
report as to Count VI does not explain what conflict existed
between his clients or between the respondent and his clients.

It is clear fromthe referee's findings and the testinony
that in 1993, prior to his enploynent at GWR the respondent
began representing Janmes Ballweg and Action Loss Prevention
Specialists, Inc. (hereinafter referred to as "ALPS, Inc.") [RRI,
p. 15; T1, p. 560]. In June 1994, the respondent becane an
enpl oyee o ALPS, Inc.’s subsidiary, ALPS Marketing, Inc. [RRL,
p. 171 By letter dated July 14, 1994, to Norbert Jann of
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Switzerland the respondent set forth the ternms of M. Jann's
$150,000 line of credit he was providing to ALPS, Inc. [RR1l, pp.
15-16; Bar Ex. 39]1. In his letter, the respondent advised he
would represent M. Jann in the matter and set forth his hourly
fee rate and detail ed how the $150, 000 was to be utilized [RR],
p. 16]. The respondent claims that the referee's finding that the
respondent's letter did not reveal to M. Jann the respondent's
involvement with the conpany as its attorney nor his interest in
it was erroneous. It is the respondent's position that his July
14, 1994 letter and the enployment agreenent dated June 15, 1994
signed by M. Ballweg and the respondent [Resp. Ex. 91 set forth
his invol venrent in the conpany. However, there was no evi dence
presented that M. Jann was provided with a copy of the June 15,
1994 enpl oynent agreenent. It is clear from the respondent's July
14, 1994 letter, [Bar Ex. 39], that he did not advise M. Jann
that he also represented M. Ballweg and ALPS, Inc. nor did he
reveal he was an enployee of ALPS Marketing. Therefore, the
referee's finding in that regard is correct.

The respondent's conflict of interest is further apparent
with M. Jann's loans of $150,000 and $200,000 to M. Ballweg in
July and Novenber, 1994. At those tines, the respondent was
representing M. Jann and M. Bal Iweg sinultaneously, he
represented ALPS, Inc., and was an enpl oyee of ALPS Marketing,
Inc. In addition, the respondent allegedly prepared pronissory
notes signed by M. Ballweg regarding the loans by M. Jann [T,
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p. 588]. It should be noted that the respondent did not possess
copies of the promssory notes and testified at the final hearing
that M. Jann had the original prom ssory notes in Swtzerland
[T1, pp. 584-585]1. The respondent did not request M. Jann bring
the promssory notes with him when he traveled from Swtzerland
to testify in the bar case on his behalf, and neither M. Jann
nor M. Ballweg saw fit to bring even copies of the notes when
they canme to testify on behalf of the respondent [T1, pp. 585,
674-675 and 706 7.

The respondent testified at the final hearing that although
his multiple representation and potential conflict of interest
were discussed with M. Jann and M. Ballweg, he did not believe
there was a witten document reflecting that they both waived any
conflict [Tl1, pp. 588-589]. M. Jann testified that as a
busi nessman and an attorney, he did not see the need for
i ndependent advice where the respondent was representing him and
M. Ballweg [T1, p. 664]. M. Ballweg testified he thought he saw
a witten meno where the respondent advised of the potenti al
conflict in the dual representation and advised he had the
opportunity to seek independent counsel, but that as an
experienced businessman he did not think it was necessary and he
discarded the meno [T1, pp. 714, 716]. Further, none of the three
"experienced businessnmen" found it necessary to have a witten

conflict disclosure when the respondent received an ownership

Interest in ALPS Marketing, Inc. in January, 1995 [T1, pp. 716-
20




717]). The respondent suggests in his brief that because M. Jann
and M. Ballweg are sophisticated, experienced businessmen and
friends the witten conflict disclosure, as required by R

Regul ating Fla. Bar 4-1.8(a), was not necessary. However, it
strains all credibility that if the respondent did disclose the
conflict, that two sophisticated businessmen did not find it to
be of sone concern. Furthermore, why Wwould such experienced
busi nessnmen not reduce their conflict waivers to witing in case
the transactions were questioned in the future? Al though the
respondent is also an experienced business nman and an attorney,

he apparently did not think he needed to protect hinself by
having his clients execute witten conflict waivers. Nowhere in
Rule 4-1.8 or its comrentary does it say that a l|lawer only has
to conmply with the witten conflict disclosure requirement when
the clients are uneducated or inexperienced in business and

financi al matters. Clearly, the  evidence and  testinony

established that the respondent engaged in a conflict of interest
when he neglected to inform M. Jann in witing of his
representation of M. Ballweg and ALPS, Inc. and his invol venent
in the conpany, and when he failed to obtain the witten consent
of his clients regarding the dual representation and potenti al
conflict. Thus, the referee's finding of guilt as to Rules 4-
1.7(b) and 4-1.8(a) is supported by clear and convincing

evi dence.
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. The respondent argues that there was no evidence to support
the referee's finding of guilt as to Rules 4-4.1(a) for making a

false statenent of mnaterial fact or law to a third person, and 4-
8.4(c) for engaging in conduct involving dishonesty, fraud,
deceit, or m srepresentation. |t appears the respondent
m sunderstands the referee's findings in this regard.

The respondent mischaracterizes the referee's findings
regarding a meno dated Novenber 28, 1994 from the respondent to
M chael Marder of GWHR concerning the $200,000 wire transfer from
M. Jann [Bar Ex. 2]. It has been the respondent's position
during these disciplinary proceedings that upon being confronted
by M. Marder regarding the $200,000 wire transfer, he advised

. that the noney was M. Jann’s personal funds for investnent
purposes and that the funds were also a loan to M. Ballweg and
then he put such representations in the Novenber 28, 1994 meno to
M. Marder [T1, pp. 589-590; T2, pp. 895-896]. The respondent's
nmemo states, in pertinent part, that "the funds received on
Novenber 18, 1994 by wre transfer from Swtzerland are personal

funds." (Enphasis added). The meno says nothing about the funds

belonging to M. Jann or that they were investnment funds. M.
Marder testified during the final hearing that the respondent
told him that the $200,000 were fees he had earned prior to
joining GWHR, and that the noney was overseas and he was bringing

the funds back into The United States [T1, pp. 86, 93, 110-111,
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245-247]. Mr  Marder further testified that he asked the
respondent for a neno stating the $200,000 was not client funds
but, rather, was his personal funds; and that he questioned the
respondent as to the tax inplications on that sum of noney and
the respondent replied that he had reported the noney on his tax
returns [T1, PP 93-97, 110-114, 245-247]. The referee
specifically found that the respondent had failed to declare that
noney on any of his tax returns [RR1, p. 21]. In addition, David
Lenox of GWHR testified at the final hearing that M. Mrder had
di scussed with him that the respondent had represented the
$200,000 was a fee he had earned in a transaction two years
before; and that during a subsequent telephone conversation wth
t he respondent, at which M. Lenox was present, the respondent
advised that the funds were a loan from M. Jann [Tl, pp. 282-
2831. It appears the referee found the testinony of M. WNarder
and M. Lenox to be credible and thus found that when the
respondent stated in his Novenber 28, 1994 neno that the funds
were his personal funds, he was representing that it was his
legal fees he had earned two years before. The referee was in the

best position to decide who was nore credible.

The referee, as finder of fact in Bar disciplinary
proceedings, is in a unique position to assess the
credibility of the W tnesses and appraise the
ci rcunst ances sur roundi ng the alleged violations.

Otentimes, the referee has an opportunity to evaluate
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first-hand the forthrightness and character of the

respondent. The Florida Bar v, Lecznar, 22 Fla. L.

Weekly s168 (March 27, 1997).
It is easy to interpret the respondent’'s use of the term
"personal funds" to nean his earned legal fees, particularly when
there was noting in the nmeno to suggest the noney was anythi ng
but the respondent's own personal funds. It is certainly apparent
that the respondent's representations that he initially advised
M. Marder that the noney was M. Jann's personal investnent
funds, and that his memo so reflects, was not truthful.
Ther ef ore, Rules 4-4.1(a) and 4-8.4(c) are inplicated and,
because there is support in the record, the referee's finding of

guilt on those rules is not erroneous.

The respondent also takes issue with the referee's finding

of guilt as to R Regulating Fla. Bar 5-1.1(g) for using,
endangering or encunbering a client's trust funds for the purpose
of carrying on the business of another client wthout the
perm ssion of the owner of the funds after full disclosure. The
trust account allegations against the respondent were, for the
nost part, dealt with under Count VI of Case No. 87,536. The
respondent adnitted to several violations regarding his trust
account [(T1, p. 634]. However, if the respondent needs an exanple
of his violation of Rule 5-1.1(g), his issuance of check nunber

1084 from his trust account applies. Through testinony at the
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final hearing it was established that the respondent's client,
Lordes Zaczac, issued a check payable to the respondent in the
amount of $775.19 on Novenber 17, 1994 [Bar Ex. 211. Two days
earlier, on Novenber 15, 1994, the respondent issued trust
account  check no. 1084 regarding the Zaczac matter.  The
respondent admitted during the final hearing that in his issuance
of check no. 1084 he drew on trust account funds that were not
yet deposited to the trust account [Tl, p. 636]. Therefore, the
respondent violated Rule 5-1.1(g) and the referee’'s finding of

guilt on that rule violation is correct.
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PONT 11

THE REFEREE'S FINDINGS IN CASE NO. 88,138 ARE SUPPORTED

BY CLEAR AND CONVI NCI NG EVI DENCE.

In Case No. 88,138, the referee found that the respondent
prepared a will for Charles Goethe, that M. Coethe executed the
will outside the presence of a notary, and that the respondent
was not present to witness M. Coethe's execution of the wll,
al though the respondent signed the will as a witness. As a
result, the referee found the respondent guilty of violating R
Regulating Fla. Bar 3-4.3 for engaging in conduct that is
unlawful or contrary to honesty and justice; 4-8.4(c) for
engaging in conduct involving dishonesty, fraud, deceit, or
mi srepresentation; and 4-8.4(d) for engaging in conduct in
connection with the practice of law that is contrary to honesty
and justice.

It is uncontroverted that the respondent had M. Goethe sign
his will outside the presence of a notary, and that the wll was
notarized at a location other than the nursing honme where M.
Goethe signed his will. The respondent contends at page 18 of his
brief that the referee's finding that he was not present when M.
Coethe signed his will is not supported by clear and convincing
evi dence. The respondent suggests that the only basis for the
referee’'s finding is uncorroborated hearsay testinony in the form

of an affidavit by Martha Skinner, M. Coethe's daughter. M.
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skinner's affidavit [Bar Ex. 23] states the respondent was not
present when her father signed his will. Even if M. Skinner's
affidavit was the only evidence in support of the referee's
finding, the fact that it is hearsay evidence is irrelevant. As
was repeatedly discussed during the final hearing in this case,

hearsay evidence is admssible in bar disciplinary proceedings.

The Florida Bar v. Maynard, 672 So. 2d 530 (Fla. 1996); TIhe
Florida Bar v. Vannier, 498 So. 2d 896 (Fla. 1986).

However, there is additional evidence in this case which
corroborates M. Skinner's affidavit, including the respondent's
own testinony. In his answer to the bar's conplaint, the
respondent denied the allegation that he signed M. Goethe's wll
as a witness although he was not present when M. Coethe executed
the will. During his deposition, taken on August 12, 1996, the
respondent stated that he was present when M. GCoethe signed his
will [T2, pp. 929-930]. During the final hearing, the respondent
testified that he recalled going over the will with M. Coethe
but had no way of refuting the clains of other wtnesses that he
was not present when M. Goethe signed the will [T2, p. 927].

It would appear that the respondent's testinony  and
responses mght call into question the credibility of M.
Skinner's affidavit. However, the respondent has apparently
forgotten about the second affidavit of nursing honme enpl oyee,
Susan B. Melton [Bar Ex. 46]. Ms. Melton's original affidavit was

entered during the final hearing as Bar Exhibit 22. The bar
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indicated to the referee that after the respondent testified
about the will, another affidavit by Ms. Mlton would be
submtted. Bar Exhibit 46 was admtted into evidence during the
final hearing on August 21, 1996 [T1, pp. 785-786]. The affidavit
of Susan B. Melton, Bar Ex. 46, states that the respondent was
not present in the room when M. Goethe signed the will. Even the
respondent testified during the final hearing that he had no
reason to believe Ms. Melton had any interest other than telling
the truth [T2, p. 930]. Further, the respondent testified M.
Melton's affidavit caused him to question his nmenory [T2, P.
930]. It appears the referee agrees and finds the affidavits of
Ms. Skinner and Ms. Mlton to be nore credible than the
respondent's questionable memory. Again, it is left to the
discretion of the referee to determne the credibility of the
witness testinony, Lecznayr, supra. |f the referee's findings are
supported by conpetent substantial evidence in the record, the
Court is precluded from reweighing the evidence and substituting
its judgnent for that of the referee. The Florida Bar v.
MacMillan, 600 So. 2d 457 (Fla. 1992). Sinply because the referee
in this case found other wtnesses testinmony nore credible than
the respondent's testinony, does not render his findings as
erroneous. As there is clear and convincing evidence present in
support of the referee's findings, the respondent's arguments on

this issue are without nerit.
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POINT |11

THE REFEREE'S RECOMMENDATI ON THAT THE RESPONDENT BE

TAXED THE FLORI DA BAR S COSTS OF §12,032.26 |N CASE NO

87,536 | S APPROPRI ATE UNDER THE RULES REGULATI NG THE

FLORI DA BAR AND OTHER AUTHORITY.

The referee has the discretion to award costs and absent an
abuse of discretion, the referee's award shall not be reversed,
R. Regulating Fla. Bar 3-7.6(o) (2). The respondent argues in his
brief that it was an abuse of the referee's discretion when he
reconmended that $12,032.26 in the bar's costs in Case No. 87,536
be taxed against him where there were nultiple not guilty
findings in addition to the guilty findings. The respondent
suggests the costs should be prorated between the guilty and not
guilty  findings. The bar subnits that all of the costs
reconmended by the referee are provided for in R Regulating Fla.
Bar 3-7.6(0) and the respondent has not shown an abuse of
discretion in the referee recommending they be taxed against the
respondent .

The respondent does not state in his brief that any of the

bar's costs are outside the scope of Rule 3-7.6(c) nor does he

specify any of the costs he deems to be excessive or
unaut henticated. At the conclusion of the disposition hearing on
November 12, 1996, the respondent presented his argument to the
referee that the anmbunt of costs taxed against the respondent

should be prorated as to the not guilty findings. On Novenber 12,
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1996, the bar served its Third Prelimnary Affidavit of Costs in
Case No. 87,536 totaling $11,616.10. On Novenber 21, 1996, the
bar served its final Affidavit of Costs totaling $11,945.39. The
respondent served his Qbjection to Inposition of Costs on
Decenmber 6, 1996, which contained the sane argunments as his brief
on the issue of costs. The referee issued his report in Case No.
87,536 on Decenber 31, 1996. The referee used the bar's Third
Prelimnary Affidavit of Costs of Novenmber 12, 1996 in assessing
costs against the respondent and added $416.16 for the referee's
travel costs and expenses for a total of $12,032.26. AIl of the
bar's costs as listed in the affidavits of costs and the
referee's costs are provided for in Rule 3-7.6(0c). |t is clear
the respondent had the opportunity to present his objections to
the inposition of costs to the referee prior to the issuance of
his report. The referee, in his discretion, chose to tax the
bar's costs against the respondent.

There is also no basis for a proration of costs based on the

not guilty findings. This Court held in Ihe Florida Bar v de la

Puente, 658 So. 2d 65 (Fla. 1995), that it was not an abuse of

discretion when the referee inposed all of the bar's costs

agai nst the attorney where the attorney did not specify which

costs he deemed unnecessary or excessive, Nor when the attorney

al l eged he should not have been assessed the costs when they

i nvol ved counts in which the referee absolved himof guilt. In

The Florida Bar v. Mele, 605 So. 2d 866 (Fla. 1992), the Court
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held the referee's assessnent of costs against the attorney was
not an abuse of discretion even though the bar did not prove all
of its allegations, because had it not been for the attorney's
m sconduct there would have been no conplaint and, thus, no
costs.

Because the bar's costs as assessed by the referee are
appropriate under the Rules Regulating The Florida Bar and
relevant authority, and there has been no abuse of the referee's
discretion, the respondent's arguments as to the inposition of

costs against him are without nmerit.
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POINT IV
THE REFEREE REACHED ERRONEOUS CONCLUSI ONS | N FI NDI NG

THE RESPONDENT NOT GUILTY OF VI OLATI NG R. REGULATI NG
FLA. BAR 4-1.7(b) AND 4-1.8(a) | N COUNT VII OF CASE NO.

87,536.

While not objecting to the referee's findings of fact in
Count VII, the bar submts that the record evidence clearly
contradicts the referee's conclusions fromthose findings. The
evidence and the referee's findings of fact establish that a
finding of guilt as to R Regulating Fla. Bar 4-1.7(b) and 4-
1.8(a) is warranted [the bar does not take issue with the
referee's finding of not guilty as to the other rule charged in
Count VII, 4-1.4(a)].

The referee found there was no violation in the respondent
| oaning noney to his client, John Meek. It appears the referee's
findings propose that the | oan between the respondent and M.
Meek was only a loan between close personal friends to help M.
Meek with a tax indebtedness he was financially unable to pay.
Wiile it appears that the respondent and M. Meek were close,
personal friends and that M. Meek experienced sone financia
har dshi ps, it is also true that the respondent was providing
legal representation to M. Mek in a tax dispute with his
enpl oyer, Honeywell [T1, p. 600; T2, pp. 901-%02]. Apparently,
Honeywel | had a policy regarding the equalization of foreign-

earned incone and U S. citizens that were working abroad, and
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Honeywel | had excluded M. Meek from that policy causing a
significant increase in the amunt of taxes M. Mek had to pay
[T2, pp. 901, 935]. According to the respondent, if M. Mek had
been included in the tax provision, Honeywell would have paid
$8,000 in taxes M. Mek was obligated to pay [T2, pp. 935-9361.

In or around Decenber, 1994, the respondent |oaned M. Meek
$8,900 to, as the respondent testified, pay sone of the taxes
that M. Meek owed [T2, pp. 901-902, 959]. It is clear fromthe
respondent’'s own testinony that he |oaned his client noney for
the same matter in which he was providing legal representation to
the client. The respondent testified at the final hearing that
M. Mek was going to nmake nonthly paynments on the loan and then
pay it off in a lump sum at the end of the year out of a bonus he
was expecting from his job [T2, p. 902]. However, M. Meek only
paid $100.00 toward the [loan indebtedness (T2, ©p. 902].
Therefore, Rule 4-1.7(b) would be inplicated, which states that a
| awyer may not represent a client where the lawer's exercise of
i ndependent professional judgnent in the representation of the
client may be nmaterially limted by the lawer's responsibilities
to another client or to a third person or by the |lawer's own
I nterests.

In addition, the respondent testified that he discussed wth
M. Meek his rights regarding the loan and its inplications, but
could not locate a witte:n disclosure to M. Mtzk of any
potent ial conflicts, nor could the respondent recall if he even
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provided witten disclosure to M. Mek [T1, pp. 598-5991. It
does not appear there is any docunent in existence referencing
the respondent's loan to M. Mek and the terns of its repaynent.
Thus, Rule 4-1.8(a) is inplicated which states that when a |awer
enters into a business transaction with a client or know ngly
acquires an ownership, possessory, Security or other pecuniary
interest adverse to a client, that the transaction and terns be
fully disclosed and transmtted to the client in witing; that
the client be given a reasonable opportunity to seek the advice
of independent counsel; and that the client consents in witing
thereto.

There are simlar bar disciplinary cases in which attorneys
who | oaned noney to clients were found guilty and received
discipline. In The Florida Bar v. Kramer, 593 so. 2d 1040 (Fla
1992), the attorney |oaned noney to a client to pay the fees and
costs to finalize the transfer of title in a foreclosure sale. In
return, the attorney obtained a deed to the client's property.
The transaction was not fully disclosed to the client who
bel i eved he was getting a nortgage and not giving a deed. The
Court made specific findings regarding business transactions
between |awers and clients:

Busi ness deal ings between |awers and clients are

fraught with conflict-of-interest problens, as this

case clearly illustrates. Human nature makes such
conflicts virtual l'y i nevitable notw thstanding a

| awyer's good intentions. Wen a |awer deals with a
client in a business transaction, thé lawer nust be
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scrupulous in disclosing the exact nature of the
transaction and in obtaining the client's consent in

writing. Failure to conply wth these safeguards
normal Iy warrants a greater punishment than a reprinand
(at p. 1041).
The attorney in Kramer received a public reprimand. In another
case, The Florida Bar v. Wooten, 452 So. 2d 547 (Fla. 1984), the

attorney received a public reprimand for advancing over $20,000
to a client for maintenance and support of the client and his
famly to be repaid from the proceeds of the client's litigation.

The court had consistently held that a | awyer nmay not advance

noney to a client except for the reasonable expenses of
litigation.

It is clear from the facts and evidence that the respondent
| oaned nmoney to a client for the sane matter in which he was
providing legal representation, and did not produce any witten
docunentation or disclosure regarding the transaction. The Rules
Regulating The Florida Bar regarding conflict of interests were
desi gned to provide safeguards in transactions between |awers
and clients. The rules do not provide the exception that where a
lawer is a close friend of the client, those safeguards can be
ignored. In this case, the facts, evidence, and applicable case

| aw establish that a finding of guilt as to Rules 4-1.7(b) and 4-

1.8(a) is warranted. The referee's conclusion that the
respondent's conduct does not violate those rules is clearly

erroneous.
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POINT V

DI SBARVENT RATHER THAN THE SUSPENSI ONS RECOMMENDED | N
CASE NOS. 87,536 AND 88,381 IS WARRANTED.

“This court’s review of a referee’s recommendations as to
disciplinary measures is broader than that afforded the factual
findings because the ultimate responsibility to order an
appropriate sanction rests with this court. Ihe Floride—Bar—v.
Rue, 643 So. 2d 1080 (Fla. 1994). In the present cases, the
referee has recommended the respondent receive a 30 month
suspension, followed by a three (3) year period of probation, in
Case No. 87,536 and a one (1) year concurrent suspension in Case
No. 88,381. The referee has found the respondent guilty of
numerous violations involving trust account viclations, conflict
of interest, improper notarization of a will and
misrepresentations and, accordingly, the referee’s discipline
recommendations are not sufficient. The bar submits that the
appropriate level of discipline is disbarment given the serious
nature of the misconduct findings; the respondent’s prior
discipline; and the respondent’s cumulative misconduct.
Furthermore, the caselaw and Florida Standards for Imposing
Lawyer Sanctions support disbarment. It 1is clear from the
respondent’s arguments before the referee and his initial brief
that he does not understand that he has violated the rules.

Perhaps it is because the respondent appears to be more concerned
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with being a successful businessman than a | awer that he has
forgotten the high standards to which all |awers nust adhere.
Di sbarring the respondent wll relieve him of the burden of
complying with the ethical rules governing nenbers of the bar.
The respondent suggests in his initial brief that the
viol ations found against himare not serious or "technical"” in
nature so the range of discipline should only be froma public

reprimand to a 90 day suspension. However, any discipline |ess

than the referee's recommended discipline would be wholly
insufficient. In Maynard, supra, a case with simlar mltiple
violations, the Court found the referee's recomended 90 and 91
day concurrent suspensions to be "grossly inadequate." The Court
found disbarnent was appropriate for nunmerous violations,
including conflicting interests, trust account violations, msuse
of client funds, false statenents to a tribunal and engaging in
fraud,  dishonesty, deceit or nisrepresentation. Due to the
seriousness and number of violations, and the lengthy period of
time over which the violations occurred, di sbar nent was
war r ant ed. In the instant matter, the respondent engaged in
m sconduct simlar to Miynard, the infractions are serious, and

they occurred over an approxinmate two year period.

In The Florida Bar v (rabtree, 595 so 2d 935 (Fla. 1992),

the attorney was disbarred for representing tw different people
in the same transaction without informing one of his
representation of the other, taking fees and an interest in the
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transactions wthout fully explaining his involvemrent and share
in the transactions, and creating false letters designed to
m sl ead anyone looking into the transactions. In Case No. 87,536
it certainly can be argued t hat the respondent's
m srepresentations to Mchael Mrder were intended to mslead or
obfuscate his involvenent with the ALPS conpanies and M. Jann.

In The Florida Bar v. Gev, 453 So. 2d 779 (Fla. 1984), the

attorney's msconduct, which occurred over a three year period,
invol ved neglect, inappropriate financial dealings wth clients
and failing to refund unearned fees. The referee found the
attorney guilty of 45 rule violations. Qven the cunulative
nature of the attorney's msconduct, the court ordered that he be
di sharred.

In one of the nore serious cases involving trust account
violations, an attorney was disbarred for persistent shortages of
client funds despite deposits of personal funds, Ppayment of
personal obligations from the trust account and failure to

mai ntain proper trust account records, The Florida Bar v.

Sinring, 612 So. 2d 561 (Fla. 1993). The Court specifically found
t hat sloppy and intentionally | npr oper trust accounting
procedures warranted a finding of intentional misappropriation of
client funds. On the other hand, in The Florida Bar V. Neu, 597
so. 2d 266 (Fla. 1992), the Court only ordered a six nonth
suspension where conmingling of the attorney's personal and trust

funds resulted from negligence. The respondent clainms in his
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brief that his trust account problems were due to negligence and
that he has corrected all deficiencies. Again, the respondent
fails to understand what he has done wong. The respondent was
found gquilty of commingling, inproperly disbursing funds before
recei pt, numerous record keeping offenses and negative balances
which indicated clients' noney was at risk. The respondent's
trust account records were so inconplete and in such disarray
that it was extrenely difficult to determne what transpired in
his accounts. The respondent's msuse of his trust accounts was
extremely egregious and to suggest that the violations were
technical indicates his failure to grasp the nost basic purpose
of the trust accounting rules.

VWhen considering an appropriate discipline in bar
proceedings, the Court considers prior msconduct and cunulative

m sconduct as relevant factors. The Florida Bar v, Adler, 589 SO

2d 899 (Fla. 1991). The respondent has a prior disciplinary
record and his present misconduct is curmulative in nature. The
respondent has a prior discipline of a 30 day suspension for
engaging in |egal enployment not authorized by his law firm
willfully deceiving the law firm about his unauthorized
enpl oynent, keeping some of the fees collected and initially

denying representing outside clients and collecting |egal fees

from those clients. The Florida Bar v. Cox, 655 So. 2d 1122 (Fla.
1995). In the respondent's prior discipline case, the Court

specifically found that the suspension was appropriate given his
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di shonesty and misrepresentation toward his enployer and his
clients and his msconduct in diverting fees to his personal
account. The respondent's msconduct is cunulative. An attorney's

cunul ati ve m sconduct of a simlar nature should warrant even

nore serious discipline than might dissimlar conduct. Ihe

Florida Bar v. Rolle, 661 So. 2d 296 (Fla. 1995). It is apparent

from the respondent's prior suspension and his present cunulative
m sconduct, he has not |earned anything. Furthernore, his past
and present msconduct show the respondent lacks the ability to
tell the truth [See Cox, supra; RR1, pp. 21, 23; RR2, p.2].

The Florida Standards for |nposing Lawer Sanctions al so

support  dishbarnent. Standard 4.31, concerning the failure to
avoid conflicts of interest, calls for disbarnent when a |awer,
wi thout the inforned consent of the clients, (a) engaging in
representation of a client knowing that the lawer's interests
are adverse to the client's with the intent to benefit the |awer
or another, and causes serious or potentially serious injury to
the client; or (b) sinultaneously represents clients that the
| awyer knows have adverse interests with the intent to benefit
the lawyer or another, and causes serious or potentially serious
injury to a client. Standard 5.11(f), concerning the failure to
maintain personal integrity, calls for disbarnent when a |awer
engages in any other intentional conduct involving dishonesty,
fraud, deceit, or msrepresentation that seriously adversely on
the lawer's fitness to practice. Standard 6.11(a), concerning
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false statenents, fraud, and msrepresentation, calls for
di sbarnent when a lawyer, wth the intent to deceive the court,
knowingly makes a false statenment or submits a fal se docunent.
Standard 7.11, concerning violations of other duties owed as a
professional, calls for disbarnent when a |awyer intentionally
engages in conduct that is a violation of a duty owed as a
professional with the intent to obtain a benefit for the |awer
or another, and causes serious or potentially serious injury to a
client, the public, or the legal system

The bar subnmits that the mitigating factors that the
respondent clains at page 23 of his brief are present in these
cases are sinply not applicable. In fact, there are no nmitigating
factors under Standard 9.3 present. There are, however, nunerous
aggravating factors under Standard 9.2, including 9.22(a) a prior
disciplinary offense; 9.22(b) a dishonest or selfish notive;
9.22 (c¢) a pattern of nisconduct; ©9.22(d) nmultiple offenses;
9.22(g) refusal to acknow edge the w ongful nature of his
conduct; 9.22(h) vulnerability of the victim (in Case No. 88,138
the victimwas an elderly gentlenan in a nursing hone); and

9.22(1) substantial experience in the practice of |aw

Perhaps if a single incident present in these cases is
consi der ed, such as the inproper notarization of a wll or
failing to obtain a witten conflict disclosure, then the

respondent's msconduct mght not anmount to serious discipline.
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However, if all of the respondent's numerous violations and his
pattern of deception are viewed as a whole, the respondent's
m sconduct beconmes quite serious. The respondent's actions in
these matters show he has little regard for his responsibilities
as an officer of the court and nmenber of the bar. As it appears
the respondent is nmuch nore concerned with his business and
financial dealings than with the ethical practice of law, he
shoul d no longer be afforded the privilege of practicing |aw
Wiere an attorney's conduct evidences a total | ack of
understanding of his responsibilities as an attorney and to

nmenbers of the bar, disbarnent is warranted. The Florida Bar v.

MGovern, 365 So. 2d 131 (Fla. 1978).
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CONCLUSI ON

WHEREFORE, The Florida Bar prays this Honorable Court wll
review the referee's findings of fact, |egal conclusions and
recomrendation of a 30 nmonth suspension and a three year period
of probation in Case No. 87,536 and a one year concurrent
suspension in Case No. 88,381 and, instead, find the respondent
guilty as to Count VIl in Case No. 87,536 and inpose disbarment
in both cases and paynent of the bar's costs now totaling

$12,935.,26,

Respectfully submtted,

JOHN F. HARKNESS, JR

Executive Director

The Florida Bar

650 Apal achee Parkway

Tal | ahassee, Florida 32399-2300
(904) 561-5600

ATTORNEY NO. 123390

JOHN T. BERRY

Staff Counsel

The Florida Bar

650 Apal achee Par kway

Tal | ahassee, Florida 32399-2300
(904) 561-5600

ATTORNEY NO. 217395

AND

ERIC M TURNER

Bar Counsel
The Florida Bar

880 North Orange Avenue
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Suite 200

Orlando, Florida 32801-1085
(407) 425-5424

ATTORNEY NO. 37567

By: g»— N\qw\-—/

ERIC M TURNER
Bar Counsel
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IFICAT SERVI CE

| HEREBY CERTIFY that the original and seven (7) copies of
The Florida Bar's Answer Brief and Initial Brief on Cross-
Petition for Review and Appendix have been sent by regular U S.
Mail to the Suprene Court of Florida, Supreme Court Building, 500
S. Duval Street, Tallahassee, Florida, 32399-1927; a c_oFy of the
foregoing has been furnished by regular U S. Mil" to the
respondent's counsel, Scott K. Tozian, 109 North Brush Street,
Suite 150, Tanpa, Florida, 33602; and a copy of the foregoing has

been furnished by regular US. Mil to Staff Counsel, The Florida
Bar, 650 Apalachee Parkway, Tallahassee, Florida, 32399-2300,

this 10th day of June, 1997.
Respectfully submtted,

Eric M Turner
Bar Counsel
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IN THE SUPREME COURT OF FLORIDA
(Before a Referee) -

THE FLORI DA BAR, CASE NO. 87,536
Conpl ai nant, TFB NOS: 95-31,066(09A)
95-31,390(09A)
V.
CYRUS ALAN COX,

Respondent .

REPORT OF REFEREE

Summary of Proceedi ng% Pursuant to the undersigned being

duly appointed as Referee to conduct disciplinary proceedings
. herein according to the Rules Regulating The Florida Bar,
hearings were held on August 19, 20, 21, and Septenber 19,
1996. The pleadings, notices, notions, orders, transcripts
and exhibits, all of which are forwarded to The Suprene Court
of Florida with this report, constitute the record in this

case.

The followi ng attorneys appeared as counsel for the parties:

For The Florida Bar Rose Ann D Gangi - Schnei der
and Eric M Turner

For The Respondent Scott K. Tozian

1. Findings of Fact as to Fach ltem of Msconduct of Which the
. Respondent Ts Charged: After considering all the pleadings

and evi dence before ne, pertinent portions of which are
il



commented on below, | find:

BACKGROUND SUMMARY

The Respondent became an associate for G eenspoon, Marder,
H rschfeld, Rafkin (GWR) on February 1, 1994 pursuant to an
enpl oyment  agreenent executed by Gerald Geenspoon and
Respondent dated January 26, 1994. The agreenent called for
Respondent to be paid a salary of $75,000.00 annually [TFB
Conp. Ex. 12].

The Respondent agreed to bring his clients from his practice
into the firm The firmdid not assune the Respondent's
accounts receivables and the Respondent was allowed to collect
them

The firmrequired files to be opened for clients which
necessitated an internal conflict check and approval by the
partners. The firm maintained a trust account for its
clients, for which the Respondent did not have signatory
authority. The Respondent was expected to utilize the firms

trust account for all client matters after joining the firm

In Septenmber 1994, M. Mrder changed Respondent's agreement
wth the firm and Respondent was nade an independent
contractor. [R. 213; Compl ai nt, par agraph 3; Answer,
par agraph 3]. Respondent continued as an independent
contractor with GWHR until approximately Decenber 28, 1994,
when it was decided that Respondent woul d cease being an

enpl oyee of GMHR effective January 3, 1995, and instead woul d
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rent office space from the firm [TFB Conp. Ex. 2, January

12, 1996 letter from Mchael Marder to The Florida Bar - page
2].

On January 5, 1995 when M. Marder discovered the existence of
a bank account he considered to be unauthorized, Respondent

was ejected from his office by GMHR, the |ocks were changed,
and the firm kept Respondent's personal bel ongings, including
his chair, desk, computer, bank records of Respondent's
accounts, and all Respondent's client files. [R. 69, 213,

565, 695, 700].

COUNT 1.
Respondent  represented |sabelle Wnberly in a domestic
rel ations proceeding prior to joining GWHR At the tine
Respondent joined the firm M. Wnberly owed outstanding fees
and costs to Respondent. Respondent continued to perform work

for Ms. Wnberly after joining GMHR and Respondent billed her

for the firms services.

The enployment  agreenent between GWHR and Respondent

authori zed Respondent to keep all fees earned prior to joining
the firm [ TFB Conmp. Ex. 12, paragraph 10; R 75, 76].
However, the agreement did not address the nmethod of
al l ocating fees received, if both Respondent and the firm were

owed fees by a particular client. [R 2181. Nevertheless,
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M. Mrder admitted that the firm policy was to apply fees
received to the oldest invoice if the fees did not constitute

payment in full of all indebtedness. [R. 217].

The evi dence established that Respondent reduced both his

private practitioner bills and GMHR bills sent to M.
W nmberly. It was also established that Respondent had the

firm's authority to reduce GWVHR bills. [R. 77, 148].

It is clear that Respondent was owed noney for services
performed as a solo practitioner at the time M. Wimberly's
check of $212.50 was received by him at GWHR It is also
clear that GWR was also owed for services rendered, however,

Respondent's invoice was the older of the two.

Accordingly, the Referee finds that Respondent did not violate
Rules 3-4.3 and 4-8.4(c) as Respondent had a legitimate claim
to the referenced funds and as a result this count was

di sposed of by a directed verdict.

COUNT I
In or about Novenber 1994, Respondent advised M chael Marder
that he intended to have lunch with Patrick Snythe. [R. 65,
866)]. At that time, M. Marder instructed Respondent to have
no dealings with M. Snythe. [R 65]. Thereupon, Respondent

advised M. Marder that if M. Snythe needed counsel,
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Respondent would advise him to make other arrangenents. [R

5 , 6].

M. Marder subsequently discovered in January 1995, after
opening a piece of Respondent's nmil that Respondent had
opened an account at Barnett Bank entitled "cyrus Cox, Escrow
Agent for Patrick Snythe'. [R 65 -~ 67, 872, TFB Conp. Ex.
3]. Moreover, Respondent testified that he did not represent
Patrick Snmythe and an affidavit was received into evidence
from M. Snythe indicating that Respondent did not represent
him in the matter involving the escrow account. (R 867,
Resp. Ex. No. 14]. Mreover, the testinmony of both M. Marder
and Respondent confirmed that there was no file opened for M.
Snyt he. [R. 70, 225]. Additionally, M. Mrder conceded that
the existence of the escrow account did not establish an

attorney/client relationship between Respondent and Patrick

Syt he. [R 226].

Respondent testified that the account was opened to hold the
funds of his client, Jim Ballweg, in a transaction involving
the purchase of sone art owned by M. Snythe. [(R. 867]. M.
Bal I weg confirmed under oath at the final hearing that
Respondent represented him and not Patrick Snythe in the

referenced transaction. [R. 721]. Moreover, GWR billing

records confirmed that Respondent billed for time expended on

M. Ballweg's behalf in this transaction. [Resp. Ex. No. 153.
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Accordingly, the Referee finds that The Florida Bar has failed
to prove by reason of clear and convincing evidence that a
conflict was created by Respondent representing M. Ballweg in
a transaction with M. Snythe. Therefore, the Referee finds
that Respondent did not violate the rules concerning conflict
of interest set forth in The Florida Bar's Conplaint, to wt:

Rules 4-1.7(a) (b) and (c), 4-1.8(b), 4-1.10.

The Florida Bar further alleged that Respondent violated Rule
3-4.3 for engaging in conduct that is unlawful or contrary to
honesty and justice; Rule 4-8.4(c), engaging in conduct
i nvol ving dishonesty, fraud, deceit or msrepresentation; and
Rule 4-4.1(a), nmaking a false statement of naterial fact or
law to a third person in the course of representing a client.
Those three charges appear to stem from the allegations of

paragraphs 17 and 21 contained in Count II.

Paragraph 17 alleges that M. Snythe used the evidence of the
escrow deposit to attenpt to obtain a loan.  However, the

Referee notes that there was absolutely no proof adduced at

trial relative to M. Smythe's conduct in this regard.

Additionally, paragraph 21 of The Florida Bar's Conplaint
alleged that Respondent denied having established "a

professional relationship with M. Smythe" in a January 1995

conversation with nembers of GVHR Insofar as the evidence
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established that Respondent represented Jim Ballweg and not
Patrick Snythe in this transaction, the Referee cannot
conclude that there is clear and convincing evi dence that
Respondent established a "professional relationship" with M.

Snmythe, whatever that term mght nean.

As a result, the Referee finds that The Florida Bar has failed

to prove by clear and convincing evidence a violation of Rules

3-4.3, 4-4.1(a) and 4-8.4(c).

However, the Referee does find that Respondent violated Rule
4-1.15(d) for failing to conply with the Rules Regul ating
Trust Accounts in that the account set up by Respondent was

entitled "escrow account" instead of "trust account'.

COUNT_I11
Respondent represented Lourdes Zaczac while a sole
practitioner prior to joining GWR The representation of
Ms. Zaczac continued after Respondent joined GMHR in February
1994. The evidence established that Respondent received a
check in the amount of $1,000.00 from Ms. Zaczac on Cctober
27, 1994, However, the evidence retrieved from files in the
possession of QGWHR al so showed that Respondent was owed
outstanding receivables for services perforned prior to
joining the firm Additionally, there is evidence that the

firm received paynment from M. and Ms. Zaczac for fees owed
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to GMHR around the same tinme that Respondent received the
$1,000.00 check for services rendered as a sole practitioner.
[R 153, 887, 888; Resp. Conmp. Ex. 17]. An affidavit executed
by Lourdes Zaczac confirnmed that the $1,000.00 paynent was for
work Respondent had performed in 1993 while he was a sole
practitioner. [Resp. Ex. No. 133. Thus, there is an absence
of clear and convincing evidence that the $1,000.00 check paid

to Respondent was noney to which GWHR was entitled.

Moreover, the evidence established that noney paid by Ms.
Zaczac on November 17, 1994 in the anount of $775.29 with the
notation "closing costs" was in fact paid by Respondent to
Mndy S. Watkins at Alday Donaldson for closing costs in a
transaction handled on behalf Ms. Zaczac by Respondent.

[Resp. Ex. No. 1 and 2].

Accordingly, the evidence established that the two checks
referenced in Count Il of The Florida Bar's Conplaint were
properly applied to their respective intended purposes and
that GWMR was not entitled to receive any of the funds
referenced in Count IIl of the Conplaint. As a result, the

Referee directed a verdict for Respondent as to this count.

Therefore, the Referee finds that Respondent did not violate

Rule 3-4.3 or Rule 4-8.4(c¢c) as charged by The Florida Bar in
Count 111 of its Conplaint.

As




COUNT |V
Respondent represented Southern Title and Abstract, zInc., and
its owner, MIllie Crenshaw, prior to joining GVHR and
t hereafter. [R. 873, 874]. During the tine Respondent was a
sole practitioner, Southern Title provided title services to
Bishop Wlliams, a client of Respondent. Thereafter, Southern
Title billed Respondent for the services provided to M.
Wllians. However, Respondent testified that he never advised
MIllie Crenshaw that he would pay for title services provided

to Bishop WIIians. [R. 874].

Thereafter, MIllie Crenshaw deducted the indebtedness of M.
WIllians from her outstanding bill to ceMHR as evidenced by her
letter of transmttal dated August 19, 1994 to Respondent.
[Resp. Ex. No. 16)]. This evidence indicates that Ms. Crenshaw
advi sed Respondent that she was making this deduction,
however, the letter also reflects that it was a unilateral act
and not done atthe direction of Respondent. [Resp. Ex. No.

16).

Ms. Crenshaw did not appear at the final hearing herein,
however, the Referee was provided wth an affidavit
purportedly signed by M. Crenshaw which indicated that she
was directed to nmake the deduction fromthe GVHR bill by
Respondent . [TFB Conp. Ex. No. 26]. However, there was no

testinony to that effect and Respondent denied under oath to

Ao




having directed Ms. Crenshaw to make such a deduction. (R.

874, 875].

The Referee notes that while hearsay evidence is not strictly
excluded in disciplinary proceedings, the Supreme Court of
Florida has favored hearsay evidence whose reliability has

been established. The Florida Bar v. Vanier, 498 So. 2nd 896

(Fla. 1986). The Referee further notes that The Florida Bar
has the burden of proving allegations of misconduct by clear
and convincing evidence. [he Florida Bar v. Mnable, 645
So.2d 438 (Fla. 1994).

In light of the fact that Respondent denied that he instructed
Ms. Crenshaw to deduct the debt of M. WIlians from the GMHR

bill, and in light of the fact that Ms. Crenshaw's letter of
August 19, 1994 to Respondent does not state that Respondent
instructed her to nake the deduction, the reliability of the
affidavit executed just three days prior to the comrencenent
of the final hearing is questionable. Accordingly, | find
that The Florida Bar has failed to neet its burden of clear
and convincing evidence in proving Respondent violated Rules

3-4.3 and 4-8.4(c).

COUNT v
The record established that Respondent's brother was a partner

in an out-of-state law firm Cox, Buchanan, Padmore
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(hereinafter referred to as CBP) which wanted to estabklish a

presence in Florida. [ Answer, paragraph 353. The docunentary
evidence and testinmony at trial established that Respondent
and CBP considered entering into a special partnership
arrangement . [R.338; Resp. Ex. No. 3, 4, 5, and 8]. In fact,
certain docunentary evidence suggested that a special
partnership agreement had been reached. [ Resp. Ex. No. 4j).
However, the wunrebutted testimony of Jonathan Cox, GCerald
padmore and Respondent established that the contenpl ated
relationship never occurred or materialized. [R 342, 346,
347, 447, 878].

Nevert hel ess, the evidence did establish that Respondent
referred at least three (3) clients of GWHR to his brother's
firm to wit: Springbok, Trenary and Zaczac. [R 355, 358,
359, 448, 881, 885, 888, 889]. However, Respondent's
enpl oyment  agreement did not prohibit himfromreferring
matters to other firns. [R 176, 1773. Additionally, M.
Marder of GWVHR admitted that the referral of nmatters to other
counsel was in a client's best interest if the firmwas unable

to handle the client's needs. [R 196].

In Zaczac, the assistance of CBP was sought because Respondent
and/or menbers of his firm could not handle a single limted
mat t er due to unfaniliarity wth the area of [law

(immigration). [R 885]. Al other matters involving Zaczac

A1l




were handled by GWHR and substantial fees were paid to the

firm by Zaczac. [R 885 = 888].

In Trenary, the matter was referred to Respondent by GVHR in
Decenber 1993, prior to his joining the firm due to the lack
of foreign expertise at GWHR [R. 882]. After joining the
firm Respondent found the Trenary natter overwhelmng and
sought Cerald Padmore's assistance. [R. 448, 882]. Trenary
consulted with CBP in a neeting in Houston attended by the
client, CBP representatives and Respondent. [R 344, 345,
449, g8g3]., Wile GWR representatives insisted they were
unaware of this referral, [R 110, 1883], it is also clear from
the evidence that Respondent advised the firm of his trip to
Houston and billed the client for his tine. [R  884].
Trenary did not ultimately hire CBP, but paid CBP a reduced
amount for their time expended. [R 350, 351, 450, 451].
However, Respondent was not paid any portion of the fee

received by CBP. [R 351, 452, s8s81].

The Springbok case was referred to CBP after GWR partner,
M chael Ross, instructed Respondent to get out of the case due
to non-paynent by the client. [R 179, 890). The evi dence
was uncontroverted that the client, in fact, did not pay his
bills. [R. 181]. It was also clear that in order to wthdraw,
a substitution of counsel was required in the federal court

litigation. (R. 180, 8%0}. The evidence further showed that

A 12




cBp ultimately agreed to a contingency fee arrangement wth

L.

Spri ngbok. [R 362].

Most  significantly, the evidence established that Respondent
was not paid any noney in referral fees from CBP in Trenary,
Zaczac, Springbok, or any other case. [R 351, 357, 362, 363,
452, 881).

The record further reflected that the Shrumm/CZX matter was
actually referred fromCBP to GVWHR [R 177, 163]. Wile M.
Lennox of GVHR testified there was a problemwth GVHR getting
paid [R.253], there was no evidence that such probl em was

attributable to Respondent.

Finally, the evidence established that Respondent had a non-
| egal position with ALPS Marketing, Inc. for which he was paid
a nmonthly salary while contenporaneously under an enploynent
agreenent with GWHR [Resp. EX. No. 9]. It is clear that
Respondent also billed ALPS Marketing, Inc. for legal work
whi ch was paid to GVHR during that same tine. [Resp. Ex. No.
11]. Moreover, the amount of time Respondent devoted to |egal
matters on behalf of GWR was not an issue. [R 1973. The
Referee finds that the issue of whether or not Respondent's
non-legal position with ALPS Mrketing, Inc. constituted a

violation of Respondent's enpl oynent agreenment is a civil

matter and not a question of ethics. see e.g The Florida
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Bar v. Cook, 567 So.2d 1379 (Fla. 1990).

Accordingly, the Referee finds that The Florida Bar has failed
to prove by clear and convincing evidence that Respondent
violated Rules 3-4.3, 4-4.1(a) and 4-8.4(c) as charged in
Count V of The Florida Bar's Conplaint. Furthernore, the
Referee notes that The Florida Bar previously voluntarily
withdrew its allegation of a violation of Rule 4-1.5(g) in its
Response to Respondent's Mdtion to Dismss and to Strike.
Finally, the Referee finds that there was no evidence or even
any allegation of Respondent's handling of trust funds in
Count V as paragraphs 46 and 52 relate to Respondent's
operating account. Under these circumstances, there can be no
finding of a violation of Rules 4-1.15(4) and 5-1.2(c)

concerning trust accounts and trust accounting procedures.

COUNT vz
The evidence established that Respondent did establish both a
legal and non-legal relationship with Norbert Jann, Jim
Bal Il weg and ALPS Marketing, Inc. [R 663, 664, 687]. In
fact, Respondent received an ownership interest in ALPS
Marketing, Inc. in February 1995. [R. 664, 687, 7043
Respondent received from Norbert Jann the sum of $150,000 in
July 1994 which was wired into his trust account. [R 665,
688]. In Novenber 1994, Norbert Jann wi red $200, 000 into

Respondent's operating account. [R. 665]. The funds were
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placed in the respective accounts at M. Jann's direction.

[R.665].

The funds referenced above were sent to Respondent for start-

Up costs and operational funds for ALPS Marketing, Inc. [R.
6897.

For further background infornmation, the Referee finds:
Prior to becoming enployed by GWHR the Respondent met Janes
Bal | weg in or around 1993. They al so worked together on
business related activities as owner/investors. They becane
joint owners in a corporation known as ALPS Marketing, Inc

which was incorporated in 1994.

M chael Partain was the principal and operator of Action Loss
Prevention Specialists, Inc. M. Ballweg was the senior

associ ate and consultant. The Respondent was general counsel.

M. Ballweg obtained investnment capital froma Sw ss national,
and a Swiss attorney, Norbert Jann, for whom M. Ballweg was
a U.S.  agent. The noney was used to start the new
corporations, ALPS Marketing, Inc., owned and operated by M.

Bal | weg, Norbert Jann, and the respondent.

The Respondent wote to M. Jann, on GMHR |letterhead, on July

14, 1994, to formalize the terms of the line of credit being
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provided to Action Loss Prevention Specialists, Inc.

In his letter of July 14, 1994, the Respondent advised M.
Jann he would represent himin this matter and be available
for consultation to be charged at an hourly rate. The
Respondent neither revealed his involvenent with the conpany

as its attorney nor his interest in it and its proposed

subsi di ari es.

The ternms of the agreement were that the Respondent would have
free access to the funds to pay startup costs projected to be
$13,578.00, four nonths of operating expenses, attorney's fees
and costs. The Respondent advised M. Jann would be
responsible for paying all the legal fees and the respondent
would send him a nmonthly itenized billing statenent. No one
other than the respondent and M. Jann would have access to
the funds and the conpany would be able to receive no nore
than $2%5,000.00 per nonth after the second nonth and then on
after submtting a funding request subject to M. Jann's
approval. In exchange for the line of credit, M. Jann would
receive 51% of the stock until the [ine of credit was repaid,
with the interest charged at the prime rate plus two percent
with a cap of 12% interest. Thereafter, M. Jann woul d

receive 30% of the stock.

M. Jann wred $150,000.00 to the Respondent's Barnett Bank
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trust account, account number 002833049081, on July 25, 1994,
In his check register, the respondent noted receipt of the
deposit on an unspecified date that was prior to July 25,
1994, and he began issuing checks against the funds as early

as July 19, 1994.

M. Jann agreed to allow the Respondent to use the $150,000.00
as a revolving line of credit for Action Loss Prevention
Specialists, Inc., for the purpose of startup costs and four
mont hs of operating expenses as well as legal fees and costs.
Action Loss Prevention Specialists, Inc., would be able to
access the noney only at a maximumrate of $25,000.00 per
month from the second nonth forward and only after submtting
a funding request. The funds would not be for M. Ballweg's

personal use.

GWHR was not aware of this transaction or the Respondent's
i nvol venent with ALPS Marketing, Inc. because of the separate

trust account he was naintaining.

Wien ALPS Marketing, Inc. was created, the Respondent was the
sole owner and director as well as its attorney. On June 15,
1994, he entered into an enploynent agreenment with ALPS
Marketing, Inc., that provided he would be paid $4,166.66 per
mont h. GVHR was entitled to any legal fees paid to the
respondent by ALPS Marketing, Inc. as he was prohibited from
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other enpl oynent.

The Respondent noted the deposit of the $150,000.00 Wire on
the stub for check nunmber 1058 but did not indicate if he
i ssued check nunber 1058. He did not date the entry. He then
i ssued check number 1059 on an unknown date to himself in the
amount of $15,000.00 to repay noney the Respondent advanced
M. Ballweg for start up costs. The check stub failed to

reflect the purpose of the disbursement or the client natter.

The Respondent issued a nunber of checks made payable to M.
BalIweg in the total anmount of $30,038.00 for draws, advances
and expense reinbursenents. On July 19, 1994, he issued check
nurmber 1061 in the anobunt of $9,000.00 with the notation
"advance". On July 21, 1994, he issued check nunber 1062 in
the anount of $2,000.00 with the notation "advance". On July
27, 1994, he issued check nunber 1064 in the anount of
$6,166.00. On August 30, 1994, he issued check nunber 1076 in
t he anmpbunt of $1,000.00 with the notation it was for ,a
“certified credit card'. On Septenpber 8, 1994, he issued check
nunber 1077 in the amount of $2,000.00 with the notation it
was for "ALPS Marketing, Inc.". On  Septenber 22, 1994, he
i ssued check nunmber 1079 in the anount of §4,186.00 with the
notation it was for M. Ballweg's "Cctober draw'. On Septenber
30, 1994, he issued check nunber 1081 in the anount of

$1,500.00 with the notation it was not "Business expenses".
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On July 27, 1994, the Respondent issued check nunber.1063 to
Action Loss Prevention Services as a credit line advanc_e in

the anount of $56,182.71.

By check number 1065, undated, the Respondent paid $2,000.00

to the Semnole County Denocratic Executive Commttee as a

donation. The check was drawn against M. Jann's funds.

The Respondent paid hinself a total of $47,150.00 from M.
Jann's funds. On an unspecified date, he issued check nunber
1059 in the anount of $15,000.00 for the purpose of
rei mbursing hinmself for nmoney he had advanced M. Ballweg for
start up costs for the corporation. On July 29, 1994, he
I ssued check nunmber 1066 in the anount of $11,000.00 as
payment for accrued fees earned prior to January 31, 1994,
despite the fact that ALPS Marketing, Inc. was not
incorporated until Septenber 1994. On Septenber 15, 1994, he
| ssued check number 1078 in the amount of $21,000.00 wWith the
notation it was for a "Mercedes" autonobile that tkhe Respondent
purchased for his own use. On Cctober 24, 199§, he issued

check number 1083 in the anount of $150.00 for an unspecified

reason.

The Respondent also issued check number 1067 in the anount of
$2,400.00 against M. Jann's funds but failed to indicate on

the check stub the date or the identity of the payee.
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On August 19, 1994, the Respondent issued check nunber 1073,
from his trust account, to Miunicipal Credit Union,- for
$724.65. There was no client matter or purpose identified but

the funds were drawn fromthose deposited by Mr. Jann.

By check nunber 1074 dated August 29, 1994, the Respondent
paid Wlliam Boyd for M. Trenary's expenses despite the fact
he had no funds on deposit for M. Trenary and he used M.
Jann's noney to nake this payment. He also paid M. Boyd
$1,875.00 on Decenber 12, 1994, for "Larry Trenary - fees" by
check nunber 1397 drawn on his Barnett Bank operating account,

account nunber 2833049073.

By check number 1080 dated Septenber 28, 1994, the Respondent
paid out $3,000.00 to case "to cover ALPS check". Again, the

check was drawn against M. Jann's funds.

On November 18, 1994, M. Jann wired approxinately $200,000.00
to the Respondent's operating account nmintained at
NationsBank, account nunber 03603413032, an account over which
this legal assistant, Cynthia Long, also had signatory
authority. There is no record of these funds ever being
transferred to the Respondent's trust account as required

since the funds constituted a second loan from M. Jann to M.

Bal | weg.




Despite this deposit, the account's ending balance on Novenber
30, 1994, was a negative $9,673.71; and two checks-were

returned due to insufficient funds.

GMHR | earned of this second wire transfer after an enpl oyee of
the bank called to inquire as to why one of the firms
attorneys was having such a large sum of noney transferred to
his personal business account. After being confronted, the
Respondent, in a neno dated Novenber 28, 1994, to M chael
Mar der, advised the noney was legal fees he earned two years
before while a sole practitioner. The Respondent failed to

decl are any of the noney he received as incone on his tax

returns for 1994.
5
On January 5, 1994, the Respondent advised GWR these sane

funds were a loan from M. Jann.

The Respondent also used M. Jann's funds to open a separate
checking account for ALPS Marketing, Inc. The Respondent
I ssued check nunber 1068 in the anount of $10,000.00 from his
trust account and used it to open account nunber 234046599 at
Barnett Bank for the conpany (hereinafter referred to as the

ALPS account). The check stub failed to reflect the payee or

the issuance date.

The Respondent issued check nunber 1002 from the ALPS account
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on Septenber 22, 1994, to himself in the anount of $3,000.00
for an “Auto Purchase". It was intended to be used to buy an
autonobile for the corporation and was drawn against M.,
Jann's funds deposited to the ALPS account. The Respondent
sold the corporation his Audi autonobile, then used M. Jann's

funds on deposit in the trust account to purchase a Mercedes

automobile for hinself.

From the ALPS account, the Respondent issued approxinately
eight checks to M. Ballweg, two of which, check Nunber 1025

and 1026, were marked as payment for his salary.

The Respondent issued check nunmber 1018 on Novenber 21, 1994,
in the anobunt of $12,762.75 to GVHR as paynment for Ed Maddy's
| egal fees in connection with his dissolution of marriage
action. M. Jann was not made aware of this disbursenent nor
was it in any way related to devel opi ng busi ness for ALPS
Marketing, Inc. M. Ballweg paid M. Maddy's fees because M.

Maddy was a friend of one of the corporate principals.

The Respondent never provided M. Jann with a detailed
accounting of the disbursement of his investnment funds and
made di sbursenents that violated the terms of their agreenent.
The only accounting was his letter of Novenber 6, 1994,
witten on GWHR |letterhead, where he failed to advise M. Jann

he had repaid hinmself for a |oan he made to M. Ballweg for
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start up costs and failed to advise M. Jann of his total
| egal fees other than to state they had been ninimal. He-told
M. Jann his role in the corporations was to regul ate the
distribution of noney and coordinate the |egal aspects of any
contracts entered into. He further stated that in his

opinion, M. Jann's funds had been used in accordance with the

terms of the agreenent. In fact, this was not true.

The Respondent's trust account failed to conply with the Rules
Regul ating The Florida Bar. The check stubs for the period of
Septenber 1992, through Decenmber 1994, frequently failed to

reflect the client identity, payee, date of disbursenent,
bal ance, and/or amount of disbursenent and did not always

reflect deposits. The records on the stubs concerning
deposits also failed to reflect the client matter and date.
There was evidence of commngling and client funds were at

times deposited to one of his two operating accounts.

Hs two operating accounts, Barnett Bank account nunber

2833049073 and NationsBank account hunmber 03603413932 had
checks returned due to insufficient funds. He opened his
operating account at NationsBank on June 3, 1994, and during
Novenber 1994, he deposited a total of $208,627.41 and
withdrew a total of $220,747.49. He had negative balances on

four occasions in that account.
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On January 6, 1994, M. Marder, M. Lenox and ¢MHR's | egal
administrator, Scott Ross, net with the Respondent by speaker
t el ephone and asked if he had diverted fees fromthe firm that
it was owed by ALPS Marketing, Inc. They state that the
Respondent admitted to having diverted approximtely |ess than
$20,000.00. Respondent, however, testified that he did not
take or nmisdirect any of GMHR's funds. He admts he said so
in that conversation because he was upset and was trying to

calm and resolve the intense acrinonious conversation,

conflict and situation.

However, M. Ballweg and M. Jann testified that M. Ballweg
had executed prom ssory notes for each wire transfer to
Respondent and M. Ballweg was permtted to spend the funds in
his discretion. [R 666, 667, 689]. M. Ballweg testified he
was shown each and every disbursenent nmade by Respondent
concerning these funds fromthe operating, trust and ALPS
Mar ket i ng, Inc. accounts, where funds were ultimtely
transferred. [R 691)]. M. Ballweg testified that he
specifically authorized each and every disbursement nade by
Respondent . [R. 690, 691]. In response to the Referee's
question, M. Jann stated that he had no conplaint concerning

the way Respondent handled his affairs. [R 684].

Accordingly, the Referee finds no violation of Rules 3-4.3

(conduct that is unlawful or contrary to honesty or justice).
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He is guilty of a violation of 4-1.7(b) and 4-1.8(a)
(conflicts of interest). There was also sufficient proof of
a violation of Rule 4-8.4(c) (conduct involving dishonesty,
fraud, deceit or misrepresentation), and Rule 4-4.1(a) (making
a false statenent of nmaterial law or fact to a third person in

the course of representing a client). Also, violation of Rule

4~1.15(a) (comm ngling).

The trust records of Respondent submtted by The Florida Bar

anply established that Respondent failed to maintain the

mninum required trust accounting records in violation of Rule

5-1.1(c) and (d), and for failing to conply with the Rules
Regul ating Trust Accounts in violation of 4-1.15(d). rurther,
the records established that Respondent violated Rules 5-
1.2(b) and (c) by not maintaining the mninum trust records

and for failing to follow the mninmum trust accounting

procedur es.

The Referee further finds violations of Rule s5-1,1(a) and Rule
5-1.1(g) as there was sufficient evidence to find funds were
used for purposes not within the initial contenplation of the

principals nor within the scope of their business' purpose.

COUNT VI |

Respondent represented John Meek in a tax equalization dispute

wth M. Mek's enployer, Honeywell. M. Meek had been a
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long-tinme, close personal friend of Respondent in Denver,
Col orado, dating back to 1983 or 1984. [R 597, 900]. Due t o
a series of hardships, M. Mek incurred a tax indebtedness
which he was unable to pay. [R 597, 902]. As a result,
Respondent |oaned M. Meek $8,900 in Decenber of 1994. [R
902]. The loan was interest free. [R 903]. Thereafter, M.

Meek pai d Respondent $100 towards the |oan indebtedness. (R.
597, 902].

Neither M. Meek nor his attorney referenced in The Florida
Bar's Conplaint, M. Hickox, provided any testinony or

affidavit in support of The Florida Bar's allegations in Count

VIl of the Complaint. As a result, the evidence adduced at
trial proved only that Respondent loaned a close personal

friend nmoney in order to pay outstanding taxes and charged no

interest for the loan. Therefore, the Referee finds that The
Florida Bar failed to prove by clear and convincing evidence

violations of Rules 4-1.4(a) and (b), 4-1.7(b) and 4-1.8(a).
COUNT VvIII

Respondent represented W IIliam Costley in a real estate
transacti on against @ realtor for misrepresentation. [R
473]. M. Costley paid a retainer of $500 to undertake this

representation. [R. 473]. The agreenent of the parties

called for Respondent to bill M. Costley at the rate of $125
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per hour. [ TFB Conp. Ex. 3773.

M. Costley testified at the hearing before the Referee that

he received only one billing statenent in the anount of

$487. 50. [R 474, 475]. However, Respondent testified that
he recalled sending two bills to M. Costley, one in My or
June of 1993 and one in August of 1993. Respondent testified

that the first billing statement was contained in the material

confiscated by GWR atthe tinme of his ejection. [R. 208].

M. Costley and Respondent both recall several telephone
conversations in the spring and summer of 1993. [R 488,
904]. | n these various conversations, M. Costley's
recol lection was that Respondent indicated that he would be
preparing and filing pleadings. [R 492]. In fact, during a
May 18, 1993 conversation, M. Costley recalls being told the
documents had been filed. [R 492].  However, it was
Respondent's recollection that he advised M. Costley of a

series of steps which would be necessary and which constituted

those things which he would be doing. [R 904, 905].

Utimately, the parties agreed to forego litigation due to the
expense involved and the fact that M. Costley sold the
condoni ni um which was the subject of the dispute. [R- 504,

505, 906].

A 27




The parties' testinony establishes that a Florida real estate

commi ssi on conpl aint was discussed at a Decenber 1993 neeti ng.

[R. 503, 906]. However, M. Costley's and Respondent's
recollection as to who was to file that conplaint differs.

Utimately, a conplaint with the real estate conm ssion was

not filed. [R 51773.

After the Decenber 1993 neeting, M. Costley requested a
return of a portion of his fees which he believed Respondent
agreed to pay. [R  513]. However, Respondent testified that
he drafted a conplaint and that he had expended tine
sufficient to exhaust the initial retainer and the subsequent

bill received by Mr. Costley for $487.50. [R 905, 907, 909].

Respondent testified that he had offered on two occasions to

return the fees to M. Costley because he was unhappy. [R
909])]. Based on the testinmony and docunentary evidence in
Count VIIIl, the Referee finds that The Florida Bar failed to
prove by clear and convincing evidence any of the charges
related to trust accounting, to wt; 4-1.15(d), 5-1.1(d) and
5-1.2 (k). Furt her, there was insufficient evidence to
concl ude that Respondent had violated 4-1.5(a) i nvolving a
clearly excessive fee. Simlarly, there was insufficient
evidence to sustain a violation of Rule 4-1.16(d) concerning

steps necessary to protect a client's interest upon

termination of the representation and Rule 4-8.4(c) for
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‘ engaging in conduct involving dishonesty, fraud, deceit or
m srepresentation. The Referee does note that Respondent
acknowl edged that he could have been nmore pronpt in his
dealings with M. costley. [R  909]. There was also
substantial confusion as to what Respondent had done or woul d
do on M. Costley's behalf. Therefore, the Referee finds that
Respondent did violate Rules 4-1.3 and 4-1.4(a) and (b)

dealing with diligence and conmunication.

[1l. Recommendations 3 Q_Whethe Q - .
Eound Guiltv: As to each count of the Conplaint, the Referee

makes the follow ng reconmendations as to guilt or innocence:

. Count |

Count Il = Quilty as to 4-1.15(d); Not Quilty as to all
other rules charged.

- Not Cuilty as to all rules charged.

Count Il = Not Quilty as to all rules charged.
Count IV = Not Quilty as to all rules charged.

Count V - Not Quilty as to all rules charged.

Count WMI « Quilty as to 4-1.7(b), 4-1.8(a), 4-1.15(4), 4-
1.15(a), 4-8.4(c), 4-4.1(a), 5-1.1(a), 65~
1.1(c), 5-1.1(d), 5-1.1(g), 5-1.2(b), and b5-

1.2(c)
Count VIl = Not Cuilty as to all rules charged.
Count VI

Quilty as to 4-1.3 and 4-1.4(a) and (b);
Not Cuilty as to all other rules charged.

V. Recommendation as to Disciplinary Measures to Be Applied:
. The undersigned Referee recommends thirty (30) nonths
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V.

suspension, followed by three (3) years probation; and, as a
condition of probation, that Respondent be ordered to attend

and conplete the Florida Bar Trust Account Procedures Course;
and, during said probation, that the Respondent be subject to

random audits.

Recordal History and Past Disciplinary . After the
finding of guilt and prior to recomrending discipline to be
reconmended pursuant to Rule 3-7.6(k) (1) (D), | considered the

following personal history and prior disciplinary record of

the respondent, to wt:

Age: 41

Date admtted to bar: Cct ober 16, 1990

Prior disciplinary convictions and disciplinary neasures
i nposed therein: See The Florida Bar wvs Cyrus Alan Cox, 655
So2s 1122 (1995) (Fla.), thirty (30) day suspension.

E I : hi cf houl d | %
| find the following costs were reasonably incurred by The

Fl orida Bar.

A. Referee Level Costs
1.  Transcript Costs $ 5,643.05
2. Bar Counsel Travel Costs $ 174.22
3 Referee Travel Costs $  347.90
4. Referee Copy Costs
5. Ref eree Postage Costs $ 17. 86
$ 750.00

B. Adm nistrative Costs
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D. M scel | aneous Costs

$  757.00
3. topgstagetor Expenses $ 1,017.50
3. Audi tor Costs $ 1,801.80
4. Wtness Costs $ 1,472.53
TOTAL | TEM ZED COSTS: $12,032,26
It is apparent that other costs have or nmay be incurred. It is

reconmmended that all such costs and expenses together with the
foregoing itenmized costs be charged to the Respondent, and that
interest at the statutory rate shall accrue and be payable
beginning 30 days after the judgment in this case becones final

unless a waiver is granted by the Board of Governors of The Florida

Bar .

Dated this 3[ day of Decenber, 1996.

The Honorabfe Wiltam T. Sw g&
Ref eree

Oiginal to The Suprene Court with Referee's original file.

Copies of this Report of Referee only to:

Eric M Turner, Bar Counsel, The Florida Bar, 880 North O ange
Avenue, Suite 200, Olando, Florida 32801; and

Scott K. Tozian, Counsel for Respondent, 109 N. Brush Street, Suite
150, Tanpa, Florida 33602.
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IN THE SUPREME COURT OF FLORI DA
(Before a Referee)

THE FLORI DA BAR, CASE NO. 83,831
Conpl ai nant, TFR NOS: $6-30,729%(0%A]

95-31,390(0%A)

CYRUS ALAN COX,

Respondent.

REPORT OF REFEREE

4

Summary OoFf Proceedings: pursuant to the uncdersigned peling

duly appointed as Rereree to conduct disciplinary prcceedings
herein accordinrg to the Rules Regulating The
hearings were neld cn August 19, 20, 21, &and September

o . , '
1596. The pleadings, nctices, motions, orders,
and exnhibits, 211 of which are -orwarded to Til e Supreme CCurt

of Florida wirn this report, constitute the recordj

din this
case
Tre fcllowing aTLOornéys appearsd &s counsel for the varcies:

™ . T - - iR o -
Roge Znn DiGangi-Scnneider
-
and Eric M. Turner
Ty Thea X237 Sar - Qmpmie ¥ Tazian
POYr Lne :&c:::iOl'lCie_;L SCOTU oZiz




II.

) B

rindinas of Fact 535 to Fach Item of Misconduct of Which the

rRespondent |S Charced: After considering all the pleadings

and evidence before e, pertinent portions of wnich are

comented on beicw, | find:

Respondent was hired by Martna Skinner to prepare z will Zor
her father, Charles Geethe. [R 903, 910].  Therealter,
Respondent prepared a will for Mr. Goethe. {[R. %1i}. ¥s.

Skinner and Respondent agree that M. Coethe executed the will

outside the presence of a nctary. [R 912, TFB Ez. No. 23].

In fact, the absence of a notary at the time of the signing o

1

the will was confirmed vy zn affidavit of Susan 3. Melfdi.
(TFB Ex. No. 257. towever, M. Skinner and z2espondent

di sagree as to whether or not Respondent was rresent ©

O

witness the will. W%While Ms. Skinner contends that Respondent

was not present feor the witnessing, Respondent testified that
he was present. [R. 212].
The Referee finds that there is sufficient evidence in the

record below to conclu¢e that the Respondent was not present

for the signing of the will.
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R M

Recommendations zs +tn Whether or Not the Resocndent Should Be

Found Guilrv: £s to esach count of the complaint, the Referee

makes the follecwin

e

reccrmendations as to guilt or innccence:

Quilty as to Rules 3-4.3, 4-8.4(c) and (d).

-

Recommendation zs te Disciclinary Measures to Be Apoliied:

| recommend that the Respondent be suspended for a pericd cf
one (1) vyear, +%tc run concurrent wWth reccommndation of

consol i dated Cgzse 437,537, The Flcrida Bar vs Cyrus Al an Ccx.

Personal Histerv and Pzst Disciplinarv Record: After ths

finding of guilt and vrior to recommending discipline tc ke
recommended pursuant to xule 3-7.6(k) (1) (D), I considered ths
following perscnal history and pricr disciplinary record of
the respondent, to wit:

Rge: 41

Date admitted o bar: October 16, 1590

Pricr disciplinary convicticons and disciplinary measures

imposed therein: See Fao—Flerids Rar v Cvrug Alan Cox, 655

Sozd 1122 {1935y (Fia), thirty (30) day suspension.




Grievance Committee Level Costs *

1. Transcript Costs 3
3.  Bar Counsel Trzvel Costs 5
2. Referee Level Costs * .
L. Transcript Ccsts ?
Z. Bar Counsel Travel Costs &

C. Administrative Costs

Ur
~}
on
O
[
(]

D. Miscellaneous Costs *
1. Investigator Expenses $153. 00
2. W t ness Fees 5
3 copy costs S
TOTAL ITEMIZED COSTS $903.00
* Ot her costs of this case are included in the Statement hf Costs
set forth in the Referee's Repcrt submtted with ccnsolidated czss
of The Florida 2ar ws Cyrus Man Cox, Case No. 87,536 (Tr2 Case lo.

. 95-31,066 (09A) and 95-31,390 (08A).

It IS apparent that other costs have or may be incurred. It is
recommended that all such costs and expenses together w

foregoing item zed costs be charged zc the Respondsnt, 2and U
interest at the statutory rate shall accrue” and be payabl
begi nning 30 days zf:-er the judoment In this case beccmes final

unl ess a waiver is g¢ranted by the Board cf Governors of The Florid

Bar .
Dated this 3[ day of Decenber, 1996
~ 4¢;5§?é§zi§2%%;’ ///,/ P
’ * /J
e (N g o L
= CoeZrce =2z s
The Honcrable William T. Swiggrt
Referee ///
Originel to The Suvreme Court with Releree's criginal file
Ccpies oI this Report ¢f Referee only te:
Eric M. Turner, Bar Ccunsel, The Tlcrida Bar, =22C North Orange
Avenue, Suite 200, Orlendo, Flcrida 32801;
Scott K. Tezian, Counsei for Respondent, 103 N. Brusn Streez,
Suite 150, Tampa, Flcricda 33602
i




