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STATEMENT OF THE CASE

The State generally accepts Raleigh's rendition of the case as
put forth in his initial brief.* Any additional natters pertaining
to the case will be discussed in the State's Argunment as they

pertain to specific clains raised by Raleigh in his brief.

STATEMENT OF THE FACTS

The State generally accepts Raleigh's rendition of the facts
as put forth in his initial brief, subject to the follow ng
additions and/or clarifications. The State would enphasize that
Ral eigh pled guilty to the capital nurders of Douglas Cox and
Ti not hy Eberlin. He proceeded directly to a Penalty Phase and the
followng facts are from that stage. There are no clains
concerning guilt in Raleigh's initial brief.

1.  Aggravation
I nvestigator Horzepa was the lead homcide investigator, and

became involved in the nurders of Douglas Cox and Tim Eberlin at

"Appel lant was the Defendant in the trial court. Appel | ee,
THE STATE OF FLORIDA, was the prosecution, Henceforth, Appellant
wll be identified as "Raleigh" or Defendant. Appellee will be

identified as the "State". "R" will designate the Record on
Appeal . nTr wi Il designate all Transcripts. "p" designates pages
of Raleigh's brief. All  emphasis is supplied unless otherw se
i ndi cat ed.




12:30 p.m, June 5, 1994 (T.818). He went to the murder scene and
evidence found at the scene was admtted through him (T.819-843).
Various wtnesses were interviewed who established Raleigh as a
prime suspect (T.844-49).

Patricia Pendarvis and Darin Chal kley, were friends of Douglas
cox , and had driven to Douglas' trailer to pick up Patricia's
boyfriend, Ronald Baker (T.844-47). Patricia provided the name of
"Bobby", and a physical description of Raleigh (T.844-45). Dougl as
lived in a trailer located in an isolated area, difficult to find,
and Patricia mssed the entrance to the trailer because it was so
dark (T.847). Darin exited the vehicle to relieve hinself, and
Patricia noticed another vehicle drive up behind them (T.847). The

passenger door opened, Raleigh exited and fumbled with his

wai st band (T.847). Darin was scared, junped back in the car wth
Patricia, and they returned to the trailer (rT.847). The ot her
vehicle foll owed (T.847). Ral eigh again exited the other car,

approached them with his hands outstretched, and identified hinself
as "Bobby" (T.847-48).

"Bobby" said he had seen Doug at the bar and Doug had told him
to cone over (T.848). Raleigh had to see Doug that night because

he was heading back to Virginia (T.848). Ral eigh clinbed the gate

and went to the trailer (T 849) |, Several mnutes elapsed, and




Raleigh returned wth Patricia's boyfriend, Ronald (T.849).
Ral ei gh clinbed back over the gate, and produced “a silver, satiny
color sem-automatic pistol" (T.849). Ral ei gh said the Mexicans
were his brothers, and he didn't want any "shit" (T.849). He also
said he knew sonebody in New York who wanted to make a deal
(T.849) , Raleigh said to Darin: “[r]t’s all about naki ng noney
(T.849) ."

I nvestigator Horzepa testified as to escorting Raleigh from
his parent's residence to the Operations Center (T.850-53).
Through him Raleigh's initial taped statement to the police was
published to the jury (T.860). In his initial statement Raleigh
related he had known the victim Douglas Cox, since he was 12-
years-old, and that the last time he had seen him was at Club
Europe (T.863). Ral ei gh's co-Defendant, Dom ngo Figueroa, who isS
Raleigh's cousin, told him Douglas had started trouble wth
Ral eigh's nmom (T.864). Ral ei gh confronted Douglas outside, but
Douglas' brother did all the tal king because Dougl as "was | ust
messed up ...” (T.865). Ral ei gh's nother canme out ranting and
raving, causing Raleigh to get in an argunment with her (T.865).
Utimately, Raleigh put his nom in Figueroa's rental car, a red

Mercury (T.865). H's nomtook off on foot (T.866).

Ral ei gh apol ogi zed to the Cox brothers for his nmom nmaking
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trouble and they shook hands in the parking lot (T.867). It was
approximately 2:30 am (T.868). Meanwhile, his nmom took off on
foot, so he and his cousin went |ooking for her (T.868). Unable to
| ocate her, they later learned she had called her husbhand to pick
her up at Walmart (T.869). Ral ei gh got to his parents' house
between 2:30 and 3:30 a.m (T.869). Raleigh related he "was so
f***ing drunk"” (T.869). He passed out on the living room floor and
woke at 1000 a.m (T.870).

Raleigh related how his cousin had been arrested in Marion
County on drug charges (T.871). He admitted he threatened Dougl as,
and that he was going to fight him wuntil he found out what was
going on (T.872). He admtted he had a .38 at his parents' house,
but that he didn't care for guns too nuch (T.873). His cousin did
not own any guns that he knew of (T.875). The first tape concl uded
with Raleigh stating that he was drunk that night, and he did not
remenber "every specific detail" (T.876) .

| nvestigator Horzepa further testified that as he and Ral eigh
were making their way to Operations, M. Pendarvis and M. Baker
chose Raleigh's photo from a photo lineup as the man they saw the
night of the nurders (T.876-77). | nvestigator Horzepa was SO

inforned (T.877). After Raleigh's first tape was concl uded Horzepa

interviewed Figueroa (T.878). Figueroa made a tape in which he




inplicated Raleigh in the nurders of Douglas and Tinothy (T.879).
Hor zepa went back to Raleigh and told himhis cousin had flipped on
him (T.879-80). Ral ei gh then nade a second taped statenent
(T.880) .

Horzepa testified that when Raleigh nmade the first tape he
“was cool, sonewhat detached" (T.881). VWhen Ral ei gh made the
second tape after being inplicated by his cousin, he "became nore
Wi thdrawn" (T.881-82). The second tape was also published to the
jury (T.883).

In the second tape, Raleigh related that he and Fi gueroa went
to Raleigh's parents' house, and procured the nurder weapons frotn
a safe (T.888). After the nurders, the guns were placed in
Ral eigh's 1991 green Subaru station wagon, which was then parked at
some |ady's house who he did not know (T.888-91). The guns were a
.380 and a Ruger (.9 mllineter) (T.898-99). Ral ei gh had the
Ruger, Figueroa the ,380 (T.900). Ral ei gh went through the back
door of the trailer, which had been left open (T.903). He spoke
with Tim and wal ked into the [iving room (T.903). Douglas was
l ying on the couch (T.904).

Horzepa went and talked to Figueroa again (T.905). Figueroa

gave up the location of the Subaru in which the guns were |ocated

in a hidden conpartnent (T.905-07). Figueroa called his wfe, and




told her to help the police find the car (T.905). The Subaru was
parked at a home rented by Sally Holt (T.906). It was registered
to David Vanover, another of Raleigh's cousins, who lives in Wse,
Virginia (T.908). Sally Holt divulged that Figueroa's wfe,
Elaine, Figueroa, and Raleigh showed up at her place between 2 and
4 p.m (after the nurders) (T.909). They asked if they could park
the Subaru at her house, to which Sally agreed (T.910). The Subaru
was seized pursuant to warrant and a search revealed the nurder
weapons. (T.910)

Hor zepa testified the Ruger was bent, broken and "bl oody"
(T.911-13). The piece broken from the Ruger (a recoil spring
gui de rod) was found on the bed in which Tim Eberlin was found
(T.914). It also had blood on it (T.914). The bl ood on the Ruger
and the spring guide rod matched Tims blood (T.918).

On June 5, 1995, co-counsel for Raleigh, Mke Teal, deposed
his client (T.931). The tape of the deposition no |onger existed,
but the transcription did (T.931). By stipulation, the transcribed
deposition was published to the jury, and nade part of the record
(T.932, 936-1086).

Ral ei gh grew up next door to the Coxes, and was friends wth
Jason (T.938) . Wen Raleigh was 17 or 18-years-old he |earned

Douglas was selling acid, marijuana and other drugs (T.939). He

b




subsequently bought acid from Douglas (T.939). Ral eigh nmet Tim
Eberlin through Garret Lennon (T.939-40). Raleigh and Lennon "were
selling drugs" (T.939-40) . Raleigh quit dealing with Lennon
because the latter ripped him off for sone noney (T.941).

Ral ei gh hooked up with another guy who he could not renmenber
his name (T.941-9242). This guy told Kirk and Douglas what they
were into, and Kirk approached Raleigh about "buying sone weed"
(T.941-42). Raleigh went to Figueroa, who told him not to dea
with Kirk because Kirk had ripped sone people off (T.942) .2
Ral eigh admtted: "I was selling for Domngo..." (T.963). Raleigh
stole Lennon’s custonmers as well as Jeff Hanes' (T.964-67).

Ral ei gh began running 10 pounds to Virginia every two weeks
(T.970-73). Figueroa would front him the marijuana and he would
return with the cash (T.970-73).3 Eventual ly, Raleigh becane

nervous transporting narijuana every two weeks (T.973). Fi guer oa

Aot this point there was extensive testinony from Ral ei gh
about Figueroa being busted in Ocala with 30 pounds in his
possessi on. Ral eigh was with him but the drug agents let him go
to report back to Elaine what had transpired. Ral eigh was told if
he did not cooperate he would be arrested with Figueroa. There was
over 100 pounds of marijuana at the Figueroas' house, and Raleigh
buried it under their house at their request. He then dug it back
up the next night and it was quickly sold to sone guys in Ccala and
DelLand. (T.944-60)

*Raleigh was paying $1,000.00 a pound, and charged $1100.00 in
Virginia.




told himif he purchased a better vehicle, he would front him 50
pounds (T.3573).¢ Raleigh's cousin, David vanover, purchased the
Subaru for this purpose (T.974-77). Raleigh said Ray Hottinger
came up with the idea to create a hidden conpartment by welding an
old Chevy gas tank underneath the Subaru (T.975-77). The plan was
to increase the anount of marijuana carried so Raleigh would only
have to make a run to Florida once a nonth (T.978).

In his last trip, Raleigh carried $12,000.00 cash in the extra
gas tank, which he had received for the sale of marijuana in
Virginia (T.983). He was supposed to return to Virginia with
marijuana that Friday night, but Figueroa couldn't get any (T.987).
On Saturday Figueroa still could not get his hands on any nmarijuana
(T.987) . Saturday night, Raleigh, his nmom and the Figueroas went
to Club Europe between 10 and 11 p.m (T.989-92). Raleigh had four
beers before he left (T.997). At Cub Europe, he had at |east four
"red deaths" and sonme shots of GColds |ager (pepperm nt schnapps)
(T. 997-1001) .°®

Sometime during the course of their partying at Cub Europe,

*Raleigh bought an El Camino in Virginia for Figueroa so the
latter could drive to Mexico and pick up 100 pounds (T.993).

*Raleigh also related that he entered an underwear contest,
al though he wasn't wearing any, and won second place (T.997-1001).
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Figueroa infornmed Raleigh that Douglas Cox slapped Raleigh's nom
(T.1002). Ral ei gh confronted Douglas outside in the parking | ot
(T.1003). However, Douglas was so drunk that his brother Jason was
"sitting there trying to hold him up,” and he couldn't even talk
(T.1003).

Meanwhi l e, Raleigh's nom burst out the front door (T.1003).
Ral ei gh said she was drunk and had an "attitude" (T.1003). Raleigh
wrestl ed her into Figueroa' s car and headed back into the club
(T.1008). On the way he apologized to the Cox brothers and shook
Dougl as' hand (T.1009). By the time he returned to the parking |ot
his nom was gone (T.1009).

Ral eigh and Figueroa went to Raleigh's parents' house, and
Fi gueroa took the guns from the safe (T.1010. Fi gueroa was
driving, and Raleigh was playing with the .380 and the .9
mllimeter (T.1012). Figueroa told him to stop playing with the
guns (T.1012). Figueroa knew the road Douglas' trailer was on, but
did not know the exact |location, so Raleigh had to guide him
(T.1013).

When they arrived at their destination, there were two people,

a guy and a girl,® in a car parked in front of Douglas' gate

"Patricia Pendarvis and Darin Chalkley.
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(T.1013) . Figueroa gave Raleigh his T-shirt and the .9 mllinmeter
(T.1013).7 Raleigh talked to the guy and the girl (T.1014). He
did not renmenber talking to Patricia' s boyfriend, Ronald Baker
(T.1015) He got back in the carwith Figueroa and told him
Douglas was not there (T.1014).

Figueroa drove the car to a dirt road alongside the trailer,
retrieved the guns from under his seat, handed the Ruger to
Ral ei gh, and allegedly said, “Come on" (T.1016). Raleigh first
knocked on the glass door, and then the back door (T,1016-18) . He
heard Tim yell sonething so he went in (T.1018). Figueroa, .380 in
hand, followed right behind him (r.1018). Raleigh asked Tim where
Dougl as was (T.1018). Ral eigh walked into the living room and
"Douglas was laying on the couch" (T.1019).

Ral ei gh | ooked back toward Figueroa, and saw the latter had
the . 380 concealed under clothing (T.1021-22). Wen Raleigh saw
that, he pulled the Ruger from his waistband and shot Douglas in
the head from tw feet away (T.1023-24). Raleigh thought he shot
Douglas only twi ce (as opposed to the actual three tines) (T.1024).
Dougl as was sl eeping when he shot him (T.1026). Raleigh then ran

to the back of the trailer (T.1037). Figueroa was shooting Tim

’Raleigh’s shirt was torn by his nom when he put her in
Figueroa's car at Cub Europe.

ua




through the door (T.1038). He yelled to Raleigh that his gun was
jamed (T.1039). Raleigh said he stopped running because he was
afraid Figueroa was going to shoot him (T.1039).8

Tim was "screami ng" (T.1038-39). Raleigh enptied his Ruger
into Tim (T.1041). Tim was "still screamng" (T.1042). Raleigh
began to hit Timin the head with the Ruger (T.1045). Tim screaned
as Raleigh hit himin the head (T.1045). Ral eigh alleged that
Figueroa told himto strike Timin the head (T.1045). Raleigh did
not stop hitting Tim until he stopped screaming (T.1046)

Ral eigh ran out the door he entered through (T.1046). He and

Figueroa clinbed over the fence and ran down the dirt road

(T.1046). Neither Tim or Douglas had a weapon or tried to defend
themselves in any way (T.1047). Neither of the victins threatened
Ral eigh or Figueroa (T.1047). Figueroa gave Raleigh the guns once

they were in their car, and Raleigh stuck them under his seat
(T.1048) .

They arrived back at Raleigh's parents' honme and Ral ei gh
placed the guns in the Subaru (T.1049). He and Figueroa changed

their clothes and burned the clothes they had on during the murders

!]Not to belabor the obvious, but Figueroa's gun janmmed
according to Raleigh, Therefore, he would have been incapable of
shooting Ral eigh.
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inagrill (T.1050-51). Figueroa pulled a couple of .9 mllineter
shells out of his shirt, handed them to Raleigh, and Raleigh threw
them in a neighbor's yard (T.1051-52). Raleigh passed out on the
floor (T.1052).

Ral ei gh woke up later than norning, when Garret Lennon called
and asked him where he was |ast night (T.1053). Wen Ral eigh asked
why, Lennon informed him Douglas was dead and hung up (T.1054).
Ral eigh then attenpted to portray that the nurders occurred during
a "blackout" (T.1054).°

Ral eigh called Figueroa, who allegedly told him not to worry
about it, that he would take care of everything (T.1054). Figueroa
and Elaine came over to Raleigh's parents' house for a cookout
(T.1054). El ai ne knew what had happened (T.1055). Fi guer oa
all egedly spoke of taking off to either Uah or Mexico (T.1055).
Ral ei gh's nom said he was not going ‘to take the blame for all that
shit, that [Figueroa] was involved, too” (T.1056).

Elaine called Sally Holt’s house and asked her if they could
park the Subaru at her house (T.1056). Raleigh hid the guns in the

secret conpartnment (T.1056). It was allegedly Elaine's idea to

The State characterizes this as an "attenpt" because Raleigh
had already provided great detail about the nurders of both
victims, negating that Raleigh was in a "blackout" at that tine.
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take the Subaru and guns to Sally's house (T.1057). They took the
Subaru over to her house, and Elaine yelled at them both as they
returned to Raleigh's house (T.1058). Figueroa allegedly kept
telling himto say he didn't have anything to do with the nurders
(T.1059) .

That same afternoon he called David Vanover and told him he
was involved in a shooting (T.1060-61). Vanover told him not to
turn hinself in, to wait until the police picked him up (T.1061-
62) . Ral eigh adnmitted he was "basically partners with David up in
Virginia..." (T.1061-63). Ral eigh was the connection between
Vanover and Figueroa (T.1065-66) .

At the conclusion of Raleigh's deposition, I nvesti gat or
Horzepa testified that a hole in the trailer coincided with a shot
to Tim Eberlin’s head, and that a .9 mllineter bullet was found
outside the trailer which coincided with the hole (T.1087-89).
This evidence indicated Raleigh was the one who shot Tim in the
head (T.1090).

Under cross-exam nation, |nvestigator Horzepa testified that
Dari n Chal kl ey observed that Raleigh the night of the murders
"didn't appear right" (T.1109). Darin said: "You know he
[Ral eigh] was talking real riddlely Iike he was heavily intoxicated
or under the influence of sone type of substance" (T.1110. Ronal d
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Baker said Raleigh was "pretty wired out” (T.1111-12), The
i npression that Horzepa gained from interview ng Patricia Pendarvis
and Chal kley was that “[i]lt was all about an altercation at the
Cl ub Europe between Douglas Cox and a Mexican nale ... subsequently
identified as Domingo Figueroa" (T 114). However, Horzepa also
poi nted out that was not his inpression but theirs when he was
asked about Raleigh's comment about “all about noney" (T.1114).

Figueroa's interview revealed that Raleigh's nmm was in an
altercation with Douglas Cox (T.1115). Douglas called his aunt a
nasty nane, and Dom ngo rose to defend her honor (T.1116).
Fi gueroa bought the Ruger at a Walmart in DelLand (T.1117-18). The
guns were kept in a safe to which Figueroa had the only key
(T.1119).

On redirect, Horzepa related how a live .9 millinmeter got on
the porch of Douglas' trailer (T.1120-21). Ronald Baker was in the
trailer waiting for M. Pendarvis to pick himup, when Raleigh
knocked on the door (T.1120-21). Baker went out on the porch and
talked to Raleigh, noticed the Ruger, and asked Raleigh if it was
| oaded (T.1121). Ral ei gh responded that he didn't know, pulled
back the slide, and ejected a live round which struck Baker in the
chest (T.1121).

Ral eigh did not volunteer any information when he was first
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picked up at his parents' home (T.1121). Nor did Raleigh divulge
any information during the twelve-mle trip to the Operations
Center (T.1122). \Wen Raleigh was shown driver |icense photos of
Douglas Cox and Tim Eberlin he was Very cold and renoved" (T.1122-
23).

Figueroa's taped statenment was published to the jury (T.1125).
Raleigh is his cousin, and Raleigh killed Douglas and Ti nothy
(T.1128). Figueroa stated they were looking for Raleigh's nom and
Ral eigh was worried “...sonething mighta happened to her because
the guy was talking a lot of sh** to his nom And he went in the
house and got the guns" (T.1131-32). Raleigh owned the ,380 and
Fi gueroa owned the Ruger (T,1133). However, that night Raleigh was
carrying the Ruger and Figueroa the ,380.

Figueroa related the interaction of Raleigh with Patricia
Pendarvis and Chal kley, and the fact that he showed the guy the gun
(T.1137). Ral ei gh knocked on a closed trailer door and Tim said:
"What's up?” Raleigh asked where Doug was, but Tim refused to wake
hi m up because when Doug was nessed up one time he al nost shot
sonmebody (T.1140). Ral eigh had the Ruger tucked in his pants,
while Figueroa had the .380 in his hand (T.1141). Raleigh went to
where Cox was crashed and then Figueroa heard shots (T.1142) , Tim

started scream ng so Figueroa shot once, not know ng whether he hit
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him (T.1143). Ral ei gh unl oaded the Ruger, which carries fourteen
rounds (T.1144). Figueroa related that because of the insults to
his mom Raleigh wanted to go over and scare Douglas (T.1160).

| nvesti gat or Horzepa's redirect continued (T.1162). He
testified that Figueroa's account of Raleigh's encounter wth M.
Pendarvis and Chal kley comported with theirs (T.1162). Even after
Raleigh was told his cousin had given it up, Raleigh was not
forthcomng with his account of what happened (T.1164). Neither
Chal kl ey, Baker, or M. Pendarvis said that Raleigh was so nessed
up that they didn't understand what he was saying (T.1164).

Under recross, Horzepa testified that all three of the
aforenentioned individuals did express that Raleigh was intoxicated
(T.1170). Further, when Raleigh was talking to Baker on the porch,
before he ejected the live round from the Ruger, he pointed the gun
at his face (T.1171). Raleigh termnated the second interview by
requesting an attorney (T.1173).

| nvestigator Dewees processed the nurder scene (T.1218-19).
He found two ,380 casings and one .380 live round in the east
doorway of the bedroom Tim Eberlin was in (T.1223). He discovered
a broken piece of netal rod, a .9 mllimeter live round and two ,9
mllimeter casings in that same area (T.1223-24). The pillow under

Dougl as' head contained three ,9 millinmeter projectiles (T.1233) ,
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Susan Konar, firearns expert for FDLE, testified that the
Ruger was not functional, and that the damage to it could have been
caused by beating soneone on the side of the head (T.1253). She
demonstrated how the Ruger would "leave a crescent shaped mark"
like the one found on Tim's skull, above the ear (T.1263-64).

Ronal d Baker testified that he attended a party with Tim and
Douglas the night of the nurders (T.1280). At sone point Dougl as
left the party to go to Club Europe (T.1281). Tim and Ron stayed
at the party until 2:30 a.m, at which tine they returned to
Douglas' trailer (T.1281). Douglas was "pretty well intoxicated"
and fell asleep while they were watching a novie (T.1281). Tim
went into the back room and retired (T.1282). Ron conti nued
watching the novie until 2:45 a.m., when sonebody cane up on the
porch and knocked on the door (T.1282). \en he opened the door,
Ral eigh identified hinmself as Robert, and he had a gun in his hand
(T.1282) .

Ral ei gh sai d Dougl as had phoned himto tell himstuff was
getting ready to go down with the Mexicans, and Raleigh was there
to help (T.1283). Ron told him Douglas was sleeping (T.1284).
Ral eigh told him he needed to talk to Douglas because he had a guy
down from New York who wanted to buy some marijuana (T.1284).

Ral eigh was “real nervous, . . . couldn't stand still” (T.1284).
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Eventually, Raleigh put the gun in his pants (T.1285). When Ron
asked himif it was |oaded, he took it out, swng it around, |ooked
at it, pointed it at himself, swung it around, and ejected a bull et
which struck Ron in the chest, landed on the porch, ultimately
settling underneath the porch (T.1285).%1°

Ron told Raleigh to come back in the nmorning around 8:00 a.m
(T.1286), Raleigh related there were sone people sitting out in
the driveway he didn't know, maybe he should "pop a couple of caps
in them (T.1287). Raleigh said it was a guy and a girl (T.1287).
Ron got cocky back at him and told Raleigh those two were his
girlfriend and his friend, that he didn't need to go shooting at
them (T.1287). Ron wal ked with Raleigh out to the car and they
clinbed the gate (T.1288). Ral ei gh continued to talk about seeing
Douglas, and asked Ron if he would be there at 8 to which Ron said
yes (T.1289). He got in Chalkley’s car and they headed to Orange
City (T.1289-90). Raleigh got in the passenger side of a vehicle,
and the driver of that car followed them (T.1289-90).

His girlfriend, Patty, remarked that the driver was a Mexican,
which worried Ron (T.1290). He told Darin to pull over so he could

call Douglas and warn him but all Ron reached was the answering

0This . 9 millineter live round was recovered (T.1239).
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machine (T.1293). Ron asked Darin to run him back to Douglas’
trailer, which he did (T.1292). Ron went in the trailer and tried
to wake Douglas but he couldn't (T.1292). He did manage to wake
Tim though, and told him what was going on (T.1292). Ti m got up,
grabbed a shotgun, and junped back in bed (T.1292). Timtold him
not to worry, it would be alright (T.1292). The door was close and
| ocked when he left (T.1293). He left at approximately 3:30 a.m
(T.1293).

Under cross-exami nation, Ron testified that he snelled al cohol
on Raleigh's breath and that Raleigh was wired (T.1295). However
Ral eigh was not falling down drunk (T.1297). Dougl as had a gun
above him on the top of the couch, a it was his custom to sleep
with a gun "because he was afraid that sonebody would cone in while
he was sleeping and kill him (T.1298). Douglas "was very drunk"
(T.1298). On redirect, Ron said that Raleigh had no trouble
wal king or clinbing the gate, which was 4 1/2 to 5 feet high
(T.1299).

Patricia Pendarvis' testinony was consistent with that which
| nvestigator Horzepa related previously (T.1300-13). She testified
that when Raleigh approached them he talked about sone kind of
deal he was suppose to nmke, and that "everything was all about

maki ng money" (T.1307). After Raleigh went up to Douglas' trailer
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and returned wth her boyfriend, Ron, she saw a gun in Raleigh's
hand (T.1308). Raleigh said Mexicans were his fanmly and he was
their brother (T.1309). Raleigh repeated "everything was all about
maki ng noney" (T.1309). Ral eigh "had the stench of alcohol” and
couldn't stand still (T.1309). After they returned to warn Dougl as
and Tim about Raleigh, Ron assured Patty and Darin he made sure the
trailer was all |ocked up before he left (T.1312).

Under cross-exam nation, Patty testified that at dub Europe
Doug was nad because sonebody had tried to run his brother off the
road (T.1313). She observed Doug arguing with a lady and a Mexican
male in the back lot of Club Europe (T.1313) .* She also wtnessed
Doug threaten a Mexican (T.1314).

Dr. Reeves, Medical Examiner, testified he went to the nurder
scene (T.1322). Douglas "was shot three tinmes in the head"
(T.1322). The shots were nostly on the left side and canme out the

back of his head (T.1323). One of the wounds contained stippling

(T.1323). When Dougl as was shot he did not nove (T.1335). It was
an execution-style shooting (T.1336). Tim Eberlin was found
cowered in the corner, “ag far as he could [go] to the opposite end
of the bed." Dr. Reeves further testified:

That would have been Raleigh's nmom and Figueroa (T.1313).
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[Tinl . . .died of three gunshot wounds as well. But
he also was beaten over the head quite viciously

and had injuries to the head that, in and of

t hensel ves, certainly could be fatal. (T.1338)
The head wounds were inflicted while Timwas alive, as were the
gunshot wounds (T.1338). Based upon his observations at the nurder
scene, and his autopsy of Tim Dr. Reeves testified that a possible

scenario of Tims dem se was:

someone who has been repeatedly shot trying to
get away from the shooter by crawling into the
corner and then being beaten until he stops
gcreaming.?  (T.1351)
As regards Tims consciousness, Dr. Reeves testified on redirect
that Tim would not have been screamng and trying to get to the
corner of his bed, if he did not know what was happening to him
(T.1358). When asked by the Court if Timdied of the gunshot
wounds or the blunt trauma, Dr. Reeves answered "he died as a
conbi nation of both" (T.1359).
Joseph Mller testified that he was doing deals wth Douglas
Cox (T.1362-63). There was tension between Raleigh and Douglas

(T.1363). The last tinme Raleigh had been to Doug's trailer he

brought his then partner, Salta Mrtinez, who Doug did not Iike

20f course this had already been established by Raleigh's own

deposition in which he admtted he shot Tim and then beat him until
he stopped screan ng.
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because Salta had threatened to kill his brother, Jason, and
attempted to run Jason of the road (T.1363-64). Consequent |y,
Ral ei gh was kicked off Doug's property (T.1364-65).

In late 1993 or early 1994 he actually heard Ral eigh ask Doug
to give up part of his drug business (T.1365). \Wen Doug responded
he must be crazy, Raleigh answered, “one day or other |'m going to
take over your business anyway even if | have to kick your ass"
(T.1365-66) . Everyone took it as a joke; Ml ler did not (T.1366).
Later in 1994, MIller bought a couple of hits of acid from Raleigh
at Club Europe (T.1367). Raleigh asked him why Doug kicked him off
his property, to which MIller responded that it nost likely was
because of Salta (T.1368). Raleigh said Salta was his partner, and
that Doug should not be that way, further stating Doug was being
selfish (T.1368). Raleigh also said: “It doesn't natter anyway.
| am either going to kick his ass or I'mgoing to kill him one or
the other" (T.1369). Ral ei gh hated that Doug nade nore noney than
him “,.,,it's the noney thing is what it was" (T.1369). The tines
that Raleigh threatened to take over Doug's turf, Figueroa was not
around (T.1396).

1. Mitigation
Additional matters Raleigh failed to relate in his initial

brief regarding mtigation are as follows. Gene Collins, of Wse
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County, Virginia, father of Raleigh's former girlfriend, Donna
Stewart, admitted under cross-exam nation that after Raleigh broke
up with his daughter, he knew "pretty nuch all the people Raleigh
started hanging out with were all involved in dealing drugs
(T.1472-73) ," Further, after M. Collins denied he had know edge
that Ral eigh was running drugs between Florida and Virginia, he was
i peached by his deposition, in which he admitted Ral ei gh was
running drugs, and that he would use Ray Hottinger's truck (E
Camino), as well as Hottinger's gun during such runs (T.1473-74).%?
Raleigh alleges at p.8 of his initial brief: "At the time of
his birth, Appellant and his nother resided with his nother's
father who sexually abused her in return for providing them a place
to live." In fact, Janice Figueroa testified that she conplied
with her father's request for sex one time (T.1509).* She further
testified her son was unaware she was abused by her father
(T.1512). She knew her son was “a drug dealer" (T.1544) . Janice

knew Ral ei gh becane involved “in the drug trade" February 1, (1994)

BMr, Collins denied he said that Hottinger's gun was a .9
mllimeter (T.1474).

“Janice’s father, Leonard, was |ong since dead.

Raleigh’s co-counsel, M. Cayton, called his client a "drug
deal er" (T.1544) .,
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(T.1544-46) . Janice and her son had “a good relationship," in
fact, Raleigh was her "best friend" (T.1546-47). However, she
want ed Ral ei gh's drug dealing to stop (T. 1572). Her son ‘was
making his living selling drugs" before the nurders (T.1573-74).
Janice waited up for Raleigh to return from Douglas' trailer,
which was 4:05 a.m  (T.1556-58). The night of the nurders, in
Janice's mnd, whatever happened between her son and Douglas Cox
was settled (T.1578). She adnmitted she was "pretty drunk" that
ni ght (T.1578). She wat ched as her son brought in the guns,
wapped in a T-shirt, her husband had seen Figueroa and him carry
out earlier (T.1580). She retired, but Figueroa and Raleigh nade
. quite a bit of noise, which she |earned later in the norning,
included their burning the clothes they wore at the murders in a
grill (T.1581).
Janice further testified as follows

Q And Bobby told you that he wused the .9
mllineter gun?

A Yes.
Q To shoot Douglas, right?
A Yes,

Q Isn't if true that Bobby also said to you that

¥Again, ‘in the drug trade" was used by M. Cayton (T.1546).
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after he told you he had shot Douglas, he nentioned
somet hing about Tim or about another person in the
trailer? And he said he didn't think he was dead?
A He said Tim wasn't dead. (T.1585-86)

Wien asked if her son also told her that since Tim wasn't dead,

Fi gueroa should go back there, she responded that she was not sure

her son told her that, that she was confused, and it may have cone

from Figueroa's statenent, which she read (T. 1586). She was
i npeached with her deposition, in which she said her son told her:
“I swear, nother, | didn't think he was dead. | told Domingo he

wasn't dead ” (T.1587). She also admitted saying at her deposition
that Raleigh told her Domingo should go back (T.1587).

As regards Raleigh's alleged suicide attenpt, Dr. Mrna
Garcia, who evaluated him in the ICU after he had been treated,
testified Raleigh ingested approximately 50 diet pills, as well as
roach poison, which he sprayed into a cup of ice cream (T.1617-19) .
Ral eigh was 17 at the tine (r.1620). Dr. Garcia testified Raleigh
"was very depressed" (T.1621). “"Apparently, he had gotten into
sone argunents with his parents about two days before the overdose
relating to sone coins he had stolen from his fathers coin

collection (T.1621).7% Also, he had just been fired for throw ng

Janice testified that only her husband had argued wth
Ral ei gh about the coins (T.1574).
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sonet hing at a co-worker which hit his supervisor, and he was
worried about an upcoming court case he had for falsifying a
drivers license (T.1621).

It was Dr. Garcia's diagnosis that Raleigh suffered from an
"adjustment disorder with depressed nood, which is basically Iike
a reactive depression to some environnental stress" (T.1621). She
did not feel Raleigh net the criteria for clinical depression
(T.1621) . Ral eigh admtted to her that he abused al cohol and
snoked marijuana with friends (T.1622).

Dr. Upson testified that based upon the Wexler Adult
Intelligence Scale, Raleigh's full scale 1Q is in the nornal range
(T.1643-45). H's verbal score placed himin the normal range, and
his visual score in the high average range (T.1644). Based upon
the Hal sted Rayten battery, Dr. Upson was able to determ ne that
Ral ei gh's speed of response was a little bit slower than expected
for a person his age(T.1651). However, he was able to see, hear
and feel appropriately, and his nmenory was Very good" (T.1651-53).
Ral ei gh has deficiencies in abstract reasoning and |ogical
analysis, which nmeant to Dr. Upson that when Ral eigh was faced with
a situation with cognitive demands, he fell apart (T.1655) This
was not a brain problem but “a task shifting problent (T.1655).

"Poor judgnent" was a consequence (T.1655-56). Ral eigh's MWPI
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profile exhibited to Dr. uUpson that Raleigh is a "passive dependent
person . . . unable to take a domnant role in interpersonal
rel ati onships (T.1659-60) .7 In other words, in Dr. Upson’'s
estimation, Raleigh is a "follower"” (T.1660).

Dr. Upson viewed Raleigh's suicide attenpt as “...more poor
judgrment and nanipulation than it was a serious suicide attenpt
(T.1668) .” He questioned the degree of which this suicide was
caused by nmjor depression (T.1668). Under cross-exam nation, Dr.
Upson admitted that he knew nothing about the nurders accept for
what Ral ei gh chose to relate to him(T.1671, 1683-86). Ral ei gh
chose not to relate to Dr. Upson that he beat Tinothy Eberlin to
death (T.1683-86). Dr. Upson did not know of Raleigh's encounter
with Ronald Baker prior to the nurders (T.1689-90). He did not
know that Raleigh told Baker that he "better shoot" Baker's
girlfriend and friend who were waiting outside the gate for Baker
(T.1690). Dr. Upson did not know Raleigh had been kicked off of
Dougl as' trailer several nonths before (T.1690). Ral ei gh did not
tell him he had threatened to kill Douglas Cox because he woul dn't
share his drug trade (T.1690-91). Nor did Dr. Upson know t hat
Ral eigh had shot Tim Eberlin (T.1693).

Dr. Upson admitted he could only speculate as to Raleigh's

inpairment the night of the nurders (T.1719-20). In addition, he
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was not provided with all the records in fornmulating his opinion
(T.1720) , Raleigh told him "there was nore noney dealing drugs
than working, so he quit his job" (T.1720). Wen Dr. Upson was
asked if Raleigh was "building a better, bigger drug dealer out of
hi mel f," he responded: "He's expanding" (T.1721). Dr. Upson did
not find that Raleigh was under extreme duress or substantial
dom nation by another (T.1724). Raleigh did not take
responsibility for what he had done until Figueroa pointed the
finger at him (T.1724). Raleigh was inpaired that night, but not
substantially (T.1745).

Ral ei gh took the stand on his own behalf, and stated that his
suicide attempt was nobstly to get attention (T.1764-65)., H e
admtted he was dealing drugs, but self-servingly classified
himself as a “mule” (T.1770). He sold drugs in Florida just before
Christmas, 1993, until the first week of February, 1994 (T.1771).
About the incident at Club Europe, he testified that after he
placed his nomin Figueroa' s car, he apologized to the Cox brothers
for what had happened because he figured his nom had instigated the
trouble (T7.12777) Raleigh said he shook Douglas' hand, and told
Jason he was sorry, that his nmom was drunk (T.17789-79). Raleigh
acknowl edged that he may have told Darin Chalkley, "it's all about

noney" (T.1782). Wen asked by his co-counsel where he was selling
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pot at the tine of the nurders, Raleigh said only in Virginia
(T.1792-93) .

Under cross-exam nation, Raleigh admtted that nost of the
arguments he had with his stepfather were about his drug dealing
(T.1808). He quit his job at Deltona Transfornmers because he had
al ready begun dealing drugs, was staying out late at night, and
couldn't get up for work (T.1810), Once he started hauling
marijuana to Virginia he quit working there (T.1810). Wien Garret
Lennon ripped himoff for 11 pounds, he asked Figueroa for a gun so
he could collect the noney owed him(T.1813-14) .*®* After Lennon
ripped himoff, Raleigh stole his custonmers so he could pay
Fi gueroa back (T.1816).

He started dealing drugs in Virginia with Jereny Lee, who he
recruited to sell and distribute (T.1818)., Ral ei gh and Davi d
Vanover Were noving ten (10) pounds every two weeks (T.1820)
Ral ei gh was meking anywhere from $12,000, $13,000, up to $20,000
each run (T.1820). Ral ei gh was getting tired of running back and
forth to Florida every two weeks, and asked Figueroa if he could

increase the anount he carried to 50 pounds so he would only have

piguerca fronted Raleigh 11 pounds, but warned Raleigh not
to deal with Lennon because he ripped people off. Ral eigh did
anyway because Lennon and he grew up together and were friends
(T. 1771, 1814)
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to make the run once a nmonth (T.1821).** Figueroa said that was
okay if he cane up with the right vehicle, so Raleigh cane up with
the idea of a hidden conpartment (T 1821) 2 Ray Hotti nger
installed an extra gas tank on the Subaru for that purpose
(T.1822).

Wien the nurders went down, Figueroa did not tell himto kill
Douglas Cox (T.1837). Figueroa did not threaten Raleigh when his
gun jamred and Raleigh finished Tim Eberlin off (T.1840). He
burned his clothes and hid the Subaru (T.1848). Instead of calling
the police, he called Figueroa (T.1849). Ral eigh called his drug
partner in Virginia, David vanover, before he took the Subaru to
Sally Holt’s house, to tell Vanover he shot sonebody (T.1850). The
story he and Figueroa agreed upon as to their whereabouts at the
time of the nmurder, was that they were looking for Raleigh's mom
(T.1850). Raleigh did not start to cry until he knew he had been
caught (T.1854). Once in Virginia, at Vanover's trailer, he
threatened Charlie HIl wth a .9 mllimeter (T.1859-60). Raleigh

hit Timin the head nore than twenty (20) tines.

Thig nmeant he would be increasing the anount of marijuana he
transported to Virginia every nonth by 10 pounds.

2Tn his deposition taken after his pleas to the nurders,
Ral eigh said the idea of the hidden conpartnent was Ray Hottinger's

i dea (T.975-77).
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SUMMARY OF THE ARGUMENT
.

The trial court correctly exercised its discretion regarding
the jury instructions for "no significant history of crimnal
activity,"” " pecuni ary gain," and “cold, cal cul at ed and
preneditated.”

I,

The trial court correctly exercised its discretion regarding
the renoval of a juror who expressed hostility to one of the
prosecutors in open court, and to other jurors in the jury room and
break room Raleigh has failed to denonstrate manifest error.
Deference is due the trial judge who was present to observe the
juror's deneanor.

1.

The evidence clearly supports the finding of the aggravating
factors conplained of by Raleigh in his brief. The nmnurders
occurred after alleged perm ssion to enter one of the victins
trailer had been inplicitly withdrawn by his execution-style
nmur der . The other victim was brutally killed so as to elimnate
him as a w tness.

V.

The trial court correctly exercised its discretion in finding
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those mtigators which were reasonably supported by the evidence.
V.

Death was proportionate for this double hom cide.

ARGUMVENT

POINT I

THE TRIAL COURT CORRECTLY EXERCISED | TS DI SCRETI ON
N I NSTRUCTING THE JURY.

Trial judges have wide discretion in decisions regarding jury
instructions, and appellate courts wll not reverse decisions
regarding instructions in the absence of prejudicial error that
would result in a mscarriage of justice, Sheppard v. State, 659
so. 2d 457 (Fla. 5th DCA 1995). The trial judge has the
responsibility to properly and correctly charge the jury in each
case, and the judge's decision regarding the charge to the jury has
historically had the presunption of correctness on appeal. Kear se
v. State, 662 So. 2d 677, 681-82 (Fla. 1995).

Jury instructions nust relate to issues concerning evidence
received at trial. Butler v. State, 493 So. 2d 451, 452 (Fla.
1986) ; See also, Johnson v. Singletary, 612 So. 2d 575 (Fla.),
cert. denied, 113 8.Ct. 2049 (1993) (Trial judge has discretion not

to instruct on aggravating factors clearly unsupported by any
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evi dence.). Simlarly, a defendant is entitled to an instruction
on a theory of defense only if there is evidence to support it
Robi nson v, State, 574 So. 2d 108, 110-11 (Fla.), cert. denied, 112
S.Ct. 131 (1991). In this cause, the trial court correctly
exercised its wde discretion regarding three instances Raleigh
all eges error.
A No Sianificant History of Criminal Activity
Ral ei gh concedes at p.14 of his brief:

...Appellant is aware of those cases that hold that

this statutory mtigating factor can be rebutted by

evidence of crimmnal activity which did not result

in either arrests or convictions, see, Walton v.

State, 547 so. 2d 622 (Fla. 1989) Smth v. State,
407 so. 2d 894 (Fla. 1982)... .

He concludes the aforenentioned statement by stating that "these
cases do not stand for the proposition that a trial court need not
instruct the jury on this mtigating factor."

First, Raleigh conpletely ignores the aforenentioned precedent
which holds that a defendant is entitled to an instruction on his
theory of defense only if there is evidence to support it.
Robinson v. State, supra. Second, it would seem that what Raleigh
is really arguing about here is not that the trial court failed to
instruct on the statutory mitigator of “no significant history of

prior crimnal activity,"” rather it is that the trial court failed

33




to find this mtigator. Either way, it is a matter of the trial
court's sound discretion. To get the instruction, the mtigator
nmust first be supported by the evidence, and the standard of review
regarding mtigation as espoused by this Court is as follows:

The trial court, in consi deri ng al | egedl y
mtigating evidence, nust determ ne whether the
facts alleged in mtigation are supported by the
evidence, See Rogers v. State, 511 So. 2d 526, 534
(Fla. 1987), cert. deni ed, 484 U. S. 1020,

(1988). After making this factual determ nation,
the trial court nust then determ ne whether the
est abl i shed facts are of a kind capable of
mtigating the defendant's punishnent. (Footnote
omtted.) The decision as to whether a mtigating
circunmstance has been established is within the

trial court's discretion. See Preston v. State,
607 So. 2d 404 (Fla. 1992), cert. denied, 507 U.S.
999, . . . ((1993): Lucas v. State, 568 So. 2d 18
(Fla. 1990).

Bonifay v. State, 626 So. 2d 1310 (Fla. 1996).

In this cause, the evidence was overwhelm ng that Raleigh was
not only a drug dealer, but a drug user as well, and he admtted as
much on the wtness stand.? Wen this nmatter was raised at the
Charge Conference, the trial court found: “We have extensive
evidence of drug dealing (T.1888-89) . The trial court
acknowl edged that counsel would not be precluded from arguing no

prior conviction, but it would not give an instruction on ‘no

21Tn the State's rendition of the facts in this brief, evidence
of Raleigh's drug dealing was enphasized.
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significant history of «crinmnal activity," which was clearly
refuted by the evidence adduced during the Penalty Phase (T.1889).
The trial court was entirely correct in finding in its sentencing
order for both the murders of Tim Eberlin and Douglas COX,
regarding the statutory nitigator of ™“no significant history of
prior crimnal activity, as follows: "This factor is not
established. To the contrary, Raleigh had an extensive history of
drug dealing and drug use (R 226, 233).~ Raleigh's argument as to

this point focuses on his self-categorization of hinself as a

mul e" as evidence that he was not a "drug dealer", and conpletely
ignores the evidence of his drug use. The State presents the
evi dence of both which supports the trial court's finding.

The night of the nurders, Raleigh told Patricia Pendarvis and
Darin Chal kley he needed to talk to Douglas Cox, because he knew
sonebody in New York who wanted to make a deal (T.849). Ral ei gh
told Chal kley: “[T]t’s all about nmeking noney (T.849) 7%
Ral ei gh's deposition, taken subsequent to his pleas on the murders
of Tim Eberlin and Douglas Cox, was as nuch about drug dealing and

drug use as it was about the murders of the victins, After Raleigh

moved to DeLand, he learned at a keg party at his uncle's place

2patricia Pendarvis testified she heard Raleigh say this twice
(T.1307, 1309)
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t hat Douglas Cox was selling acid, nmarijuana and other drugs
(T.939) .  Raleigh was 17 or 18-years-old at the time (T 939)
Ral ei gh bought ‘acid" from Douglas (T.939)

Ral eigh stated he met Tim Eberlin through Garret Lennon, who
he dealt drugs with until Lennon ripped himoff for some noney
(T.939-41) . Ral ei gh provided extensive testinony regarding
Figueroa's arrest in Ccala, where he was carrying 30 pounds of
marijuana (T.944-60). Raleigh was with Figueroa at this time, but
the drug agents let Raleigh go so he could report back to Elaine
Fi gueroa what had happened to her husband, and to give her a phone
nunber where she could reach them (T.951-52). Raleigh was told if
he did not cooperate, he would be arrested along with Figueroa
(T.952)

Raleigh did report back to Elaine, and helped her hide 100
pounds of marijuana placed in trash cans under her house (T.953-
54) . The next night Raleigh dug the marijuana back up, so it could
be quickly disposed of to sonme guys in Ccala wth Ceorgia plates
(78 pounds), with the renmminder going to sonme other guys in DeLand
(T.954-56) . Ral ei gh related how there would be tinmes at the
Figueroa's house that he wtnessed Elaine counting thousands of
dollars in cash stacked around her bed (T.958). El ai ne "handl ed

all the noney (T.959) .~ Ral eigh adm tted he "was selling for
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Domi ngo" [Figueroa] to make up the noney he |ost when Lennon ripped
him off for 11 pounds (T.963) . Ral ei gh eventual ly ended up
stealing Lennon’s custoners away from him (T.964-67).

Ral ei gh began running 10 pounds of marijuana to Virginia every
two weeks (T.970-73). Figueroa would front him the marijuana and
he would return with the cash (T.970-73) , Raleigh becane nervous
transporting marijuana so frequently and asked Figueroa if he could
transport nore |less often (T.973). Figueroa told him if he
purchased a better vehicle, he would front him 5¢ pounds (T.973).%
Davi d vanover, Raleigh's cousin, purchased a Subaru so Ral eigh
could transport nore marijuana (T.974-77). A hidden conpartnent
was created by welding an old Chevy gas tank underneath the Subaru
(T. 975-77) . The plan was to increase the anount of marijuana
carried so Raleigh would only have to nake the trip to Florida once
a nonth (T.978).

The last trip Raleigh nmade he carried $12,000.00 cash in the
secret conpartnent (T.983). Ral ei gh was suppose to return wth
marijuana that Friday night, but Figueroa couldn't get his hands on
any (T.987). The next day, Saturday, he still couldn't get any,

and in the early morning hours of Sunday, Raleigh commtted the

#Raleigh had purchased Figueroa an EIl Camino in Virginia so
he could drive to Mexico and pick up 100 pounds (T.993).
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murders (T.987). At Club Europe, prior to the nurders, Raleigh had
approached Garret Lennon to purchase sone cocaine, but his nother
intervened (T.I000. Sunday afternoon, he called vanover, who he
admtted he was partners with up in Virginia, and told him he was
involved in a shooting (T.1060-63). Raleigh was the connection
bet ween Figueroa and Vanover, neither had access to the other
W thout Raleigh (T.1065-66).

Reverend Hal Marchman testified Raleigh told him "he had
messed with drugs and sold drugs (T.1206).” Ron Baker testified
that on the night of the nurders, when he encountered Raleigh on
Dougl as' front porch, Raleigh told him he needed to talk to Douglas
about a guy from New York who wanted to buy sonme nmarijuana
(T.1284) . Ron's girlfriend, Patricia Pendarvis, testified that
when Ral eigh approached her and Darin Chalkley he spoke of sone
deal he was suppose to make,. and that "everything was all about
maki ng noney" (T.1307). Ral eigh repeated this statement when he
returned with Ron (T.1308-09).

Joseph Mller testified he was dealing with Douglas Cox
(T.1362-63). MIller, in late 1993 or early 1994, heard Ral ei gh ask
Doug to give up part of his drug business (T.1365). When Doug
responded he nust be crazy, Raleigh answered, "one day or other |I'm

going to take over your business anyway even if | have to kick your
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ags” (T.1365-66). Mller said those present took it as ajoke, but
he did not (T.1366). Later in 1994, MIler bought a couple hits of
acid from Raleigh at Club Europe, and Raleigh asked him why Doug
had thrown him off his property (T.1367-68). Mller said it was
probably because of Raleigh's partner, Salta, who had threatened

Doug's brother, Jason (T.1363-65, 1368). Raleigh conplained that

Doug was being selfish about his drug trade, and conmented: “Tt
doesn't matter anyway. | am either going to kick his ass or I'm
going to kill him one or the other (T.1369).” Raleigh apparently

hated that Doug was nmaking nore noney than him (T.1369). In
Mller's eyes, the nmurders were attributable to “the noney thing"
(T, 1369) . He saw Raleigh take LSD, and testified Raleigh was a
heavy drug user (T.1392).

Raleigh's case in mtigation also revealed evidence of his
drug dealing. Gene Collins of Wse County, Virginia, father of
Raleigh's fornmer girlfriend, Donna Stewart, admtted he knew
"pretty much all the people Raleigh started hanging out with were
all involved in dealing drugs (T.1472-73).” M. Collins also knew
Ral ei gh was running drugs between Florida and Virginia (T.1473-74).

Ral ei gh's nother, Janice Figueroa, testified she learned her
son was using cocaine when he was 18 (T.1542) She al so knew he

took acid (T.1542). She | ectured her son, and told him he couldn't
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[ive under her roof if he continued using drugs (T.1543). Ral ei gh
nmoved to Virginia (T.1543).

Ral ei gh's co-counsel, M. dayton, referred to his client as
a "drug dealer,” when he was questioning Raleigh's nother Janice
Fi gueroa (T.1544). Janice admtted she knew her son was “a drug
dealer" (T.1544). M. Clayton also asked Jani ce when she knew
Ral ei gh becane involved "in the drug trade," to which she responded
February 1, 1994 (T.1544-46) . Janice testified she had wanted her
son's drug dealing to stop, and adnmitted he “was making his |iving
selling drugs” before the nurders (T.1573-74).

Dr. Garcia testified that when she evaluated him after his
alleged suicide attenpt, Raleigh told her he abused alcohol and
snoked pot wth friends (T.1622). Dr. Upson testified Raleigh
becanme involved with drugs in high school (T.1649). Raleigh stated
during his interview "there was nore noney dealing drugs than
working, so he quit his job (T.1720).” When asked if Raleigh was
"building a better, bigger drug dealer out of himself," Dr. Upson
responded: "He's expanding (T.1721).~

Raleigh, hinself, admitted on the witness stand he took acid,
huffed Freon, used cocaine, took sleeping pills (T.1767). He al so
adm tted dealing drugs, but self-servingly referred to hinmself as

a “mule” (T.1770). He sold drugs in Florida just prior to
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Christmas, 1993, wuntil the first week of February, 1994 (T.1771).
He adnmitted he was selling pot in Virginia at the tinme of the
murders (T.1792-93). He quit his job at Deltona Transforners
because he had al ready begun dealing drugs (T.1810). He dealt
drugs in Virginia with Jereny Lee, who he had recruited to sell and
distribute (T.1818).

Ral ei gh and his cousin, David Vanover were noving 10 pounds of
marijuana every two weeks (T.1820). Ral ei gh was naking anywhere
from $12,000 to $20,000 each run (T.1820). He was getting tired of
running back and forth to Florida so often, and had arranged wth
Fi gueroa to transport 50 pounds once a nonth, increasing the
quantity he had been carrying twce a nonth by 10 pounds (T.1821).
Truly, as Dr. Upson testified, Raleigh was "expanding" his drug
business at the tine of the nurders. In a letter the trial court
allowed Raleigh to read to the jury, he admtted: "You al ways hear
peopl e preaching about how al cohol and drugs destroy your life, but
they never explain to you how your problens can really devastate
and destroy other people's lives (T.1866)."

G ven this overwhel mng evidence of Raleigh's drug dealing and
drug use, not the least of which was his own testinony, the trial
court was entirely correct in finding that the statutory mtigator

of "no significant history of prior crimnal activity" did not
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exist, and in not giving a jury instruction on the sanme. Contrary

to Raleigh's assertion at p.15 of his brief, “[wlhether this
evidence constituted ‘significant crimnal conduct,' is open to
debate, " this evidence clearly denonstrated Raleigh had a

significant history of prior crimnal activity, and his argument in
this regard is spurious. Further, in view of this overwhel mng
evidence, the trial court's failure to give such an instruction if
deemed error, which the State does not concede, would nost
certainly be harm ess beyond a reasonable doubt. State .
DiGuilio, 491 So, 2d 1129 (Fla. 1986).

B. Pecuniarv_Gin

At pp.15-16 of his brief, Raleigh conplains that the trial
court erred in instructing the jury on the "pecuniary gain"
aggr avat or. The State is aware that the trial judge found this

factor was not proven beyond a reasonable doubt as to both murders,

and that such a factual determnation is entitled to deference.
However, sinply because the trial judge made this finding, does not
nmean that the evidence would not have supported a contrary finding,
much less that the evidence was insufficient to warrant an
instruction on this aggravator. I n Bowden v. State, 588 so. 2d
225, 231 (Fla. 1991) this Court opined:

The fact that the state did not prove this
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aggravator to the trial court's satisfaction does

not require a  conclusion t hat there was
insufficient evidence of robbery to allow the jury
to consider the factor. \Where, as here, evidence

of a mtigating or aggravating factor has been

presented to the jury, an instruction on the factor
IS required.

This Court has further opined:

In certain limted ci rcumst ances wher e the
aggravator is unquestionably established on the
record and not subject to factual dispute, this
Court will find an aggravator that the trial court
has failed to find. See. e.g., Pardo v. Stat-e, 563
so. 2d 77, 80 (Fla. 1990) (prior violent felony
aggravator), cert. denied, U S , 111 s.Ct.
2043, 114 L.Ed.2d4 127 (1991).

DeAngelo v. State, 616 So. 2d 440 (Fla. 1993). "A judge should
instruct a jury only on those aggravating circunstances for which
credible and conpetent evidence has been presented.” Hunter v.
State, 660 So. 2d 244, 252 (Fla. 1995), cert. denied, 116 S.Ct. 946
(1996). “For actual sentencing  purposes, the aggravating
ci rcunstances must be proven beyond a reasonable doubt." (enphasis
this Court's) Id., citing Atkins v. State, 452 So. 2d 529, 532
(Fla. 1984). The evidence in this cause was sufficient to support
a "pecuniary gain" instruction.

Patricia Pendarvis testified that when Raleigh talked to Darin
Chal kl ey and hersel f, Raleigh was tal king about a deal he was

suppose to make, and that "everything was all about making noney"
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(T.1307). After Raleigh went up to Douglas Cox’g trailer, and
returned with her boyfriend Ron Baker, he repeated "everything was
all about meking noney" (T.13009).

Joseph MIler, who worked deals with Douglas Cox, testified
that in late 1993 or early 1994, he heard Raleigh ask Doug to give
up part of his drug business (T.1365). Wen Doug responded he was
crazy, Raleigh answered, "one day or other |I'm going to take over
your business anyway even if | have to kick you ass" (T.1365-66).
Those present took it as ajoke; MIller did not (T.1366). Later in
1994, at Club Europe, MIller bought a couple of hits of acid from

Ral eigh (T.1367). Ral ei gh commented that Doug was being selfish

about his drug trade (T.1368). He went on to say: "I't doesn't
matter anyway, | am either going to kick his ass or I'mgoing to
kKill him one or the other (T.1369).” Mller testified Raleigh

hated the fact that Doug made nore noney than him and opined:
“...it's the nmoney thing is what it was" (T.1369) . At the tine of
the nmurders, Raleigh was "expanding" his drug dealing.

Even if it was error for the jury to be instructed upon the
"pecuniary gain" factor, which the State does not concede, it would
be harm ess beyond a reasonabl e doubt "because we can presune that
the jury disregarded the factors not supported by the evidence."

Fotopolous v. State, 608 so. 2d 784 (Fla. 1992), cert. denied, 113
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S.Ct. 2377 (1993), citing Sochor v. Florida, 504 U S 527, 538, 112
S.C. 2114, 2122, 119 L.Ed.2d 326 (1992). The cases cited by
Ral eigh do not refute this conclusion. Omelus v. State, 584 so. 2d
563 (Fla. 1991) and Bonifay v. State, 626 So. 2d 1310 (Fla. 1993)
concerned the inproper finding by the trial court of the heinous,
atrocious or cruel aggravator, and this Court sent those causes
back because it could not determne what effect finding this factor
had in the sentencing process. A simlar result occurred in
Padilla v. State, 618 So. 2d 165 (Fla. 1993) regarding the finding
of cold, <calculated and preneditated. Gven the aforenentioned
presunption, and the trial court's finding the "pecuniary gain"
factor was not proven beyond a reasonable doubt, this Court can
discern the conplained of instruction had no effect upon the
sentencing process.

C. Speci al Instruction on Cold, Calculated and Preneditated

In Jackson v. State, 648 So, 2d 85, 89, n.8 (Fla. 19%4), this
Court ordered as foll ows:

8. Until such time as a new standard jury
i nstruction can be adopt ed, t he fol |l owi ng
instruction should be used:

The crime for which the defendant is to be
sentenced was commtted in a cold, calculated and
premedi tated manner wthout any pretense of noral
or legal justification. In order for you to
consider this aggravating factor, you nust find the
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nmurder was cold, and calculated, and preneditated,
. and that there was no pretense of noral or legal
justification. "Cold" neans the nurder was the
product of calm and cool reflection. "Cal cul at ed"
neans the defendant had a careful pl an or
prearranged design to commi t the mur der .
"Preneditated" nmeans the defendant exhibited a
hi gher degree of preneditation than that which is
normally required in a preneditated nurder. A
“pretense of noral or legal justification" is any

claim of justification or excuse that, t hough
insufficient to reduce the degree of homcide,
nevert hel ess rebuts the otherw se cold and

calculating nature of the hom cide.
At the Penalty Phase Charge Conference in this cause, the matter of
the CCP instruction was addressed as follows:
THE COURT: That is footnote 8 in Jackson, right?
MR, DALY: Yes, sir.
. MR CLAYTON: | understand that. Does the court

have Judge Shaffer's [Schaeffer'sl little treatise
with himright now?2

THE COURT: T do. I can put ny hands on it real
qui ck.
MR DALY: They don't give prosecutors that

treatise for some reason.

MR. CLAYTON: W have two -- and since it's so well
written. Page 46 of Judge [Schaeffer'sl treatise -
- let me give this to Sean -- is better, nore
conplete. Page 45 and 46 is what | asked the Court

2Raleigh referred to the Judge as Susan Schaeffer at p.16 of

his brief. The State wll presume this is the correct spelling,
and will utilize this spelling of her name in place of the court
reporter's.
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to | ook at.

THE COURT: | would -- | am aware of that, but | am
still going to go with footnote 8 in Jackson. The
Suprene Court said until we draft another one, use
footnote 8. | was aware she had some other ideas

in her treatise here but --

MR, CLAYTON: You don't think -- |'"m not arguing,
but you don't think that hers conplies wth
footnote 8 of Jackson and also -- but makes it
cl earer?

THE COURT: No, | feel | amsort of conpelled to go
wi th Jackson in the neantine. (T.1904-05)

The CCP instruction given in this cause was as follows:

6. The crime for which the defendant is to be
sentenced was conmmitted in a cold, calculated and
premedi tated manner wthout any pretense of noral
or legal justification, In order for you to
. consider this aggravating factor, you nust find the
nmurder was cold and calculated and preneditated,
that there was no pretense of noral or |egal
justification. "cold" nmeans the nmurder was the
pr oduct of a calm and cruel reflection,
"Cal cul ated" means the defendant had a careful plan
or prearranged designed to conmmt the nurder.
"Premeditated" neans the defendant exhibited a
hi gher degree of preneditation than that which is
normally required in a preneditated nurder, A
“pretense of noral or legal justification" is any
claim of justification or excuse that, t hough
insufficient to reduce a degree of homcide,

The trial court ordered these pages be made a "Court Exhibit"
(T.1905). Ral ei gh's discussion of Judge Schaeffer's Treatise fails
to provide a record cite as to this docunent. I nstead, he quoted
the relevant instruction in his brief. The State's review of the
record did not reveal Defense Proposed Instructions, and the Master
Index to Exhibits does not contain such a "Court Exhibit."
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nevert hel ess reflects the otherw se cold and
calculating nature of the hom cide.

"Premeditation” as required in a preneditated

nmurder is killing after consciously deciding to do
So. The decision nust be present in the mnd at
the tinme of the killing. The law doesn't fix the
exact period of time that nust pass between the
formation of the preneditated intent to kill and
the killing. The period of the time nust be |ong
enough [to] allow reflection by the defendant. The
premeditated intent to kill mnust be forned before

the killing. (R 166; T.1981-82).
At the conclusion of its charge, the trial court inquired:

THE COURT: . . . Any additions or corrections to the
instructions as read?

M5. BLACKBURN: Not from the State.
MR. TEAL (Defense): None your Honor. (T.1991)

First, Raleigh did not renew his objection to the CCP
instruction when the trial court instructed the jury, and his claim
in this regard is, therefore, procedurally barred. See, Freeman v.
State, 563 So. 2d 73 (Fla. 1990), cert. denied, 501 U S. 1259
(1991). Second, the trial court can hardly be found to have erred
for following the directive of this Court in Jackson regarding the
CCP instruction.

Interestingly, the CCP instruction given in this cause was
very simlar to the standard instruction which was “proposed by the

committee in response to Jackson..." and adopted by this Court on
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Decenber 7, 1995, Standard Jury Instructions in Crimnal Cases (95-
2), 665 so, 2d 212 (Fla. 1995). The 1995 CCP standard instruction

reads:

9. The crime for which the defendant is to be
sentenced was conmitted in a cold and calcul ated
and preneditated manner, and w thout any pretense

of noral or legal justification. "Col d" neans the
nurder was the product of calm and cool reflection.
"Cal cul at ed” nmeans having a careful pl an or

prearranged design to conmt nurder.

[As | have previously defined for you] a killing
is "premeditated” if it occurs after the defendant
consciously decides to kill. The decision must be
present in the mnd at the tinme of the killing.
The law does not fix the exact period of tine that
must pass between the formation of the preneditated
intent to kill and the killing. The period of tine
must be |long enough to allow reflection by the
defendant. The preneditated intent to kill nust be
formed before the killing. However, in order for
this aggravating circunstance to apply, a
hei ghtened |evel of preneditation, denonstrated by
a substantial period of reflection, is required.

A "pretense of noral or legal justification" is
any claim of justification or excuse that, though
insufficient to reduce the degree of nurder,
neverthel ess rebuts the otherwise cold, calculated
or premeditated nature of the nurder.

At p.18 of his brief, Raleigh argues:

The requested instruction is virtually identical to
the one given [in this cause] with the exception of
an additional paragraph. Def ense counsel argued
that it was this paragraph that he was nost
interested in which tal ked about the hei ghtened
| evel of prenedi tation as denonstrated by
del i berate ruthlessness. This was inportant in the
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instant case since there was a great deal of

evidence concerning  Appellant's i ngestion of
al cohol on the evening in question, and whether, in

light of this, he could in fact act with deliberate

ruthl essness so as to constitute the heightened

premedi tation necessary for this aggravating

factor.
There are a few matters in Raleigh's argunent the State would take
I ssue with. First, he incorrectly represents that his trial
counsel “argued that it was this paragraph that he was nost
interested in which talked about the heightened |evel of
premeditation as denonstrated by deliberate ruthlessness.” Nowhere
in the State's reading of the discussion of the CCP instruction at
t he Charge Conference did defense counsel make the argunent
regarding Judge Schaeffer's "deliberate ruthlessness" paragraph
that he now nakes for the first tinme on appeal (T.1904-05).
Therefore, not only is Raleigh's claim here procedurally barred for
failing to renew his objection, but it is procedurally barred for
failing to make this argument in the |lower court. See Larkins V.
State, 655 So. 2d 95, 99 (Fla. 1995); Peterka v. State, 640 So. 2d
59 (Fla. 1994), cert. denied, 115 S.Ct. 940 (1995); Bertolotti V.
State, 565 So. 2d 1343 (Fla. 1990); Jackson v. State, 451 So. 24
458 (Fla. 1984); Steinhorst v. State, 412 So. 2d 332 (Fla. 1982).

Second, the State would note that Judge Schaeffer's proposed

CCP instruction was obviously available to the commttee at the
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time it formulated the standard CCP instruction. Her "deliberate
rut hl essness" is conspi cuousl y absent from the st andard
i nstruction. Therefore, the trial court was certainly under no
obligation to utilize an instruction with |anguage that was not
adopted by the commttee and this Court. Further, not only is the
CCP instruction in this cause simlar to the current standard
i nstruction, it is arguabl y cl earer t han t hat found
constitutionally sufficient in Hunter v. State, supra. In short,
there was no error.

Third, in the sentence preceding the aforenentioned argunent,
Ral ei gh argued that the instruction given by the trial court was

"the one fashioned on an energency basis in light of this Court's

decision in Jackgson . . . .” The clear inplication here is that this
Court's instruction in footnote 8 was not well thought out. It is

the State's position that this Court would not have pronul gated an
order regarding an instruction unless it was carefully considered.

If this Court were to find that the trial court erred in
conplying with this Court's directive regarding the CCP
instruction, which the State does not concede, then it was harnless
beyond a reasonable doubt because the facts surrounding Douglas

Cox’s murder established his demse as CCP under any definition,

i ncluding Judge Schaeffer's. Larzelere v. State, 676 So. 2d 394




(Fla. 1996); Archer v. State, 673 So. 2d 17, 19 (Fla. 1996); Foster
v. State, 654 so. 2d 112 (Fla.), cert. denied, 116 8.Ct. 314
(1995), The trial court's findings of fact regarding the CCP
aggravator, which come to this Court clothed with a presunption of
correctness,?® clearly denonstrate harm essness and were as follows:

Before the nurders the Defendant and co-Defendant
drove to Raleigh's house to obtain the handguns.
They then drove a distance to Cox's trailer that
was |ocated in a rural area down an unlighted dirt
road. Ral eigh had to show Figueroa where the
trailer was |ocated. On the dirt road they bunped
into Pendarvis and Chal kil ey. The Defendant first
tried to conceal sonething. Shortly after that he
canme out of the car with his hands up, Then he
proceeds, armed with a 9mMM, to the trailer for the
first tine. He neets Baker and displays the | oaded
9MM. On the way back fromthe trailer, going

. towards the road, the Defendant tells Baker he
should "punp a couple of <caps at thent (at
Pendarvis and Chal kl ey). After Baker, Pendarvis,
and Chal kley |eave the Defendant doubles back and
enters the locked trailer. He executes a sleeping
cox, then elimnates Eberlin. For the fourth time
that night he |leaps the fence (see State #2) and
| eaves. He and the co-Defendant then burn their
clothes, hide the guns in a secret conpartnment, and
dump bullets in a neighbor's yard.

These facts clearly establish a cold, calculated
and preneditated nurder. There was anple time to
reflect. There was opportunity to abandon the
plan, especially when Defendant first left Baker.
| nstead the Defendant doubled back and went to the
trailer a second tine. There is no doubt but that
t he Defendant had a prearranged plan to go to Cox's

%%ghapiro v. State, 390 So. 2d 344 (Fla. 1980).
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trailer and murder him (R 225)

PONT 11

THE TRIAL COURT CORRECTLY EXERCISED | TS DI SCRETI ON
IN DI SM SSI NG JUROR CHANDLER.

"The test for determ ning juror conpetency is whether the
juror can lay aside any bias or prejudice and render his verdict
solely on the evidence presented and the instructions on the |aw
given ,,, by the court.” Vining v. State, 637 So. 24 921, 927
(Fla.), cert. denied 115 g.Ct. 589 (199%4), quoting Lusk v. State,
446 So. 2d 1038, 1041 (Fla.), cert. denied, 469 U,S. 873 (1984).
"To prevail on this issue, a defendant nust show that the trial
court, in excusing the prospective juror for cause, abused its
discretion." Hannon v. State, 638 So. 2d 39, 41 (Fla. 1994), cert.
denied, 115 S. Ct. 1118 (1995); Vining v. State, supra.

“It is within the trial court's province to determine if a
chal l enge for cause is proper, and the trial court's determnation
of juror conpetency will not be overturned absent manifest error.”
Foster v. State, 679 So. 24 747 (Fla. 1996). "Despite a l|lack of
clarity in the printed record,

there will be situations where the trial judge is
| eft wth the definite I mpr essi on that a

prospective juror would be unable to faithfully and
inmpartially apply the law . . . . [Tlhis is why
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deference nmust be paid to the trial judge who sees
. and hears the juror.

Hannon V. State, supra, at 41, quoting Wainwight v. Wtt, 469 U S.
412, 424, 105 S. (. 844, 852-853, 83 L.Ed.2d 841 (1985). "This is
subject to an abuse of discretion review because the trial court
has the opportunity to observe and evaluate the prospective juror's
deneanor and credibility." Castro v. State, 644 So. 2d 987 (Fla.
1994) . In this cause, the trial court was left with the inpression
that Juror Chandler would not be able to faithfully execute his
duties and inpartially render his recommendati on regarding the
death penalty because of his personal aninosity toward one of the
prosecut ors.

In order to make a fair determ nation upon this issue, a nore
conplete rendition of the facts surrounding this matter, than that
afforded by Raleigh in his brief at pp.20-21, i S necessitated.
When Ral eigh was further cross-exanm ned by prosecutor, Sean Daly,
after being allowed to read a letter expressing his alleged
remorse, the record exhibits the follow ng transpired:

Q Then you talked to doc Upson and you gave a
statement to the State?

A Yes.

Q In the statement, you still don't say you know
who killed these two individuals, do you?
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A No | don't know why.

Q Because you renenber things |like taking the gun

JUROR (M. Chandler): Sit down dummy, shut up.

(T.1870)
Def ense objections of "outside the scope" and "asked and answered"
were sustained, and M. Daly ceased asking questions (T.1870).
Court was recessed for the day to reconvene August 15, 1995, at
8:30 am (T.1871). The next norning comenced with the Charge
Conference, at the conclusion of which, the State made the
following record:

M5.  BLACKBURN: Your Honor, | heard yesterday at

the close of the proceedings M. Chandler, who is

the second juror fromthe left end in the back row

against the wall --

THE COURT: Charl es Chandl er.

MS. BLACKBURN: -- indicated during the recross-
exam nation of M. Ral eigh when M. Dal y was
standing -- he made a statenent that | heard as
“sit down, dummy." Apparently, he had made a

statenent earlier in the day, also words to the
effect of, "Ch, shit" when --

THE COURT: Par don, m' anf?

M5. BLACKBURN: -- when M. Daly stood up to
recross exanmne Dr. Upson who testified in the
mor ni ng.

It is the State's concern that those types of
statenents when the State was proceeding in its
cross examnation, has created a -- for lack of a
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better word  -- a hostile j uror and is

. I nappropri at e. And we would ask at this time for
the Court to strike that juror and nmove in the
first alternate juror in his place.

The defense rejoined:

MR CLAYTON: Quite frankly, Your Honor, | was
surprised this norning to hear the State believing
that statenent was made to M. Daly. | heard the
second statenent. | did not hear the first one.

Last night we were wrestling with what to do
because we were convinced that the statement was
directed at me during one of my objections to M.
Dal y, And, in fact, our client even heard it from
the witness stand and was absolutely convinced that
it was ny objection, that they were fed up with ne
instead of M. Daly.

That's all | can say. W don't want to have him
struck. | think he mght be fed up with the whole
process, quite frankly.

THE COURT: | didn't quite hear the one in the
nor ni ng. | did hear the one in the afternoon.
And, frankly, the way | took it was just
frustration with the proceedings dragging on. It

was directed at M. Daly, but | didn't take it as
hostile to him personally, just the fact that the
W tnesses had been battered and bruised yesterday
by the attorneys. And | think that particular
juror felt that was enough at that point.

So, | don't feel there is really that nuch cause
to renmove him | don't think he was hostile
necessarily to either the State or the defense,
justt he proceedi ngs draggi ng on and on.

State, | wll do this, since | agree with you
that it was directed at the State as opposed to the
defense, if you want, 1] read him that
instruction on Page 1093 about renmenbering that the
| awyers aren't on trial. If you want that, | wll
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give it. (T. 1916)
Ms. Blackburn accepted the trial court's offer, and that was that
at least tenporarily (T.1916-17). The jury was called in briefly
so both sides could rest and the trial court could explain how the
day was to proceed (T.1921). The jury was then given a recess
until 10:30 a.m (T.1922).

The State renewed its notion to renove M. Chandler from the
jury, based upon additional coments made by him during the recess
in the presence of the State's Cerk, Lock Battell, who was called
to testify (T.1925). Lock testified that he had gone to the jury's
break room to get a cup of coffee when he overheard M. Chandler
maki ng comments to at least 4 or 5 other jurors about M. Daly
(T.1926-27) .

BY MS, BLACKBURN:
Q What did he say and who was he saying it to?

A As far as the comments that were made, it was
said that he didn't like the way M. Daly handled
himself. He thought that his actions in court were
very inappropriate, and the coments he made were
taken, by nme, as hostile towards the State.

Q Can you be anynore specific about any other
comrents that he made?
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A Basically, he just stated he didn't like the way

he handl ed hinsel f, He said he was going to far in
his cross exam nations. He was aggravating the
situation and aggravating him personally. (T.1926-
27)

Under cross-exam nation, Lock testified M. Chandler's tone of
voice was "aggravated," and he took it that M. Chandler "was
angry" (T.1928).

The State argued that this new information revealed that M.
Chandl er was "comenting on the proceedings that are going on in
the Court, and that is not appropriate (T.1929) .~ It further
argued that if M. Chandler was allowed to remain seated on the
Jury it would be prejudiced by his attitude toward M. Daly
(T.1929). The Defense argued M. Chandler's coments did not taint
the other jurors, and there was a jury instruction concerning
attitudes toward attorneys that could handle the situation
(T.1930).

The trial court observed that it had agreed factually with the
State regarding M. Chandler's remark the day before, and “[tlhose
things taken in connection with what apparently has happened here
this nmorning, | am leaning towards granting the State's notion of
renmoving him (T.1930-31)." However, “out of an abundance of
fairness," the trial court offered to allow the Defense to exam ne

M. Chandler on the witness stand, which they accepted (T.1931-33).
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Initially, M. Teal remarked:

Judge, | just ask that ny objection be noted on the
record if the Court decides to remove him | have
no other concern. We have two alternates, |
believe. W are eight days into the case. | don't
know if they have approached it from the
standpoint, well, it looks like I'mnot going to be

participating, and have they quit paying attention?
The court indicated it was going to nove Ms. Mason in, but again
offered Defense the opportunity to examne M. Chandler (T.1932).
The Defense took the second offer and M. Chandler was called
(T.1933-35).

M. Chandler adnmtted he had said in the jury's break room
that he was aggravated with M. Daly (T.1934) , He also adnmitted
that he had becone aggravated with him the preceding norning and
had made comments to other jurors in the jury room (T.1934-35) He
did not think his ill-feelings toward M. Daly would prevent him
from reaching an unbiased decision (T.1935). Nonetheless the trial
court ruled accordingly: “On the basis of the two comments
yesterday, and on the basis of the comments today in the jury room
State's notion is granted (T.1935).”

It was the State's position below, and it is now, that M.
Chandler's admitted hostility toward M. Daly would have prevented
hi m from maki ng an unbi ased decision regarding the sentence in this

cause. The trial court found this position to be a valid one and
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removed M. Chandler as a juror. “ [D]leference nust be paid to the
trial judge who sees and hears the juror." Wai nwri ght v. witt,
supr a.

Raleigh has failed to denonstrate the trial court abused its
discretion in this regard, and that manifest error occurred. When
the State noved to strike M. Chandler a second tine, after Lock
Battell testified as to his coments in the break room M. Teal
expressed obvious anbivalence to his being excused, noting that
there were 2 alternates present (T.1932). VWhen the matter was
first raised, M. Cayton remarked “he might be fed up with the
whol e process, quite frankly (T.1916).” (Qite frankly, if this
were true, M. Chandler should have been renoved for this reason.

The bottom line is that the trial court was in the best
position to determne M. Chandler's conpetency to continue to
serve as ajuror. Even if it erred in this matter, which the State
does not concede, it would be harmess beyond a reasonable doubt
given Mr. Chandler's replacement by an alternate juror. State v.
DiGuilio, supra. Indeed, that is why alternates are chosen, to
step in under circunstances such as the trial court was confronted

with in this cause.
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PONT 1]

THE TRIAL COURT PROPERLY FOUND EACH OF THE
AGGRAVATORS COVPLAINED OF BY RALEIGH IN H' S BRI EF,

The trial court found the follow ng aggravating factors for
each of the nurders of Douglas Cox and Tinmothy Eberlin were proven
beyond a reasonabl e doubt (R.224-25, 231-32). For Count 1|, the
murder of Douglas Cox, the trial court found the follow ng
aggravating circunstances applied:

1. Convicted of another capital felony, i.e. the
first degree murder of Tim Eberlin.

2. The capital felony was commtted while the
def endant was engaged in a burglary.

3. The capital felony was conmmtted in a cold,
calculated, and preneditated manner without any
pretense of noral or legal justification. (R.224-
25)

Ral ei gh does not challenge the first aggravator, the first degree
nmurder of Tim Eberlin.

As for Count Il, the nurder of Tim Eberlin, the trial court
found the follow ng aggravators:

1. Convicted of the first degree murder of Dougl as

COX .

2. The capital felony was conmitted during a
burgl ary.

3. The capital felony was commtted for the

purpose of avoiding or preventing a lawful arrest.
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4. The capital felony was especially heinous,
atrocious or cruel. (R.231-32)

Again, Raleigh does not challenge the first degree murder of
Dougl as Cox. Bef ore di scussing the aggravators chal |l enged by
Ral ei gh atpp.23-28 of his brief, the State would note that the
trial court's findings of fact in this regard come to this Court
clothed with a presunption of correctness. Shapiro v. State,
supra.

A The Caeital Murders Occurred Durinag a Burglary.

This Court has found that a burglary has been commtted when

the defendant "remains in" a structure with the intent to conmmit an
offense therein. Routly v. State, 440 So. 2d 1257 (Fla. 1983). In
Ray v. State, 522 So. 24 963, 966 (Fla. 3d DCA 1988), the Third
District opined:

...01t is wundeniably true that a person would not
ordinarily tolerate another person remaining in the
prem ses and committing a crine, and that when a
victim becones aware of the comm ssion of a crine,
the victiminplicitly withdraws consent to the
perpetrator's "remaining in the prem ses".

See also, Bundy v. State, 455 So. 2d 330 (Fla. 1984).
The trial court in this cause found as follows for each nurder:

This murder did occur during a burglary. The
Def endant entered the |ocked trailer, at night,
armed with a |oaded pistol, with the intent to
commt nurder. If Defendant initially gained
entrance with Eberlin's permssion it was through

62




fal se pretense; and, any permssion was certainly
w t hdrawn when Defendant shot Cox three tines in
the head and remmined in the trailer to kill Tim
Eberlin. (R 225, 232)

The trial court's finding was supported by the evidence, Bot h
Ron Baker and Patricia Pendarvis testified that when Baker returned
to Doug's trailer to warn him about Raleigh, Baker made sure the
trailer was all l|ocked up (T.1292-93, 1312). Raleigh's acconplice,
Dom ngo Figueroa told police that Raleigh knocked on a closed
trailer door and Tim said: "What's up?” (T.1140). Raleigh then
gai ned access to the trailer (T.1140). Timrefused to wake hi m up,
so Raleigh went to where Doug was sl eeping on the couch in the
living room and Figueroa heard shots (T.1140-42). Ral ei gh's
account was simlar (T.1016-18).

The trial court concluded that Raleigh gained access to the
trailer through false pretenses, and any permission Tim may have
given was certainly wthdrawmm when Raleigh executed Douglas Cox.
This aggravating circunstance was proven beyond a reasonabl e doubt.
Where there is a legal basis for finding an aggravator, this Court
wi Il not substitute its judgnment for that of the trial court.
Occhione v, State, 570 So. 2d 902 (Fla. 1990). However, if this

Court should determne that it was inproperly found, which the

State does not concede, then it was harm ess beyond a reasonable

63




doubt in light of two (2) renmining aggravators for Doug's nurder,
I ncluding the capital nmurder of Tim and the three renaining
aggravators for Tims nmurder, including the capital nurder of Doug.
See Peterka v. State, supra.

B. Tim Eberlin WAs Murdered To Avoid Arrest.

Mirder with the notive to elimnate a potential witness to an
antecedent crinme can provide the basis for finding the aggravating
factor of commtting murder for purpose of avoiding or preventing
| awf ul arrest. Fotopol ous v. State, 608 So. 2d 784 (1992), cert.
denied, 113 S. C. 2377 (1993); See also, Stein v. State, 632 So. 2d
1361 (Fla.), cert. denied, 115 §.Ct. 111 (1994) (Record clearly
reflected that defendant and acconplice planned to elimnate any
witness to avoid arrest, nurder weapon was procured in advance,
there was l|ack of resistance or provocation, and killing appeared
to be carried out as matter of course,). This aggravator has been
upheld where circunstantial evidence has been used to infer a
motive for killing a victim wthout having the benefit of direct
evidence of the offender's thought processes as are present in this
cause. See Hall v. State, 614 So. 2d 473 (Fla. 1993); Preston v.
State, 607 So. 2d 404 (Fla. 1992), cert. denied, 507 U S. 999
(1993) ; Swafford v. State, 533 so. 2d 270 (Fla. 1988), cert.

denied, 489 U S. 1100 (1989). In this case, as in Correll V.
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. State, 523 So. 2d 562 (Fla.), cert. denied, 488 U.S. 871 (1988), it
is hard to discern why Tim Eberlin was killed except to elimnate

him as a w tness,

The trial court found:

The dom nant notive for the nurder of Eberlin was
witness elimnation (see Correll v, State 523
So.2nd 562, (Fla. 1988)). He knew the Defendant
was seeking out Cox, saw the Defendant go towards
cox, then heard the shots. He knew what happened
and who did it. Addi tionally, there was no
evi dence Eberlin, unlike Cox, was involved in the
drug trade or caused the earlier incident at Cub
Eur ope. So the only reason for the nurder of
Eberlin was wtness elimnation. (R 232)

This finding was supported by the evidence, the nost telling of
which, concerning Raleigh's intent, was his nother's testinony.
Janice Figueroa testified that her son told her late in the norning
after the nurders that "Tim wasn't dead (T.1585-86).” \Wen asked
If her son also told her that since Tim wasn't dead, Figueroa
should go back there, she responded that she was not sure her son
told her that, that she was confused, and it nmay have come from

Figueroa's statenent, which she read (T.1586). She was inpeached

with her deposition, in which she said her son told her: “I swear,
mother, | didn't think he was dead. | told Dom ngo he wasn’t dead
(T.1587) .7 She also admtted saying at her deposition that Raleigh

told her Domi ngo should go back (T.1587).
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This aggravating circunstance was proven beyond a reasonable

doubt . Where there is a legal basis for finding an aggravator,
this Court will not substitute its judgment for that of the trial
court. Ccchione v. State, supra. However, if this Court should

determine the trial court erred, which the State does not concede,
then it was harm ess beyond areasonable doubt in |ight of the
three remaining aggravators for Tims nurder, including the capital

nmur der of Doug. See Peterka v. State, supra.

C. Doual as Cox’s Miurder Was Col d 1 '

There are four elenents that nust exist to establish ¢cp.?
Valls v. State, 641 So. 2d 381, 387 (Fla. 1994). First, the nurder
was the product of cool and calmreflection and not an act pronpted
by enotional frenzy, panic, or a fit of rage. Id. The trial court
in its finding as to this aggravator carefully delineated the
events leading up to Raleigh's execution of Douglas Cox while he
was sleeping (T.225) . This included obtaining the handguns at
Ral ei gh's house, driving a distance to an isolated rural area where
Cox's trailer was located at Raleigh's directions, and Raleigh's

opportunity to "abandon the plan, especially when Raleigh left with

27”The State has already published the trial court's finding
regarding this factor in its first argument concerning the CCP
i nstruction.
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Baker after the first tine he went up to the trailer (R.225).” As
in Walls, the "calm and deliberate nature" of Raleigh's actions
establish this element beyond any reasonable doubt,

Second, the nurder nust be the product of a careful plan or
prearranged design to conmmt the nurder before the "fatal
inci dent," Wl ls, supra, at 388, citing Jackson v. State, 648 So
2d 85 (Fla. 1994). Again, Raleigh obtained the nurder weapon,
directed his acconplice on how to get to the victims trailer
located in an isolated rural area, and had the opportunity to
abandon his plan. Ral eigh "obviously had forned a ‘prearranged
design' to kill" Cox, because he returned after being thwarted at
his first attenpt by Baker. Walls, at 388. As the trial court
concl uded: "There is no doubt but that the Defendant had a
prearranged plan to go to Cox‘s trailer and murder him (rR.225) .”

Third, there nust be heightened preneditation. Therein lies
the "deliberate ruthlessness" of Judge Schaeffer's proposed CCP
i nstruction. See Bonifay v. State, 680 So. 2d 413(Fla. 1996);
Wuornos v. State, 644 So. 2d 1000, 1008 (Fla. 1994); Walls, supra,
at 383. Such was denonstrated by Raleigh's persistence in gaining
access to the trailer and the manner of the execution itself, where
he shot a sleeping Cox at close range not once, not tw ce, but

three times in the left tenporal area
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Ral ei gh contends in his brief at p.26 that he was too drunk to
have the heightened preneditation necessary to satisfy this
aggr avat or. However, the trial court carefully related in its
finding the goal -directed behavior Ral ei gh engaged in, not the
| east of which was the navigation of a fence on Cox's property on
four separate occasions (R.225). This fence was 4 1/2 to 5 feet
high, and was such a significant obstacle that the trial court
referred to a photograph of it, State Ex. #2 (R 225; T.1299).

Fourth, the nmurder nust be without a pretense of noral or
| egal justification, Wall's, at 388 There is no contention, |et
al one any evidence of any such justification for the execution-
style killing of Douglas Cox. Certainly, Raleigh's wvoluntary
i ntoxi cation does not provide such.

There was a legal basis for finding the CCP aggravator for
Cox's nurder, and it should, therefore, be affirnmed. Ccchi one v.
State, supra. Alternatively, wthout conceding as nuch, if this
Court deens there was error, it was harmess beyond a reasonable
doubt given the two renmining aggravators, including the capital
murder of Tim Eberlin. Pietri v. State, 644 So. 2d 1347, 1354

(Fla. 1994); Peterka v. State, supra;, Stein v. State, supra.
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D. Tim Eberlin's Mirder VWas Heinous, Atrocious or Cruel.

.1t is not nerely the specific and narrow method
in which a victimis killed which nakes a nurder

hei nous, atrocious, or cruel; rather, it is the
entire set of ci rcunst ances surroundi ng t he
killing.

Magill v. State, 386 So. 2d 1188 (Fla. 1980), cert. denied, 101
S.C. 1384 (1981), (Magi 11 1), appeal upon remand, 428 So. 2d 649,
651 (Fla. 1989), cert. denied, 104 §.Ct. 198. It has further
opi ned:

...In arriving at a determ nation of whether an

aggravating circunstance has been proved the trial
judge may apply a "comon-sense inference from the

circunstances," Swafford v. State, [supra, at 2777,
and the common-sense inference from the facts is
that the victim struggled with her assailant and
suffered before she died, We find no abuse of
di scretion. G ossman v. State, 525 So. 2d 833, 841
(Fla. 1988), cert denied, 489 U.S. 1071, 109 s.cCt.
1354, 103 L.Ed.2d 822 (1989).
Gilliam v. State, 582 So. 2d 610, 612 (Fla. 1991).

"The mindset or nental anguish of the victimis an inportant
factor in determ ning whether this aggravating circunstance
applies.” Phillips v. State, 476 So. 2d 194, 196 (Fla. 1985).
"Fear and enotional strain nay be considered as contributing to the
hei nous nature of the nurder, even where the victinis death was

al nost i nstantaneous.” Preston v. State, supra, at 409-10; See

al so, Hitchcock v. State, 578 So. 2d 685, 693 (Fla. ), cert. denied,
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112 S.Ct. 311 (1990); Rivera v. State, 561 So, 2d 536, 540 (Fla.
1990) ; Chandler v. State, 534 So. 2d 701, 704 (Fla. 1988), cert.
denied, 490 U S. 1075 (1989); Phillips v, State, supra; Mson v.
State, 438 So. 24 374 (Fla. 1983), cert. denied 104 8.Ct. 1330
(1984); Adans v. State, 412 So. 2d 850 (Fla.), cert denied, 103
S.Ct. 182 (1982). "Moreover, the victimis nmental state may be
eval uated for purposes of such determination in accordance with a
conmon-sense inference from the circunstances.” Swafford v. State,
supra, at 277; See also Preston v. State, supra, at 946 ("victim
must have felt terror and fear as these events unfol ded" [enphasis
this court's]).

. The trial court's finding for this factor graphically depicts
Tim Eberlin's absolute terror:

This aggravator was established by the evidence.

Ral ei gh returned from killing Cox then shot a
scream ng Eberlin several tines. Ral ei gh's gun
j amred, and Eberlin kept scream ng. Eberlin

cowered in a corner trying to escape. Ral ei gh then
savagely beat Eberlin in the head with the barrel
of the 9MM (see State Exhibits 47-49). This
beating occurred while Eberlin was still alive.
The beating was so savage that the barrel
penetrated Eberlin's skull (see State Exhibit 50) .
Timothy Eberlin's killing was pitiless, shockingly
evil, and unnecessarily torturous. (R 232)

This finding derived from Raleigh's own statenents and the

testinmony of the Medical Examiner, Dr. Reeves, who performed the
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autopsy on Tim Eberlin.

Ral eigh, himself, described the nmurder of Tim Eberlin as
follows , Tim was "screaming" (T.1038-39). Raleigh enptied his
Ruger into Tim (T.1041). Tim was "still gecreaming” (T.1042).
Ral ei gh began to hit Timin the head with the Ruger (T.1045) . Tim
screaned as Raleigh hit himin the head (T.1045) . Raleigh did not
stop hitting Tim until he stopped screamng (T.1046).

Dr. Reeves testified that both the head wounds, and the
gunshot wounds [3], were inflicted while Tim was alive (T.1338).
He further testified that Tim would not have been screamng and
trying to get to the corner of his bed, if he did not know what was
happening to him (T.1358). Tim died of the gunshot wounds and the
blunt trauma to his skull (T.1359). The fact that Raleigh related
to his nother later that day that he was still concerned Tim was
alive, provides further evidence of this aggravator.

Clearly, these facts denonstrate a legal basis for the finding
of the HAC factor in the murder of Tim Eberlin. Qcchione v. State,
supra. Error, if any, wthout conceding as nuch, was harmless
beyond a reasonabl e doubt, because three strong aggravators renmain
if HAC was struck, including the capital nmurder of Douglas Cox.
See Watts v. State, 593 So. 2d 198, 204 (Fla.), cert. denied, 112

S.ct. 3006 (1992) (elimnating HAC harm ess where three aggravators
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remai ned to be weighed against one statutory and one nonstatutory

mtigator).

PONT 1V

THE TRIAL COURT PROPERLY CONSI DERED AND
VEI GHED APPLI CABLE M TI GATI NG CI RCUMSTANCES.

At pp. 29-33 of his brief, Raleigh argues the trial court
inproperly rejected or inproperly assigned insufficient weight to
both statutory and nonstatutory mtigating factors. "Technically,
a trial judge does not reject evidence which is considered in
mtigation. Instead, the trial judge finds that its weightis
insufficient to overcome the aggravating factors.” Echols V.
State, 484 So. 2d 568, 576 (Fla.), cert. denied, 479 U.S. 871
(1986) .

The decision as to whether a mitigating circunstance has been
established is within the trial court's discretion, and the court's
decision will not be reversed nmerely because an appellant reaches
a different conclusion. See Hall v. State, supra; Preston v.
State, supra; Lucas v. State, 568 So. 2d 18 (Fla. 1990), appeal
after remand, 613 So. 2d 408, 410 (Fla. 1992); Sireci v. State, 587
So. 2d 450 (1991), cert. denied, 112 §.Ct. 1500 (1992). " Moreover,

whet her a mitigator has been established is a question of fact, and
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acourt's findings are presuned correct and will be upheld if
supported. Canpbell v. State, 571 So. 2d 415 (Fla., 1990)." Lucas,
after remand, at 410.

Much of what Raleigh "really conplains about here is the
wei ght the trial court accorded the evidence [he] presented in
mitigation." Echols, supra, at 576; citing Porter v. State, 429
Sc. 2d 293, 296 (Fla.), cert. denied, 464 U.s. 865 (1983)
"However, 'mere disagreenent with the force to be given [mtigating
evidence] is an insufficient basis for challenging a sentence.™'
ld., citing Quince v. State, 414 So. 24 185, 187 (Fla. 1982). Even
if this Court should find that one or a conbination of the
mtigating circunstances discussed infra were not properly applied,
failure to do so would be harm ess beyond a reasonabl e doubt given
the 7 strong aggravators found for this double homcide. See
Wiornos v. State, 644 So. 2d 1000, 1011 (Fla. 1994)

A Ral ei sh WAs Not Under Figqueroca’s Substantial Dom nation

The trial court's finding in this regard was:

The defense contends the Defendant was under the
dom nation of his Co-Defendant and cousin, Dom ngo
Fi gueroa. They presented some evidence that
Ral eigh was a follower, he looked up to the ol der
Figueroa, and that Figueroa was the dom nant drug
deal er.

The Court does not find this statutory mtigator
to have been reasonably established. Looking to
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the murders it was Raleigh and Raleigh alone who

killed Cox in his sleep. It was Ral eigh who

finished off Eberlin at close range. It was also

Ral ei gh, not Figueroa, who went to the trailer, the

first time with a 9MM. Raleigh was the principal

perpetrator during the two nurders. Finally, the

evidence indicated it was Ral ei gh, not Figueroa,

who may have wanted a piece of Cox's drug trade.
Ral ei gh focuses on the trial court's |last statenent regarding Cox's
drug trade as the reason it failed to find this mtigator. By now
this Court has beconme famliar enough with this case to know that
there was evidence to this effect, but that the trial court did not
feel that it was sufficiently proven to establish the pecuniary
gain aggravator.?®

However, the trial court's real focus was upon the nature of

the nurders thensel ves. It was Raleigh that went to Cox's trailer,
alone, the first time, and was denied entry by the intercession of
Ron Baker. It was Raleigh who entered first when he returned to
the trailer. Raleigh executed Cox by shooting him3 times at close
range in the tenple as he lay sleeping. Ral eigh then shot and
savagely beat Tim Eberlin to death. When Ral ei gh was on the

w tness stand he adm tted under cross-exam nation that Figueroa did

not tell himto shoot Douglas Cox (T.1837). Nor did Figueroa

2Tt is the State's position that the incident between Cox and
Ral ei gh's nmother served as an inpetus to Raleigh's desire to
elimnate Cox so he could take over his drug trade.
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threaten him when Figueroa's gun jammed, and Raleigh finished Tim
Eberlin off (T.1840). The trial court was correct in finding this
statutory nmitigator did not exist. See Valdes v. State, 626 So. 2d
1316 (Fla. 1993), cert. denied, 114 S . C. 2725 (1994).

B. Raleigh’s Extensive Hstory of Drug Dealing_and Drua Use.

The trial court's finding in this regard was as foll ows:
“Thig factor is not established. To the contrary Raleigh had an
extensive history of drug dealing and drug use (R 226) .” Raleigh's
argument at p.30 of his brief conpletely ignores his owmn admtted
drug abuse, and focuses on his self-serving categorization of
himself as a “mule.” Raleigh was nore than a nule, he adnitted he
was partners with David Vanover, and that neither Figueroa or
Vanover coul d deal with one another without him (T.1066). The
State previously argued this point extensively relative to
Raleigh's first claim concerning the instruction, and w |l adopt
the same for this argunent. Sinply put, there was extensive
evi dence of both drug dealing and drug use, just as the trial court
f ound. It was entirely correct in finding this mtigator did not
exi st. See Slawson v. State, 619 So. 2d 255 (1993) (In capital
case, mtigating factor of no significant crimnal activity may be
rebutted by record evidence of crimnal activity, including drug

activity.)
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C. Raleigh’g Alleged Renpbrse and Cooperation Wth Authorities.

The trial court found: “B. Remorseful: The court finds the
Defendant is renorseful for the killings (R 228, 234).” Under the
trial court's ‘Discussion of non-statutory mtigating factors “a”
through “E” it found in part:

This Court finds the plea of gquilty and offer to
testify against the Co-Defendant to be the nost
significant and the nobst mtigating. On the other
hand, the Defendant may be renorseful now, but he
was not renorseful or cooperative on the day
following the nurders. (R 228, 235)

When Raleigh was on the wtness stand, under cross-
exam nation, he adnmitted that after Garret Lennon called, asked him
of his whereabouts, and infornmed him Dougl as Cox was dead, he
call ed Co-Defendant, Figueroa, instead of the police (T.1053-54,
1849) , Later, he called his drug partner in Virginia, David
Vanover, to let him know he had shot sonebody (T.1850). He then
drove his Subaru, where the nurder weapons were hidden in a secret
conpartment, to Sally Holt’s house to prevent the police from
finding them (T.888-91, 1056-57) .

| nvestigator Horzepa testified Raleigh did not volunteer any
information when he first picked Raleigh up at his parents' house

(T.1121). Nor did Raleigh volunteer any information during the 12

mle ride to the Operations Center (T.1122) , \Wen Raleigh was
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shown driver |icense photographs of the victinms, he was "very cold
and renmoved" (T.1122-23), As Raleigh made his first taped
statenent, he “was cool, sonewhat detached" (T.881). Ral ei gh did
not start to cry until his cousin, Figueroa, inplicated himin the
murders (T.1854). Investigator Horzepa further testified that even
after Raleigh was told his cousin had given it up. Raleigh was not
forthcoming with his account of what happened (T.1164) .2* These
facts support the trial court's conclusion regarding Raleigh's

al | eged renorse.

D, Fiaueroa's Sentences

The trial court found:

H. Sentence of Co-Defendant: The Co- Def endant,
Domi ngo Figueroa, received tw l|ife sentences for
the sanme nurders. Wiile this could be a mitigating
factor the Court does not find it to be so in this
case. As previously pointed out [finding for
"under substantial dom nation of another"], Raleigh
was the principal perpetrator in these Kkillings.
Figueroa, Wwhile a participant, played a |esser
role. So the distinction in the sentences is
| ogi cal and warrant ed. (R 229, 236)

“,,,A death sentence is not disproportionate when a |ess
cul pabl e co-defendant receives a |less severe sentence. Hannon v.

State, supra, at 44, citing Coleman v. State, 610 So. 2d 1283, 1287

2This can be easily verified by conparing Raleigh's taped
statenent, wth his deposition taken a year later after he pled to
the doubl e hom cide.
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(Fla. 1992), cert. denied, 114 S C. 321 (1993); Craig v. State,
510 so. 2d 857 (Fla.),cert. denied, 484 U.S. 1020 (1987). "Wen
co-defendants are not equally culpable, the death sentence of the
more cul pable co-defendant is not unequal justice when another co-
defendant receives a life sentence." Steinhorst v. Singletary, 638
So. 2d 33 (Fla. 1994), citing Garcia v. State, 492 So. 2d 360
(Fla.), cert. denied, 497 U S. 1022 (1986). The trial court's
finding relative to the statutory mtigator, "under the substanti al
dom nation of another,"” exhibits the correctness of its finding for
this nonstatutory mtigator (R 227, 235).
E. Raleish's Voluntary Intoxication

The trial court first addressed Raleigh's intoxication under
the statutory mtigator, "under the influence of extreme nmental or
enoti onal disturbance,” as follows:

There is no doubt that Raleigh consumed a great

deal of alcohol before the nmnurders. This Court
cannot find, however, that his condition was
"extreme". He acted too purposefully and

conpetent [ly] in getting the guns, going to the
trailer, doubling back after encountering Baker, et
al, in executing Cox, physically beating Eberlin,

and in disposing of evidence afterwards. | f
Ral eigh was under extrene [enphasis court's]

mental or enotional disturbance he would not have
been able to acconplish all this. Aso, wtnesses
said while Raleigh was under the influence he was
coherent, could carry on a conversation, had no
trouble walking, and had no trouble clinbing the
fence. Finally, the Defendant hinself admtted he
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has developed quite a tolerance for alcohol. The
Court concludes that while there was some nental or
enotional disturbance, it was not extreme [enphasis
court's].

While the Court does not find this statutory
mtigating factor to have been established, it wll
consider intoxication as a non-statutory mtigating
factor. (R 226, 233)
True to its word, the trial court found as a non-statutory
mtigator: A | nt oxi cati on: The court finds voluntary
intoxication to be reasonably established (R.227-28, 234).” Under
di scussion, the trial court held: "The Court is also not inclined
to give much weight to the voluntary intoxication mtigator in
[ight of what the Defendant did at the trailer early that norning
(R 228, 235).”
The trial court correctly exercised its discretion in finding

as it did regard ng Raleigh's voluntary intoxication. This Court

has opi ned:

While voluntary intoxication or drug use mght be
a mtigator, whether it actually is depends upon
the particular facts of a case. Here, the evidence
showed less and less drug influence on Johnson's
actions as the night's events progressed and
support the trial court's findings. There was too
much purposeful conduct for the court to have given
any significant weight to Johnson's alleged drug
intoxication, a self-inposed disability that the
facts show not to have been a mtigator in this

case. (citation omtted) Therefore, we find no
error in the trial court's consideration and
treatment of Johnson' s pr oposed mtigating
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evi dence.

Johnson v. State, 608 So. 2d 4 (Fla. 1992), cert. denied, 113 S.Ct.
2366 (1993). Ral eigh's conplaint here is nere disagreenent wth
the weight afforded his voluntary intoxication, Wich v“is an
insufficient basis for challenging a sentence.” See Echols v.
State, supra; Quince v. State, supra.

The trial court's findings regarding each of the conplained of
mtigating circunstances were supported by the evidence. When
wei ghed against the predom nant aggravating circumstances in this

cause, Raleigh's two sentences of death should be affirned.

PO NT V

THE TRIAL COURT  CONSCI ENTI OUSLY VEIGHED THE

AGGRAVATI NG Cl RCUMSTANCES AGAINST THE M TI GATI NG
Cl RCUMSTANCES AND CONCLUDED  THAT  DEATH  WAS

WARRANTED.

Proportionality review, asdelineated by this Court, 1is as

follows:

...In reviewing a death sentence, this Court nust
consider the particular circunmstances of the case
on review in conparison to other decisions we have
made, and then decide if death is an appropriate
penalty in conparison to those other decisions.

Hunter v. State, supra, at 254. Thi s cause invol ves a doubl e

hom ci de, each nurder exhibited strong aggravating circunstances.
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Dougl as Cox's murder was aggravated by the capital murder of Tim
Eberlin, an arned burglary, and the fact it was cold, calculated
and preneditated (R.224-25). Tim Eberlin’s murder was aggravated

by the capital nurder of Douglas Cox, arnmed burglary, wtness

el imnation, and heinous, atrocious or cruel (T.231-32). In
contrast, the trial court found no statutory mtigating
ci rcunst ances, and negligible non- st at ut ory mtigating

circunstances, which were offset by the facts surrounding the
nmurders (R.226-229, 232-36).

When the particular circumstances of the two murders in this
cause are juxtaposed with those found in other decisions by this
Court, death is seen as the appropriate sentence. See e.g., Ganble
v, State, 659 So. 2d 242 (rla. 1995) (Death proportionate where
def endant struck landlord in head, got on top of him and held him
down as co-defendant repeatedly struck landlord s head, ultimately
strangling himwth a cord.); Colina v. State, 634 So. 2d 1077
(Fla. 1994) (Defendant dealt several nore blows with tire iron to
one victim when she began to npan and to other victim when he
started to get up, and he dealt fatal blows to both victinms while
they were lying on ground.); Stein v. State, supra (Trial judge
properly found that nurders were conmtted to avoid arrest and CCP;
record clearly reflected that defendant and acconplice planned to
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elimnate any witness to avoid arrest, nurder weapon was procured
in advance, there was |ack of resistance or provocation, and
killing appeared to be carried out as matter of course.); Lucas v.
State, 613 so. 2d 408 (Fla. 1992), cert. denied 114 S.Ct. 136
(1993) (Death proportionate where defendant shot victim pursued her
into house, struggled with her, hit her, dragged her from house,
and finally shot her to death while she begged for her life.);
Cherry v. State, 544 So. 2d 184 (Fla.), cert. denied, 108 L.Ed.2d
963 (1989) (Defendant burglarized a small two-bedroom house owned by
elderly couple, and literally beat to death the wfe.); Kokal v.
State, 492 so. 2d 1317 (Fla. 1986) (Inposition of death penalty
appropriate where murder was preceded by violent robbery, a march
at gunpoint to the nurder site, and a vicious and painful beating
during which the victim unsuccessfully pleaded for his life.).

Ral eigh's argunent at pp.34-39 appears to focus on the
followng mtigating factors which he feels outweighs the strong
aggravation already presented. He speaks of the "disproportionate
treatnent given to the codefendant in this case.” As the trial
court found:

«+. [I1t was Ral ei gh and Ral ei gh al one who kill ed
Cox in his sleep. It was Raleigh who finished off
Eberlin at close range. It was also Raleigh, not
Figueroa, who went to the trailer the first tine

wth a o9MM. Raleigh was the principal perpetrator
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during the two nurders. (R 227, 234)
Ral ei gh also argues at pp.36 -37 that an inportant factor for

this Court to consider is his "addiction to and/or intoxication

from drugs or alcohol.” Yet, there was no evidence that he was
addi cted to drugs or alcohol. The trial court did find the
following non-statutory mtigator: NG Drug Use: There was

evidence the Defendant used drugs and al cohol rather extensively.
The Court has considered this but gives it little weight a(R 229,
236) .» Much of this evidence, however, was supplied by Raleigh
himself in his statenents, interviews with Dr. Upson, and at trial.
As regards his voluntary intoxication the night of the nurders, as
previously delineated, the trial court found his actions to be too
purposeful to constitute extreme nental or enotional disturbance,
and for the same reason afforded it little weight as a non-
statutory mtigator.

The State respectfully submts Raleigh's sentences of death
for the cold nurder of Douglas Cox and the heinous nurder of Tim

Eberlin should be affirned.
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CONCLUSI ON

Based on the above cited facts, | egal authorities, and

arguments, the State respectfully requests this Honorable Court to

affirm Raleigh's convictions and sentences of death.
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