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IN THE SUPREME COURT OF FLORIDA 

MARIO LAVON JENNINGS, 

Petitioner, 

V. 

STATE OF FLORIDA, 

DCA CASE NO. 95-411 

FLA. S.CT. NO. 

Respondent. 
/ 

PETITIONER'S BRIEF ON JURISDICTION 

PRELIMINARY STATEMENT 

This case is about the unconstitutionality of a criminal 

statute that enhances the punishment of certain offenses taking 

place during the time period vaguely defined as between " 6  a.m. 

and 12 a.m." The decision below expressly declares valid section 

893.13(1)(c), Florida Statutes (19931, and rejects vagueness and 

lenity arguments expressly based on the due process clauses of 

the Florida and United States Constitutions. This Court has 

jurisdiction to review the decision below. Art. V, § 3(b) (31, 

Fla. Const.; Fla. R. App. P. 9.030(a) (2) ( A )  (i), (ii) . Because 

this decision has statewide implications in approving 

unconstitutional convictions and sentences predicated on a vague 

and broadly construed statute, and because other circuit courts 

have reached a contrary decision on the same issue, this Court 

should exercise its jurisdiction and quash the judgment entered 

below. 
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STATEMENT OF THE CASE AND FACTS 

Petitioner was charged with five counts in two informations. 

The counts relevant to this petition include one count of sale of 

a cocaine, and three counts of possession of cocaine with intent 

to sell or deliver. Each of these four charges allege that the 

acts took place "within 1000 feet of a school between the hours 

of 6:OO A.M. and 12 A.M." on two different dates in 1994. The 

conduct for which petitioner was convicted occurred after noon 

but before midnight on both respective dates. Section 

893.13(1) (c), Florida Statutes (1993), under which these charges 

were filed, enhances the second-degree felonies of sale and 

possession with intent to sell cocaine to first-degree felonies 

and imposes three-year minimum mandatory terms of imprisonment 

when the illegal conduct takes place "in, on, or within 1,000 

feet of the real property comprising a public or private 

elementary, middle, or secondary school between the hours of 

6 a.m. and 12 a.m." 

Jennings moved to dismiss these penalty-enhancement charges 

on the grounds that the statute is unconstitutionally vague under 

the due process clauses of the United States and Florida 

Constitutions; and even if not facially unconstitutional, the 

statute should be strictly construed under the rule of lenity. 

He argued that the term "12 a.m." is vague and imprecise, and has 

been the subject 

period set forth 

of varying interpretations. Therefore, the time 

in the statute is vague as to whether it applies 
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to crimes committed between 6 a.m. and noon or 6 a.m. and 

midnight. The trial court denied the motion. Jennings pled no 

contest to all charges in a plea agreement, expressly reserving 

his right to contest the trial court's decision to deny his 

motion to dismiss, which was dispositive. 

On appeal, the petitioner made the same claims, arguing that 

section 893.13(1) (c) was unconstitutionally vague on its face and 

as applied, and even if constitutional, it should be narrowly 

construed in petitioner's favor under the rule of lenity. The 

arguments were expressly predicated on the fourteenth amendment 

to the United States Constitution and article I, section 9, and 

article 11, section 3 ,  of the Florida Constitution. 

The First District Court of Appeal affirmed with a written 

opinion. Jennings v. State, 21 Fla. L. weekly D264 (Fla. Jan. 

26, 1996). ( A  copy is attached as Appendix A ) .  The decision 

expressly rejected the argument that the statute should be struck 

down as vague, concluding "[wle find no constitutional infirmity 

and affirm." 21 Fla. L. Weekly at D264. The court's analysis 

rested in part on what it believed to be the legislature's intent 

based on "common understanding and practices." Id. The court 

then spent the second half of its opinion acknowledging that 

judicial and nonjudicial authorities have in fact given the term 

"12 a.m." varying interpretations, including numerous 

dictionaries, the U.S. Naval Observatory, and a New Jersey court. 

- Id. at D264-65. The court a lso  acknowledged that only one other 

3 



statute in Florida history, a 1945 statute, used the term "12 

a.m." or "12 p.m." to define a period of time. I_ Id. at D265 .  The 

court even suggested that the legislature amend the statute to 

clarify its meaning. - Id. Nonetheless, the court upheld the 

validity of the statute. 

Petitioner moved for rehearing, rehearing en banc, and 

certification of the issue. Petitioner maintained that the 

decision as to the constitutionality was wrong, but even if the 

statute was constitutional, the court overlooked the due process 

rule of lenity as argued in the trial court and in the initial 

brief. Petitioner also brought to the court's attention the fact 

that the 10th Circuit Court issued a decision directly 

conflicting with the First District's decision, dismissing a 

charge filed under section 893.13(1)(c). State v. O'Neal, No. 

CF95-0407AI-XX (Fla. 10th Cir. Ct., June 26 ,  1995) * Nonetheless, 

the First District summarily rejected petitioner's motions. 

Petitioner timely filed a notice to invoke this Court's 

jurisdiction. 

SUMMARY OF THE ARGUMENT 

This Court clearly has jurisdiction, so the only issue is 

whether it should exercise that jurisdiction. It should because 

the issue has statewide importance and has resulted in conflict 

among the courts; the opinion on its face is self-contradictory; 

the statute on its face is unclear and ambiguous; this Court 

recently exercised discretionary jurisdiction to strike down a 
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closely related statute on the same grounds in Brown v. State, 

6 2 9  So. 2d 841 (Fla. 1994); and the statute should have been 

strictly construed pursuant to the constitutional obligation this 

Court imposed on district courts in Perkins v. State, 576 So. 2d 

1310 (Fla. 1991), but the district court refused to do so. 

ARGUMENT 

WHETHER THIS COURT SHOULD EXERCISE 
JURISDICTION TO REVIEW AND QUASH A DECISION 
THAT UPHELD AND FAILED TO NARROWLY CONSTRUE 
AN UNCONSTITUTIONALLY VAGUE CRIMINAL STATUTE 
DESPITE ACKNOWLEDGING THAT IT IS AMBIGUOUS 
AND SUBJECT TO VARIOUS INTERPRETATIONS, A 
HOLDING THAT CONFLICTS WITH CIRCUIT COURT 
DECISIONS RENDERED BOTH BEFORE AND AFTER THIS 
DECISION WAS MADE 

It is quite clear that this Court has jurisdiction to review 

the decision below because it expressly upholds the 

constitutionality of a statute and construes due process 

provisions of the Florida and United States Constitutions. The 

only real question is whether this Court should exercise its 

discretion. It should. 

Two circuit courts have rejected the very rationale on which 

the First District relied, thereby demonstrating the issue has 

statewide importance, will continue to arise, and has generated 

conflict conflict among the courts. Circuit Judge Robert Young, 

who decided O'Neal in June 1995, pointed out, among other things, 

various case law references to the term "12 a.m." that 

demonstrate no uniformity 

He concluded that because 

in courts' understanding of the term. 

the term is "ambiguous to people of 
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common intelligence, the statute cannot withstand constitutional 

scrutiny." - Id., slip op. at 3. ( A  copy of O'Neal is attached as 

appendix B.) Even after Jennings was decided, Circuit Judge 

Robert Doyel granted a defendant's motion to dismiss a charge 

filed under section 893.13(1)(c), expressly rejecting the First 

District's Jennings rationale. State v. Bonney, No. CF95-5030A2-  

XX (Fla. 10th Cir. Ct., Feb. 27, 1996). Ironically, Judge Doyel 

quoted the second half of Jennings to support his conclusion that 

the statute is unconstitutionally vague. Bonney, slip op. at 1- 

3. ( A  copy of Bonney is attached as appendix C . )  

The district court's decision was wrong because the 

vagueness of the statute is apparent on its face, defining a 

critical provision that restricts liberty by use of a term that 

defies clear understanding and definition in dictionaries, law 

books, and through common usage. The lack of clarity also is 

demonstrated by the two conflicting halves of the district 

court's own majority decision, as noted by Bonney. 

The present case is similar to Brown v. State, 629 So. 2d 

841 (Fla. 19941, where this Court exercised discretionary 

jurisdiction to quash another First District decision and strike 

down a closely related statute, section 893.13(1)(i), Florida 

Statutes (Supp. 1990). This Court held that the term "public 

housing authority'' in a similar drug-related penalty enhancement 

statute was unconstitutionally vague in violation of article I, 

section 9, of the Florida Constitution. This Court should review 
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the decision below because the same court made the same error 

that this Court found in Brown. 

The district court's decision also failed to apply the rule 

of lenity that this Court described and applied in Perkins v. 

State, 576 So. 2d 1310 (Fla. 1991) to narrowly construe a law 

that was ambiguous though not  vague enough to be facially 

unconstitutional. This Court specifically held in Perkins that 

if a word or phrase in a statute is vague or ambiguous, "the 

district court was under an obligation to construe it in the 

manner most favorable to the accused. Art. I, § 9, Art. 11, § 3, 

Fla. Const.; § 7 7 5 . 0 2 1 ( 1 ) ,  Fla. Stat. ( 1 9 8 7 ) . "  576 S o .  2d at 

1313. The First District here did not obey that command. 

CONCLUSION 

For the reasons stated above, this Court should grant the 

petition for review and quash the decision below. 
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I 21 ma. L. Weekly D264 DISTRICT COURTS OF APPEAL 

certify the following question to be one of great public impor- 
tance: 
WHETHER A D O M .  DEPARTURE SENTENCE MAY 

TURE SENTENCE ARE SUPPORTED BY THE EVIDENCE, 
WELL REASONED, LEGALLY SOUND, AND ORALLY 
PRONOUNCED AT THE TIME OF SENTENCE WHEN THE 
FAILURE TO ENTER A W m E N  ORDER CONTAINING 
THE REASONS FOR DEPARTURE DOES NOT APPEAR TO 
BE A RESULT OF INADVERTENCE ON BEHALF OF THE 
TRIAL COURl? 

(VAN NORTWICK, J., concurs; MINER, J., concurs in result 
only.) 

BE AFFIRMED WHERE THE REASONS FOR THE DEPAR- 

‘While we are not the first coun to criticize Rce UKI its progeny, we feel we 
must do so here befpuse of the inequitable result it causes in this wc. See Jus- 
tice Well’s concumng opinion in colbert v. State, supm. 

zAppcllcc c o d  the underlying offcnsu for the violation of probation 
prior to January 1, 1W, and therefore is not subject to the 1994 s~ntcnchg 
guidelines rules plraruum 3,702, but nther 3.701(dNl!) which s t u u :  

Departurn from thc rcurmmcnded or permiercd guldclhe sentence should 
bt avoided unless them are c i r c u m  or Factan that reasonably justify 
aggnvohg or mitigating the sentence. Any scntcnce outside the pcmined 
guideline range must bc accompanied by a wrimn smtemtnt delineating the 
reasom for the depPrarrc. Reasons for deviating from the guidclims shall 
not include fwmn relating to prior amsa without conviction or thc insatot 
offenses for which convictions have not been obtained. 
’We would nob that the sate does not challenge the rcpsom stated for the 

domwud departure, but only the fact that the written reasons were not entered 
at the time of the sccsncing. 

‘Just PI the striking of well-thoughtsut nmru for upward departurn orally 
announced by I trial court would appear to be fundarncntnlly unfair to the citi- 
zens of thc sate of Florida. 

* * *  
Criminal law-Provision olstatutt making sale of cocaine within 
loo0 feet of school a more serious crime if It occurs between 
hours of 6 a.m. and 12 a.m. is not unconstitutionally vague-In 
context, statute’s reference to 12 a.m. clearly must mean mid- 
night 
MARIO IAVON JENNMGS. Appellant, v. STATE OF FLORIDA, Appellet. 
1st District. Case No. 95411. Opinion filed January 26. 1996. An appul  from 
the Circuit Court for Columbia County. Paul S. Bryan, Judge. Counxl: Nancy 
A. Daniels. Public Defendet Chct Kaufman. Assistant Public Defender, Talla- 
hassee. for Appellant. Robcn A. Bummonh. Attorney Gcncral; Mark Menset. 
Assistant Attorney Gencml. Tallahassee. far Appcllcc. 
(BENTON, J.) Mario Lavon Jennings appeals his convictions for 
sale of cocaine within loo0 feet of a school. possession of c& 
caine within lo00 feet of a school with intent to sell it (thrce 
counts), and possession of drug paraphernalia. On appeal, Mr. 
Jennings argues that section 893.13( l)(c), Florida Statutes 
(1993), which makes such a sale of cocaine-or its possession in 
such circumstances with intent to sell-a more serious crime if 
committed “between the hours of 6 a.m. and 12 a.m..” is un- 
constitutionally vague. We find no constitutional infirmity and 
affirm. 

Section 893.13(1)(a), Florida Statutes (1993), outlaws the 
sale, manufacture, dclivery-or the possession with intent to sell, 
manufacturc, or deliver-of any of a number of controlled sub- 
stances. The seriousness of the crime depends in part on the na- 
ture of the controlled substance. In addition, subsection (l)(c) 
provides: 

Except as authorized by this chapter, it is unlawful for any 
person to sell, manufacture, or deliver, or possess with intent to 
sell. manufacture, or deliver a controlled substance in, on. or 
within l.OM feet of the real property comprising a public or 
private elementary, middle or secondary school between the 
hours of6 a.m. and 12 a.m. 

0 893.13(1)(c), Fla. Stat. (1993). The sale of cocaine or its pos- 
session with the intent to sell. although otherwise asecond degree 
felony, is a fint degree felony if the crime is committed within 
1,OOO feet of a school and occurs “between the hours of 6 a.m. 

and 12 am.” The conduct for which Mr, Jennings was convicted 
under subsection (l)(c) occurred after noon but before midnight. 
Mr, Jennings argues on appeal that the subsection is unconsti- 

tutionally vague because the term “12 a.m.” is ambiguous. He 
contends that section 893.13(l)(c), Florida Statutcs (1993) fails 
to put reasonable people on notice whether the period in which 
selling or possessing cocaine with intent to sell constitutes a fint 
d e g m  felony (as opposed to a second degree felony) ends just 
before noon or twelve hours later. 

But “a statute is not void [for vagueness] if its language ‘con- 
veys sufficiently definite warning as to the proscribed conduct 
when measured by common understanding and practices.’ ” 
Hitchcod v. State, 413 So. 2d 741,747 (Fla.). cerf. denied. 459 
U.S. 960,103 S. Ct. 274,74 L. Ed. 213 (1982) (quating United 
Sfatcs v. Petrillo, 332 U.S. 1.8,67 S. Ct. 1538,1542,91 L. Ed. 
1877 (1947)). Although “[tlhc language of the statute must 
‘provide a definite warning of what conduct’ is required or pro- 
hibited, ‘measured by common understanding and practice,’ ” 
Warren v. Stufe, 572 So. 2d 1376, 1377 (Ra. 1991) (quoting 
State v, Bussq, 463 So. 2d 1141, 1 I 4 4  (Fla. 1985)). it need not 
attain ideal linguistic precision. Statev. Manfrdooniu, 649 So. 2d 
1388, 1390 (Fla. 1995) ( E v a  if a statute “is not a paradigm of 
legislative drafting. . . . this reason alone camot justify invalidat- 
ing the statute.”). 

ThC present statute poses no danger, moreover, that innweat 
conduct will be punished as a crime. Section 893.13(1)(a) pro- 
hibits the sale and posswsion with intent to sell of controlled 
substan= whatever the time of day. Subsection (l)(c) mcrely 
increases the gravity of the offense and the severity of the penalty 
when the sale (or possession with intent to sell) occurs within 
lo00 feet of a school during the time period specified. 

In this way. the statute exhibits special concern that controlled 
substanm not be peddled to school children. “In determining 
the intent of the Legislature, the courts must construe a statute in 
light of the purposes for which it was enacted and the evils it was 
intended to cure.” Young v. St. Vincent’s Medical Ctr. Inc., 653 
So. 2d 499,506 (Ha. 1st DCA 1995). rmbv granted, - So. 2d 

(Fla. Nov. 6, 1995) (Mickle. J., concurring). We do not 
believe “common understanding and practices” lend support to 
the view that the Legislature intended to provide a greater penalty 
for drug sales at morning recw than for sales during the lunch 
hour or after school lets out. We can think of little justification 
for such an interpretation of the statute. In context, it is clear that 
the term “12 a.m.” in section 893.13(1)(a), Florida Statutes 
(1993) must mean “midnight,” by which time-the Legis lam 
had reason to h o p s c h o o l  children will be at home fast asleep. 
“A.M.” is an abbreviation for the Latin phrase ante 

meridiem, or %.~OIE noon.” Webster’s nird New IntematiunuL 
Dictionary 91 (1993); see also Black’s Law Dictionary 79 (6th 
ed. 1990). Similarly “P.M.” is an abbreviation for the Lath 
phrase post meridiem. or “after noon. ” Webster’s Third N m  
International Dictionary 1773 (1993); see alro Black’s Law 
Dicrionaty 1155 (6th ed. 1990). Neither “12 a.m.” nor “12 
p.m.” is an appropriate way to denote “noon.” Either notation 
is also a problematic designation for midnight, although either 
appears equally (in)appropriatc, because midnight can be viewed 
with equal justification as the end of one day or the beginning of 
the next. Midnight is the only twelve o’clock that falls before (or 
after) noon. 

A New Jersey appellate court reports that the Time Service 
Division of the U.S. Naval Observatory recommends against the 
useoftheterms “12a.m.” and “12p.m.” 

We take judicial notice under Evid. R. 9(2)(c) that the Time 
Service Division of the U.S. Naval Observatory in an official 
statement dated January 1. 1985 entitled “Designation of Noon 
and Midnight” recommends that the abbreviations 12 a m .  and 
12 p.m. not be used because they cause confusion. Instead, the 
Naval Observatory suggests the usage of the complete words 
“noon” and “midnight,” of times such as 12;Ol a.m, or 1159 

- 
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DISTRICT COURTS OF APPEAL 21 Ha. L. Weekly I): 

P.m. or of the 2400 system. 
State v. Hart, 530 A.2d 332, 334 n.1 (N.J. Super Ct. App. Div. 
1987). The Florida Legislature is not, of course, under any obli- 
gation to follow recommendations from the Naval Observatory, 
official or othenvise. 

With the exception of section 893.13(l)(c). Florida Statutes 
(1993), however, the Legislature has avoided confusion that 
might flow from use of the terms “12 a.m,” and “12 p,m.,” 
opting instead for clearer language. See 0 48.091(2), Fla. Stat. 
(1993) (“Every corporation shall keep the registered office open 
from 10 a.m. to 12 noon. . . .Ii): $ 112.061(5)(b)2., Fla. Stat. 
(1993) (allowance for lunch for public officers, employees, and 
authorized persons “[wlhen travel begins before 12 noon and 
extends beyond2 p.m.”); 0 198.331, Fla. Stat. (1993) (retroac- 
tive effect of statutes to “estates of decedents dying after 12301 
am.”); 0 324.251, Fla. Stat. (1993) (chapter to become effec- 
tive at “l2:Ol am.”); 0 373.069(1). Fla. Stat, (1993) (dividing 
the state into various water management districts at “ 11 5 9  
p.m.”); 0 381.00897(2). Fla. Stat. (1993) (access to migrant 
labor camp or residential migrant housing “between the hours of 
12 noon and 8 pm.”); 5 440.05(4), Fla. Stat. (1993) (notice 
effective as of “12:Ol am.”); 0 562.14, Fla. Stat. (1993) (reg- 
ulating the sale of alcohol “between the hours of midnight and 7 
am.”); 0 671.301(1), Fla. Stat. (1993) (act to take effect “at 
12:Ol am.”); 713.36, Fla. Stat. (1993) (chapter to take effect 
“at 12:Ol a.m.”); 0 900.02, Fla. Stat. (1993) (criminal proce- 
dure law to become effective “at 12:Ol a.m.”). 

We have found only one instance where the Florida Legisla- 
ture used the term “12 p.m.” 0 562.14(1), Fla. Stat. (Supp. 
1945) (prohibiting the sale and semice of intoxicating beverages 
“between twelve o’clock p.m. Saturday and seven o’clock a.m. 
Monday”). The Legislature subsequently amended this section 
to read, “between twelve o’clock midnight Saturday and 7:OO 
o’clock A.M. Monday,” Ch. 23746. Laws of Fla. (1947). Per- 
haps the Legislature will also amend section 893.13( l)(c), Flori- 
da Statutes (1993). in a similar fashion, to bring it up to its cus- 
tomary standard of precision. 

Affirmed. (BOOTH and WOLF, JJ’., CONCUR.) 
* * *  

Workers’ cornpensation-Creditalary payments under 
employment contract-JCC had jurisdiction to interpret em- 
ployment contract insofar as it affected award of workers’ com- 
pensation b e n e f i M C C  properly construed contract as permit- 
ting credit only against those workers’ compensation benefits 
accruing during term of contract 
TAMPA BAY AREA NFL FOOTBALL, INC. d/b/a TAMPA BAY BUCCA- 
NEERS and JOHNS EASTERN CO., Appellants, v. CURTIS JARVIS. JR.. 
Appcllcc. 1st District. Case No. 94-3411. Opinion tiled January 23. 1996. An 
appeal from Order of the Judge of Compensation Claims. Kathleen Hudson, 
Judge. Counsel: James N. McConnaughhay of McConnaughhay. Roland, 
Maida Br Cherr, P.A., Tallahassee. for Appellanu. Richard A. Sicking. Miami, 
for Appellee. 
(ALLEN, J.) The employer appeals a workers’ compensation 
order by which it was allowed a time-limited credit for salary 
payments under the contract of employment. The employer con- 
tends that the judge of compensation claims lacked jurisdiction to 
interpret the employment contract, and that the contract autho- 
rizes a dollar-fordollar credit which is not time-limited. We 
conclude that the judge had jurisdiction to interpret the contract 
insofar as it affects an award of workers’ compensation benefits. 
and that the judge properly construed the contract as permitting a 
credit only against workers’ compensation benefits accruing 
during the term of the contract. 

The claimant was a professional football player who sustained 
a compensable injury during the 1990 football season. He 
worked for the employer under a standard player contract which 
was effective for one year ending in February 1991. This con- 
tract was governed by a collective bargaining agreement which 
required the employer to obtain workers’ compensation coverage 

or guarantee equivalent benefits. The employer elected to fum. 
workers’ compensation coverage. 

AS provided in the player contract, the claimat was paid 
full salary during the remainder of the contract year after hc T,L 

injured, wen though the injury rendered him unable 10 perfo. 
his usual employment duties. The claimant thereafter sou; 
workers’ compensation benefits, and the employer asser; 
entitlement to a dollar-for-dollar credit of the post-injury sd; 
Payments against all indemnity benefits under the Worker 
Compensation Law, 

In ruling on the claim for workers’ compensation benefits i 
judge attempted to reconcile the player contract, the collecti. 
bargaining agreement, and the pertinent workers’ compensatlc 
statutes. Although a judge of compensation claims lacks jur: 
diction to resolve disputes which encompass only private co 
tractual rights, e.g. Rudolph v. Miami Dolphinr, 447 So. 2d 2: 
(Fla. 1st DCA 1983), rev. denied, 453 So. 2d 45 (Fla. 1984), t. 
judge may address contractual rights and obligations whl 
impact an award of compensation benefits. E.g.,  Burrugan 
Cdy of Miami, 545 SO. 2d 252 (Fla. 1989). When the judge 
jurisdictional authority has been invoked by a proper worker 
compensation claim the judge may award workers’ compensatic 
benefits so as to remedy an impermissible deduction against, 
effectuate an agreement for payment of, such benefits ev 
though this involves consideration of contractual rights a: 
obligations. E.g.,  Barragan; City of Penracola v. WinchesrE 
560 So. 2d 1273 (Fla. 1st DCA 1990). In the present case t. 
judge was thus entitled to interpret the player contract and colle 
tive bargaining agreement in connection with the claim for wor 
en’  compensation benefits. 

While the collective bargaining agreement refers to coven: 
under the “compensation laws,” this does not preclude t, 
parties from contractually expanding the coverage or benef 
which would otherwise pertain under the workers’ compensatic 
statutes. As the judge recognized, an employer may becorr 
contractually obligated for greater workers’ compensation cc 
erage or benefits, and this obligation will be enforced within t. 
workers’ compensation system. See Ciry of Pensamla; Hou 
h e &  v. Cip of Duniu, IRC Order 2-3276 (November 1. 
1977), cut. denied, 368 So. 2d 1368 (Fla. 1979). The judge 
consideration was therefore not limited to the offset which mig 
otherwise pertain under section 440.09(8), Florida Statut 
(Supp. 1990)’ as the parties’ rights and obligations were al, 
properly assessed in light of the collective bargaining agreeme: 
and player contract. The judge accordingly gave effect to par 
graph 10 of thd player contract, which provides: 
WORKMEN’S COMPENSATlON. Any compensation paid 
Player under this contract or under any collective bargaini: 
agreement in existence during the term of this contract for 
period during which he is entitled to workmen’s compensatii 
benefits by reason of temporary total, permanent total, temp 
rary partial, or permanent partial disability will be deemed 
advance payment of workmen’s compensation benefits d i  
Player, and Club will be entitled to be reimbursed the amount 
such payment out of any award of workmen’s compensation. 

The judge interpreted this provision as permitting an offset of: 
against workers’ compensation benefits accruing during the te: 
ofthe contract. This approach applies the reference to reirnbur: 
merit out of “any award” in relation to payments “under tf  
contract . . . for a period during which he is entitled to WOT 
men’s compensation benefits ~ . . .’, This construction is bc 
reasonable and appropriate, as the reimbursement or offset the: 
by pertaim to any award of workers’ compensation indemni 
benefits for the specified period of time during which the chi: 
ant was still under contract and receiving his salary. In 
dance with the parties’ contractual agreement, and without : 
gard to whether section 440.09(8) would otherwise Permit 
greater offset, the judge properly allowed the employer to 
the post-injury sa lary  payments against only those worker 
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STATE OF FLORIDA. 
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vs. 

EUGENE ROHALSA O'NEAL 
Dmfencbnt 
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ORDER GRANTING OERNDANT'S MOTION TO DISMISS 

THIS MATTER erne on rot hearing on the dcferldont's motion to dismiss. The 
dafcndant is charged with purchase dcocrine wrihin IooO fcct of a %hod. a fdony punishable by 
life and requiring o mandatary minimum three-ycor sentence. filed punurnr to FIX R, Cr. lk 
3. \ 9 O ( c  n4h his motion to dismru claims that thc R u o m d i  Voarional School ir not o "primoF. 
middlc er wcondmry scnwl* within the manning of rhc suiuic. Hc further attmckr the facial validity 
ol ~ h c  stawtc. claiming \ h a  tho time panod *6 AM, 10 12 A.M." limrcd in rhc scattwc is 
unconstitudonaI Y appiied to his silc at I1:46 P,M. 

The dcfcndanr withdnw the liot issue and uqes dismissal bcuuoa of tho vrpuancss of the 
mm. '12 am". me Iw involved i s  iundmental, 

Due pmeu requires that penal sututca be so clear [hat proptr of ordiniv i n t c t l i p s o  will 

not differ -to thrir applicirion or pucs as to their meaning. That i s  io say. the sracutcs rnuu put 
ordinmy eirircnson nwcc of what coaducr is criminrL 

The defandanr claims h o t  thc knn " I2 A M . *  is  vague. According 10 him. it could mean 

noon or midnight. HI claims thrrt there is no other Pondr miutc  conwining chis tcrm. but them 

APPENDIX - B . __ 
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pro  many nfonncei to"nood' ot "midnight." In suppn  of his position he nkn to a prominent 
sign prrrdrtthc PolkCounty Jail which clwrly rd-eoto'l2A.M." in thecontextof the noon 

hour. 

Of coum rho CQUR must 
they rwcsptiblr of two,or more mceoings in this contcxt. may thc court employ rules ot 
sututory conuruetion. Defmdrnt urges the coun to consult popular dictimaricr. The uruot 
dcfinitaoa of 'A.M.' a1 bcfom. and "P.U" as after. nmn arm of no help Technical definitions 
found in a popularcdcstial navigation text is likewise unavailing, 

to the disputed words theit ordinary rncaninys. Only if 

The defendant is c o m a  hat  in the many ihousrnds of paws of Florida statutes thcrrr is nol 
one otherdcrenee 10'12 AM,". although then nre dozens or referencis to noon and midnight. 

The Suparnc Court has tdcrrcd to 12A.M. Y rhc sorung timc fnra ncw Rult of Juvcnilt 

(Guardian Ad v0c;LIes for D n r i . w e n t  Ne w h m ~  , -549 So2d 46 cFh 1989). But mom ottcn 
II uscd"l2:Ol A.M." ot"rnidmfbtc" Scot.&. h h  ' in Urn 

Sencmrinr Gu i m . 6 2 8 S e . 2 d  1WWh. 1993):ThsRon@Hatf n re: Criminal 

farOe&urc to became effective. ~ ni 

.3a9 

So.2d 610 Ifla. 191K)). It has rumnnnzsd OVldlnC8 In thc coun M o w  rcicmng to thc amval of* 
witness at "about 11 F.M. or 12 A.M. on the ni$ht of March 30 . . . " craw v. State ,585 So.% 
278(Fh 1991). 

Witness&$ who have brtn qrrarrd by appcllatc couns h a w  uscd thc tcm "lwclvc A.M." to 

refer both to ;be n ~ ~ l l  hour ( Wvnn v, POUT& 653 So.3 1 1  16 Ins 5th DCA 199511: and LO 

midnigh(- rct. Wh -. 157 S0.2d W5 1Flr 2nd 5C.4 1%31). 

In days gone by, Lhc lc@slature has usad the tdrm 10 rncan t h t  oppsitc of i w  prcscnt use 
Jrhau#h the meanings are clcetin context. A special *5t creating [he City of St. Maflu required 
that the Supemisor of tvotcrl Rc@sintion of Wnkulla County I. . .shall opcn b d i r  for 
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lu ;PlV*  -ay. . . and the 

I40 Sa2d 144  bmk shall be clolad at 12 A.M. on June 10. 1961.' $ w e  FX re!. P ~ c  v. bhiew 1 .  

rna 1nXA l%2h 

In the &wee of the p r a m  issue- P p - w r  10 Rorida'r statum naulrrint th4 houn of 
sale dalcohdic k v e n g r r  timid: "no YIU or wnriea of into*icatini bwcrrraes may br d c  
between twelve o'doet P,M. Saturday and rirvcn o'cloek A M .  Monday. except.. . a ~ W S  

I=. t 21%4 ss I to 4. Tbc statute clsotry m a t  "midnight' since lucrvcrsioar of iht ume 
sUtllU used [hat tern u d#r thc c u m t  v r m o h  kc: F.S. 56214. C7lcarly thc Iqirlaurr trm 
u d  the r a m  I2 A.M. to rnem noon. and I2 P.M. to mtrn rnidnigbt in orhersut- 

Thess stontcq and c a d a w  taf8nnc;cs tab* 1Z .4.M." are cmainly without pmcdemial 
vl lul  bra am consulted medy  10 delemine if unifonip in rhc use ofthe ern cxiru Q r d y .  it 
dwr not. Hut ihc quwtons nmainr wkcthcr or not the UK of '* I3 AM." in the cuntcxt of the drug 
law is so c l w  Ihar a pcmn d ordinary inrrlliponcc would k put an notiec of tha timr pmds 
which would subject him to a three-ycu minimum mandaiov scnt8n.m. 

Obviously. the le~r lo tun  idrcndcd 10 prolcct childrcn !om ihc rourpc of drugs. So most 
people wwid ossmc rhrr the e x m  punishment would not stop PI naon. 

But midi$ht is long akrthc school day and the suLult appiim with equal force an 
weekends xhool holidays, and ovet rhc summer vacation. So II IS no more l u g i d  to seb mirlniahr 

as a limit on thole dry than noon. Because h e  tmn is  rmbi~uoui to people of C0-m 

inulligencc the wtura -not w i t h m d  constitaionaA scrut~ny. See 

I I98 ( f fh 2nd DCA 19937. Accordingly. it is 

v. Th- 616 S0.2d 

1 
P. 04 
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Paw Four 
C ~ S  NO. CF9-7A I*XX 

ORDERED A N D  ADJUDGED tha~ hhr Defendant's M a i n n  to Dismiss i5 #runt& 
withow p j u d i t 6  to ihr filing of chorpcs nor invoivina o ~ b d .  
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IN TEE CIRCUIT COURT OF TITE TENTH JclDICXAL CIRCUIT 
IN ANll FOR POLK CODNTY, FLORIDA 

STATE OF FLORIDA 1 
) 

Plaintiff, ) 
) 

VS . 1 
1 

KENNETH TYRONE BONNEY, ) 
1 

Defendant. 1 

Case NO. CF95-503042-XX 

bRbER GRANTZNG MOTION. -TO DISMISS 3 00 0 

PDRTIONS OF TNFORMATION 

The defendant has challenged the portion of Section 

893.13(5) (c), Florida Statutes, which enhances certain violations 

if they occur "between t he  hours of 5:OO a . m .  and 12:OO a.m." on 

the grounds t ha t  the quoted phrase is unconstitutionally vague. The 

court  agrees. 

The First Districcl C o u r t  of Appeal, in z d e c i s i o n  which I s  not 

finzl and, t h i s  

Sk.sLe, No. 33-411 (Fla. 1st DCA 1/26/96] ( s l i p  ~ p . 1 ,  has founcE 

otherwise. But  zhe following paragraphs from pages 4 - 5  of the 

J&nQhgS s l i p  opinion establish j u s t  how vague t h e  challenged 

languaga ia: 

"A.M." is an abbreviation f o r  the L a t h  
, or "before noon." phrase an+e r t l ~ r t . d ~ ~ ~ ~  

Wcbster's T h i - f l  -v Ne w Int-1 Qirr . rar lg t ;  v 
91 (1993); ,eee glac k ' s  L a w  Dicrionary 79 

. I  
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(6th ed. 1990). Similarly " P . M . "  is an 
abbreviation far t h e  L a t i n  phrase post, 

Wehs.ter's T hird meridiem , or "af te r  noon.', 
N e w t e r n a t -  Diction- 1773 (1993) ; 
also U = k  ' B  Law Dfrtin - 1155 (6th ed. 
1990), Neither '$12 a,rn," n o r  ''12 p.m." is an 
appropriate way to denote 'noon. I' Either 
notation is also a problematic designation fo r  
midnight, although e i ther  appears equally 
(inappropriate, because midnight can be viewed 
with equal justification as the end of one day 
QT the  beginning of  the next. Midnight is the  
only twelve o'clack that falls before (or 
after) noon. 

A New Jersey appellate court  reports  that 
the Time Service Division of the U . S .  Naval 
Observatory recommends against the use of the 
terms "12'. .a. m. I' and "12 p a m. 

We take judicial notice under 
W i d a  R. 9(2) (el that the Time 
Service Division o f  the U.S. Naval 
Observatory in an official statement 
dated January 1, 1985 e n t i t l e d  
"Designation of Noon and Midnight" 
recommends t ha t  the abbraviations 12 
a.m. and 12 p . m .  not be used because 
they cause confusion. Instead, t h e  
Naval Observatory suggests the usage 
of the complete words "noon" and 
"midnight," of times such as 12:01 
a.m. or 11:59 p . m .  or of the 2400 
system. 

s a t e  v. Ha= , 530 A.2d 332, 334 n.1 (N.J. 
Super Ct. App. D i v .  1987). The Flor ida  
Legislature is not, of course, under ar;y 
obligation to follow recommendations from the 
Naval Observatory, official or otherwise. 

W i t h  the exception of section 
893.13 (1) ( c )  , Florida Sta tu tes  (1993) , 
however, the  Legislature has avoided confusion 
t h a t  might flow from use of the  terms "12 
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a.m." and '12 p-rn.,'' opting instead f o r  
clearer language. Section 48.091(2), Fla. 
Stat .  (1993) ("Every corporation shall keep 
the registered office open from 10 a.m.  to 12 
nmn . . . .'I 1 ; Section 112.061 ( 5 )  (b) z., Fla. 
Stat. (1993) (allwwance far lunch for public 
off icers ,  employees, and authorized persons 
"[wlhen travel begins before 12 noon and 
extends beyond 2 p.m."); Section 198.331,  la. 
Stat. (1993) (retroactive effect of statutes 
to '\estates of decedents dying a f t e r  1 2 ~ 0 1  
a.m.") ; Section 373.069 (11, Fla. S t a t .  (1993) 
(dividing t h e  s t a t e  into various water 
management districts  at "11:59 p.m.") ; Section 
38l.Oo897(2), Fla. S t a t .  (1993) (access to 
migrant labor camp or residential migrant 
housing "between the hours of 12 noon and 8 
p.m."l ; Section 4 4 0 . 0 5  (41, Fla. Stat. (1993) 
(notice effective as of "12:01 a.m.") ; Section 
562.14, Fla. Stat. (1993) (regulating the sale 
af  alcohol "between the hours of midnight and 
7 a .m. " ) ;  Section 671.301(l), F l a .  Stat. 
(1993) (ac t  to take effect "'at 12:01 a .m.") ;  
Section 713.36, Fla. Stat. (1993) (chapter to 
take effect at "32:Ol a-m."]; Section 900.02, 
Fla. Stat. (1993) ( c r i m i n a l  procedure law to 
become effective "at 12:Ol a.m.*) 

We have found only one instance where the 
Florida Legislature used the term " 1 2  p.rn-" 
Section 562.14 (11, Fla. Stat. (Supp- 1945) 
(prohibiting the sale and service of 
intoxicating beverages "between twelve o'clcck 
3.m. Saturday and seven o'clock a.m. Monday"). 
The Legislature subsequently amended this 
section to read, "between twelve o'clock 
midnight Saturday and 7:OO o'clock A.M. 
Monday." Ch. 23746, Laws of Fla. (1947). 
Perhaps the Legislature will a l s o  amend 
section 893.13 (I) (c) , Florida Statutes (19931, 
in a aimilar fashion, to br ing  it up to its 
customary standard of precisian. 

This ieaue has previously been addressed by Circuit Judge 
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t h i s  circuit i n  an order dated June 26, 2 9 9 5 ,  i n  

v u  qene Rohlia O'NeaL, CF95-0407, a copy of which is 

attached hereto and made a part hereof by this reference. For 

reasons set fo r th  in Judge Young's order ,  and relying generally on 

m e  v .  stat- I 20 Fla. L. Weekly S476 (Fla. Sapt. 21, 1995) 

(commercial bribery statute unconstitutionally vague) ; ruda V. 

S ? . ,  639 So.2d 22 (Fla. 1994)  (terms \'improper" and "illegal" in 

exploitation of the e lde r ly  statute unconstitutionally vague); 

&&e v. State, 619 So.2d 231 (Fla. 1993) (loitering and purposes 

of prostitution statute unconstitutionally vague) ; Bergem v .  

w a r t ,  453 So.2d 92  ( F l a .  2d DCA 1984) (word "medicine" in school 

board student conduct code unconstitutionally vague), the  court 

finds t h a t  the defendant's motion should be granted. It is, 

therefore, 

ORDERED AND ADJUDGED t h a t  the defendant's Motion t o  Dismiss 

1,000 F o m  Portions of Information is GRANTED. 

DONE A&D ORDERED this $7 day of February, 1996. 

C i r c u d  Judge 

xc: John Lynch, APD 
Monica Kay, ASA 
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