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INTRODUCTION 

The Respondent, PATSY JONES, was the defendant in the trial court and the 

Appellant in the Third District Court of Appeal. The Petitioner, the State, was the 

prosecution in the trial court and the Appellee in the Third District Court of Appeal. The 

parties will be referred to as they stood before the trial court. The designation "R." will refer 

to the record on appeal, and the designation "S.R." will refer to the supplemental record 

on appeal, which consists of the trial transcript and an exhibit. 
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STATEMENT OF THE CASE AND FACTS 

On November 17, 1994, the defendant was found guilty, after trial by jury 

before Circuit Judge Richard Margolius, of attempted third-degree felony murder of 

Thomas Walsh (as a lesser offense of Count I); armed burglary of Walsh’s vehicle 

(Count 11); armed robbery of Walsh (Count 111); carjacking (Count IV), and dealing in 

property stolen from Walsh (Count V). (S.R. 871-73; R. 161-65.) (Circuit Case No. 

93-30742.) 

Shortly after midnight on September 7, 1993, Thomas Walsh, a Baxter 

Healthcare Corporation operations manager, had left the Miami airport and was driving 

a rental car on the Route 1 12 ramp northbound onto 1-95 to go to a company meeting 

in Broward, when he was forced off the road and blocked by a yellow Ryder truck. 

(S.R. 265-68.) As Walsh started to  back his vehicle down the ramp, a woman, 

identified as the defendant Patsy Jones, jumped out of the truck and fired one or two 

shots from a distance of thirty feet. (S.R. 270-71.) The defendant and a male 

(subsequently identified as Alvan Hudson) approached, ordered Walsh out of the car, 

and robbed him, taking personal effects though leaving his wedding ring, and taking 

the car and possessions inside. (S.R. 273-76.) The car, driven by the defendant and 

with Hudson inside, and the Ryder truck driven by Recondall Wiggins, then left. (S.R. 

276, 599-601 .) Later that day, the defendant pawned a computer, which had been 

taken from Walsh, for $200.00, and, at another pawn shop, pawned a ring for 

$55.00; these items were recovered by police and returned to Walsh. (S.R. 280-81 , 

286-87, 323-41, 346-51, 354-60, 636-37.) Travel and other papers belonging to 
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Walsh were subsequently located in a stairwell near the apartment where the 

defendant resided, other belongings including Walsh's luggage and personal effects 

were found in her apartment, and recovered. (S.R. 281-97, 393-97, 590-91, 654- 

76.) The rental car which had been taken from Walsh was found a few blocks away 

from the apartment. (S.R. 402-04.) The defendant, after waiver of rights, gave 

statements t o  police admitting her involvement. (S.R. 550-57, 589-602, 634-37, 

688, 692, 696-98, 919-38.) 

The sentencing hearing was held on December 29, 1994. (S.R. 881-912.) A 

category one scoresheet was utilized, yielding a permitted sentencing range of three 

t o  seventeen years imprisonment. (R. 176.) The trial court departed from the 

guidelines on  the basis of victim status, and sentenced the defendant on  Count I t o  

five years imprisonment; on Counts I I  and 111 t o  life; on Count IV t o  thirty years; and 

on Count V t o  fifteen years, all sentences t o  run concurrently, with a three-year 

firearm mandatory minimum on Counts II, 111 and IV. (S.R. 905; R. 170-75.) 

On direct appeal, the Third District Court of Appeal vacated the conviction for 

attempted third-degree felony murder as a non-existent offense under State v. Gray, 

654 So. 2d 552 (Fla. 1995), and certified the same question certified in Wilson v. 

State, 660 So. 2d 1067 (Fla. 3d DCA 1995), review granted (Fla. Case No. 86,680, 

January 31, 19961, i.e., 

WHEN A CONVICTION FOR AlTEMPTED FIRST 
DEGREE FELONY MURDER MUST BE VACATED ON 
AUTHORITY OF STATE v. GRAY, 654 So. 2d 552 
(FLA. 1995), DO LESSER INCLUDED OFFENSES 
REMAINED VIABLE FOR A NEW TRIAL OR 
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REDUCTION OF THE OFFENSE? 

Wilson, id. at 1069; Jones v. State, 669 So. 2d 1094, 1095 (Fla. 36 DCA 1996) (App.) 

The Third District Court of Appeal further ruled that the departure by the lower court 

on the basis of the victim’s “vulnerability” was unjustified, and reversed and remanded for 

resentencing within the guidelines. 669 So. 2d at 1097; (App.) The court certified as one 

of great public importance the question of “whether the particular vulnerability of a person 

in the victim’s position justifies a departure from the guidelines.” (ld.) 

Notice to invoke this Court‘s discretionary jurisdiction was timely filed by the 

Petitioner on March 18, 1996. 
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SUMMARY OF ARGUMENT 

1. 

A conviction for attempted third-degree felony murder cannot stand under this 

Court's decision in State v. Gray, 654 So. 2d 552 (Fla. 1995), which held such offenses to 

be non-existent, and the District Court of Appeal properly vacated the conviction outright. 

Reduction to a lesser was not proper because assuming, arguendo, there could be lessers 

to such a non-existent offense, there could be no necessarily lesser-included offenses, and 

reduction to a permissive lesser-included offense (assuming the existence of such) is 

impermissible under Taylor v. State, 608 So. 2d 804 (Fla. 1992). 

As to a remand for retrial on the two asserted lessers (attempted manslaughter or 

aggravated assault), the evidence was insufficient for attempted manslaughter and any 

aggravated assault in this case was an integral part of the robbery and therefore dual 

convictions should be held impermissible under authority of Sinnons v. State, 634 So. 2d 

153, 154 (Fla. 1994). 

II. 

A guidelines departure cannot be based on factors inherent in the offense or 

scored under the guidelines, or on factors for which convictions have not been 

obtained. Here the defendant committed a robbery and carjacking of a male business 

executive driving from the airport on the expressway, heading to Broward County for 

a company meeting. 

The trial court's departure for victim vulnerability on the stated basis the victim 

was a "tourist" was properly held unsustainable by the District Court of Appeal. The 
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victim suffered no injury or trauma, and his status as visitor was already factored into 

the offenses at  conviction; the legislature enacted the carjacking statute, a heightened 

form of robbery statute, t o  protect residents and visitors alike. The victim was not 

cognizably more vulnerable than any victim of a robbery, an offense which by i ts 

nature is a crime of opportunity. The cause was properly remanded for resentencing 

within the guidelines permitted range. 
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ARGUMENT 

1. 

THE DISTRICT COURT OF APPEAL PROPERLY 
VACATED OUTRIGHT THE DEFENDANT’S 
CONVICTION FOR THE NON-EXISTENT OFFENSE 
OF All-EMPTED THIRD-DEGREE FELONY MURDER 
PURSUANT TO STATE v, GRAY, 654 So. 2d 552 (Fla. 
1995). 

The defendant was convicted under Count I of the information of attempted third- 

degree felony murder, which the District Court of Appeal properly vacated under authority 

of Sfate v. Gray, 654 So. 2d 552 (Fla. 1995), which held that attempted felony murder is 

a non-existent offense in Florida. Although portions of the Petitioner’s lengthy discussion 

on the subject somewhat confute or obscure the point, the jury’s return of this lesser 

verdict’ constituted as a matter of state and federal constitutional law an (implied) acquittal 

of all greater offenses and, of course, no retrial may be had as to those offenses. Price v. 

Georgia, 398 U.S. 323, 90 S. Ct. 1957, 26 L. Ed. 2d 300 (1970); Green v. United Safes, 

355 US. 184, 78 S. Ct. 221,2 L. Ed. 2d 199 (1957); Selvesfer v. UMed Safes, 170 US. 

1 

The defendant was charged in Count I of the information with attempted firstdegree 
murder (R. l), and the jury was instructed on attempted firstdegree murder, along with 
lessers of attempted seconddegree murder, attempted thirddegree felony murder, 
attempted voluntary manslaughter, and aggravated assault. (T. 808-81 8.) 
Notwithstanding the State’s contention that when the defendant got out of the Ryder truck 
and fired one or two shots, she did so at the victim and with premeditation (S.R. 270-71, 
761-63), no shots struck the vehicle (S.R. 272, 762), the defendant‘s statements to police 
were that the shots were warning shots only (S.R. 600, 636, 697), and the ensuing 
sequence of events was that the defendant approached the victim with a companion, and 
robbed him of personal possessions and the car but allowed him, upon his insistence, to 
keep his wedding ring. (S.R. 275,600-01,698.) The jury’s finding (S.R. 871; R. 161) thus 
negated the thrust of the State’s argument. 
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262, 269, 18 S. Ct. 580, 582-83, 42 L. Ed. 1029 (1898). Accordingly, the only question 

presented herein is a limited one, i.e., whether an appellate court may “reduce” the 

conviction of a non-existent offense to another offense, or whether retrial is permitted for 

any lesser-included offenses. For the reasons which follow, the lower court correctly 

concluded that neither action may be taken. 

First, as to the question of “reduction,” even apart from the inherent logical 

impossibility of “reducing” a non-existent offense, this Court has held that even an 

(unproven) existent offense may only be reduced to a (proven) necessarily lesser-included 

offense. Taylor v. State, 608 So. 2d 804 (Fla. 1992). Both as a general logical matter, and 

with respect to the particulars of this case, there are no “necessarily” included offenses of 

“attempted third-degree felony murder.” See Fla, Std. Jury Instr. (Crim.), Schedule of 

Lesser Included Offenses (listing no category one, that is, no necessarily included 

offenses, for third-degree felony murder). Thus, if there could be any lessers of the non- 

existent offense, they could only be category two lessers, reduction to which is flatly 

impermissible under Taylorv. State, id. at 804. See, e.g., Behn v. Sfafe, 621 So. 2d 534, 

537-38 (Fla. I st DCA 1993) (where evidence insufftcient to convict defendant of charged 

offense of manslaughter by culpable negligence, offense could not be reduced to that of 

vehicular homicide because latter is a permissive lesser-included offense, and outright 

discharge required). 

Second, as to the question of remanding for retrial on “lessers,” in the first instance, 

the State’s reliance on certain decisions of this Court misconstrues those decisions. Citing 

Jordan v. State, 438 So. 2d 825 (Fla. 1983); State v. Sykes, 434 So. 2d 325 (Fla. 1983); 
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and Achin v. State, 436 So. 2d 30 (Fla. 1982), the State asserts that where a conviction 

is returned for a non-existent offense retrial could be had even for “an obviously higher 

level offense” and therefore, under the State’s reasoning, a fortion’ for a lesser offense. 

(Brief of Pet’r at 12-14.) This Court’s decisions hardly state that; each of the relied upon 

decisions represents the proposition that when the reason for invalidity of the verdict- 

returned offense is that it is not a separate offense but rather an offense fully contemplated 

by and co-extensive with the main (charged) offense, a verdict cannot stand but retrial is 

permissible. 

See Jordan v. State, id. at 826 (offense of attempted resisting arrest with violence 

is non-existent because attempt is already contemplated within resisting arrest statute and 

returned verdict “includes all the elements of the offense originally charged”); Safe v. 

Sykes, id. at 326-28 (same as to relation between “attempted” grand theft and grand theft); 

Achin v. Sfafe, id. at 32 (“‘[Alttempted extortion’ is not a crime because ‘extortion’ is in itself 

an attempt. The elements for both are identical. Rather than being a lesser-included of 

‘extortion,’ ‘attempted extortion’ is ‘e~tortion.”’.)~,~ 

2 

Indeed, if anything, these cases are more supportive of the Respondent’s position 
as to unavailability of reduction in this case because they recognize that even in light of an 
explicit finding by a jury of a “non-existent” offense idenfical in elements to an existent 
offense, the verdict cannot stand and the Court will not presume to reduce to a lesser 
offense, but rather will remand the case for appropriate redetermination by jury where 
retrial is, unlike herein, permissible. 

3 

The State’s reliance on United States v. Davis, 873 F. 2d 900 (6th Cir. 1989), also 
is inapposite. Apart from being a case sui generis, Davis, unlike the instant case, involved 
“trial error“ in failure to dismiss what turned out to be a defective indictment; it has long 
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And, although taking an overly and unconstitutionally narrow view of the scope of 

double jeopardy, the State does recognize that remand for a new trial on lessers is not 

permitted where double jeopardy operates as a bar, That jeopardy is a bar, or should be, 

is the situation here. Notwithstanding the State’s argument that the defendant has been 

given an “unwarranted free ride” (Brief of Pet’r at 9), in fact the defendant has been 

convicted in this case of armed robbery, armed burglary, and armed carjacking. (R. 162- 

64, 166.) The shot that was fired in this case was fired from a distance of thirty feet, as a 

warning shot (S.R. 600, 636, 697), and in the ensuing robbery the victim was unharmed 

and, while his car and other possessions were taken, he was allowed to keep his wedding 

ring. (S.R. 275, 600-01,698.) 

Thus, in context, the assaultive behavior represented by the shot appears both 

patently insufficient for attempted manslaughter and, moreover, was an integral part of the 

force through which the robbery was effected, and therefore, multiple convictions should 

be barred. See Simons v. State, 634 So. 2d 153, 154 (Fla. 1994) (convictions for both 

robbery and grand theft are impermissible because “[tlhe degree factors of force and use 

of a weapon aggravate the underlying theft offense to a firstdegree felony robbery”); 

Cleveland v. State, 587 So. 2d 1145, 1146 (Fla. 1991) (“when a robbery conviction is 

enhanced because of the use of a firearm in committing the robbery, the single act 

involving the use of the same firearm in the commission of the same robbery cannot form 

the basis of a separate conviction and sentence for the use of a firearm while committing 

been the double jeopardy rule that a reversal for trial error, as distinct from insufficiency or 
certain other types of invalidity, does not constitute a double jeopardy bar. Id, at 904-06. 

10 



I 

I 
I 
I 
I 
1 
4 
8 
1 
I 
I 
a 
I 
I 
1 

I 
I 
I 
I 

m 

a felony under section 790.07(2).").4 

Therefore, the lower court properly adjudicated this issue, and the certified question 

(which should be rephrased to recognize the verdict herein was for attempted thirddegree 

rather than attempted first-degree felony murder) should, under the facts of this case, be 

answered in the negative, and the decision of the lower court approved. 

4 

Some courts have paradoxically relied upon this Court's decision in Taylorfor the 
proposition that multiple convictions for both robbery, and aggravated assault used to 
effectuate the robbery, are permissible. See, e.g., Owens v. State, 626 So. 2d 240, 242 
(Fla. 2d DCA 1993), review denied, 634 So. 2d 626 (Fla. 1994); Stone v. Sfafe, 616 So. 
2d 643 (Fla. 4th DCA 1993). Compare Sanders v. State, 621 So. 2d 723 (Fla. 5th DCA) 
(in implicit disagreement with logic of foregoing cases, recognizing that although in some 
instances aggravated assault may be a permissive lesser-included offense of robbery and 
apparently double jeopardy would therefore bar double conviction, evidence in instant trial 
showed acts "took place in a rather lengthy criminal episode" and "were not factually a 
'single act' involving use of the same firearm."), review denied, 629 So. 2d 135 (Fla. 1993). 
Stone and Owens, unlike Sanders, take no apparent account of the extant case of 
Cleveland, and in any event precede Sirmons. There is no self-evident reason why this 
Court's holding that aggravated assault is a permissive rather than a necessary lesser- 
included offense of robbery suggests, much less mandates, the conclusion that convictions 
for both are permissible. To the contrary, such would typically seem impermissible under 
Cleveland and Simons, and, it would appear in any event that the Sanders analysis is on 
the more correct track than Owens or Stone. 
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The 

I I .  

BECAUSEA GUIDELINES DEPARTURE CANNOT BE 
BASED ON FACTORS INHERENT IN THE OFFENSE 
OR SCORED UNDER THE GUIDELINES, OR ON 
FACTORS FOR WHICH CONVICTIONS HAVE NOT 
BEEN OBTAINED, THE LOWER COURT PROPERLY 
HELD THAT DEPARTURE FOR VICTIM 
VULNERABILITY STATUS, WHERE THE VICTIM (A 

AND WAS NO MORE VULNERABLE THAN MOST OR 
MANY VICTIMS OF ROBBERY, WAS UNJUSTIFIED. 

M I D D LE-AG ED BUS I N ESS MAN) WAS U N INJURED 

Iwer  court properly found that there was no allowaJe factor to  

meaningfully differentiate this case from most robberies and that, accordingly, the trial 

court's departure sentence was unjustified. A t  sentencing on December 29, 1994, the 

trial court stated as i ts basis for guidelines departure: "I am relying solely on the 

tourist aspect. . . . I think certainly based on the facts of this case, this particular 

tourist was particularly vulnerable, yes, but I think as a general theory of law, yes." 

(S.R. 906, 908.) The trial court expressly disclaimed reliance upon, and rejected, the 

reasons suggested by the State pertaining t o  high degree of sophistication. (S.R. 

906.) On the guidelines scoresheet, the trial court notated: "Ct. finds that the victim 

as a tourist was especially vulnerable t o  be a victim(,)" and indicated, as it stated at 

sentencing, that a detailed written order, to be prepared by the State, was to follow. 

(R. 176; S.R. 91 1 .) The trial court expressly acknowledged that if the appellate court 

"says that tourists are not especially vulnerable, then I would have t o  vacate the 

sentence and impose a sentence pursuant t o  the guidelines, clearly." (S.R. 908.) 

On the day following sentencing, the trial court rendered the following, State- 
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prepared, order: 

2. The Court's sentence departs from the 
guidelines because the evidence clearly establishes 
that the defendant chose the 
victim in this case because they correctly surmised 
that he was a tourist. The defendant's confession 
establishes that when she and the codefendants 
decided to commit a robbery they drove a 
considerable distance to the area of Miami 
International Airport. Specifically, they drove to the 
expressway on the south side of the airport, which 
was closest to the rental companies where an out-of- 
town tourist would most likely go to  rent an 
automobile. They forcibly stopped the victim's rental 
car on the expressway and committed the crimes for 
which the defendant was convicted. 

3. The victim's status as a tourist made him 
particularly vulnerable to defendant's crimes since his 
lack of familiarity with the area made his escape 
highly unlikely. Moreover, because he was a tourist 
it was a great hardship for him to return to  Miami to  
appear for deposition and trial. The defendant and 
her codefendants specifically selected the victim in 
this case because they hoped that his vulnerability as 
a tourist would make the crime easier to commit and 
less likely to be successfully prosecuted. 

4. The particular vulnerability of a victim can be a 
valid reason for departing from the sentencing 
guidelines. Carter v. State, 550 So. 2d 11 30 (Fla. 
3d DCA 1989); Orange v. State, 535 So. 2d 691 
(Fla. 3d DCA 1988); Berry v. State, 51 1 So. 2d 
1075 (Fla. 1 st DCA 1987). Particularly, when as in 
this case, the victim's vulnerability is the actual 
reason why he was selected as a victim, a departure 
from the guidelines is warranted. 

[R. 178-79.1 

On January 5, 1995, the cause came on before the trial court for hearing on the 
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defense's objections t o  the order. (S.R. 91 3-1 6.) When defense counsel stated that 

the only reason the court had given at sentencing for departure was that a tourist 

qualifies as a vulnerable victim, and that the remainder of the order was surplusage, 

the trial court acknowledged: 

THE COURT: Well, that's true. I think what you 
have described as surplusage in paragraph t w o  is 
simply a statement of fact leading up to that 
conclusion. That's all. 

I just think -- I want the Appellate Court -- you're 
right; this is one legal reason. The victim was a 
tourist and I found that he was -- that status of 
tourist made him vulnerable. The wording was 
"specially vulnerable", and the language in the rest of 
t w o  is a statement of fact. The same as three. 
Paragraph number three is a discussion of fact. 
That's all. 

MR. ADELSTEIN: I want the record clear that we 
objected t o  those portions. And I apologize for being 
late. 

THE COURT: Noted. 

MR. ADELSTEIN: For whatever Appellate purpose 
-* 

THE COURT: Your objection is preserved and note 
for the record. 

[S.R. 91 5-1 6.1 

The District Court of ,+peal properly found the foregoing to  be an ,,ladequate 

basis for departure. To the extent that the writ ten order varies from the oral 

pronouncement, i.e., to the extent that it suggests planning or premeditation as a basis 

for departure, this was specifically rejected by the court at sentencing. (S.R. 906.) 

14 
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Moreover, premeditation or planning is common to any robbery, and therefore cannot 

be a basis for departure. Hansbrough v. State, 509 So. 2d 1081, 1087-88 (Fla. 1987) 

(reason that "armed robbery planned in advance by the defendant" is invalid ground 

for departure); Williams v. State, 544 So. 2d 11 25, 11 26 (Fla. 3d DCA 1989) (that 

robbery committed in a "calculated, premeditated manner" invalid ground for 

departure). 

See also Hernandez v. State, 575 So. 2d 640, 642 (Fla. 1991) ("We believe 

there is little distinction between planning and premeditation and the professional 

manner in which a crime is committed. As we have stated, the facts relied upon in 

this case and in many of the district court cases cited above reveal planning on the 

part of each defendant, not skillfulness. This type of planning is common to most 

crimes and thus cannot constitute a valid reason for departure."). 

Additionally, with regard to the reference in paragraph 3 of the trial court's order 

(R. 179) that the victim's "lack of familiarity with the area made his escape highly 

unlikely(,)" while the victim had some (but not a great deal of) familiarity with the area 

(S.R. 2671, the relative familiarity or lack thereof had nothing to  do with the offense; 

what precluded escape was not lack of familiarity, but that the path of the car was 

blocked. (S.R. 270.) The additional observation of the court about the hope of a 

lesser likelihood of successful prosecution (R. 179 7 3) is also immaterial. Most 

people who commit criminal offenses do so in the hope they will not be detected, or 

if detected, will not be successfully prosecuted. See, e.g., Johnson v. State, 510 SO, 

26 658, 660 (Fla. 2d DCA 1987) ("The trial court's second reason given for departure 
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was that 'The Defendant knew he had a vulnerable victim, one not likely to report the 

crime.' Whether or not the victim was likely to report the offense is irrelevant since 

he did report it."). 

Similarly, to the extent the written order referred to a forcible stop, that was an 

integral part of the robbery and as such, a circumstance inherent in the offenses at 

conviction and already factored in the guidelines. 

The, as acknowledged by the trial court, sole basis for its departure was that the 

victim as a tourist was vulnerable. This is an unsupportable basis for departure. 

Virtually every victim of a robbery is vulnerable, and every robbery a crime of 

opportunity. In Wemett v. State, 567 So. 2d 882 (Fla. 19901, the court 

comprehensively discussed the applicable law: 

As its sole written justification for departure, the 
trial court stated the following, quoted below in its 
entirety: 

1. The age and vulnerability of the victim-The 
victim in this case was an eighty-four year old female 
living alone. The Court finds that the age and 
extreme vulnerability of this particular victim which 
was known to the defendant made it possible for the 
defendant to terrorize the victim, not once, but twice 
within a twenty-four hour period. It was clear from 
the victim's demeanor and presence at trial, and the 
testimony presented by the State, that the defendant 
picked this victim strictly because of her 
helplessness. 

(Citations omitted.) 

The general rule in sentencing is to sentence within 
the guidelines; departure from the guidelines is the 
exception to  the rule. See, e,g., Williams v. State, 
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492 So. 2d 1308, 1309 (Fla. 1986). The exception 
of upward departure is intended t o  apply when 
ext r ao r d i nary c i r c u m st  a n ces exist to  I' re a son ably 
justify aggravating . . . the sentence." F1a.R.Crim.P. 
3.701 (d)(l 1). See, e.g., State v. McCall, 524 So. 2d 
663, 665 (Fla. 1988); Hall v. State, 51 7 So. 2d 692, 
694-95 (Fla. 1988); Vanover v. State, 498 So. 2d 
899, 900-01 (Fla. 1986). It necessarily follows that 
a departure cannot be based on factors common to  
nearly all victims of  similar crimes. Otherwise, the 
exception would swallow the rule. Previous 
decisions rendered by this Court, in a context similar 
t o  that presented here, support this position. 

For example, in WXiams, the defendant was 
convicted of aggravated battery with a deadly 
weapon. We rejected as a ground for departure the 
fact that the "the defendant stabbed the victim while 
she was sleeping and therefore more vulnerable," 
holding that vulnerability of the victim "alone is not 
a clear and convincing reason t o  depart." 492 So. 
2d at 1309. We resolved analogous situations in 
similar fashion in Mathis v. State, 51 5 So. 2d 21 4 
(Fla. 1987), and Lerma v. State, 497 So. 2d 736 
(Fla. 1906), receded from on other grounds, State v. 
Rousseau, 509 So. 2d 281, 284 (Fla. 1987). In 
Mathis, w e  rejected a departure predicated on the 
fact that  the victims of an armed robbery were 
female and working alone at night. We reasoned that 
"victims' defenselessness is common t o  nearly any 
armed robbery," and "gender of the victim, in and of 
itself, [is not] an appropriate reason for departure." 
Mathis, 515 So. 2d at 216. Likewise, in Lerma, the 
trial court departed from the guidelines in a sexual 
battery case on the grounds that "[tlhe victim was an 
especially susceptible female," being a "slight female, 
weighing approximately 108 Ibs., while the 
defendant is a stocky, muscular male." Lerma, 497 
So. 2d at 738. We rejected that as a reason for 
departure, holding the helplessness of a sexual 
battery victim cannot be a valid reason t o  depart 
because "unfortunately, the vast majority of  victims 
of sexual battery are virtually helpless." ld. At 739. 
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Some of the same concerns w e  had in Williams, 
Lerma, and Mathis also are present here. Just as 
almost any female armed-robbery victim could be 
considered defenseless t o  a bigger, stronger male or 
almost every female sexual-battery victim can be 
considered helpless when attacked, almost every 
elderly person could be considered helpless and 
vulnerable t o  a younger, stronger assailant such as 
Wemett. Vulnerability is not a clear and convincing 
reason to  depart from the guidelines when the 
victim's helplessness is common to nearly all similar 
crimes. Were w e  t o  allow the departure hers based 
solely on age-related vulnerability, virtually every 
defendant who assaults an elderly person or a child 
would qualify for a departure sentence regardless of 
the nature or severity of the offense. These crimes 
are reprehensible, but such a rule would defeat the 
purpose and spirit of the guidelines. 

[Id. at  886-87.1 

Indeed, on  the facts of this case, the stated basis for departure is expressly 

forbidden. A factor already inherent in the scored offense may not be utilized as a 

basis for departure, State v. Mischler, 488 So. 2d 523 (Fla. 1986); Hendrix v. State, 

475 So. 2d 1218, 1220 (Fla. 1985). The defendant in this case was convicted of 

carjacking, which is a parallel, heightened-penalty robbery statute, the precise 

legislative intent of  which was to provide heightened protection t o  presumed more 

vulnerable Florida residents and visitors in vehicles. The very preamble t o  the statute 

specifically recites the following findings: 

[The Florida Legislature is determined t o  protect 
Florida's residents and visitors from harm, and punish 
those who would injure or abuse any resident or 
visitor, and 

[The incidence of armed motor vehicle thef t  is a 
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threat to  human life and to  the well-being of all of the 
citizens of the State of Florida and to the visitors we 
welcome, and . . . 
[Clarjacking is also a threat t o  the physical, emotional 
and economic well-being of the citizens and visitors 
of this state[.] 

Ch. 93-212, Laws of Fla. 

Therefore, the defendant has already been convicted of an offense which relates 

to the presumed vulnerable status of a victim in an automobile, the legislative intent 

of which was identical as t o  resident or visitor status. 

On the facts of the case, there is nothing t o  manifest any particular vulnerability 

on the part of the victim, nor was he i n j ~ r e d . ~  The victim was a corporate executive 

on his way to Broward County for a company meeting. (S.R. 265-66.) There was no 

testimony of either injury or trauma, and, while, unfortunately, his vehicle and 

possessions were taken (for which convictions were obtained and which are factored 

into the guidelines), the defendant honored the request not t o  take a wedding ring. 

(S.R. 275, 600-01 .) The victim here was certainly no more vulnerable than, in all of 

which instances vulnerability was found an impermissible reason for departure, the fact 

that the female victim while sleeping was stabbed by the male defendant, Williams v. 

State, 492 So. 2d 1308 (Fla. 1986), see also Grant v. State, 547 So. 2d 952  (Fla. 3d 

5 

The three cases relied upon by the trial court (R. 179 q 4), all of which were, 
incidentally, pre-Wemett, are of no bearing in the case. Carter v. State, 5 5 0  So. 2d 
1 130 (Fla. 3d DCA 1989) and Orange v. State, 535 So, 2d 691 (Fla. 3d DCA 1988) 
both involved extraordinary injuries to the victim; Berry v. State, 51 1 So. 2d 1075 
(Fla. 1 st DCA 1987) involved a victim found unusually vulnerable because pregnant. 
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DCA 1989); the victim was of advanced age, under the influence of alcohol, and was 

murdered in a particularly brutal way, Johnson v. State, 51 7 So. 2d 792 (Fla. 3d DCA 

1988); the victim worked in, and was attacked in, a business establishment open all 

night, Wi//iams v. State, 531 So. 2d 21 2, 21 8 (Fla. 1 s t  DCA 1988), see also Mathis 

v. State, 51 5 So. 2d 214, 216 (Fla. 1987); the victim was an elderly female with 

disabilities, at home alone and in bed, when the defendant shot into her residence, 

Grant v. State, 586 So, 2d 438 (Fla. 1st  DCA 1991); or that the (robbery) offense 

"was extremely heinous in that the victim . . . was an eighty-six year old frail, blind 

person." Byrd v. State, 51 6 So. 2d 107, 108 (Fla. 4th DCA 1987). 

The single ascribed reason of victim as vulnerable "tourist" was neither factually- 

based nor a proper basis for departure and, accordingly, the departure sentences on 

Counts II, 111 and IV were properly vacated by the District Court and the cause properly 

remanded for resentencing within the guidelines. The lower court fully and correctly 

discussed the applicable law; i ts decision should be affirmed, and the certified question 

answered in the negative. 
* 
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CONCLUSION 

Based on the foregoing, the District Court of Appeal properly vacated the 

defendant's conviction under Count I for attempted third-degree felony murder as a 

non-existent offense, and it properly rejected the State's argument for reduction to, 

or retrial for, lesser offenses. Moreover, the lower court properly found that the trial 

court's departure sentence was unsustainable on the facts of this case, and 

accordingly, its decision should be affirmed in its entirety and both certified questions 

answered in the negative. 

21 

Respectfully submitted, 

BENNETT H. BRUMMER 
Public Defender 
Eleventh Judicial Circuit of Florida 
1320 Northwest 14th Street 
Miami, Florida 331 25 
(305) 545-1 960 

By: 
BRUCE A. ROSENTHAL 
Assistant Public Defender 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was mailed to 

Consuelo Maingot, Assistant Attorney General, Office of the Attorney General, 401 

Northwest 2nd Avenue, Miami, Florida 331 28, this\\ &day of June, 1996. 

BRUCE A. R O S E ~ H A L  
Assistant Public Defender 

22 



THE STATE OF FLORIDA, 

Petitioner, 

VS * 

PATSY JONES, 

Respondent. 

IN THE SUPEME COURT OF FLORIDA 

CASE NO. 87,631 

APPENDIX TO BRIEF OF RESPONDENT 
ON THE MERITS 

PAGE 

Jones v. State, Slip opinion . * , . . . . . . . . . . . . * . , . , . . . . . . . . . . . . . . . . . . . . . . 1-7 

Jones v. State, 669 So. 2d 1094 (Fla. 3d DCA 1996) . . . . . . * . . . . . . . . . . . . . 8-11 



I 
I 

NOT FINAL UNTIL TIME EXPIRES 
TO FILE REHEARING MOTION 
AND, IF FILED, 31SPOSED OF, 

PATSY JONES, 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

THIRD DISTRICT 

JANUARY TERM, A . D .  1996 

* *  

Appellant, * *  

vs . * *  CASE NO. 95-389 

THE STATE OF FLORIDA, ** LOWER 
TRIBUNAL NO. 9 3 - 3 0 7 4 2  

Appel 1 ee . **  

Opinion filed March 13, 1996. 

An Appeal from the C i r c u i t  Court for Dade County, Richard V. 
Margolius, Judge. 

Bennett H. Brummer, Public Defender and B r u c e  A. Rosenthal, 
Assistant Public Defender, for appellant. 

Maingot, Assistant Attorney General, for appellee. 
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The appellant Jones and two co-perpetrators followed *an 

Illinois businessman named Thomas Walsh, who had just  arrived at 

Miami International Airport On his way t.0 a meeting in Broward 

County, from a rental car agency at the airport onto an expressway 

where they stopped his car at gunpoint, shot at him and robbed him 

of money and jewelry. She was convicted of attempted third degree 
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felony murder, as a lesser offense of attempted first degree 

murder, and of armed burglary, armed robbery, car jacking with a 

firearm, and dealing in stolen proper ty .  On this appeal ,  she 

challenges only the first conviction and an upward depar ture  

sentence which was based on the victim's heightened vulnerability. 

We find m e r i t  in both positions. 

1 

I. 

The attempted third degree felony murder conviction must be 

(Fla. 1995). 

(Fla: 3d DCA 

1, 1996), and 

several similar cases,2 we reject the  state's claim that this 

conviction m a y  properly be reduced to a lesser included offense. 

We again certify to the Supreme court the question of great public 

importance stated in ulson. 660 so. 2d at 1069. 

11. 

reversed under State v. Gray, 654 So. 2d 552 

Moreover, as in Wilson v. State, 660 So.  2d 1067 

19951, review granted ( F l a .  Case no. 86,680, January 

The maximum permitted under the guidelines was seventeen 
Years imprisonment. The court departed to impose concurrent 
sentences of life for armed burglary and for armed robbery, 
t h i r t y  years for carjacking with a firearm--all with a concurrent 
three-year firearm mandatory minimum--five years for attempted 
third degree murder, and fifteen years for dealing in s to l en  
property. 

See Gibson v. State, - SO. 2d - (Fla. 1st DCA Case 
no. 94-3311, opinion filed, February 6, 1996) [21 FLW D3581; Pratt 
v. State, - SO.  2d- ( F l a .  1st DCA case no. 9 4 - 1 4 3 2 ,  opinion 
f i l e d ,  January 31, 1996)  121 FLW D311]; Lee  v, State, 664  So. 2d 
330 (Fla. 3d DCA 1995); Alfonso v. State, 661 So. 2d 308 (Fla. 3d 
DCA 19951, cause dismissed, 665 so. 2d 220 ( F l a .  19951, review 
granted ( F l a .  Case no. 86,739, January 30, 1996). 

2 
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The trial court departed upward from the sentencing guidelines 

on the followir,g basis: 

2. The Court's sentence departs from the guidelines 
because the evidence clearly establishes that the  
defendants chose the victim in this case because they 
correctly surmised that he was a tourist. The 
defendant's confession establishes that when she and the 
codefendants decided t o  commit a robbery they drove a 
considerable distance to the area of M i a m i  International 
Airport. Specifically, they drove to the expressway on 
the south side of the a i r p o r t ,  which was closest to the 
rental companies where an out-of-town tourist would most 
likely go to rent an automobile. They forcibly stopped 
the victim's rental car on the expressway and committed 
the crimes for which the defendant was convicted. 

3 .  The victim's status as a tourist made him 
particularly vulnerable to defendant's crimes since his 
lack of familiarity with the area made his escape highly 
unlikely. Moreover, because he was a tourist i t  was a 
great hardship for him to return to M i a m i  to appear for 
deposition and trial. The defendant and her codefendant 
specifically selected the victim in this case because 
they hoped that his vulnerability as a tourist would make 
the crime easier to commit and less likely to be 
successfully prosecuted, 

4 .  The particular vulnerability of a victim can be 
a valid reason for departing from the sentencing 
guidelines. Carter v. State, 550 So. 2d 1130 (Fla. 3d 
DCA 1989); Orange v. State, 535 So. 2d 691 (Fla. 3d DCA 
1988); Berry v. State, 511 So. 2d 1075 (Fla. 1st DCA 
1987). Particularly, when as in this case, the victim's 
vulnerability is the actual reason why he was selected as 
a v i c t i m ,  a departure from the guidelines is warranted. 

Whatever Our own view may be,, the guidelines departure imposed 

because of Walsh's "particular vulnerabilitytt in these 

CirCWStanCeS does not pass muster under controlling decisions of 

the supreme court. E.g., Wemett v. State, 567 So. 2d 882 (Fla. 

1990); Mathis v. State, 515 so. 2d 214 (Fla. 1987); Lerma v. State, 

497 So. 2d 736 (Fla. 1986). This is essentially because Walsh's 

3 
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situation as an out-of - t o w e r  driving a rental car at night on a 

Miami expresswLy was simply no t  significantly more (indeed, was 

probably less) dangerous than that of any other victim of an armed 

robbery, o r ,  even more obviously, any other victim of a car jacking.  

As the Supreme Court said i n  Wemett: 

[A] departure cannot be based on factors common to nearly 
a11 victims of similar crimes. Otherwise, the exception 
would swallow the rule. Previous decisions rendered by 
this Court, in a context similar t o  that presented here, 
support  t h i s  position. 

For example, in Williams, the defendant was 
convicted of aggravated battery with a deadly weapon. W e  
rejected as a ground f o r  departure the fact that the "the 
defendant stabbed the victim while she was sleeping and 
therefore more vulnerable,1* holding that vulnerability of 
the victim llalone is not  a clear and convincing reason to 
depart ."  492 So.2d at 1309. we resolved analogous 
Situations in similar fashion in Mathis v. State, 515 
So.2d 214 (Fla. 1987), and Lema v. s ta te ,  497 So.2d 736 
(Fla, 19861, receded from on other  grounds, State v. 
ROUSSeau, S O 9  So.2d 281, 284 ( F l a .  1987). In Mathis, w e  
rejected a departure predicated on the fact  that the 
victims of an armed robbery were female and working alone 
at night. We reasoned that "victims * defenselessness is 
common to nearly any armed robbery,** and "gender of the 
victim, in and of itself, [is not] an appropriate reason 
for departure.ii Mathis, 515 so.2d at 216. Likewise, i n  
Lemia, the trial court departed from the guidelines in a 
sexual battery case on the grounds that I1[t]he victim was 
an especially susceptible female, *I being a "slight 
female, weighing approximately 108 lbs., while the 
defendant is a stocky, muscular male." Lerma,  497 So.2d 
at 738. We rejected that as a reason for departure, 
holding that helplessness of a sexual battery victim . 
cannot be a valid reason to depart because 
"Unfortunately, the vast majority of victims of sexual 
battery are virtually helpless. Id. at 739. 

Some of the same concerns we had in Williams, Lerma, 
and' Mathis also are present  here. Just as almost a Y  
female armed-robbery victim could be considered 
defenseless to a bigger, stronger male, or almost every 
female sexual-battery victim can be considered helpless 
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when attacked, almost every elderly person could be 
considered helpless and vulnerable to a younger, stronger 
a s s a i l a n t  zuch as W e m e t t .  Vulnerability is n o t  a clear 
and convincing reason to depart from the guidelines when 
the victim‘s helplessness i s  common to nearly all similar 
crimes. Were we to allow the departure here based solely 
on age-related vulnerability, virtually every defendant  
who assaults a n  elderly person or a child would qualify 
for a departure sentence regardless of the nature or 
severity of the  offense. These crimes are reprehensible,  
but such a r u l e  would defeat the purpose and spirit of 
the guidelines. 

Weme t t , 567 So. 2d at 886-87. 

The trial judge’s entirely correct conclusion that the  victim 

was targeted because of the belief that  an attack upon h i m  would be 

especially easy t o  commit and t o  get away with similarly does not 

justify a departure. Presumably all robbers, burglars, and 

carjackers--indeed a l l  criminals--choose their victims on the basis 

of whether their crimes are more, rather than less, likely to be 

successful. Thus, one walking alone on a dark street or working 

alone at a convenience store after midnight is obviously more 

likely to be singled out than a m e m b e r  of a crowd at the Orange 

Bowl. B u t  our courts have consistently held that these 

considerations are not enough t o  support a departure. E-g., 

V a t u ,  515 So. 2d at 214 (females working alone at night not 

“particularly The facts of Williams v. State, 531 

So. 2d 212 (Fla. 1st DCA 1988) are particularly close to O u r s .  

There the court rejected a vulnerability departure based On the 

fact that the victim was the sole employee of an all-night store.  

The court stated: 
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However, victim vulnerability is not a valid reason t o  
depart when the victim's helplessness is based on factors 
common to cearly all victims of armed robbery. Mathis v. 
State, 515 So.2d 214, 215  (Fla. 1987); Burney v .  S t a t e ,  
523 So.2d 795, 795 (Fla. 1st DCA 1988). In this case, as 
in Burney and Mathis, the victim's vulnerability was due 
to the circumstances of his employment.' We conclude that 
t he  victim's vulnerability in this regard was a factor  
common to nearly all armed robbery victims employed by 
business establishments that remain open all night, and 
therefore does not  constitute a valid departure reason in 

I 
I 
I 
I 

this  case. 

wi 11 iams , 531 So. 2d at 218-19. I 
Surely neither the present victim nor those i n  his general 

class w a s  or are more vulnerable than the sleeping victim in 

Williams v. State,  492 so. 2d 1308 (Fla. 19861, the elderly, 

I alcohol-impaired victim in Johnson v. State, 517 So. 2d 792  (Fla. 

3d DCA 19881, the elderly, disabled lady in G r a n t  v. State, 586 SO. 

2d 438 (Fla. 1st DCA 19911, who was at home late at night in bed 
I 
I when the defendant shot i n t o  hex house, or the 86 year-old frail, 

blind victim i n  Byrd v. State, 516 so. 2d 107, 108 (Fla. 4th DCA 

1987). In all of these cases, however, departures based on v i c t i m  

vulnerability3 were reversed. we must do the same. We certify 

that this case also involves a question of great public importance 

I as' to whether the particular vulnerability of a person in the 

Because the trial judge did not base the departures O n  
I 

the ptatM of the victim as a visitor, but rather because of h i s  

directly consider whether a departure could be sustained on that 
ground. 
1986); Steiner v, State, 469 so. 2d 179, 182 n.10 (Fla. 3d DCA 
19851, review denied, 479 So. 2d 118 (Fla. 1985). 

I purported "vulnerability" under the circumstances, we do not 

I See generally State v. Baker, 483 So. 2d 423 (Fla. 
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victim's position j u s t i f i e s  a departure from the guidelines. 

.. 113:. 

I 
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The appellant's convictions f o r  armed robbery, armed burglary, 

carjacking with a firearm, and dealing in stolen property are 

affirmed, the attempted t h i r d  degree felony murder conviction i s  

vacated, and the cause is remanded for resentencing w i t h i n  the 

guidelines. 

Affirmed in part, reversed in part, quest ions certified. 

I 
I 
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II. IMPROPER PINISECUTQIZML 
ARGUMENT 

C 4 4 1  We further find the prosecutor's 
attack on the credibility of an alibi witness on 
the basis that the witness was not immediate- 
ly listed on the defense's witness list to be 
improper as well. The purpose of closing 
argument is solely t~ afford the attorneys 
one final opportunity to argue the facts in 
evidence andlor reasonable inferences to be 
drawn therefrom. E.g., Jones v. State 612 
So.2d 1370 (Fla.1992), cerL dmkd - US.  
- , 114 S.Ct. 112, 126 L.Ed.2d 78 (1993); 
Robinson v. Stu&, 610 So.2d 1283 (Fla.1992); 

127 L.Ed2d 553 (1994); 'Bertolotti v+ State, 
476 So2d 130, 134 (Fla.1985). Moreover, 
Willii correctly points out that the decision of 
whether or when to list a particular witness 
on a pretrial witness list is beyond the con- 
trol of the witness. Therefore, the credibility 
of a witness cannot properly be assailed at 
any stage of a proceeding on the basis of a 
delayed listing of the witness. 

171 The State having been the beneficiary 
of the foregoing m x ,  has the burden of 
demonstrating beyond a reasonable doubt 
that the cbulative effect of this error did 
not contribute to the guilty, verdict. DiGui- 
lia, 491 So.2d at 1139. We conclude that the 
State cannot sustain its burden here. The 
State's evidence in this Cage was anything 
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Before SCHWARTZ, C.J., and 
JORGENSON and GREEN, JJ. 

SCHWARTZ, Chief Judge, 
The appellant Jones and two co-perpetra- 

tors followed an Illinois businessman named 
Thomm Walsh, who had just arrived at Mia- 
mi International Airport for a meeting in 
Browad County the next day, fxom a rental 
car agency at the airport onto an expressway 
where they stopped his car at gunpoint, shot 
at hini and robbed him of money and jewelry. 
She was convied of attempted third degree 
felony murder, BS a lesser offense of attemptr 
ed first degree murder, and of armed burgla- 

1 

I 

1. The maximum permitted under the guidelines 
was seventeen years imprisonment. The court 
departed to impose concurrent sentences of life 
for armed burglary and for armed rubbery, thirty 
years for carjacking with a fireann-dl with a 
concurrent three-year firearm mandatory mini- 
mum4ive years for attempted third degree mur- 
der, and ,fifteen years for dealing in stolen pmp- 
erry.. ,, 

ry. m n c d  r o l r l ~ ~ y ,  c~iq~ic l~ i i ig  with ;I 171 p;iimi, 

at i d  cle~iling i n  stolen property. On tliis :ip 
pcal, slic cltalleiiges only tlic first. cowiction 
and an upward departure sentence which was 
Imwd on the victmi's hciglitencid vulnerabili- 
ty.' WP lid merit in both positions. 

I. 
L1,ZI  The attempted third degec felony 

murder conviction must be reversed under 
Sf&e 11. Gray, 654 S0.2d 552 (Fla.1995). 
Moreover, as in Wilson w. Stus& 660 So.Zd 
1067 (Fla. 3d DCA 1995), review granted, 668 
S0.2d 604 (Fla.1996), and several similar 
cases? we reject the state's claim that this 
conviction may properly be reduced to a less- 
er included offense. We again certify to the 
Supreme Court the question of great public 
importance stated in Wilson, 660 So.2d at 
1069. 

11. 
I31 The trial court departed upward from 

the sentencing guidelines on the following 
basis: 

2. The Court's sentence departs from 
the guidelines because the evidence clearly 
establishes that the defendants chose the 
victim in this case because they correctly 
surmised that he was a tmrist. The de- 
fendant's confession establishes that when 
she and the codefendants decided to com- 
mit a robbery'they drove a considerable 
distance to the area of Miami International 
Airport. SpecXcally, they drove to the 
expressway on the south side of the air- 
port, which was closest to the rental corn- 
panies where an out-of-town tourist would 
most likely go to rent an automobile. 
They forcibly stopped the victim's rental 
car on the expressway and cormnitted the 
crimes for which the defendant was con- 
victed. 

2. See Gibson v. State, 667 So.2d 884 (Ha. 1st 
DCA 1996); Pmtr v. State, 668 S o l d  1007 (Ha. 
1st DCA 1996): h ' v .  State, 664 So.2d 330 (Fh 
3d DCA 1995):.Alfonh v. State, 661 S03d 308 
(Fla. 3d DCA 1995). cause dimid. 665 So2d 
220 (Fla.1995). review p t e d ,  668 So.2d 603 
(Ela. 1996). 
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:3. n e  1 l ~ ! l l , l ~ q  s~,ltu., ,I i ~ ~ t  ~ . ~ i ( i ~  
hiin prticiJI:ii.lj  \~1iI11pr:il)lc ( r e  rirAf(.id;int’s 
criiiirs m c c  ):is 1:ick of fiimill:irity t\il Ir 1 hc 
ai‘w iiiadc lii4 esmpc highly urriikrly 
Morcovcr, Im:wsc hc wis a. tourist it WAS 

a p e a t  hardship for. h i m  l o  w t w n  to Mi3- 

dcfccdant and her codefcndant specifically 
selected the victim in this ciisc hccausc 
they hopcd that his vrilnerability as a tour- 
ist w d d  make the crime casicr to commit 
and less likely to be succcssfully prosecut- 
ed. 
4. The particular vulnerability of a vic- 

tim can be a valid rcason for deywling 
from the sentencing guidelines. Carter v. 
State, 550 So.Zd 1130 (Fla. 3d DCA 1989); 
Orange 11. State, 535 So.2d 691 (Fla. 3d 
DCA 19H); Berry u. State, 511 So.Zd 1075 
(Ha. 1st DCA 1987). Particularly, when 
as in this case, the victim’s vulnerability is 
the actual reason why he was selected as a 
victim, a departure from the guidelines is 
warranted. 

Whatever our own view may be, the guide- 
lines departure imposed because of Walsh’s 
“particular vulnerability” in these circum- 
stances does not pass muster under control- 
ling decisions of the supreme court. E.g., 
W m t t  v. State, 567 So.2d 882 (Fla.1990); 
Mathis u. S W  515 So2d 214 (Fla.1987); 
L e m  v. State, 497 So2d 736 (Fla.1986). 
Thii is essentially because Walsh’s situation 
as an oubof-towner driving a rental car at 
night on a Miami expressway was simply not 
significantly more (indeed, was probably less) 
dangerous than that of any other victim of an 
armed robbery, or, even more obviously, any 
other victim of a carjacking. As the Su- 
preme Court said in Wemettr 

[A] departure cannot be based on factors 
common to nearly all vidims of similar 
crimes. Otherwise, the exception would 
swallow the rule. previous decisions ren- 
dered by this Court, in a context similar to 
that presented here, support this position. 

For example, in Wiuiam [u. St& I, the 
defendant was convicted of aggravated 
battery with a deadly weapon. We reject- 
ed as a ground for departure the fact that 
the “the defendant stabbed the victim 
while she wm sleeping and therefore more 
vulnerable,” holding that vulnerability of 

1111 31)]XIr I‘O!’ dPpOSJ!i<rIl :In(] tl<:l! Th4’ 

f Iic victiiti ~ ‘ J I U I I C  IS i i o t  ;I clc,~r ; t ~ i d  riin 
vincing iy’asori to tic1)iIl.t ” 492 So %! 
I I:;c)8] a~ 1300. We resolved analogous 
situittions in simi!w fashion in Mnth is o. 
Slrctr: 515 Yo.2tl 214 (Fla.lYS7), and Lenm 
ti. Stde, 497 Su.2d 1% (E’la.lW), receded 
from on other pounds, State u. Roussr‘n~. 
509 So.Bti 281, 284 (E’la.lS87). In MothLs, 
we rejected a departure predicated on the 
fact that the victims of an armed robbery 
were female and wor.lung alone at niglil. 
We reasoned that “victims’ defenselessness 
is conirnon to nearly any anned robbery,“ 
and “gender of the victim, in and of ibclf, 
[is not] an appropriate reason for depar- 
ture.” Mathis, 515 So.Zd at 216. Like- 
wise, in Lenna, the trial court departed 
from the guidelines in a sexual battcry 
case on the grounds that “[tlhe victim was 
an especially susceptible female,” being a 
“slight female, weighing approximately 108 
Ibs., while the clefendint is a stocky, mus- 
cular male.” Lerrna, 497 So2d at 738. 
We rejected that as a reason for depar- 
ture, holding that helplessness of a sexual 
battery victim cannot be a valid reason to 
depart because “unfortunately, the vast 
majority of victims of sexual battery are 
virtually helpless.” Id. at 739. 

Some of the same concerns we had in 
Williams, Lemza, and Mathis also are 
present here. Just as almost any female 
axmed-robbery victim could be considered 
defenseless to a bigger, stronger male, or 
almost every female sexual-battery victim 
can be considered helpless when attacked, 
almost every elderly person could be con- 
sidered helpless and vulnerable to a youn- 
ger, stronger assailant such as Wemett. 
Vulnerability is not a clear and wnvincing 
reason to depart from the guidelines when 
the victim’s helplessness is common to 
nearly all similar crimes. Were we to 
allow the departure here based solely on 
age-related vulnerability, virtually every 
defendant who assaults an elderly person 
or a child would qualify for a departure 
sentence regardless of the nature or sever- 
ity of the offense, These crimes are repre- 
hemile, but such a rule would defeat the 
purpose and spirit of the guidelines. 

Wemett, 567 So2d at 886-87. 
The trial judge.’s entirely c o m t  conclu- 

sion that the victim was targeted because of 
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N C  niorc. Y~IOIW th,m IE~s,  likcly t o  hr wc‘- 

cc~ssful. Thus, one wallting alone on a cla~lt  
strcct or working alonc at ii ronvcnicnct~ 
stow aftcl- midnight is more likely to be 
singled out than H rriemtm of ii crowd at  the 
Orange Bowl. But our courts 1i:ive consis- 
tently held that these considcratinns are not 
enough to support a departure. E g ,  Math-  
is, 515 So9d at  214 (females working alone at 
night not “pai-ticularly vulnerable”). The 
facts of Williuwu v. State, 531 So.2d 212 (1%. 
1st DCA 1988) are close to ours. Thew the 
couit. rejected a vulnerability departure 
based on the fact that the vicLim was the sole 
employee of an all-night store. The court 
stated: 

However, victim vulnerability is not a valid 
reason to depart when the victim’s help- 
lessness is based on factors common to 
nearly all victims of armed robbery. 
Muthis v. State, 515 So.Zd 214, 215 (Fla. 
1987); Burney v. Shk,  523 So2d 795, 795 
(Fla. 1st DCA 1988). In this case, as in 
Burney and Mathis, the victim7s vulnerabil- 
ity was due to the circumstances of his 
employment. We conclude that the vic- 
tim’s vulnerability in this regard was a 
factor common to nearly all armed robbery 
victims employed by business establish- 
ments that remain open all night, and 
therefore does not constitute a valid depar- 
ture reason in this case. 

WiuiamS, 531 So.2d at 218-19. 
Surely neither the present victim nor those 

in his general class was or are more vulnera- 
ble than the sleeping victim in WiU.iamS v. 
Sih& 492 So.2d 1308 (Fla.19861, the elderly, 
alcohol-impaired victim in Johnson v. State, 
517 S0.M 792 (Fla. 3d DCA 19881, the elder- 
ly, disabled lady in Grant v. Stui%, 586 So.2d 
438 (Fh. 1st DCA 19911, who was a t  home 
late& night in bed when4he defendant shot 

3, Because the trial judge did not base the depar- 
tures on the status of the victim as a visitor, but 
rather ’because of his purported “vulnerability“ 
under the circ-ces, we,do not directly w n -  
sider whether a departure could be sustained on 

I l l .  
~ 1 i c  appellint’s convictions f o r  armed rob- 

hery, a m e d  burglary, carjacking with a fire- 
arm, and dealing in stolen property are af- 
firmed, the atteinpted third degree felony 
murder coiiviction is vacated, and the cause 
is remanded for resentencing within the 
pidelines. 

Afhned in part, reversed in pait, ques- 
tions certified. 
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