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OVERTON, J. 
Wc have for review Espinosa v. State, 

668 So. 2d 1 1 16, 1 1 18 (Fla. 5th DCA 1996), 
in which the district court revcrscd Richard 
Espinosa's conviction for resisting an officcr 
without violence due to insuffcicnt evidence 
and certified the following question as one of 
great public importance: 

IS RESISTING AN OFFICER 
WITHOUT VIOLENCE (Section 
843.02) A LESSER INCLUDED 
OFFENSE OF RESISTING 
WITH VIOLENCE (Section 
843.01)? 

We have jurisdiction. Art. V, 8 3(b)(4), Fla. 
Const. For the reasons expressed, wc 
answer the question in the qualified 
afirniative, finding that rcsisting arrest 
without violcncc is a perniissive lesser- 
included offense of resisting arrcst with 
violence. We quash the district court's 
decision with directions that this cause be 

remandcd for a finding by thc trial court on 
the suiKciency of the evidence on the greater 
offcnsc of rcsisting arrest with violcncc. 

The facts of this case are as follows. 
Espinosa was chargcd with rcsisting arrest 
with violence pursuant to section 843.01, 
Florida Statutes (1995)' On Espinosa's 
cxprcss rcquest, the trial judge gave a lesser- 
included offense instruction informing the 
jury that it could convict Espinosa for 
resisting arrcst without violcncc undcr 
section 843.02, Florida Statutcs (1 999.' 

'Section 843.01 provides: 

Whoever knowingly and 
willfully resists, obstructs, or opposes 
any oficer as defined in s. 943.1 O( 1 ), 
(21, (3)- (61, (7), (8), or (9): member 
of the Parole Commission or any 
administrative aide or supervisor 
employed by the commission; parole 
and probation supervisor; county 
probation officer; personnel or 
representative of the Department of 
Law Enforcement; or other person 
legally authorized to execute process 
in the execution of legal process or it1 
the lawful execution of any legal duty, 
by offering or doing violence to the 
person of such officer or legally 
authorized person, is guilty of a felony 
of the third degree, punishable as 
provided in s. 775.082, s. 775.083, or 
s. 775.084. 

2Section 843.02 provides: 

Whoever shall resist, 
obstruct, or oppose any oficer as 



Espinosa was convicted by a jury of resisting 
arrest without violence. 

On appeal, the Fifth District Court 
reversed the conviction, finding that (1) 
Benjamin v. Statq, 462 So. 2d 110 (Fla. 5th 
DCA 1985), niade it clear that proof of a 
legal arrcst is an essential element of resisting 
arrest without violence but that it is not an 
essential element or  resisting arrest 
violence; (2) under Benjamin, resisting arrcst 
without violence is not a lesser-included 
offense of resisting arrcst y&€~ violence 
because the State is required to prove the 
additional element of legality of the arrest for 
the lesser charge; and (3) the evidcncc in this 
case was insufficient to provc that thc arrest 
was lawful, As a result of these findings, the 
district court concluded that Espinosa's 
conviction could not stand. 

In reaching its conclusion, the district 
court rejected the State's contention that 
Espinosa had waived the right to raise the 
sufficiency of the evidence issue by 
requesting that the lesser-included olTense 
instruction be given. Thc district court noted 
that, under case law, the acceptance of a 
court's oKer to give a jury instruction on a 
lesscr-includcd offcnsc constitutcs a waivcr 

defined in s. 943.10(1), (2) ,  (3),  (6j, 
(71, (81, or (9); member of the Parole 
Commission or any administrative 
aide or supervisor employed by the 
commission; county probation officer; 
parole and probation supervisor; 
personnel or representative of the 
Department of Law Enforcement; or 
other person legally authorized to 
execute process in the execution of 
legal process or in the lawful 
execution of any legal duty, without 
offering or doing violence to the 
person of the officer, shall be guilty of 
a misdemeanor of the first degree, 
punishable as provided in s. 775.082 
or s. 775.083. 

of thc right to contest thc conviction as bcing 
an unchargcd offense. Howcvcr, the district 
court statcd that the waivcr of the right to 
challcngc thc conviction of an uncharged 
offense does not constitute a waiver of the 
requircmcnt that the State prove each and 
cvcry elcnient of the offcnsc. 

As acknowledged by the Statc, the law is 
well settled that the legality of the arrcst is an 
element or the offcnse of resisting arrcst 
without violence. SCC. u, State v. 
Saundcrs, 339 So. 2d 641 (Fla. 1976); 
Beniamin; Johnson v. State, 395 So. 2d 594 
(Fla. 2d DCA 1981); Lcc v. S tate, 368 So. 
2d 395 (Fla. 3d DCA), cert, denied, 378 So. 
2d 349 (Fla. 1979). Further, courts haw 
consistcntly read section 776.05 1 ( I ) ,  Florida 
Statutes (1 995),3 in pari materia with scction 
843.01 to eliminate that clcrnent as to the 
offcnsc of rcsisting arrest with violcncc. 
State v. Davis, 652 So. 2d 942 (Fla. 5th 
DCA 1995); Benjamin; Johnson: Lowey v.  
State, 356 So. 2d 1325 (Fla. 4th DCA 
1978).4 

3Section 776.051 provides: 

( I  j A person is not justified 
in the use of force to resist an arrest hy 
a law enforcement officer who is 
known, or reasonably appears, to be a 
law enforcement officer. 

(2) A law enforcement 
officer, or any person whom he has 
summoned or directed to assist him, is 
not justified in the use of force if the 
arrest is unlawful and known by him 
to be unlawful. 

41n its opinion, the district court questioned the 
wisdom of this line of cases. &g &Q Poreshaw v. State, 
639 So. 2d 683 (Fla. 5th DCA I994)(Harris, J., 
concurring). We decline to address this well-settled issue 
of law. 
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Under Florida Rule of Criminal 
Procedure 3.5 1 O(b)' the giving or  an 
instruction on a lesser offensc is a matter of 
discretion for the trial judgc, who must 
determine whether the charging document 
and evidence at trial suppod the giving of the 
instruction on thc lesser offense as a 
permissive lesser-included offense. 
Himins v. State, 565 So. 2d 698 (Fla, 1990); 
state v. Wimberlv, 498 So. 2d 929 (Fla. 
1986). Under this rule, either the defense or 
the State can request an instruction on a 
permissive lesser-included offense when 
counsel has a good €aith belief that such an 
instruction is warranted by the evidcnce. 
"An instruction on a pcrmissive lesser 
includcd offense should be prccluded only 
where 'there is a total lack of evidcncc of the 
lesscr offense."' Amado v. S tate, 585 So. 2d 
282,282-83 (Fla. 199l)(quoting In re Use 
by Trial Courts of-Standard Jury 
Instructions, 43 1 So. 2d 594, 597 (Fla.), 
rnodificd, 43 1 So. 2d 599 (Fla. 1981)). 
Thus, resisting arrcst without violencc is a 
permissive Icsser-included olfense of 
resisting arrest with violence, provided the 
elements of thc Icsser offense are set forth in 
the charging document and somc cvidence of 

5Rule 3.510 provides: 

On an indictment or 
information on which the defendant is 
to be tried for any offense the jury may 
convict the defendant of 
. . . .  

(b) mv offense that a s a  
patter of law is a necessarily included 
offense or IZ lesser i n c l u d e d s e  of 
tlx offense charped & indictment 
or mfo -ion and is sunoorted bv && 
m. The iudne shall not instruct 
on anv l e w  W d e d  offense as t o 
which there is no e v m .  

the law~ulness of the arrcst is submitted at 
trial. 

In this case, the charging document 
specifically provided that Espinosa resisted a 
law enforcement officer "in the lawful 
execution of a lezal duty, to wit: thc arrest 
ol' the defendant." Additionally, at trial, 
testimony was offcred that thc officer 
believed thc warrantlcss arrest was lawful 
bccause he had probable causc to make thc 
arrest cven though the person providing the 
inlbrmation for the probable cause was 
known to lie; the officer had to travel to 
another jurisdiction to make the arrest; and 
he had time to contact an agcncy in that 
jurisdiction for assistance. Thc prosecutor 
argued in closing that "at the time [of the 
arrest], the officcr was engaged in the lawful 
execution of his legal duties. And I would 
submit we've proven that." Clearly, in this 
case there was some evidcnce regarding the 
legality of the arrest. Thus, the trial judge 
properly gavc the instruction on the Icsser- 
included ollense of resisting arrcst without 
violence. Espinosa, however, argues that, 
while this evidence was sufficient to warrant 
the instruction, thc district court correctly 
found that this evidence was insufficient to 
establish the legality of the arrest beyond a 
reasonable doubt and correctly reversed his 
conviction. 

The State on the other hand argues that 
the true issue in this case is whcther 
Espinosa waived the right to challenge his 
conviction for rcsisting arrest without 
violence because he specifically requested 
the jury instruction on that lesser-included 
offense. In making its argument, the State 
relics an our decision in Ray v State, 403 
So. 2d 956 (Fla. 1982). In w, an 
instruction was given on lewd and lascivious 
acts as a lesscr-includcd offense of scxual 
battery on a child under thc age of'elcven 

(Emphasis added.) 
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when, in fact, it was not a lesser-included 
ollense of that charge. This Court stated 
that it was not I'undamcntal error to convict a 
defendant undcr an erroneous lcsser-includcd 
charge if the defendant had an opportunity to 
object to the charge and failed to do so, as 
long as (1) the improperly charged offcnse is 
lesser in dcgree and penalty than the main 
offensc, or (2) defense counsel requestcd the 
improper charge or relied on it in argument 
to the jury. Because defensc counsel in this 
case requested the instruction and becausc 
the offense for which he was convicted was 
lesser in penalty and degree than thc charged 
oKense, the State argues that, under &y, 
Espinosa has waived the right to challcnge 
his conviction, 

Under the State's argument, the question 
we must addrcss is whether a defendant can 
request and rely on an instruction on a 
permissive lesser-includcd offense and thcn 
complain that a subsequent conviction for 
the lesser-includcd offense is improper 
because there is insufficient evidence to 
convict a defendant for that offense. This is 
somewhat distinct from the situation in &, 
because in that case the instruction was given 
in error, whereas in this case the instruction 
was properly given. Neverthelcss, for policy 
reasons similar to those underlying thc 
rationale in &, we do not believe that a 
defendant who requests an instruction on a 
lesser-included offense should be allowcd to 
complain on a sufficiency of the evidcnce 
claim on the lesscr-included offense whcn 
sufficient evidencc cxists to convict the 
defendant for the greater offense. Accord 
Bradford v. Sate, 567 So. 2d 91 1,915 (Fla. 
1 st DCA 1990) (sufficiency of evidence on 
lesser-included crimc cannot be considcred 
when cvidence is sufficient to convict for 
greater one), review denied, 577 So. 
2d 1325 (Fla. 1991). To hold otherwise 

would allow a dcfcndant to rcquest an 
instruction on the lcsser-includcd offensc in 
anticipation that thc jury will cxercisc its 
"pardon power," after which the defcndant 
could scck reversal based on thc suficiency 
of the evidcnce. Aniado ("pardon power" 
allows jury to find defcndant guilty of lesser- 
included offensc even when evidencc is 
sufficient to convict for greater offense). 
Such a holding would allow a defendant to 
esscntially "sandbag" the State while 
committing a fraud on both thc jury and the 
judge. Consequently, we find that a 
dcfendant who requests an instruction on a 
lesser-included oCfensc or affirmatively relies 
thereon may contest the sufficiency of thc 
evidencc on a lesser-included offcnse only 
whcn the evidence is insuficient to convict 
the defendant on the greater charge as wcll. 
We do not bclieve that such a holding 
unconstitutionally relicves the State of its 
burden to convict a defendant of each and 
every clcment of the offense. To the 
contrary, wc find that the act olrequcsting 
the instruction on the lesscr-included offense 
or affirmatively rclying on the instruction 
waives this right in exchange for thc 
possibility of allowing the jury to exercise its 
pardon power. 

we answcr the certificd question in the 
affirmative, finding that misting arrest 
without violence i s  a permissive Icsser- 
included offensc of resisting arrest with 
violcnce. Additionally, we conclude that a 
defcndant who requests an instruction on a 
lesscr-included offense or affirmatively relics 
thereon may contest thc sufficiency of the 
evidence on a lesser-included offense only 
whcn the evidencc is insufficicnt to convict 
the defendant on greater charge as well. We 
quash the decision of the district court with 
directions that this causc be remanded for a 

Accordingly. for the reasons expressed, 
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finding by the trial court as to the sufficiency 
of the evidence on the greater offcnse. 

It is so ordered. 

SHAW, GRIMES, HARDTNG, WELLS and 
ANSTEAD, JJ., concur. 
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