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STATEMENT OF THE CASE AND FACTS

Sonny D. Anderson was charged by information with commtting
perjury in an official proceeding and providing false infornmation
in an application for bail. §§ 837.02, 903.035, Fla. Stats.
(1991) , The factual allegation supporting both charges was “...his
| ateness to court on October 8, 1990 which resulted in his being
remanded to custody and a bond increase was due to his taking his
girlfriend s daughter, Desera Hollie, to the energency room of the
Central Florida Regional Hospital in Sanford..." (R 4-5)

At Anderson's jury trial, the State introduced the transcript
of the proceeding held on January 25, 1991, during which Anderson
testified that the reason he was late for court on Cctober 8, 1990,
was because he took his girlfriend s daughter to the hospital. The
State also presented testimony from the Anderson's girlfriend that
Anderson had not taken the child to the hospital before he arrived
at the courthouse on Cctober 8. Anderson was convicted of perjury
in an official proceeding and providing false information in an
application for bail, both third degree felonies. Anderson was
sentenced as an habitual offender to two concurrent ten year terms
of incarceration.

An order granting a belated appeal on Septenber 1, 1993. An
initial brief was filed on Anderson's behalf on Mirch 9, 1994,
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alleging that the trial court erred in adjudicating Anderson guilty
and inposing separate sentences for both charges due to the
prohi bition against double jeopardy. The state filed its answer
brief; there was no oral argunent requested by either side.

On June 16, 1995, the District Court of Appeal, Fifth
District, entered an opinion finding that double jeopardy was
viol ated because these two crines were the sanme “core offense".
Moreover, the court found that the legislature could not have
intended that by telling a single lie at a single hearing Anderson
conmitted two third degree felonies. “Even absent the rul e of
lenity, it does not appear to have been the legislature's intent in
enacting these statutes to transform this event of making one false

statenent into two discrete crines." Andersopn—v— State 669 So.

2d 262, 265 (Fla. 5th DCA 1996) .

Judge Goshorn di ssented, agreeing that the controlling statute
was section 775.021, Florida Statutes (1991). These two of fenses
pass the traditional Blockburger test as each requires an el enent
that the other does not, afinding also nmade by the mgjority.

Nor did conviction of these two offenses run afoul of the
exceptions delineated in the statute, found Judge Goshorn. There
is no "core offense" of lying, and so subparagraph 775.021(4) (b) (2)
is inapplicable. Neither is one crine "subsunmed" in the other in
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his view, because the false information necessary for a violation
of subsection 903.035(3) is not required to be provided in an

"official proceeding" as defined by section 837.02. It was not the

factual allegations of this case, but rather, the statutory

el ements which nust be exam ned. Further support for this
conclusion was found by Judge Goshorn in the observation that both

crimes were third degree felonies, and so one cannot be a |esser of

t he ot her.
Upon the State's timely notion for rehearing, the district

court certified te follow ng question to this Court for resolution:

WHETHER THE DOUBLE JEOPARDY CLAUSE
PERM TS A DEFENDANT TO BE CONVI CTED
AND SENTENCED UNDER BOTH SECTI ON
837. 02, FLORI DA STATUTES  (1991),
PERJURY IN AN OFFI Cl AL PROCEEDI NG
AND SECTI ON 903. 035, FLORI DA
STATUTES (1991), PROVID NG FALSE
| NFORVATI ON I N AN APPLI CATI ON FOR
BAIL, FOR CHARGES THAT ARISE QUT OF
A SINGE ACT?

Notice to invoke this Court's jurisdiction was tinely filed and

this brief follows in accordance with this Court's order of April

18, 1996.




SUMVARY OF ARGUMENT

It is the sole prerogative of the legislature to define crines
and affix punishnent. In the context of nultiple punishment for
one act, the Florida Legislature has expressed its intent in
section 775.021(4), Florida Statutes (1993). All parties agree
that the two crimes at issue survive the threshhold test because
each contains an elenent that the other does not.

The next relevant question is whether cunulative punishment is
nonet hel ess precluded because the two crinmes are the sane,
necessarily lesser offenses or ‘offenses which are degrees of the
same offense as provided by statute." JId. As this Court recently
observed, the Blockburger test is designed to identify crimes that
are the same or necessarily l|esser included offenses.

The remaining statutory exception limts cumulative punishment
for degrees of crimes which have different elenments and are not
necessarily |esser included offenses. Exanples include the various
forms of sexual battery and first, second and third degree nurder.
Even though these crinmes are not the same or |esser offenses of
each other, the legislature does not intend multiple punishment for
one act because they are ‘degrees of the same offense as provided
by statute.”

The dissent below was correct that the common element of the
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“core offense" nmust itself be a crime to be the ‘same offense as
provided by statute."” Lying is not a crine. Therefore, the
legislature intends cunulative punishment for perjury in an
official proceeding and providing false information in an
application for bail. The State respectfully requests this

Honorable Court to answer the certified question in the

affirmative.




ARGUMENT

DOUBLE JEOPARDY DCES NOT PRCHIBIT
CONVI CTI ONS FOR PERJURY IN AN
OFFI CI AL PROCEEDI NG AND PROVI DI NG
FALSE | NFORMATION IN AN APPLI CATION
FOR BAI L BECAUSE EACH CONTAI NS AN
ELEMENT THAT THE OTHER DOES NOT AND
NONE OF THE STATUTORY EXCEPTI ONS
APPLY.

This case involves the species of double jeopardy which
answers khe question of what crimes can be charged in a single
prosecution for one act. Al though this question is relatively
basic, resolving it is the subject of nuch judicial effort.! "The
hard part is figuring out what this statute means and how it
applies to a given set of charged offenses.”" Anderson v. State,
669 So. 2d 262, 263 (Fla. 5th DCA 1995). In this case, the State
contends that the district court reached a legally incorrect
conclusion that convictions and sentences for both of these two
of fenses are barred by double jeopardy.

VWhen cunul ative punishnents are inposed in a single trial, the

double jeopardy clause does no nmore than prevent the sentencing

court from prescribing greater punishment that the |egislature

las of this witing, the Court has pending before it several
curmul ative punishment double jeopardy cases. See, Boler and Q(ats
v. State, Case No. 85,623; M.P, v. State, Case No. 86,968, Salazar
v. State, Case No. 87,010; gGaber v. State, Case No. 86, 990.
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i ntended. Migsouri v. Hunter, 459 U S. 359, 103 S. Q. 673, 74 L.

Ed. 24 535 (1983); Jones v. Thomas, 491 U S 374, 109 S. O. 2522,

105 L. Ed. 24 322 (1989). Wiere a legislature specifically
authorized cunulative punishnents under two statutes, regardless of
whet her those two statutes proscribe the “same" conduct under
Blockburger, a court's task of statutory construction is at an end.
Missouri V. Hunter, 103 5. Ct. at 679. This is so because the
power to define crimes and prescribe punishnents for those found
guilty of them resides solely with the |egislature. Albernaz V.

United States, 450 U.S. 333, 101 S. . 1137, 67 L. Ed. 2d 275

(1981). As this Court recognized in State v. Hegstrom, 410 So. 2d

1343, 1345 (Fla. 1981), “(t)o hold that the double jeopardy clause
mght violate the Constitution by authorizing too nmany punishnments
for a single act 'demands nore of the double jeopardy clause than
it is capable of supplying.’” (footnote omtted).

In the recent case of gState v. Johnson, 21 Fla. L. Veekly S

154 (Fla. April 4, 1996), this Court held that the appropriate test
to determne whether double jeopardy bars multiple punishments is

t he Blockburger? test, which has been codified as section 775.021,

Florida Statutes (1995). The question is not the particular
Blockburger V. Upited States, 284 US 299, 52 §. C. 180, 76
L. Ed. 306 (1932).




factual allegations of the case, but rather, whether each crine
requires proof of an elenent that the other does not.

In this case, all parties agree that the two crines at issue
are not the same under this test. The crine of providing false
information in an application for bail requires proof that the
false information was provided in connection with an application
for or attenpt to secure bail. A perjury charge requires proof
that the false statement occurred in an official proceeding, and
that it was nmade under oath.

In Florida, the expression of legislative intent does not end
with the Blockburger test. Section 775.021(4) (b) (1) lists three
exceptions to the rule that the legislature intends multiple
puni shments: 1) offenses which require identical elements of proof;
2) offenses which are degrees of the same offense as provided by
statute; and 3) offenses which are |esser offenses the statutory
el enents of which are subsumed by the greater offense. This Court
has held that this legislative intent is not nmerely an aid in
determing whether the legislature intended multiple punishments,
but rather a precise polestar. State v. Smth, 547 So. 2d 613, 615
(Fla. 1989).

In State v. gmith, 547 so. 24 at 616 n. 6, this Court

described the three exceptions which prohibit inposition of
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mul tiple punishments as offense which are: 1) the sane; 2)
necessarily included; or 3) a degree offense. The statutory
| anguage at issue here is: ‘offenses which are degrees of the same
offense as provided by statute." The State respectfully suggests
that the legislature intended this category to preclude multiple
puni shment for offenses which are degrees of the same crine, but
which are not necessarily lesser included offenses. For instance,
sexual battery as proscribed in section 794.011 has several
different degrees of crinmes depending upon the existence of
different elenents, but the various kinds of sexual battery are not
necessarily lesser included offenses of each other. So, one act of
sexual intercourse against a physically incapacitated person
acconplished by violence could constitute two crimes under
Blockburger. §§794.011(4) (a); 794.011(4) (b), Fla. Stats. (1995)
They are not the ‘sane" nor is one "subsumed" in ther other. Yet
double jeopardy would bar two convictions because the two crines
are ‘degrees of the sane offense as provided by statute.”

In a simlar vein, third degree nurder is not a necessarily
| esser included offense of second or first degree nurder. The
State submits that the legislature sought to except these types
crimes from cunulative punishnment, even though they survive a
Blockburger test, are not "identical" and are not "lesser
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of fenses... subsumed by the greater offense."”

In Sirmong V. State, 634 So. 2d 153, 154 (Fla. 1994), this

Court held that this statutory |anguage proscribed separate
puni shments for “...offenses (that) are nerely degree variants of
the core offense of theft." Dissenting, Justice Ginmes noted that

grand theft and robbery have always been entirely separate crines,

citing State v. Rodriguez, 500 So. 2d 120 (Fla. 1986). In his

view, the ‘core offense” analysis was just a resurrection of the
rejected Carawan "separate evils" test. The State respectfully
suggests that Justice Ginmes was correct. The effect of the ‘core
of fense" analysis is enphasize the facts of the particular case,
and not the statutory elenments of the crime. "The hard part is
figuring out what this statute means and how it applies to a given
set of charged offenses.” Anderson V. gtate, 669 So 2d 262, 263
(Fla. 5th DCA 1995). The State respectfully invites this Honorable
Court to clarify Sirmons and hold that "core offense" neans degrees
of the same statutory offense as described above.

Should this Court determine that °‘degrees of the sane offense"
is equivalent to ‘core offense”, then at the very |east, the common
el enent should be a conplete crimnal offense. In a concurring
decision in Sirmons, Justice Kogan noted that, "Florida's crimnal

code is full of offenses that are nerely aggravated forns of
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certain core underlying offenses such as theft, battery, possession
of contraband and homcide." Id. at 155. These offenses are all
complete crimes. Here, lying or providing a false statement is not
a crimnal offense, and so there is no core offense. "It is only
when the defendant nakes the intentionally false statement ‘in an
official proceeding’ or ‘in connection with an application for

bail' that the behavior beconmes crimnal." Anderson v, State, 669

so. 2d at 267.

To define core offense as a common el ement which is not itself
a crinme would expand the statutory | anguage beyond its obvi ous
meani ng. "OFfenses which are degrees of the sane offense as
provided by statute" must be interpreted to nean that the comon
element is a crime defined by statute

Nor can one of these offenses be alesser of the other as
descri bed by subsection (3), because they are both third degree
felonies. see, Jones v, State, 588 so 2d 644 (Fla. 2d DCA 1991),
approved, 608 So. 2d 797 (Fla. 1992). Moreover, as this court
recently observed in State v. Johnson. supra, the Blockburger test
by its very nature is designed to distinguish between crimes that
are |l esser included offenses and crines that are not; if two crines

are separate under this test, then one cannot be a |esser of the

other. See algo, State v, Weller, 590 So. 2d 923, 926 (Fla. 1991).
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The parties agree that the crinmes at issue do not run afoul of
t he Blockburger test. The next relevant question becones whether
the legislature nevertheless intends to preclude cunul ative
puni shnment because the two offenses fall into one of the three
categori es excepted by statute. The core offense analysis is
unwor kabl e because it focuses on the conduct. The legislature
intended “offenses which are degrees of the sane offense as
provided by statute" to prevent punishment for two crines that are
degrees of the same offense but not |esser included offenses |ike
sexual battery and hom cide. Even if ‘core offense" analysis is
correct, the district court incorrectly held these two crinmes share
a ‘core offense" because lying is not a crine. To hold otherw se
effectively rewites the statute because no longer would the two

crimes have to be the “same offense as provided by statute".
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second degree
to'mean the scope of extént of crimes'identi-
ﬁed anywhere in"the Flonda Statutes that
are. ‘éssentlally 'vanetles “of
offense s These rare “‘degree ‘factoi's” 'and
they ‘are dlfferent from’ f‘degrees of crlme
See “also “Sirmons” ﬂJ"'State, 7634 S0.2d 1158
(Fla.1994), State v Chapman,; 625 So2d 838
(F12:1993). 124 S—rtwang $ovrien o) waut
’-In Goodwm, “the” court he'ld that Yehicular
hormc1de ‘and’ unlawful blood H1éohol “level
manslaughter (UBAL 'ih"a".'nslaughter) Were
aggravated forms of & smgle underly'mg of
fense" dxstmgmshed ‘only’ by degree Tactors.”
634 S0.2d at 157 (emphams added) ‘Yet the

ESHES - riymtdg A

DL

5. 'Vehlcular homlClde requxres pi‘oof that the de-
“fentant killed '§ someone ‘while’ operating a motor -

Lz vehicle in a'reckless manner and that there be a
- causal relatlon.shlp between ‘that recklessness
and the Lvictim's death ngdon v State, ,490
'”S "Zd 1252 (Fla. 1986) Tt 'doés tiot requ e proof
“*that the’defendant Was infoxicated.” By contrast,
~UBAL manslaughter (or:DUI manslaughter) re-
'qulres proof that the defendant killed someone
through sim ile ncghgence whxle operatmg an
automob1le *under the infliénee of alcohol Ma-
""gaw V.’Statg,"537 So.2d 564 (Fla.1989). 7Tt does
not reqm.re proof of recldessness > :

uit

T N3

ing ac1tated Victim requ1res the commlssxon “of
*a“sexual battery” {which is deﬁned as oral, anal
A“i'or Vdginal “penétration by, or "union ‘with, ‘the

sexual organ of another by any other object, but ’

“excluding ‘an act dotie for 'a bona -fide ‘medical
purpose) with a physxcally ‘Incdpacitated ‘victim

That the common core tshared by tyvo of—- :

supreme :

“ﬁrst degree, it dppears .
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only “cote offense” shared by"these two stat--
utory’é crlrnes is kllhng somedne ‘while ‘dpérat- -
ing"a motor vehiclé. ' Causing"s déathwhile -
operatmg ‘8’ motor ehicle" s not"’a eFinie in -

'and of itsélf.* Only the ‘Fddition’ of the vari-
is What;are deg‘rees of the same offense. and :

ous dggravatmg factors hsted HAtHess" stat-
utes"elevates such deaths to’Y the %tatus of a -

Rl

J,,,Smularly,, n the ecent,J]fiﬁompsoy decl-

sion, Wthe Ssupreme ¢ court fouqd ~that’,1based on
slngle sexual act,’ a defendan_t'could not- be
comncted of sexual battery on a«physmally
Imcapacltated Jyietim, in, wolatlon “of - SECthl’l

St

T9L01T((D, " Florida, Statutes (1991, ~an

"-l ‘JA

: sexual act1v1ty whlle m custodlal allthonty of

a Ch].ld in wolatlon of sectlon 794 041(2)(b),
Flonda Statutes (1991) The court held that
the two offenses ‘were, dlstmgulsli ed only by

NI Kt e =R A o

degree elements” lmthm the meani ng OJS’LT-
mons and Goodunn iy o '

A.l' AN N’Ir._.i\l s

iy ‘thls ‘edde Pas well, there was I 'shared

aore letirmia."!Thé o “offerisés “Shared only
certalﬁ core Boridudt which, with the “additioh
f (Gertain® zi'ddmonal factor's," beécime " these

e Tt e 5Ty .
_two drinesIa Thé’ core offense mvolved m tlus
RARET

casé ls'the makmg of 4 Talse statement within

_ the context ‘of Jud.lcxal proceedings’ A -Florida

has ‘a ‘numbér”of "thesé Talsé stateme" "B
fenses tailored to ﬁt the’ cl.rcumstances of the
making: of the Statémeit. ~Itis made's érime
to lie*under oath in official 7. or {aofficial §
proceedings, ‘to_lie in seeking -b4il? and fo’

make: false :written ideclarations zinrcertain -
documents which must be verified.’ 10,2 These

i‘l

'r-f iy

r_(l'v Ay ll 1y '-h-.-,} -l ey

twelve § years of Aage or older ‘withotit the victim's
"—eonsent The offerise '6F sexifal actmty whilé in -

isrcustodial Authorityof a child exists regardless of .-

.-consent and . -Tequires the commission of * ‘sexual
actlvxty (whlch is_defined, the same as sexual
battery except “that ‘the’ deflnmon ‘doés ot * ex-
2 ¢lud€ an ‘det’doné for & bona fide medical pur-"

“azpose) with a’child-twelve years ‘of dge or, older

but less than elghteen to whom ‘one stands in"a »
posxtlon ‘of familial or Custodlal aut.honty {The
“labove-mentioned definition of “sexual battery
<idescribes conduct thatis nelther a ciime’ nor an
7olifense ;_._r},'--_¢-._ 3 4

7_'.
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circumstances may or. may. not go . to ‘the
seriousness of . the "offense, ; which is usually
reflected in the degree ascribed to the crime.
For example,"perjury. in official proceedings
and lying in bail applications or modifications
are deemed more serious than perjuryin.an
unofficial proceeding,"but, ;using this court’s

description,.  in, ‘Thompson. .. State, 585 So. 2d
492; 494 (Fla-6th:-DCA 1991), a,dopted and
approved -in -full, 1607 $50.2d 422 i (F1a1992),
they are ‘still - Ldegrees (or more. SpeleiC de—
scmp‘(,mrm,)”L of the .same i offense 'W‘lthm ~the

O is'zn:flo f';. nf bo s "\mumr‘oa %
if the foregoing effort to find .a path

through the statute and case law Js wrong,

we. concl ude as ‘have Jmany . other appellate
judges of ;thls state, sthat the .leglslature
““could not. have mtended’% that by telhng .
i at “sing 4l }g“ that h Was
late ‘for an earher our abnearance because
he had 'ro taka lns g;ur]fmend’s Chl|d to the

hospxtal—Anderson committed gwo ird de

r v

wnd L L L AR L L s b

gree Telare: }J-,LJSEE-GQOQW}. :
157-158 (Grimes, J:, concurring); 1Stae 0.
Chapmcm, 625 So 2d 838 . 839 —(Fla 1993),
Thompsan, ~-585 §80. 2d at 494 Kurtz, 564
© Bo2d at (5222523, rThe lleg-xslature _plainly
intended 40 pumsh the :making of>a ifalse
statement cm. an, official.oroceeding,, It -is
only due fo ﬁhe overlap of these tw tatutes
at the pomt here the false statement de-
signed to' gain release is' made during sworn
testimony-in 4 bail heari ng that both statutes
apply.~Even absent the Tule of lenity, it does
not appear-to .have ;been :the ‘legislature’s
intent in enacting these statutes to transform
this event of makmg one false statement into,
two dlscrete crimes:- We accordmgly ‘vacate
the conwctlon ' for violation . of sectlon
903. 035(1)(a) Flopda Statutes it I,

Uiy Wi "

11. The bail  offense |nvolved here ‘'would appear
to be a vennlsswe lesser included ‘offense of
perjury in 4n official prééeeding but for the” hap-
penstance that the _underlying felony for which
bail was souzht was, robbery, a second degree
Eclonv_, I arl 1dlosyncrasy of this'statiite that it

. le f.r,_ree from 'the degree ‘of crime for

. ‘which’ “bail " vas"sought.~ Thus,

* bail offensc is @ ‘third ‘dcgree felony, "like the
perjury “offerise.” "~ Se¢ "§ 903.035(3), * Fla.Stat.
(1989).~Becausa of this oddity,” even if-our su-
preme court were to adopt Justice, Kogan's view
that subsection (3) of section -‘775.021(4)(b) en-

in this case the

NASTATE & e st Fla. 265

AFFIRMED vm pa.rt,, REVERSED,Jn

vintriw

Clte as 669 So.2d 262 (Fla.App. 8 Dist. 1998)

DA

GOSHORN Judge, dlssentmg Gkl :W’fi'” -

STHE TR s T o Lagrepa

nhAs the majonty acknowledges th1s case is
~controlled -by subsection .775, 021(4), Flonda

Statutes (1991) whlch provrdes s

“#5(4)(a) Whoever, in the courseof one crimi-;

“y'nal transaction’or. eplsode,'rcomrmts anact.
‘_"hor acts which constitute one or more sepa-.
“Fate eriminal ‘offenses, upon conwctlon..and‘-
i{adjudication +of guilt, shall :heséntenced
- separately for, ‘edch eriminal offense; »and
‘+the ‘Sentencing ;judge -may! order the sen-,
“y'tences to bé served concurrently or congée-.
- giitively. ;For the .purposes (6f this subsec~
*tlon offenses aré separate .if ¢ach- offerise
-‘requires proof of anelement that the other;
1!-does not, without regard to.the accusatory

- -xpleadmg or, _the )proof adduced -at _t_nal

I (b) The mtent of the Leglslature is to con-

vict and sentence for ‘éach” crlmmal offense‘

comrmtted in’: the ‘dourse of one ‘criminal

+ episode or ‘transaction and ot to allow ‘the
_principle of lenity as set forth in subsection
(1) to determine Jeglslatwe intent.- ~Excep-

3 tions to this rule of construction are: . ziail

" 1.t Offenses “which. requ:re 1dent1cal éle-

n LLLGLAMD WL yluux LR PR L P )

Offenses Wlnch dre” degrees “of ¢ the
same offense as’ prov1ded by Statute; #2UHD
3 Offenses whlch are lesser oﬂ'en_ses the ‘

_ statutory elements¥ of whrch are subsumed

HIRTT

> GIEATS ‘H". 1oy
Courts have recogmzed that the last sen-
tence of subsection (4)(a) i |s essentlally the
traditional Blockbm‘ger 1 test—~“whether each

"compasses permissive’ lesser- mcluded offenses
‘which seems in : keeping ' thh the majpntys
évolving degrce -factor analvsxs “the “crimes
“charged {n’ this 'case would ngt fall withinthe
subsection, although “lesser” in the scnse that
one is subsumed within' the other. See generally
“Sirmons, 634 So. Zd at 154 (Fla '1994) (Kogan, .
coneurring); Cave ¥, Sta!e, %13 "S0.2d 454 456—
57 (Fla1993)(Kogan I,cona&e&)?
-yt i i J ELE, ST e "n’
1. Blockburger v. Umted States)284 U.S. 299,'52
S.Ct. 180.76 L.Ed. 306 (1932). "

=t
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provision requlres proof of in additional fact

Kt o
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cadd g« e

-r,r"

under ‘oath. Unhlce the perjury charge,,

which the other does not.” Blockburger, 284 conv1ct under sectmn 903.035, ‘the State must

US. a 304, 52 ‘S.Ctat ‘182. However,sin
Florida,*the .-inquiry vinto ;double:sjeopardy .-
- does not ‘end there. . Qur legislature went on .
to state'thrée rules ‘of statutory construchon
- which it -classified ;8- exceptlons 1o, 1ts jde-=
- clared lntent “to convict “and sentence for
' eac cnr_nmal Hofferise Pgormitted “fn xthe

.course ‘of orie cnmmal _eplsode or transac 5r p
0§ 775.021(4)(b), Fia:Stat. (1963),-Un

'_der paragraph (4)(b),‘mult1ple sentences and
convictions are: 1mpermlss1ble ifs (1) the two ¥
* offenses frequire 2 1dent1cal elements -of -
proof’; (2) the offenses’ ar'e “degrees of the
same- offense as provnded by- statute”; " ot @
the- -statutory elements of the lesser ‘offense
are “subsunied by the greater oﬂ'ense . -‘See
§ 775: 021(4)(b)1 2.,8.,°Fla Stat.»(1993); isee”
also State . Smtth., 547~So 2d 613, ‘615 (Fla.”
1989) (statmg' that the legtslatlve amendment
to Subsectlon ”775 021(4) *added a ‘three-
pronged statement of leglslatxve intent Whl(.‘.h
is not merely “an a1d’ Ain determlmng wheth—
' er, the leg'lslature mtended ;multiple pumsh-
'[but rather] is the spec1ﬁc, clear, :
- and sprecise, ;. » polestar”); _Wzlhams o
.~ State, ,560 So 2d 311 q313 (Fla;s st DCA
1990). s 67 :

- Applying ection’: 175.021 * to “thé” mstant

facts, ' Anderson’s* conwctlons for wolatm%
- both ‘section 837.02 2. and section 903.035

pass the initial -inquiry required by. para-
-graph {75 021(4)(a) because -each_crime re-
quires proof of an element that the other
does not "'U_nh_ke the crune of prowc_hng false

.‘_‘

proof that the statement occurred in ‘an offi-
C1al proceedmg‘and alsd “that 1t Was _made

]ury i official proceedmgs, provide:

(1) Whoever takes a false statement, wh1ch he
does not believe to be true, under.oath in an
official proceeding’ in regard to any material

| matter shall be guilty, of a felony of the thu:'d

(2) Knowledge of the rnatenahty of t.he state-
“ment is not an ‘elenient of this’ enme, and the
defendant 5 mlstaken bel1ef that his statement
was not matenal is not a defense R
3 Sectlon 903 035 relaung to mformatxon pro-
vided on appllcanons for bail, provides in perti-
nent part: N O TR R

LR T

prove “'that thie mformanom the :defendant -
‘provided swas »done {in ; ;connection -with ‘ar™
-application 4for...or.attempt, sto secure .baﬂ-’.’w
PAnderSoR Holknowledgas that his ‘dual ‘eonc:

Victionis' s ‘this “analysis, but “éontends that

subparagraph (4)(b)2 “prohibits * convictions
tindetrboth statutes because Bection 903.035,:
5Vid falde” mforxﬂatlonls‘m \connectlon

W1th ah apphcatxon for baxl is merely a lesser
de;gree”of the offense enumerated in sectlon
837,02, ‘which requires - the “false information
to be commumcated in an ofﬁclal proceedmg

I_-Ie asserts that both crnnes are forms of the

: vmg ;
dlscussed belotv T ﬁnd Anderson s reasonlng
flawed.. il :

o Fn-st iI:believe Anderson’s rehance on Sw—
mmv ‘Staite 7634 $6.2d 1537%(F1a.1994) is
mlsplaced ‘“*'.[nr Szrmons, ‘the " defendant ‘ap-’
pealed on’ double JeOpardy grounds after he

Was conv-lcted _o_f grand theft auto and rob—

"reversed notmg “that & both offenses Were

“merely degree varlants &f' thécore offerise

of ! theft ” 1‘Id. it 154 W‘The'S"_rmons court

°‘The degfree faictors of force and use of a

_:rweapon aggravate the underiying thétt ot-'
: ense to ‘a ﬁrst-degree felony robbery

ikev '_ &;-the fact that an automobile was

> taken enhances the éore’offense to grand

- —’theft :In sum, both offenses are ‘aggravat-.

~"ed forms' of the' same underlymg offense
4 dlstmgulshed only by degree factors SR

“in connection with any appllcatlon “for ‘or at-
.—tempt _to secure bail, to any court -..: shall be
accurate, truthful, and complete ‘without omis-
ons to the best knowledge of the defendant. ~

R
P ) mtcntlonally provu;les
l' false ‘of misleading matérial informatiod .~ in
connectlon with an apphcatlon for bail or for

\ modlflcatlon of bail is guilty of a misdemeanor
. of felony which is one degree | less than that of

ERE

the crimé charged for which bail is sought, but

:-which in ‘no event is. greater than ‘a felony of
the thlrcl degree.. . s .

£

o




7. ANDERSON .v.:STATE

SR

"Cite a5 669 So.2d 262 (FlaApp. 5 Dist. 1995)

798 (Fla.1992) -and State .;; Thompson,,.607

' State, 585 So 2d 492 (Fla. 5th DCA 1991) mIt )
- elaborated as follows_ -

heft of a ﬁrearm for the snatchmg of 3
purse that contained both money;and a.

firearm We determmed that the: rdual

Winvicbions " aind avnbaitis - i A
tbecause “the value of the -goods ior, the
% taking ‘of "a"firearm ‘metely“defines ithe
-degree”.of the theft-and does not result in
aitwo separate crimes. #In. other words, the
I* dual -eonvictions could mot * stand. because
f)"éaéh ‘offense :was simply an -aggravated
".form ‘of the underlylng offense of ]

n
Thompson that defendant cannot be con-

- vmted of bdth fraudulent Eale-of a counter- .

-nvtv

eft“Where" both ‘charges "drose fre _the
“samé fraudulent sale. " We agreed with the
Fifth District Court of Appeal that section
~3775.021(4)(0)2., iFlorida #:Statutes --(1989),

-ibars’- the® dual convictions>becavise both"

ifraudulent gale and felony ‘petit” theft ‘are
# sunply aggravated forms -of the me un-

v
AT

4 Blacks LaN DICUOI\B.I'Y deﬂnes "offens¢" ‘as
“follows A ¥ i ‘,,_?_,
R Tdony o misdandnor a bréich of - the

1 “ criminal laws;- violation of law for which Den-

salty is prescribed.” :The word “offense!; while

, somemnes used | in yanous senses, : generdly

v |mp||es 2 felonv or a' mlsdemeanor mfrmz_mz,

‘public “as dlstmguxshed from mere * private

. rights, and punishable under the eriminal

. laws, though it may also include the violation

.,,; of a cimind saute for which the remedv,_is

o merely a civil suit to recover the pendty. ".An

act clearly prohibited by the lawful authority of

- the state prov1dmg nouce Lhrough pub].lshed
" laws. .

* Criminal offenses ay "be classified into’ gener-

’ _‘_ al . categories as felonies and misdemeanors

ancl _as offenses againgt the person {eg. ‘mur-

oy de, manslaughter) against habitation and oc-

7 -ciipancy (é.g. burglary, arson), against property

(eg. larcany) againgt morahty and decency

(eg adultery); “against’ pubhc peacc agalnst

‘government (e.g. treason). : "

“‘Black’s Law Dictionary 1081 (6th ed. 1996) (cxta-

tions omitted). See aso Slr'mons 634 S0.2d a

155 (listing crimes such as theft, battery, posses-

sion of contraband, and homicide as examples of

“ifeit ConHSHéd'shbstazi'ce and ".'felohy' petit -

..derlying .offense- dxstmgmshed only by de-
gree factors. "y

*Szmons, Joh’nscm, and Thompson are dls-
tmgwshable from the present casé. *In those™
cases,’ ithe'court recogmzed that both statutes

g

under Swhich ‘éach “defendant “wasconvicted .

Were‘--merely aggrevated forms o_f the same
underlying *offense~theft.” ~Here,sections ;

' 903.035:7and "837.02 - have ‘different “core of- . '

fenses.”-#Neither -of these statute’s’ core of- .
fenses.is ‘lying”or “providing &' false’ state:"
ment":because such action is not illegal. : To
lie or o provide false information is’ not an
offenset &It is only ;when ithe "defend?ﬁht
makes the intentionally false statement,
an official proceeding”.or “in connection W|th
afi rapplication for .bail”,: that the ’behavior .
becomes Criminal®, Accordmgly because in",
my view the’ underlying crimes'in’ each stat-, ,
ute under Which: Anderson ‘was. conwcted do
not arise from the same core offense, I would |
find subparagraph 775 021(4)(b) .-.mapphca-
ble “to :the present case.~.Cf. -Thompson .
State, 585 S0.2d 492,493 (Fla."5th DCA 1991)
(stating “that subparagraph ) 775.021(4)(0)2.
“excepts. ‘degree’.crimes such as the, yarious
forms of hormcxde”) ;

' lee\lee | do not beheve An?iersons dual
con\nctlons fall, within : the wl_sser offense

Ty x\i'-" .

"wre underlymg offenses) (Kogan' v J .

LS Lh

COI’]CUF-

5. belleve the malorltvs |nterpretatlon of Good-
win v. -State, 634 -S0.2d 157 (Fla1994) and,.
Ihompson v. Sate, 20 Fla.L~Weekly $95 (Fla.
Feb. 23, 1995) expands them beyond their scope..
Gagdwm involves aggravating factors in.automo-
bile ‘deaths while ~Thompson -deds with sexual
activity ‘with a Physically ' incapacitated “child
while in a position of familia or custodid au+
thority. -See Goodwin, 634 S0.2d at 157, Thomp-
son, 20 Fla.L.Weekly a S96. .The present cese,
an the other hand, involves two separate statutes
addressing  different  legidative policies.  Other-
wise, -it would have been unnecéssary for the
legidature to have -included section "903.035 in
the bail satute-because the conduct could have
-been prosecuted under the perjury statute, which
hed been in existence for years.. See §8 837.012,
02, Fla.Stat. (1991);" cf. Kurrz v. State, 564 So. 2d
/519,522 (Fla. 15t DCA 1990) (Stating that DUI
-manslayishter and smanslaughter with. culpable
1,neglllglence ae “two separately codified crimes,
which are not mutually exclusve and involve
different legidative policies, [and therefore] ‘do .
not appear to be ‘degrees of the same offense as

provided by statute’ ") (citations omitted). -, -.-




subsumed by the greater offense exceptlon

;:enumerated in :subparagraph :775.021(4)(b)3. -.

__Because the: false*mformatxon necessary Jor,

:-:nectwn wrth an apphcatlon for ball, i 1s not
o .requ1red el be ﬁprqwdedvl ;2N bofﬂcxal pro-,-

. therefore t,he except1on does -not apply7 71
- reject:q-the fargument i1 phat 7 subpa_ragraph
5. 021(4)(b) sieishould -« sapply ;. because |
Anderson’s false mformatlon ‘was provided

durmg his’ apphcatlon for bail (which was an’’

-official proceeding). i:Both the statute’s clear
language ‘and estabhshed case aw! prowde
. that- the “court must reXamine -the’ statutory °

elements of each ‘erime- rather than the indi-:
“sfaciual bltuduuu pr eb\:uu:d lu .mu,h

‘.

the! statutory elem g f : ach offense and
-not to:the actual ewdence to be presented at
" trial for. Ito] the faéts” alleged in.a partlcular.
mformatlon ) (quotmg-..State v nCmpenter '
4178024 | 986 988 ¢ "1992)) “wDonovan, .
"State, 512 So2d ;522 "
-1990) (same). itly g v

~Further: support for .my concluslon is found
1n Jones 'u State 588 30, 2d 644, 646 (Fla. 2d

‘DCA' “1991), approved, ‘608 So.2d 797 {Fla
1992).  There, the court found subparagraph

775, 021(4)(b)3 mapphcable where, ‘as in this’
“case, both crnnes were classrﬁed as thn-d
deg’ree felonles _.“The court reasoned that
.one otfehs_e is ot suP?umed py the other

LA

-is defmed in Chapter 837

aS follows:, e f-;r-:-l" A i 5o _-I:_'l‘;.'f
: [A] ‘proceeding heard, or Wh|ch may be or is
-<required to be heard, before any legislative,
; judicial, administrative, or other governmental
» agency. or official authorized to take evidence
under oath, 1ncludmg any referee, master in
chancery, hearing .examiner, commissioner,
,xllotaw or other berson taking testimony or, a

5837, o11(i), Fla-Stat (1993)

7 Paragraph 903 035(1)(a) only requlres that thc
»defendarit provide the information “to'any court,
© court Personnel,: of (individual soliciting ‘ér re-
cordmg such information for the purpose of eval

uating eligibility for, ‘or securmg bail. :, . "
§ 903 035(1)(a), Fla. Stat (1993)

lad e FERAT]

“offense 18ee! \a,lso Kurtz,“564,’So2dsat 522 .
< (declaring ithat neither DU [ y'manslaiighter.

nor .manslaughter with culpable tnegligence -
2“5 ' llesser offense_, [of .the pther] -because
the two carry the 88 "‘penalty’) ﬂ(cltmg'

Stc_zte 1) Cmpenter, 417 Soi2q' 986 (Fla 1982)) ;
‘.a' 'I‘]-.m mq}mty fmlo io Y ‘mow;v]odge f.\-\.q.t in
.response to the’ “supreme ,¢ourt’s decision in
. Carawan v.-State, 515 So0.2d 161 '(Fla.1987),
_the Jegislature, in its 1988 amendment to
seetion 775.021, clearly stated “The intent of
the Legislature is to convict and sentence for
each . criminal - offense s.committed ¢in the
scourse of one criminal eplsode or transactlon
and not t,o a,]low the prmc1ple Of lemty : ';vto
deternnne;, 1 legislative ¥4 - %/intent.”
§ 775.021(4)(h). Fla.Stat; (1991)9 urQur gu-
_preme _court recognlzed that amendment in

;szth, 547 5054 7613 (Fa 1989)
£100 AL T e tu RN i’\n.\\ Loy
‘It is readﬂy apparen th‘ “the ug;ls althre

does not agree w1th our ;nterpretatnon of

§ 3 P T (PR I8 S L

t10n set forth m C;a,'rawan le\{Iore spec 1ﬁ-

Y ,y.- ) inans Y J-nm) el L
oL, Thetleg'lslature irejects iithe sdistine-
: j\z',tlon We., drew between caetor acts -Mul-_

mvolved.

) “The leglslature does ‘not in d.that
(renumbered) subsectlon 775 021(4)(a) be
ﬁtreated merely as an d m de ermining

LR TE Y EE

<whether the Ieg|slature intended ‘multiple
¥ punishment. Subsection 775, 021(4)(b) is
he spec_lﬁ_c'; 'cle_ar,' "and prec1se ‘stater nt of

8. “While recogmzmg that a'vxolatlon of seétion

*903 02 is not always punishable asa third degree

: “felory, the fact that the Ieg|s|ature permxtted the

““bunishment” 6 rise ‘to ' this “leve] supports “the

“ioonclusion ‘that it could fiot: have intended gec-

“tion -903,035 to be’subsumed within Section
837,02, Which is a third degree f_e_lpny.

9 The majorlty bases part of its analysrs on Iegls-‘
fative thrent, Hcmever, such Dncluswn‘would
;:seem to’ v1olate the “supre

“not intend “multiple purus

i _ents “for the “same
_ offense, 1t clearly does no‘t "

mlth 547 So 2d at
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. ‘legislative iintent referred to .in ‘Carawaen
was the ‘controlling polestar; ! -Absent a. stat-
auitory degree erime or. d-contrary clear and.
; specific, statement .of .legislative :intent -in

ing question to the Florida Supreme, Court as
one of great public importance: si. e i iiuit
ZWHETHER THE DOUBLE: JEOPARDY-
:CLAUSE “PERMITS A \DEFENDANT

.:the particular . .criminal .offense statutes, 5 JTO . :BE CONVICTED -“AND . SEN-

all A crnnmal offenses contammg un|que
‘separately

I e

3 Sectic 5. 021(4) shou _d
4 smctly apphed Y _\thout Jud|0|al gloss I
5 (4) By its terms and by hstmg the only
--three instances where multiplepunishment
shall not be imposed, subsection 775.021(4)
.‘removes the need to assumie that the legis-
-Jature does, not intend multiple punishment
i« for the*gamie offense, it learly does not.
{ However, ‘the statutory element test shall
% be ‘used for determining whether offenses
-are the same or separate: : « Smilarly, there
-will ,be :no “occasion to; apply the rule of
lenity to subsectlon 775 021(4) becaiise  of-
v fenses will exther contam umque statutory
. elements or they’ will not, i.e., there will be
- no doubt of legislative intent and no ocea-
- sion to apply the rule of lenity. :
iy II i S
i, -6 As we pointed out |n Ctirawan cnmmal of-

“ fense stat&t&rarely contama specmc staternent
"of whether the legislaturé does or does not in-

1" tend separate punishment for the offense(s).
‘Theoretically there is 'nothing to preclude the

legislature from inserting a specific statement in

'., a criminal ‘offense "statute that it does nor does
not mtcnd seoarate numshment for the’ offense
treated therein. £

Id @ 615—16 (ﬁ,rst emphass added) (footnote
Ormtted ) S v

‘In summary, I would hold that Anderson’s
convictions for, both perJury in an official
proceeding and providing false information in
connection _with an application for bail do not
violate ‘Anderson’s double ‘jeopardy protec-
tions. Both crimes contain an element that
thé_other * does fot, and I find none * of the
exceptions - ' presented  in  paragraph
775:021(4)(b) applicable" ‘Therefore, | re-
spectfully dlssent :’:.‘a_ Do

ON MOTIONS FOR REHEARING AND
! TO CERTIFY QUESTION v

PERCURIAM :_;‘n_.'._,' RS I

We deny the appellee’s motion for rehear-
ing but grant its motion to certify the follow-

LA S ',‘1 PR
“”""" FI I R

TENCED UNDER ‘BOTH SECTION
* 837.02, "FLORIDA S’I‘ATUTES,,((1991),
“PERJURY IN -AN OFFICIAL PRO-
-- CEEDING, 'AND * SECTION ~ 903.035,
{ FLORIDA STATUTES (1991); PROVID-
7ING FALSE . INFORMATION ,IN. ‘ay
- APPLICATION " 'FOR" BAIL FOR

CH.ARGES THAT ARISE OUT oF A

SINGLE ACT

REHEARING DENIED QUESTION
CERTIFIED '“ 3 ;u o
PEI'ERSON CJ and GOSHORN and

GRIFFIN JJ concur. .'-.:*' o

Henry and Donna MOGLER, Individually,
- and as Personal Representatives of the
.« Estate of Michael Mogler Deceased, Ap-
pellants, ‘ e 3
L T
Dirk FRANZEN, M.D., and Dirk Franzen,
M.D., Pd., Appelless.

No. 95-0308. - = "%

< - District Court of Appeal of Florida,
Fourth District. "

Nov. 8 1995
0p1mon on Denial of Rehearing .

. and Rehearing En Bane . .
‘March 13, 1996. -

After parties agreed to determine medi-

cal malpractice damagesin voluntary binding
arbitration, -dispute arose during arbitration
discovery as to what damages were recovera-
ble. Defendants sought declaratory relief as
to whether certain damages were recovera-
ble. The Circuit Court for Martin County,
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