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IN THE SUPREME COURT OF FLORIDA

LEROY POOLER,

Appellant,

vs.

STATE OF FLORIDA,

Case No. 87,771

Appellee.
/

PRELIMImY  STATEMENT

Appellant, LEROY POOLER, was the defendant in the trial court

below and will be referred to herein as tlAppellant."  Appellee, the

State of Florida, was the petitioner in the trial court below and

will be referred to herein as "the State." Reference to the

pleadings will be by the symbol "R," reference to the transcripts

will be by the symbol llT,'v and reference to the supplemental

pleadings and transcripts will be by the symbols ~tSR[vol.l~~  or

"ST [vol. I JI followed by the appropriate page number(s) e



I TEMENT OF THE CASE Wn FACTS

On Wednesday, January 25, 1995, Appellant told Carolyn Glass

that he was going to kill Kim Brown, with whom he had just ended a

relationship. (T 1130). He told Carolyn that he loved Kim, but

that if he could not have her then no one else could have her. (T

1131) * Carolyn told Appellant that she was going to tell Kim what

he said, and she did tell Kim on Saturday, January 28, 1995. (T

1131) *

On Monday, January 30, 1995, at approximately 8:00 a.m.,

Appellant knocked on the door of Apartment C at 511 22nd Street in

West Palm Beach. The victim, Kim Brown; her younger brother,

Alvonza Colson; and their mother lived at that address. (T 792-

94) . Their mother had already left for work, and Alvonza was still

in bed, (T 794, 802). Kim looked out the window, saw Appellant at

the door, and said, "Leroy, I don't want you no more." Appellant

responded, m [Llet me in." (T 794). Alvonza opened the door

halfway and asked Appellant what he wanted. Appellant repeatedly

asked Alvonza to let him speak to Kim, but Alvonza refused and

tried to shut the door. (T 794-95). Appellant then pulled a gun

from his pants, and Alvonza let go of the door and tried to run

out, but Appellant shot him in the back. (T 795).

Appellant grabbed Alvonza's leg and pulled him inside the

2



apartment, saying, "Nigger, don't make me shoot you again." (T

795) * Kim began to beg Appellant, "Please, Leroy, please don't

kill me and my brother. My brother is sick." (T 796) . Appellant

responded, "So, I'm going to jail anyway." (T 796). Kim begged

him again not to kill her, then vomited into her hands. (T 796).

When Kim suggested that they take Alvonza to the hospital,

Appellant agreed and started for the door, but changed his mind and

told Alvonza to stay and call an ambulance while Kim came with him.

(T 797) . Appellant walked out the front door, and Kim and Alvonza

quickly shut and locked it. (T 797). While Appellant banged

repeatedly on the door, Alvonza tried to call for an ambulance, but

the phone cord had been ripped from the wall. (T 797, 1031).

When Appellant broke the glass to a window by the door and was

reaching in to unlock the door, Kim and Alvonza ran out the back

door. Alvonza hid behind a wall of the next-door-neighbor's back

porch. Kim ran to the next building, screaming for help.

Appellant came out of Kim and Alvonza's  back door and approached

Alvonza with the gun, but left to find Kim, who was hollering,

"Help, help . . . . Don't kill my brother. He done kill my

brother." (T 798-99) + Appellant found Kim and struck her upside

the head, causing his gun to discharge. (T 910, 981). As he was

pulling her towards his car, she was screaming, ‘No. No. No." and

"Lord, please don't kill me." (T 909, 1116). Several people heard
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him say something to the effect of, "Bitch, didn't I tell you  I

[sic] kill you." (T 842, 980, 1116). When she refused to go with

him, he shot her several times. Then he stopped and said, "You

want some more?" and shot her several more times--five shots in

all. According to one witness, Appellant kicked her before walking

to his car and driving off. (T 799, 842, 881-83, 910, 981-84,

1116-18).

The jury convicted Appellant of first-degree murder with a

firearm, burglary with a firearm, and attempted first-degree murder

of a firearm. (T 1321-23). At the penalty phase, Appellant

presented the testimony of two psychologists who had been appointed

by the court pretrial to evaluate Appellant's competency to stand

trial, and two psychiatrists who treated Appellant in the county

jail during the first few weeks of his arrest. Dr. Levine, who

spent approximately eight hours with Appellant performing

psychological tests, testified that Appellant's full-scale 1.Q. was

80, which was at the low edge of the low-average range. (T 1381-

84). Appellant's reading level and reading comprehension level

were at the third grade level. (T 1392-93). However, he admitted

that Appellant's continuous eight-year employment with a moving

company, his six years of service in the Marine Corps, and his

honorable discharge from the service as a Sergeant were

inconsistent with his low-average intelligence. (T 1389-90).
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Although Dr. Levine had concerns about Appellant's ability to

assist in his defense because of his low intelligence and

illiteracy, he nevertheless found him competent to stand trial. (T

1395-96).

DX. Alexander, who spent two hours with Appellant assessing

his competency, believed him to be incompetent, but not because of

any mental defect or disorder. Rather, Dr. Alexander believed that

Appellant had a gross misunderstanding of the legal system and a

limited intelligence. (T 1486-87, 1493, 1497). He did opine,

however, that Appellant would function well in a structured

environment like prison. (T 1495). On cross-examination, he

denied that either the "extreme disturbance" or the "impaired

capacity" mitigator was applicable. (T 1500-01).

Dr. Desmoreau treated Appellant in the county jail for seven

to ten days after Appellant was referred to him by a psychiatric

nurse. Appellant was very depressed and suicidal, and was placed

on a suicide watch for approximately 48 hours. (T 1412-14). He

prescribed a very low dose of Atavan, a tranquilizer, which was

discontinued after the

transferred to the trans i

Dr. Armstrong, who

week to ten days when Appellant was

tional unit. (T 1414-15).

treated Appellant for approximately two

weeks in the transitional unit, indicated that Appellant reported

hearing a voice calling his name when he came to jail. (T 1459).
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The nurses' notes reflected that Appellant "denied sadness related

to events preceding incarceration." (T 1465) b

Deputy Rock, a classification officer at the county jail who

does not see the inmates interact, testified that he knew Appellant

only from the contents of his jail file. (T 1452-53) + Appellant's

file contained one disciplinary report for threatening an inmate.

From the presence of only one disciplinary report, Deputy Rock

"presumed" Appellant was a well-behaved inmate. (T 1450-51).

Alice Bradford worked with Appellant at U & Me Moving and

Storage. She testified that Appellant worked there for seven or

eight years until he hurt his knee on the job. (T 1475-76). He

was a reliable employee. (T 1476). He also did odd jobs for her

at her home on evenings and weekends. He was always polite and

respectful. (T 1478-80). She did not think Appellant was a stupid

man. (T 1482).

Appellant's brother, Henry, testified that Appellant had two

brothers and two sisters. The family, who lived in Louisiana, was

very close until their mother died while Appellant was in Vietnam.

(T 1507, 1509, 1510). Appellant was a good brother and father to

his four daughters. (T 1508). Appellant spent six years in the

military and had a bad temper when he came out. (T 1508, 1512).

Their father was a cement finisher, and their mother was a cook.

(T 1509). Appellant was 49 years old. (T 1510). As children,
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they all went to a segregated school, but Appellant had to maintain

a " C" average in order to be on the school basketball team. (T

1510, 1512).

Appellant's sister, Carolyn, testified that their family was

very religious and very close. (T 1514). She also testified that

Appellant was a good brother and father. (T 1515-16). Appellant's

father testified that he raised his children the best he could and

that they never gave him any trouble. (T 1521-22),

The jury recommended a sentence of death by a vote of nine to

three. (T 1630-33). At the allocution hearing, the trial court

sentenced Appellant on the burglary and attempted murder charges to

concurrent life sentences--departure sentences based on the

unscored capital offense. (T 1691). At a separate sentencing

hearing, the trial court imposed a sentence of death for the first-

degree murder charge. In aggravation, the trial court found the

‘prior violent felony," ‘felony murder," and HAC aggravating

factors. In mitigation, it found that Appellant committed the

murder under the influence of an "extreme mental or emotional

disturbance," which it gave little weight; that Appellant had

honorable military service, which it gave considerable weight; that

Appellant had a good employment record, which it gave some weight;

that Appellant was a good parent, which it gave some weight; that

Appellant had done good deeds, which it gave little weight; and

7



that it had the option of a life sentence, which it gave some

weight. (R 727-34; T 1696-1700). This appeal follows.

8





































































Similarly, the trial court obviously believed that the nature of

the disciplinary report contradicted Appellant's claim that he is

unlikely to endanger others if sentenced to life imprisonment, and

Dr. Alexander's opinion that Appellant would do well in a

structured environment. The record supports these findings. %

Garcia v. Statg,  644 So. 2d 59, 63 (Fla. 1994) (upholding rejection

of "defendant's exemplary prison record" where no evidence in

record to support it),

Even if the trial court should have found the existence of

this nonstatutory mitigating factor, Appellant's sentence should

nevertheless be affirmed. There are three valid and weighty

aggravating factors to support a death sentence for this cold-

blooded, premeditated murder. Moreover, although the trial court

gave Appellant's military service considerable weight, it described

the rest of Appellant's mitigation as "relatively weak." (R 734).

Moreover, it believed that each aggravator, standing alone, would

have supported the death sentence. (R 734). Thus, even if the

trial court had found the existence of this nonstatutory mitigating

factor, there is no reasonable probability that the sentence would

have been different. & SDencer v. State, 21 Fla. L. Weekly S366,

377 (Fla. Sept. 12, 1996) (reh'g  pending) (affirming sentence where

two aggravators weighed against two mental mitigators and numerous

nonstatutory mitigators).
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ISSUE IX

WHETHER THE RECORD SUPPORTS THE TRIAL COURT'S
REJECTION OF NONSTATUTORY MITIGATING EVIDENCE
THAT APPELLANT WAS OF LOW-NORMAL INTELLIGENCE
(Restated).

In its written sentencing order, the trial court made the

following findings of fact regarding Appellant's nonstatutory

mitigating evidence that he was of low-normal intelligence:

Although the Defendant's I.Q. tested at
80, the testimony revealed the Defendant
functioned at [al higher level as evidenced by
his high school, service, and job record.
This mitigator was not established and was not
considered.

(R 732) e

In this appeal, Appellant claims that the trial court erred in

rejecting evidence of his low-normal intelligence in mitigation.

However, as noted previously, it is the trial court's duty to

resolve factual conflicts and to determine whether evidence is

truly mitigating in nature. See Gun&&v v. State, 574 So. 2d 1085,

1090 (Fla.  1991). Here, the record reveals that Appellant had

graduated from high school, he had had to maintain a ‘C" average in

high school in order to play basketball, he had served six years in

the Marine Corps, he had survived 13 months in combat in Vietnam,

he had been honorably discharged as a Sergeant, and he had been a

reliable employee for a moving and storage company for seven or

eight years. (T 1389-90, 1475-76, 1492, 1508, 1512). Even his own
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neuropsychologist, who spent eight hours with Appellant assessing

his intelligence, found his military and employment history

inconsistent with such a low-average I.Q. (T 1380-81, 1389-90).

The trial court's rejection of this nonstatutory mitigating factor

was proper. Cf. Kight v. State, 512 So. 2d 922, 933 (Fla. 1987)

(finding "no error in the trial court's failure to find Kight's low

IQ and history of abusive childhood as non-statutory mitigating

factors"); Woods v. State, 490 so. 2d 24, 27-28 (Fla. 1986)

(upholding rejection of defendant's low intelligence as

nonstatutory mitigator); Mills v. State, 462 So. 2d 1075, 1081

(Fla. 1985) ("The trial court need not consider low intelligence

alone as a mitigating circumstance.").

Even if the trial court should have found the existence of

this nonstatutory mitigating factor, Appellant's sentence should

nevertheless be affirmed. There are three valid and weighty

aggravating factors to support a death sentence for this cold-

blooded, premeditated murder. Moreover, although the trial court

gave Appellant's military service considerable weight, it described

the rest of Appellant's mitigation as "relatively weak." (R 734).

Moreover, it believed that each aggravator, standing alone, would

have supported the death sentence. (R 734). Thus, even if the

trial court had found the existence of this nonstatutory mitigating

factor, there is no reasonable probability that the sentence would
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have been different. cf. Spencer v. State, 21 Fla. L. Weekly S366,

377 (Fla. Sept. 12, 1996) (reh'g  pending) (affirming sentence where

two aggravators weighed against two mental mitigators and numerous

nonstatutory mitigators).

ISSUE X

WHETHER THE RECORD SUPPORTS THE TRIAL COURT’S
REJECTION OF NONSTATUTORY MITIGATING EVIDENCE
THAT APPELLANT IS CAPABLE OF REHABILITATION
(Restated).

In its written sentencing order, the trial court made the

following findings of fact regarding Appellant's nonstatutory

mitigating evidence that he was capable of rehabilitation:

This factor is not found based on the
totality of his past criminal history as
revealed by the Defendant's Pre-Sentence
Investigation and his disciplinary report
while awaiting trial.

(R 732-33).

In this appeal, Appellant claims that the trial court should

not have rejected this mitigating circumstance because Appellant's

past criminal history does not sufficiently rebut his evidence of

his potential for rehabilitation. Initial brief at 56. The record

reveals, however, that Appellant has been arrested 23 times since

0 1972 for numerous violent offenses including simple battery, armed

robbery, aggravated battery, aggravated assault, cruelty to a
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juvenile, attempted murder, manslaughter, false imprisonment, and

aggravated battery on a pregnant female. (SR 5-6). While the

disposition for many of these offenses are unknown, this lengthy

arrest record shows a consistent pattern of violent, or at least

aggressive, behavior without any evidence that Appellant can abide

by the rules and laws of society. These offenses, which span a

period of 23 years, culminate in the murder for which he was

sentenced to death. Moreover, even upon his arrest, he was accused

of threatening an inmate while awaiting trial. Appellant's arrest

record and disciplinary report more than amply support the trial

court's rejection of Appellant's claim that he is capable of

rehabilitation. Cf. Mills v. State, 462 So. 2d 1075, 1081 (Fla.

1985) (finding trial court justified in rejecting defendant's

potential for rehabilitation where defendant had been on parole

only a few months before murder).

Even if the trial court should have found the existence of

this nonstatutory mitigating factor, Appellant's sentence should

nevertheless be affirmed. There are three valid and weighty

aggravating factors to support a death sentence for this cold-

blooded, premeditated murder. Moreover, although the trial court

gave Appellant's military service considerable weight, it described

the rest of Appellant's mitigation as "relatively weak." (R 734).

Moreover, it believed that each aggravator, standing alone, would
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have supported the death sentence. (R 734) e Thus, even if the

trial court had found the existence of this nonstatutory mitigating

factor, there is no reasonable probability that the sentence would

have been different. Cf. Spencer v. State, 21 Fla. L. Weekly S366,

377 (Fla.  Sept. 12, 1996) (reh'g  pending) (affirming sentence where

two aggravators weighed against two mental mitigators and numerous

nonstatutory mitigators) e

ISSUE XI

WHETHER THE RECORD SUPPORTS THE TRIAL COURT'S
REJECTION OF NONSTATUTORY MITIGATING EVIDENCE
THAT THE MURDER WAS THE RESULT OF A HEATED
DOMESTIC DISPUTE (Restated).

In its written sentencing order, the trial court made the

following findings of fact regarding Appellant's nonstatutory

mitigating evidence that the murder was the result of a heated

domestic dispute:

This mitigator was not established. The
homicide had many premeditated, calculated
elements. The Defendant came armed with the
murder weapon and had previously announced his
intentions. The Defendant's relationship with
the victim had already ended, and the Court
believes that women are entitled to the same
protection of the law as anyone else.

(R 733).

In this appeal, Appellant claims that the trial court erred in

rejecting the domestic nature of the offense as a mitigating
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factor. However, while the trial court did reject this

circumstance as a separate and distinct nonstatutory mitigating

factor, it considered it in and used it to support its finding of

the \\extreme mental or emotional disturbance" mitigator: ‘The

record shows some evidence of mental or emotional disturbance. The

Court finds the Defendant was angered by the break-up of his

relationship with the victim, by her having a new boyfriend, and

was depressed and suicidal immediately after the killing." (R

730). Appellant is not entitled to have the same evidence used to

support two separate mitigating factors.

Moreover, as in Porter v. State, 564 So. 2d 1060, 1064 (Fla.

1990), "[tlhis is not a case involving a sudden fit of rage."

Appellant told Carolyn Glass a week before the murder that he was

going to kill Kim Brown. (T 1130-31). Ms. Glass also saw

Appellant walking back and forth in front of the victim's apartment

the day before the murder saying he was going to kill everyone in

the apartment. (T 1143-45). When he came to see Kim Brown on

Monday morning, he was armed with a firearm. ‘While [Appellant's]

motivation may have been grounded in passion, it is clear that he

contemplated this murder well in advance." &L

Even if the trial court should have found the existence of

this nonstatutory mitigating factor, Appellant's sentence should

nevertheless be affirmed. There are three valid and weighty
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aggravating factors to support a death sentence for this cold-

blooded, premeditated murder. Moreover, although the trial court

gave Appellant's military service considerable weight, it described

the rest of Appellant's mitigation as "relatively weak." (R 734).

Moreover, it believed that each aggravator, standing alone, would

have supported the death sentence. (R 734). Thus, even if the

trial court had found the existence of this nonstatutory mitigating

factor, there is no reasonable probability that the sentence would

have been different. Cf. Spencer v. State, 21 Fla. L, Weekly S366,

377 (Fla. Sept. 12, 1996) (reh'g pending) (affirming sentence where

two aggravators weighed against two mental mitigators and numerous

nonstatutory mitigators).

ISSUE Xu

WHETHER THE RECORD SUPPORTS THE TRIAL COURT'S
REJECTION OF NONSTATUTORY MITIGATING EVIDENCE
THAT APPELLANT IS UNLIKELY TO ENDANGER OTHERS
AND WILL ADAPT WELL TO PRISON (Restated).

In its written sentencing order, the trial court listed as a

separate nonstatutory mitigating factor whether Appellant is

unlikely to endanger others and will adapt well to prison.

However, it referred to its previous findings relating to

Appellant's good behavior while awaiting trial: "This mitigator is

not established as was previously discussed." (R 733). Given the
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repetitive nature of the circumstance, and the rationale for its

rejection, the State will rely on its arguments made in Issue VIII,

supra.

ISSUE XIII

WHETHER REVIEW IS PRECLUDED BECAUSE THE RECORD
DOES NOT CONTAIN APPELLANT'S PRESENTENCE
INVESTIGATION REPORT (Restated).

In this appeal, Appellant claims that the record on appeal

fails to contain the presentence  investigation used by the trial

court in determining the appropriate sentence. Although Appellant

has the burden of ensuring a complete record, Fla. R. App. P.

9.200(e), the State moved to supplement the record with Appellant's

PSI, which this Court granted. Thus, this issue is moot.

ISSUE XIV

WHETHER THE TRIAL COURT ERRED IN DEPARTING
FROM THE GUIDELINES SENTENCE FOR COUNTS II AND
III WITHOUT CONTEMPORANEOUS WRITTEN REASONS
(Restated).

In this appeal, Appellant claims that the trial court failed

to render a contemporaneous written order containing its reasons

for an upward departure for Appellant's two noncapital sentences.

Brief of Appellant at 61-62. Appellant was sentenced on the two

noncapital offenses on February 23, 1996. (R 693-702; T 1687-91).
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On that date, a sentencing guidelines scoresheet was prepared and

filed with the clerk. (R 692-95).4 The fourth page of the

scoresheet, which contains a list of reasons for departure, none of

which were selected, indicates the following at the top of the

page: "If reasons cited for departure are not listed below, please

write reasons on the reverse side in the area specified "Reasons

for Departure." The reverse side to this page in Florida Rule of

Criminal Procedure 3.990 is the third page of the scoresheet in

this case. The third page of this scoresheet contains the

following written notation at the bottom of the page in the section

entitled "Reasons for Departure": "[Defendant] has an unscored

capital murder conviction arising from the same set of

circumstances." (R 694). Judge Broome's signature appears

immediately under this notation. (R 694).

This four-page scoresheet, with the handwritten reason for

departure, the judge's signature, and the clerk's stamp constitutes

the contemporaneous written reasons required by law. No other,

independent document is necessary. ti Torres-Arboledo v. State,

524 So. 2d 403, 413-14 (Fla. 1988). Thus, Appellant's complaint

that his departure sentences are invalid is wholly without merit

and should be denied.

4 The first page of the scoresheet was stamped by the clerk
with a date of February 23, 1996, indicating that it was filed that
day.
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e
As for the propriety of the departure reason given, which

Appellant seemingly does not challenge, this reason has previously

been upheld as a valid reason for departure. L; Bunnev v. State,

603 So. 2d 1270 (Fla. 1992). As a result, this Court should affirm

Appellant's life sentences for the burglary of Kim Wright Brown's

home and for the attempted first-degree murder of Alvonza Colson.

WHETHER FLORIDA'S DEATH PENALTY STATUTE IS
UNCONSTITUTIONAL (Restated).

0

Prior to trial, Appellant filed numerous motions challenging

the constitutionality of Florida's death penalty statute and

various aggravating factor jury instructions. (R 96-107, 116-23,

124-49, 150-67, 168-75, 176-83, 184-99, 215-18, 267-77, 284-91).

All motions were denied following a hearing. (T 170-921,

Appellant renews many of the challenges raised below, all of which

have previously been rejected by this Court. & Hunter v. State,

660 So. 2d 244, 252-53 (Fla. 1995) (rejecting challenge to "felony

murder" aggravator as "automatic" aggravator); Fotonoulos v. State,

608 So. 2d 784, 794 & n.7 (Fla. 1992) (rejecting challenge to

majority vote, adequacy of counsel, role of trial judge ,

discriminatory selection of sentencers, lack of appellate

reweighing of aggravators and mitigators, inconsistent application
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of aggravators on appeal, application of contemporaneous objection

rule to capital cases, inconsistent application of Tedder, lack of

special verdicts at sentencing, statute's presumption of death, and

electrocution as cruel or unusual punishment). Therefore, this

claim should be denied, and Appellant's sentence of death for the

first-degree murder of Kim Wright Brown should be affirmed.

0
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CONCLUSm

WHEREFORE, based on the foregoing arguments and authorities,

the State requests that this Honorable Court affirm Appellant's

convictions and sentences.

Respectfully submitted,

ROBERT A. BUTTERWORTH
Attorney General

D.BX@Z'TT
Assistant Attorney General
Fla. Bar No. 0857238
1655 Palm Beach Lakes Blvd.

Suite 300
West Palm Beach, FL 33401-2299
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