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The Assistant t o  the Pe t i t i one r  i n  t h i s  matter, Lossie Memitt, did not 

receive a copy of the Respondent's Brief On The Merits. There fore ,  this 
rep ly  i s  submitted without the guiding hand o f  Legal Consultants organized 

f o r  this matter by MOTHER'S UNITED FOR JUSTTCE, MIAMI, FLORIDA.  



F o i n t  On Appeal 

1) The Pe t i t i one r ,  a juvenile,  was denied his constitutional right 

to a Grand Jury indictment and due process when the State Direct 

Tiled him into adult court by an infonnation cwging offenses 

punishable by death or l i f e  bnprisonment.This a d i o n  opposes F .S ,  

Statement Of 

3' 9.022( 5)( c) 1 and Article 1 ,Section 15 Constitution of Florida. 
3 

- I  - .  - -  

m F I m  QUESTION: 
"Is t he  failure of the t r i a l  court to enter the written 

findings required by section 3 9 . 0 9 ( 7 ) ( ~ ) ~  ~ l a r i d a  Statutes 
(1991) and Tmutman v. State, 630 So. 52s (na. 1993) 
Cogizable C o l l a t e d l y ,  ?"- I-----"YIIc--- 3 

Case And Facts 



1. McCloud y. State, 335 So. 2d 257 (Fla.1976) 

2. Milliken V. State,  App., 398 S0.2d 9 8  (1981). 

3. S t a t e  v. C a i n ,  381 So. 2d 1361 (Fla. 1980) 

4. State v. G.D.M., 394 So. 2d 1017 (Fla. 1981) 

5.  Woodard Y. Wainwright, 556 F Zd 781 (5th C i r . ) ,  reh'g den., 560 F 2d 
1023 (5th C i r ,  1977) 

1. ArLicle 1, Section 15, Of The Florida Constitution 

2. Fla. S t a t . :  

39 0 022( 5) ( 4 1 
39.052(a)( 1)ka. 

39.052( a)( 1)b.b. 

39.052(a)( 1)b.c. 

39.047(4) ( 4 5 



The P e t i t i o n e r  adheres t o  his o r i g i n a l  Point on Appeal. 

Point  On A p p a l  
--*-------I 

I. 
The ,petitioner, a juveni le ,  w a s  denied his cons t i t u t iona l  right ta a Grand 

^Jury indictment and due process when the State Direct Filed him into adult 

., ,n 

n "  

court by an information charging offenses punishable by death or life im 

prisoment. ( Article 1,Section 15, of The Florida Constitution: F-SeCh 39.022 

( 5 ) ( C ) i ,  and 39*052(a)( i)4.a.), 

The affirmance of conviction by the  Third District Court Of Appeal ra ise  a 

very serious Constitutional question: 

11. 

A QERTIFTED QUESTXONr 

"Is %he failure of t h e  trial court t o  en te r  t h e  writ ten findings 

required by Section 39.059( 7)( c), Florida Sta tu t e s  (1991) and Troutman 

v. S t a t e ,  630 So. 2D 528 (Fla.1993) Cognizable.' Collaterally?" 



STATEMEXT OF THE CASE AND OF THE FACTS 
Ic-__-_-3_c-l-l-_l_l----13-1----------- 

The Pe t i t i one r ,  J u s t i n  Summers, adheres t o  and adopts by reference i n  

t h i s  Reply B r i e f  t he  Statement o f  the Facts and Case a r t i c u l a t e d  i n  his Brief 

On The Merits in t h i s  cause. The parties will be referred t o  i n  this b r i e f  as 

they were i n  the Brief On the Merits, by t h e i r  respect ive posi t ions.  J u s t i n  

Summers is "Pet i t ioner"  and t he  Respondent, S t a t e  O f  Florida as "State": 

After the  p e t i t i o n e r  complained that a cer ta in  pol ice  o f f i c e r  

"confiscated" money legally his, he suffered mult iple  a r r e s t s .  

On Apri l  29, 1994, t he  Pe t i t i one r  was transfered to adult court 

under the  provision of F.S.Ch 39.047(4)(e)5? t he  Direct F i l e  

mechanism, by an information. The Charges included upto three 

v io l a t ions  of  the l a w  punishable by death or life imprisonment. 

The transfer by an information is a clear error of the  l a w  as 

articulated by statute i n  F .S . Ch 39 .O22( 5)  ( c) I, ( 1993) and of 

l e g i s l a t i v e  i n t e n t  embodied i n  the  entire Chapter dealing with 

the treatment of juveni le  offenders d h g ,  1993/1994, F .S .Ch39 . 
MEXORANDUM OF LAW 

Artid8 I, SlS, of the Fl&& Consriwian rquirrs a grand jury 
prcscntmwt or indiament before trial for a capitai off- Until an 
indictment, a child charged with a violation of Iww punishable by death or 

.life imprisoamtnt is subject to the pmvisiom of FA Qpptu 39. If ~ L L  

will be tried together as if the child were an adult F S  39.oP(5xc)l. 
indictment is returned, all felonics and dsdanem wJrdotedtOtheCh=ge 

F.S.  39.022 
(5) (c)l. A child of any age charged with a violation of 

Florida law punishable by death or by life imprisonment 
is subject to the jurisdiction of the court as set forth in 
s. 39.049(7) unless and until an indictment on such 
charge is returned by the grand jury. When such indict- 
ment is returned, the petition for delinquency, if any, 
shall be dismissed and the child shall be tried and han- 
dled in every respect as if he were an adult: 



The attorney hired by the Pe t i t ioner  in this matter did not defend against 

the unlawful transfer, conviction nor sentence. On December 12, 1994, Judge 

Snyder presided and handed down the judgment and convicted without a t r i a l  

i n  the Eleventh J u d i c i a l  Circuit of Dade County, Florida.  Within ten days a 

at torney was re ta ined t o  f i l e  f o r  a new trial and t o  se t  aside the conviction 

and sentence on the grounds that there was no waiver heaFhg in  one Cilse and 

no indictment f o r  case number 94-14276. The transfer was not  done within the  

law. On January 11, 1995, the  t r i a l  court was given the opportunity t o  correct 

the e r r o m  of l a w  made during the proceedings against the  Pe t i t ioner i (1)  d e n i d  

of the r igh t  t o  due process (2) the Court lacked ju r i sd ic t ion  to convict and 

sentence (3) Ine f fec t ive  assistance of counsel and other  e m r s  enumerated 

in the Pe t i t ioner ' s  Brief on The Mefits in this matter. The Court j u s t i f i e d  

the improper ac t ions  with a S t a t e  ordered polygraph of the Pe t i t ioner .  Even- 

though the diagnost ic  in te rpre ta t ion  and the  physical limi-tations of  the 

pe t i t i one r  i l luminated his innocence, T r i a l  Court denied the apped on the 

opinion of the  polygrapher alone. The appeal to that order was made in the 

Third District Court Of Appeal O f  Florida, Ju ly  14, 1995. On March 27, 1996, 

the Third Distr ic t  Court O f  Appeal A f f i r m e d  with a Certified Question in the  

omission of s t a h t o r y  cri teria i n  sentencing. On Apri l  17,1996, there  was a 

rehearing for the two overlooked claims of denial  of due process and grand 

jury indictment ; and the  lower tribunal lacked jur i sd ic t ion  to  impose sentence 

and conviction. The T h i r d  District  Court overlooked the e s sen t i a l  requjrement 

for indictment of v io la t ions  of the law punishable by death o r  l i f e  imprisonment. 

The improper transfer was affirmed with reference t o  F.S.Ch 39.047(4)(e)5. 



(e) The state attorney shall in all cases have the right 
to take action, regardless of the action or lack of action 
of the intake counselor or case manager, and shall deter- 
mine the action which is in the best interest of the public 
and the child. The state attorney may: 

Fi!e a petition for dependency: 
File a petition pursuant to part IV; 
File a petition for detinqumcy; 
File a pe!itiori ior delinquency with a motion to 

1. 
2. 
3. 
4. 

transfer and certify the child pursuant to SS. 39.022(5) 
and 39.052(2) for prosecution as an adult; 

With respect to any child who at the time of cornz 
mi- of the alleged offense was 16 or 17 years of age, 
file an information when in his judgment and discretion 
the puMc interest requires that adult sanctions be con- 
sidered or imposed. However, the state attorney shall 
not fiie an information on a child charged with a misde. 
meanor. unless the child has had at least two previous 
adjudislons or adjudications withheld for delinquent 
acts. me of which involved an offense classified under 
Flmda taw as a felony; 

5. 

6, Refer the case to a grand jury; 



Pe t i t i one r  adheres t o  his argument as a r t i c u l a t e d  i n  his Brief  On The 

Merits.  The essence o f  that argument is r e s t a t ed  here f o r  convenience: 

The record shows that the Pe t i t i one r  has been denied a Const i tut ional  

r i g h t  and a provision o f  state s t a t u t e .  (F  . S o  Ch 39.022( 5) ( c) 1 , ( 1993) 

and A r t i c l e  1, Section 15 of The F lo r ida  Const i tut ion) ,  The appl icat ion 

of F .S , Ch 39.047( 4) ( e) 5, Direct F i l e ,  in this case is contrary t o  a fixed 

l a w  and Legis la t ive  i n t e n t  embodied in F,S ,Ch 3.001( e ) l  and 2, ;39.022 , 

This i s  no t  a cry for pre fe ren t i a l  treatment as a juvenile de ta i l ed  by 

S t a t e  v. Cain, 381 So .2d 1361,1367( Fla.1980) . This is a prayer f o r  fair 

and lawful treatment, due process and t he  benef i t  of all provisions of 

t he  laws. We are a people governed by laws embodied in the U.S.  and S t a t e  

Const i tut ions.  These laws define t h e  fundamenM pr inc ip les  of OUT grea t  

democracy. The Courts must help to  m a i n t a i n  the  i n t e g r i t y  of democracy i n  

this country by compliance with the  law. The Pe t i t i one r  has been charged 

with and convicted of offences punishable by death o r  l i f e  imprisonment 

by an infomat ion .  T h i s  i s  unlawful. The Pe t i t i one r  is ent i t led  t o  Grand 

Jury indictment as stated i n  the judgment of Milliken v. S t a t e ,  App. , 398 

So.2d 508 (1981). Gmnd Jury indictment is not  discret ionary.  

MEMORANDUM OF LAW 

.Defect, in that defendant was charged by 
information when he shouid have been 
charged by indictment, affected jurisdiction of 
circuit court to proceed to trial and thus rever- 
sal of adjudication and sentence was required 
though defendant failed to move to dismiss 
information either before or during triai. Mil- 
liken v. State, App., 398 So.2d 508 (1981). 



( S t a t e  v. Cain explained) 

634 Fla. 

David Lee HAYES, Appellant, 

STATE of Florida Appellee. 
V. 

NO. 82-1094. 

District Court of Appeal of Florida, 
Second District. 

Jan. 21, 1983. 

Defendant appealed from denial of the 
Circuit Court for Lee County, R Wallace 
Pack, J., of motion to dismiss informatinn 
charging him with escape from a juvenile 
detention center, a thirddegree felony. 
The Diatrict Court of Appeal, Hobson, J., 
held that amendment to statute eliminating 
ability of child charged with felony to have 
his case transferred for adjudicatory pro- 
ceedings BS a child w a ~  constitutional. 

Affirmed, 

1. In fanb  -68.1 
Juvenile does not have inherent or con- 

stitutional right to treatment as juvenile 
delinquent instead of as criminal offender. 
West'r F.S.A. &na+ Art. 1. 8 lS(b). 

2 Infanb -68.1 
Juvenile hm right to treatment 88 ju- 

venile delinquent only to extent provided by 
legislature. West's F.S.A. Canst. Art. I, 
I 15W. 
3. Infanb -682 

Amendment to statute eliminating 
ability of child charged with felony to have 
his case transfermi for adjudicatory p m  
ceedinp aa a child wm constitutional. 
West's F.S.A. 5 39.04(2)(e)4; West'a F.S.A. 
Canst. Art. I, 5 15(b). 

Jerry Hill, Public Defender, and W.C 
McLain, Asst. Public Defender, Bartow, for 
appellant. 

Jim Smith, Atty. Gen., Tallahasee, and 
Wil l im I. Munsey, Asst. Atty. Gem, Tam- 
pa, for appellee. 

HOBSON, Judge. 

David Lee Haycs appeals the denial a 
motion to dismiss an information. We of. 
firm. 

dfi a misdemeanor, the case shall be 
t n ~ f e d  for adjudicatory proceeding3 
ss child pursuant to S. 39.09(1) i f  it is 
rbm by the child that he had not previ- 
,,& been found to have committed two 
ddinquent acts, one of which involved an 

classified under Florida law IW a 

pl ian t  contends that cain i; not contro&g E 
here since =tion 39.04(2Xe)Q, aa m e &  

da. no longw permi& a child charged with a ; felony to h v e  the m e  transferred to 
juvenile court even though he ha not prmi. i 
ously committed two delinquent ach. .,? 

Section 39.04(2Xe)4, Florida Statntu 
(1981) provides in relevant part: 

(e) The state attorney shall in all c& 
have the right to take action, regad- 1- 
of tbe action or lack of action of tk 
intake officer, and shall determine tbr 
action which is in the best interwt of tbe s! 
public a d  the child. The state a t tomy  
may: 4 

4. With mspect to any child who it 
the time of commiaaion of the d l 4  
offenae wma 16 or 17 yearn of age, iile Ip - 
information when in his judgment 
discretion the public intereat mu* 
that adult aanctions be c o n s i d e d  or im 
posed. Upon motion of a child &and 

hy section 6, chapter 81-218, Lam of Fhri. f 

i 
b 

,... 



CON CZUSION 

The P e t i t i o n e r  i s  e n t i t i l e d  t o  re l ie f  from unlawful. deten t ion .  
c----_-_-- 

The convict ion,  sentence and judgment i n  t h i s  case should be reversed.  

L.", 
11661 S.W. 227 S t .  
M i a m i ,  F1. 33170 

Ph= (305)  2337323 

I c e r t i f y  t h a t  a copy of the foregoing has been furnished,  by mail, this 

28 day of June 1996, t o  Robert A .  Butterworth, Attorney General, The Capitol ,  


