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I N  THE SUPREME COURT OF FLORIDA 

RICHARD BING GWONG, 

P e t i t i o n e r ,  

VS. Case No. 

HARRY K. SINGLETARY, JR., SECRETARY, 
FLORIDA DEPARTMENT OF CORRECTIONS, 

Respondent. 
/ 

PETITION FOR EXPEDITED WRIT OF MANDAMUS WITH APPENDIX 

Richard Bing Gwong ("Gwong"), Florida Department of 

C o r r e c t i o n s  Inmate Number 070461,  by unders igned  c o u n s e l ,  

f i l e s  t h i s  p e t i t i o n  far w r i t  of mandamus, s t a t i n g :  

Na tu re  of t h e  C a s e  and t h e  Need for t h e  Expedited I n v o c a t i o n  
of O r i s i n a l  J u r i s d i c t i o n  

1. The p e t i t i o n  i s  f i l e d  p e r  t h e  p r o v i s i o n s  of Art. V, 

§3(b)(8), F l a .  Const. ,  which i n v e s t s  t h e  supreme c o u r t  w i t h  

o r i g i n a l  j u r i s d i c t i o n  t o  " . . . i s sue  w r i t s  of mandamus...'' The 

specific relief sought  i s  t h i s  c o u r t ' s  w r i t  of mandamus 

i n v a l i d a t i n g  F l a .  Admin. Code Rule 33-11.0065(1)(a)6 adopted 

A p r i l  2 1 ,  1996 (Appendix, E x h i b i t  C,  pages 115-118) which 

i l l e g a l l y  d e n i e s  Gwong and other s i m i l a r l y  s i t u a t e d  p r i s o n e r s  

(18,381 of them, see Appendix, E x h i b i t  A, page 1 7 )  e l i g i -  

b i l i t y  t o  e a r n  i n c e n t i v e  g a i n  t i m e  p e r  t h e  p r o v i s i o n s  of 

S 9 4 4 . 2 7 5  (4)(b), Fla. Stat. (1983) ,  and compel l ing  t h e  

r e sponden t  t o  perform h i s  m i n i s t e r i a l  duty imposed by l a w  by 

c o n t i n u i n g  t o  make i n c e n t i v e  gain time available t o  be e a r n e d  

by the p e t i t i o n e r  and others s i m i l a r l y  s i t u a t e d .  I s s u a n c e  of 

t h e  w r i t  by t h e  supreme c o u r t  i s  t h e  p rope r ,  r ecogn ized  



remedy. See Waldrup v. Duuaef, 562 So.2d 687 (Fla. 1 9 9 0 ) .  

The e x t r a o r d i n a r y  w r i t  i s  sought  on an  expedi ted  basis f r o m  

t h i s  high c o u r t  n o t  j u s t  because of a clear* v i o l a t i o n  of 

Gwong's c o n s t i t u t i o n a l  rights, bu t  also because of the 

t o r r e n t  of c o u r t  c logging l i t i g a t i o n  which is s u r e  t o  fo l low 

(and t h e  p o t e n t i a l  of harm** t o  Department of C o r r e c t i o n s '  

employees) as a r e s u l t  of t h e  adopt ion of t h e  r u l e .  

e s s e n t i a l  facts necessary t o  determine whether  t h e  w r i t  

The 

should be i s s u e d  as set o u t  below are undisputed.  Gwong has 

no other adequate  l e g a l  or a d m i n i s t r a t i v e  remedy. 

2. Gwong i s  a Florida r e s i d e n t ,  United States c i t i z e n  

and state p r i s o n e r .  H e  is  inca rce ra t ed  a t  Hardee C o r r e c t i o n a l  

I n s t i t u t i o n ,  Hardee County, Florida i n  t h e  custody of t h e  

respondent ,  Hon. Harry K. S ing le t a ry ,  Jr., Sec re t a ry ,  Florida 

Department of Correc t ions  ( " D O C " ) ,  whose o f f ic ia l  head- 

q u a r t e r s  are located i n  Tallahassee, Leon County, Florida. 

3. Gwong i s  se rv ing  a 22 yea r  p r i s o n  sen tence  for 

second degree  murder committed on January 13,  1987. He w a s  

* As demonstrated below, the state has repeatedly violated the ex 
p o s t  facto clause of the Constitution of the United States regarding the 
matter (gain time) presented herein in the course of wasteful, expensive 
protracted litigation. See for example Weaver v. Graham, 450 U.S. 2 4  
(1981), Waldrup v.  Duuqer, 562 So.2d 687 (Fla. 1990), Harris v.  Wain- 
wrisht, 376 So. 2d 855 (Fla. 1979), and Raske v.  Martinez, 876 F.2nd 
1496 (11th Cir. 1989). It ha5 done so once again by the adoption of 
Fla. Admin. Code Rule 33-11.0065(1)(a)6. 

* *  See Lowrv v. Parole Commission, 473 So.2d 1248 (Fla. 1985) where 
expedited relief was granted by thie court under similar circumstances. 
In that case, the Florida Parole Commission adopted an emergency policy 
denying parole consideration to hundreds of Florida prisoners baaed upon 
an errant attorney general's opinion. The supreme court granted the 
writ and invalidated the commission's illegal action. See page 5 of 
this petition. 
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sentenced on February 2 4 ,  1989  i n  P i n e l l a s  County, Florida 

C i r c u i t  Court Case No.  87-529-CF. H e  has not  y e t  served 85% 

of t h e  sentence.  His c u r r e n t  t e n t a t i v e  release date ("TRD") 

according t o  the DOC is December 5, 1998. 

4.  On January 13, 1987, t h e  date of t h e  commission of 

t h e  p e t i t i o n e r ' s  crime, S944 .275 ,  Fla. Stat .  ( 1 9 8 3 ) ,  provided 

i n  p a r t  t h a t  Gwong w a s  e l i g i b l e  t o  ea rn  what i s  called 

" incen t ive  ga in  t i m e "  as follows: 

"(4)(b) ... t h e  department may grant  up t o  20 days of 
incentive gain  t i m e ,  which s h a l l  be credited and 
app l i ed  monthly. I" 

For each month a p r i sone r  works d i l i g e n t l y  

5. Effec t ive  Apr i l  2 1 ,  1996,  The DOC adopted Fla. 

A w n .  Code Rule 33-11.0065, which makes Gwong and many 

o t h e r s  s i m i l a r l y  situated i n e l i g i b l e  t o  e a r n  i n c e n t i v e  gain 

time after t h a t  date. The r u l e  provides i n  par t :  

"Rule 33-11.0065 Incent ive  Gain Time 

(1) I n e l i g i b i l i t y  

( a )  N o  inmate s h a l l  receive or accumulate ga in  
time: 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

6. I f  convicted of any of t h e  following o f f e n s e s  
committed before October 1, 1995 and has 85% 
or less of any sentence remaining t o  be 
served. The provis ions of (1) ( a )  6 s h a l l  
also apply t o  work, e x t r a ,  and c o n s t r u c t i v e  
ga in  t i m e  for inmates  convicted of o f fenses  
committed between Ju ly  1, 1978 and June 1 4 ,  
1983." (Appendix, Exhib i t  C, pages 115-117.) 

This i s  followed by an enumeration of violent of fenses  which 
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make the inmate ineligible to "...receive or accumulate 

(incentive) gain-time" and includes second degree murder. 

6. Based upon the new rule, the DOC no longer allows 

Gwong and many others similarly situated to earn incentive 

gain time. 

could be released from incarceration in December, 1997 or 

sooner. 

Were he able to earn incentive gain time, he 

7. The DOC'S analysis of the ru le  (Appendix, Exhibit 

A, page 17) has determined that some 18,381 violent felony 

offenders will be impacted by the rule because they no longer 

will be allowed to earn incentive gain time,* 

8. It is obvious that the adoption of the rule  will 

cause great bitterness, anger and resentment among this very 

large number of violent felons. The frustration will most 

certainly result in acts of violence directed at corrections 

officers and others who must come in contact with some of the 

affected inmates on a daily basis. It will also cause a 

torrent of lawsuits filed by many of the 18,000 plus inmates 

in virtually every circuit and appellate court in Florida. 

This  and the illegality of the rule is reason enough for t h i s  

court to resolve the issue quickly. 

9. As we shall conclusively show below, Rule 33- 

11.0065(1)(a)6 is a clear violation of Art. I, SlO, cl. 1, 

U.S. Const., which provides that "(no) state shall ...p ass 

any...ex post facto law..." In an unbroken line of Florida 

* The rule  specifically targets violent and sex offenders. 
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and federal d e c i s i o n s ,  t h e  c o u r t s  have i n v a l i d a t e d  state 

efforts t o  improper ly  c u r t a i l  p r i s o n e r s '  e l i g i b i l i t y  t o  e a r n  

i n c e n t i v e  g a i n  t i m e  based upon amendments t o  and b u r e a u c r a t i c  

t i n k e r i n g  w i t h  S944.275, Fla. Stat. Furthermore,  as we s h a l l  

also demonst ra te ,  t h e  r u l e  by t h e  DOC'S own admiss ion  is n o t  

based upon a change i n  t h e  laws of Florida. 

t h e  r u l e  i s  i n  direct c o n t r a v e n t i o n  of S944.275(4)(b), Fla. 

Stat .  ( 1 9 8 3 ) ,  t h e  c o n t r o l l i n g  l a w  a t  t h e  t i m e  Gwong committed 

h i s  crime, and t h e  1995 amendment thereto. 

Adoption of t h e  s u b j e c t  r u l e  is j u s t  t h e  latest i n  

On t h e  c o n t r a r y ,  

10. 

a series of failed a t t e m p t s  t o  f l a u n t  t h e  c o n s t i t u t i o n ,  

i g n o r e  d e c i s i o n s  of t h i s  Court  and federal c o u r t s ,  and deny 

Gwong and other s i m i l a r l y  s i t u a t e d  p r i s o n e r s  t h e i r  r i g h t  t o  

e a r n  i n c e n t i v e  g a i n  t i m e .  T h i s  c o u r t ' s  w r i t  shou ld  be i s s u e d  

t o  i n v a l i d a t e  the r u l e  and b r i n g  order o u t  of t h e  chaos which 

is  s u r e  t o  f o l l o w  i f  t h e  problem is l e f t  t o  fester.* 

The Flawed J u s t i f i c a t i o n  for t h e  Rule 

11. The DOC r u l e  was prompted by Attorney Genera l  

* As mentioned on page 2, supra, in Lowrv v. Parole Commission, 473 
So.2d 1248 (Fla. 1985), this cour t  expedited the disposition of an 
inmate's habeas corpus/mandamus petition after the parole commission 
denied him (and effectively hundreds of other similarly situated 
prisoners) eligibility for parole as a result of an erroneous attorney 
general's opinion. Although not referenced in the opinion, the inmate's 
counsel urged and was granted a swift decision due to the high degree of 
hostility among the prison population created by the ill advised opinion 
and the commission's reliance thereon. The respondent may counter this 
concern by asserting that no court should be coerced into action based 
upon inmate anger. That is certainly true. By the same token, as in 
Lowrv, the attorney general has once again ignited a firestom within 
the prison system which he can walk away from -- but the DOC officers at 
the various prisons and the prisoners whose rights have been violated 
cannot. 
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Opinion 96-92 a copy of which is included i n  t h e  appendix t o  

t h i s  p e t i t i o n  as Appendix, Exhib i t  B, pages 1-6. The 

a t t o r n e y  g e n e r a l ' s  argument i s  twofold: First, s i n c e  t h e  

r u l e  is t o  be app l i ed  "prospec t ive ly ,"  it is no t  ex post 

facto. Secondly, t h e  agency has t h e  " d i s c r e t i o n "  t o  employ a 

"procedure" which make c e r t a i n  classes of inmates i ne l ig ib l e  

for i n c e n t i v e  ga in  time even though t h e  'Iprocedure" is  

adopted af ter  t h e  date of t h e  p a r t i c u l a r  inmate ' s  o f fense .  

(Appendix, Exhib i t  B, pages 1-4,  AGO 96-92.) 

Is t h e  Rule Ex Post Facto? 

12.  First of a l l ,  t h e  a t to rney  genera l  states t h a t  

" ( t ) h e  r u l e  would be appl ied  prospectivelv* and would no t  

affect any such gain-time a l ready  awarded.'' (See Appendix, 

Exh ib i t  "B", page 1, AGO 96-92.) This argument begs t h e  

ques t ion  and is  so lacking  i n  m e r i t  as t o  be frivolous.** 

The Supreme Court of t h e  United States expres s ly  rejected 

t h i s  con ten t ion  in Weaver v. Graham, 450 U.S. 2 4 ,  31 (1981), 

when it observed: 

"The respondent maintains t h a t  Flor ida 's  1978 l a w  
a l t e r i n g  t h e  a v a i l a b i l i t y  of ga in  t h e  i s  not  

* All emphasis by underlining or bold print is added unless 
indicated otherwise. 

* *  This argument which is cited at page 1,2 of AGO 96-92 (Appendix, 
Exhibit B, page 2) is so specious that not even the DOC has advanced it 
since Weaver was decided in 1981. In this regard, the attorney general 
of Florida represented the respondent in Weaver (450 U . S .  at 24) thus 
the office cannot deny knowledge of the emptiness of same. We ask that 
the court consider the attorney general's rehash of the rejected legal 
position in light of calls from him and other public officials to 
sanction inmates for presenting successive/previoualy rejected claims in 
administrative and legal proceedings. 
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retrospective because, on its face, it applies only 
after its effective date. (Reference to brief 
omitted.) This argument fails to acknowledge that 
it is the effect, not the form of the law that 
determines whether it is ex post facto. The 
critical question is whether the law changes the 
legal consequences of acts completed before i t s  
effective date. In the context of this case, this 
question can be recast as asking whether Fla. Stat. 
S944.275(1) (1979) applies to prisoners convicted 
for acts committed before the provision's effective 
date. Clearly, the answer is in the affirmative. 
The respondent concedes that the State uses 
§944.275(1), which was implemented on January 1, 
1979, to calculate the gain time available to 
petitioner, who was convicted of a crime occurring 
on January 31, 1976. Thus, the Drovision attaches 
leqal conseuuences to a crime committed before the 
law took effect . I' 
13. In Waldrup v. Duuuer, 562 So.2d 681 (Fla. 1 9 9 0 ) ,  

Raske v. Martinez, 876 F.2d 1496 (11th Cir. 1989) and Weaver 

v. Graham, supra, neither the legislature nor the DOC 

attempted to recapture gain time that prisoners had earned 

(or been credited with) before the various revisions of 

S944.275,  Fla. Stat. went into effect. On the contrary, just 

as in the case at bar, the legislature and the DOC were 

attempting to limit the availability of gain time that could 

be awarded after the effective date of the revision. But 

the courts found that the amendments still violated the ex 

post facto clause because t h e y  limited the extent of the 

prisoner's eligibility for gain time under S944.275,  Fla. 

Stat. as that law existed at the time the prisoner committed 

the offense for which he or she was incarcerated. As aptly 

stated in Waldrup v. Duqqer, 562 So.2d 681, 691 (Fla. 1990): 



"It is w e l l  established t h a t  a penal s t a t u t e  
violates t h e  e x  p o s t  facto c l a u s e  i f ,  after a 
c r i m e  has been committed, it i n c r e a s e s  t h e  
pena l ty  attached to  t h a t  crime. The Uni ted  
States Supreme Court clearly established t h i s  
p r i n c i p l e  i n  t h e  e a r l y  case of Calder v. Graham, 

(1981).  ( O t h e r  c i t a t i o n s  omitted.) 
450 U.S. 24, 28,  101 S . C t .  960, 963,67 L.Ed.2d 1 7  

The po l i cy  underlying t h i s  p roh ib i t i on  i s  ' t o  
a s s u r e  t h a t  l e g i s l a t i v e  A c t s  g ive  f a i r  warning of 
their effect and permit i nd iv idua l s  t o  r e l y  on 
t h e i r  meaning u n t i l  e x p l i c i t l y  changed.' Id., 450 
U.S. a t  280-29, 1 0 1  S . C t .  a t  963-64 ( c i t i n g  Dobbert 
v. Florida, 432 U.S. 282,  298, 97 S . C t .  2290,  2300, 
53 L. Ed. 2d 344 ( 1 9 7 7 ) .  (Other  c i t a t i o n s  omitted.) 

A retroactive l a w ,  however, i s  not  e x  post facto 
unless two cr i t ica l  elements are present :  The l a w  
must apply t o  events  occurr ing before i t s  enac t -  
ment, and it must disadvantage t h e  offender ."* 
( C i t a t i o n s  omitted.)  

I n  a p p l y i n g  t h e  f i r s t  of t h e  "two c r i t i ca l  e l e m e n t s "  t o  

i n c e n t i v e  ga in  time, t h e  cour t  said i n  p a r t :  

' 'We have no doubt t h a t  both t h e  incen t ive  and basic 
gain-time s t a t u t e s  challenged by waldrup con ta in  
t h e  f irst  of these elements. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

"Both of t h e s e  gain-time r ev i s ions ,  then, apply t o  
a large class of inmates l i k e  Waldrup whose 
o f f enses  occurred before June 1983, when t h e  act 
took effect. 

1 4 .  I t  i s  therefore crystal clear t h a t  t h e  a t t o r n e y  

The DOC'S rule fails the second critical test of an ex post f a c t o  * 
violation as well because it "disadvantages the offender." This is so 
because before the rule was enacted, up to 20 daye/month in incentive 
gain time were available to Gwong thereby affording him the ability to 
hasten substantially his actual release date. §944.275(4)(b), Fla. 
Stat. (1983). 
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g e n e r a l ' s  first argument -- t h a t  Rule 33-11.0065(1)(a)6 is 

not a n  ex post facto l a w  because it is t o  be a p p l i e d  after 

its effective date ( " p r o s p e c t i v e l y " )  -- i s  w i t h o u t  merit. 

T h i s  i s  so because  a t  t h e  time Gwong committed t h e  o f f e n s e  

for which he i s  i n c a r c e r a t e d  ( Janua ry  13, 1 9 8 7 ) ,  he  c o u l d  

earn up t o  20 days  each month of i n c e n t i v e  g a i n  t i m e  -- and 

thereby s u b s t a n t i a l l y  s h o r t e n  h i s  a c t u a l  period of 

i n c a r c e r a t i o n .  See §944.275(4) (b) ,  F la .  Stat .  (1983). Gwong 

is  no  l o n g e r  e l i g i b l e  t o  do so. Thus t h e  r u l e  i s  ex post 

facto -- and violates Art. I ,  S10 (l), U.S. Const.  

Did t h e  DOC have t h e  I n h e r e n t  D i s c r e t i o n  t o  Enac t  the Rule? 

15. The a t t o r n e y  g e n e r a l  n e x t  advises t h a t  by changing  

its r u l e s  t o  make c e r t a i n  classes of p r i s o n e r s  ( v i o l e n t  

a n d / o r  s e x  o f f e n d e r s )  -- who heretofore w e r e  e l i g ib l e  t o  e a r n  

i n c e n t i v e  g a i n  t i m e  -- i n e l i g i b l e  to do so i n  t h e  f u t u r e  -- 
t h e  DOC is s imply  modifying i t s  "procedure" w i t h i n  t h e  very 

broad l i m i t s  of i t s  d i s c r e t i o n .  I n  so doing ,  t h e  a t t o r n e y  

g e n e r a l  relies upon Conloque v. Shinbaum, 949 F.2d 378 ( 1 1 t h  

C i r .  1991)  and language t aken  comple te ly  o u t  of c o n t e x t  from 

WaldruD, s u p r a ,  a t  562 So.2d 692,  693, which p r o v i d e s  

" ( n ) o t h i n g  i n  t h i s  op in ion ,  however, s h a l l  be read 
as r e s t r i c t i n g  t h e  d i s c r e t i o n  accorded DOC under  
t h e  earlier i n c e n t i v e  gain- t ime s t a t u t e s .  
d i s c r e t i o n  remains i n t a c t .  I f  DOC wi thho lds  a l l  or 
some of t h e  i n c e n t i v e  qain- t ime available t o  
Waldruc, or s i m i l a r l y  s i t u a t e d  inmates  under  t h e  
earlier s t a t u t e s ,  t h e n  DOC'S a c t i o n s  canno t  be 
c h a l l e n g e d  u n l e s s  t h e y  c o n s t i t u t e  a n  abuse of 
d i s c r e t i o n .  'I 

T h i s  

The a t t o r n e y  g e n e r a l  t h e n  claims i n c o r r e c t l y :  
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"The c o u r t s ,  however, have held t h a t  the 
p r o h i b i t i o n  a g a i n s t  ex post facto l a w s  does n o t  
p rohib i t  changes i n  stated Dolicv r u l e s  t h a t  show 
how a n  a q e n c v ' s  d i s c r e t i o n  i s  l i k e l v  t o  be 
e x e r c i s e d .  The adop t ion  of t h e  r u l e  by t h e  DOC 
does n o t  l i m i t  t h e  a g e n t ' s  d i s c r e t i o n  but rather 
reflects t h e  a g e n c y ' s  procedure t o  g r a n t  i n c e n t i v e  
gain- t ime.  From t h e  t h e  an  inmate i s  i n c a r c e r a t e d ,  
he is on n o t i c e  t h a t  t h e  award of gain- t ime i s  
s u b j e c t  t o  t h e  d i s c r e t i o n  of DOC. The proposed 
r u l e  merely states and j u s t i f i e s  t h a t  e x e r c i s e  of 
d i s c r e t i o n  by DOC. The d e t e r m i n a t i o n  as t o  which 
class of inmates  may be s u b j e c t  t o  t h e  DOC rule 
would also amear t o  be w i t h i n  t h e  d e p a r t m e n t ' s  
d i s c r e t i o n .  '' 

(See Appendix, Exhibi t  B, page 4 . )  

16.  T h i s  t i r ed  argument -- which has been  rejected by 

t h i s  and  other c o u r t s  t i m e  af ter  t i m e  -- a lso  has no m e r i t  

for t h e  r e a s o n s  set o u t  below. 

17 .  I n  Raske v. Martinez,  876 F.2d 1496  ( 1 1 t h  C i r .  

1989), t h e  c o u r t  dealt m e c i f i c a l l v  w i t h  Florida's  i n c e n t i v e  

g a i n  t i m e  s t a t u t e ,  S944.275,  F l a .  Stat .  -- and specificallv 

w i t h  t h e  c o n t e n t i o n  t h a t  t h e  d i s c r e t i o n a r y  a u t h o r i t y  of the 

DOC r e n d e r s  it immune t o  legal  c h a l l e n g e  when t h e  depar tment  

decides i n  its i n f i n i t e  w i s d o m  t o  c u r t a i l  it. Thus, t h e  Raske 

c o u r t  said (when ana lyz ing  basic and i n c e n t i v e  g a i n  t i m e ) :  

"The State contends  t h a t  basic g a i n  t i m e  i s  
fundamenta l ly  d i f f e r e n t  t h a n  i n c e n t i v e  g a i n  t i m e  
because  basic g a i n  time is a u t o m a t i c a l l y  ea rned  by 
p r i s o n e r s ,  while i n c e n t i v e  qain time is earned 
o n l y  at the d i s c r e t i o n  of prison officials. 
Because i n c e n t i v e  sain t i m e  is d i s c r e t i o n a r v  i n  
n a t u r e ,  the State contends that Detitioner has 
no risht to receive incentive sain time a n d  
that the State therefore can alter the method 
bv which incentive gain time is calculated 
without violatinq the e x  post facto clause of 
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tbe Constitution." 

Raske v. Martinez,  876 F.2d a t  1499. But  because Raske did 

have a r i g h t  -- a c o n s t i t u t i o n a l  r i g h t  -- n o t  t o  have h i s  

a b i l i t y  t o  earn i n c e n t i v e  ga in  time ripped away from him -- 
t h e  c o u r t  found t h a t  ''. . .we do not find the State's 

argument to be persuasive." (Id.) 
18. The Raske c o u r t ,  f i n d i n g  t h a t  i t s  decision w a s  

"controlled by t h e  p r i n c i p l e s  announced by t h e  Supreme Court  

i n  Weaver v. Graham..." (Raske, 876 F.2d a t  1498)  t h e n  

recognized t h a t  t h e  a b i l i t y  t o  earn i n c e n t i v e  g a i n  time was a 

p r i v i l e g e  granted  by t h e  l e g i s l a t u r e  ( " . . . t he  d u t i e s  t h a t  

a l l o w  a prisoner t o  earn such [ incen t ive ]  g a i n  time are a 

matter of l e g i s l a t i v e  grace. . ."  Raske, 876 F.2d a t  1499) -- 
no t  t h e  DOC --, t h a t  a t  t h e  t i m e  Raske committed h i s  c r i m e ,  

§ 9 4 4 . 2 7 5 ( 4 ) ( b ) ,  F l a .  Stat .  (1978) was  c o n t r o l l i n g  and 

a f fo rded  him t h a t  a b i l i t y  -- and whi le  t h a t  s t a t u t e  con ta ined  

t h e  word "may, 

" ( w ) e  see no fundamental d i s t i n c t i o n  between the 
conditions that a prisoner must satisfy t o  
receive b a s i c  g a i n  t i m e  and t h e  conditions that a 
prisoner must satisfy to earn discretionary 
sain time. In both cases, the department 
decides in its sole discretion whether the 
prisoner has behaved well enough or worked 
diliaentlv enouqh to earn gain time." 

Raske, 876 F.2d a t  1 4 9 7 ,  1499.  The c o u r t  added: 

"We agree, of course, t h a t  i n c e n t i v e  ga in  time is 
d i s c r e t i o n a r y .  We note however, that this 
discretion is not complete. Thus, for 
example, the S t a t e  does not contend that a 
prisoner who has performed his work in an 
outstanding manner can lesallv be denied 
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incentive qain  time for that work, despite its so- 
called "discretionary" nature. See Pettway v. 
Wainwright, 450 So.2d 1279 (Fla. 1st DCA 1984)."* 

Raske, supra, 876 F.2d 1499, footnote 6. The Raske court 

concluded at page 1499: 

"Thus even though the opportunity to earn incentive 
gain time is dependent on the grace of the 
legislature and the availability of jobs, we 
conclude that if the State affords its inmates such 
work, it is bound to reward prisoners for their 
services at a gain time rate at least equally 
advantageous to that in effect at the time those 
prisoners offenses . 

Thus 

that: 

when this court noted in Waldrup, 562 So.2d at 693, 

"(n)othing in this opinion, however, shall be read 
as restricting the discretion accorded DOC under 
the earlier incentive gain-time statutes.  
discretion remains intact. If DOC withholds all or 
some of the incentive qain-time available to 
Waldrup or similarly situated inmates under the 
earlier statutes, then DOC's actions cannot be 
challenged unless they constitute an abuse of 
discretion, I* 

This 

it was making it clear that the DOC's discretion was hardly 

unbridled -- and had to be exercised "under the...incentive 

gain-time statutes." (Id.) And as the court in Raske at 1499 
held, that discretion is strictly controlled by the 

* The court is asked to note that the Raske court considered Pettwav 
v. Wainwriqht, 450 So.2d 1279 (Fla. 1st DCA 1984), in arriving at its 
decision. 
discretion to completely gut the incentive gain time eligibility Mr. 
Gwong is entitled to by virtue of S944.275(4)(b), Fla. Stat. (1989) -- 
new rule 33-11.065(L)(a)6 notwithstanding. 

Thus, the DOC can hardly claim that Pettwav affords it 
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p a r t i c u l a r  incent ive  ga in  time s ta tu te  i n  e f f e c t  a t  t h e  time 

Raske committed h i s  crime -- and t h e  department w a s  "...bound 

to reward prisoners (including Raske) for their 

services at a gain time rate at least equally 

advantageous to that in effect at the time of those 

prisoners' offenses." Likewise,  i n  t h e  case a t  bar, t h e  

DOC i s  "bound" t o  a f f o r d  M r .  Gwong t h e  ability t o  e a r n  

i ncen t ive  ga in  t i m e  (depending of course on how hard and w e l l  

he works) based upon §944.275(4)(b),  Fla. S t a t .  (1983), t h e  

incen t ive  ga in  t i m e  statute i n  effect on January 13, 1987. 

19. I n  Waldrup, supra,  t h e  p e t i t i o n e r  claimed t h a t  t h e  

1983 r e v i s i o n  to §944.275(4)(b) ,  Fla .  S t a t . ,  which reduced 

t h e  amount of incen t ive  gain t i m e  a p r i sone r  could earn  each 

month, from 37 t o  20 days/month, c o n s t i t u t e d  an  ex post facto 

violation. The DOC countered by claiming t h a t  t h e  ex post 

facto prov i s ions  of t h e  c o n s t i t u t i o n  w e r e  not  p e r t i n e n t  s i n c e  

i n c e n t i v e  ga in  t i m e  i s  not  a ". .vested r i g h t .  .." p r o t e c t e d  by 

the ex post facto clause -- and is  ins t ead  a "...'mere 

expectancy '  dependent e n t i r e l y  on t h e  d i s c r e t i o n  of DOC." 

Waldrup, 562 So.2d a t  692 .  T h i s  honorable c o u r t  d i sagreed  

s t a t i n g  : 

"The state argues t h a t  t h i s  does n o t  render t h e  l a w  
ex p o s t  f a c t o ,  since t h e  a v a i l a b i l i t y  of i n c e n t i v e  
gain-time is nothing but a 'mere expectancy'  
dependent e n t i r e l y  on t h e  d i s c r e t i o n  of DOC. Be 
t h a t  as it may, we  are forced t o  conclude t h a t  t h e  
1983 amendment renders  t h e  s t a tu t e  ex Dost facto 
because it actually disadvantaqes Waldxup wi th in  
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the meaning of the relevant case law. 

Indeed, the argument advanced by the state sounds 
very much like the discredited analysis employed by 
this court in Harris v. Wainwriuht, 376 So.2d 855 
(Fla. 1979). In Harris we had denied relief after 
an inmate was subjected to a retroactive gain-time 
statute that had reduced the maximum number of 
gain-time days that could be awarded to him. We 
held that 

gain-time allowance is an act of grace 
rather than a vested right and may be 
withdrawn, modified or denied. 

Harris, 676 So. at 856. 

The United States Supreme Court in Weaver direct ly  
overruled Harris finding that [clontrary to the 
reasoning of the supreme court of Florida, a law 
need not imrsair a vested risht to violate the ex 
post facto Drovision.... Critical to relief under 
the Ex Post Facto Clause is not an individual's 
ricrht to less punishment, but the lack of fair 
notice and governmental restraint when the legis- 
lature increases the punishment beyond what was 
prescribed when the crime was consummated. Thus, 
even if a statute merely alters penal provisions 
accorded by the grace of the legislature, it vio- 
lates the Clause if it is both retrospective and 
more onerous than the law in effect on the date of 
the offense. 

Weaver, 450 U.S. at 29-31, 101 S.Ct. at 964-65. 
The Weaver C o u r t  went on to reject the state's 
argument that an alteration in gain-time was not 
actually an alteration in sentence. Gain-the, held 
the Weaver Court, "is one determination of 
petitioner's prison term.'' Id. at 32, 101 S.Ct. at 
966. In conclusion, the Weaver Court found the 
retroactive gain-time statute void to the extent 
that it "reduces the number of monthly gain-time 
credits ava i lab le  to an inmate who abides bv wrison 
rules and adequately performs his assiqned tasks.' '  
Id. at 33,  101 S.Ct. at 967. 

It could not be clearer that the analysis in Weaver 
amlies as fully to discretionary qain-time as it 
does to "mandatory" gain-time, if the latter has 
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ever t r u l y  e x i s t e d  i n  Florida. The Eleventh 
C i r c u i t  has reached t h i s  conclusion i n  a r e c e n t  
case r a i s i n g  e x a c t l y  t h e  issue before t h i s  Court  
today ,  Raske, 876 F.2d a t  1499-1500. W e  a g r e e  
with the Eleventh C i r c u i t ' s  a n a l y s i s  i n  Raske. 
Even t h e  "grace" of t h e  l e g i s l a t u r e ,  once given,  
cannot  be resc inded  retrospectively. Id. The 
Weaver opin ion  makes it p l a i n  t h a t  t h e  e x  post 
facto c l a u s e  a p p l i e s  w i t h  equal  vigor t o  a 
retroactive reduct ion  i n  DOC's d i s c r e t i o n  t o  q r a n t  
sain- t ime.  Such p l a i n l y  i s  t h e  case before us  
today.  

Accordingly,  upon t h i s  opinion becoming f i n a l ,  DOC 
s h a l l  be barred from a m l v i n g  t h e  1983 r educ t ion  i n  
i n c e n t i v e  qain- t ime t o  inmates convic ted  of 
o f f e n s e s  occur r ina  before t h e  effective date of t h e  
1983 act. As t o  Waldrup and s i m i l a r l y  s i t u a t e d  
inmates  t h e  effect of t h i s  holding is  two-fold: To 
r e i n s t a t e  t h e  i n c e n t i v e  qain-time s t a t u t e s  i n  force 
a t  t h e  time of o f f e n s e  and t o  declare uncons t i -  
t u t i o n a l  t h e  1983 i n c e n t i v e  sain- t ime r e v i s i o n s  as 
applied t o  these inmates. 
i n c e n t i v e  gain- t ime for Waldrup and s i m i l a r l y  
s i t u a t e d  inmates  based on t h e  formulas ,  and i n  
l i g h t  of t h e  cri teria,  contained i n  the pre-1983 
s t a t u t e .  

DOC t h u s  s h a l l  recompute 

Waldrup v. Duqqer, 562 So.2d a t  692. 

20. Thus Waldrup and t h e  other cases cited h e r e i n  make 

it clear t h a t  t h e  DOC's d i s c r e t i o n  i n  awarding i n c e n t i v e  g a i n  

time relates t o  t h e  q u a l i t y  and q u a n t i t y  of work performed by 

t h e  p r i s o n e r ,  no t  t h e  e l i g i b i l i t y  of t h e  p r i s o n e r  t o  earn 

such i n c e n t i v e  gain t i m e . *  

* In other words, the DOC's discretion is limited to determining how 
much incentive gain time if any it will award each inmate on an 
individual basis depending how much and how well he/she works during a 
particular month. As the court in Raske noted (876 F.2d at 1499) "in 
both cases (with regard to basic and incentive gain time), the 
department decides in its sole discretion whether the prisoner has 
behaved well enough or worked diligently enough to earn gain time." 
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21. The a t to rney  genera l  a t tempts  t o  mask t h e  true 

n a t u r e  of t h e  r u l e  by i n f e r r i n g  t h a t ,  as i n  Conlosue v. 

Shimbaum, 949 F.2d 378 ( 1 1 t h  C i r .  1 9 9 1 ) ,  supra ,  it ( t h e  r u l e )  

"...reflects only t h e  agency's procedure i n  dec id ing  whether  

t o  g r a n t  i n c e n t i v e  g a i n - t h e  . . . I '  (AGO 96-92, Appendix B, 

page 4 . )  Tha t  is simply false because t h e  effect of t h e  rule 

is t o  abso lu te ly ,  positively prevent Gwong (who is sentenced 

for an o f f e n s e  covered by t h e  r u l e )  from r ece iv ing  incentive 

ga in  the. W i t h  apologies  for being r e p e t i t i v e ,  we aga in  

quote  from Weaver v. G r a h a m ,  450 U.S. 24 (1981)  a t  page 31 

where t h e  supreme c o u r t  noted t h a t  

".,,it is t h e  effect, not  t h e  form of t h e  l a w  t h a t  
determines whether  it is  ex pos t  facto. 
cr i t ical  ques t ion  i s  whether  t h e  law changes t h e  
l e g a l  consequences of acts completed before its 
effective date." 

The 

And as t h a t  s a m e  c o u r t  so eloquent ly  stated many y e a r s  

before Weaver: 

"The Cons t i t u t ion  deals w i t h  substance,  no t  
shadows. Its i n h i b i t i o n  w a s  leveled a t  t h e  t h i n g ,  
no t  t h e  name. I t  intended t h a t  t h e  r i g h t s  of t h e  
c i t i z e n  should be secure aga ins t  dep r iva t ion  for 
p a s t  conduct by l e g i s l a t i v e  enactment, under any 
form, however disguised.  I' 

Cumminqs v. M i s s o u r i ,  4 W a l l .  277 ,  325 (1867). Rule 33- 

11.0065(1)(a)6 i s  nothing more t h a n  a shadow. AGO 96-92 i s  

j u s t  smoke and mixrors. Together they  are an i l l e g a l  a t tempt  

t o  repackage previous ly  fa i led efforts t o  deny p r i s o n e r s  l i k e  

M r .  Gwong t h e  b e n e f i t s  of t h e  Florida i n c e n t i v e  ga in  t i m e  

statute i n  ex i s t ence  a t  t h e  t i m e  he committed h i s  offense. 
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22. I n  fact ,  t h e  Conloque case suppor ts  Gwong's 

p o s i t i o n  i n  a l l  r e spec t s .  I n  Conloque, t h e  A l a b a m a  DOC 

awarded I n c e n t i v e  Good T h e  ( " I G T " )  t o  c e r t a i n  inmates  who 

m e t  t h e  cri teria as established wi th in  an a d m i n i s t r a t i v e  

r e g u l a t i o n .  Conlogue, whose o f f e n s e  w a s  committed i n  1977,  

was recommended by p r i s o n  of f ic ia l s  t o  be p laced  on I G T  

s t a t u s .  The DOC denied him t h i s  s t a tus  because he did n o t  

meet t h e  requirements  of t h e  r egu la t ion .  The o r i g i n a l  (1977) 

r e g u l a t i o n  was revised i n  1986. Conlogue contended t h a t  his 

d e n i a l  of I G T  s t a t u s  w a s  based on t h e  "revised" 1986 

r e g u l a t i o n  and t h a t  he should have been e l i g i b l e  for I G T  

under  t h e  1977 r egu la t ion .  The c o u r t  held t h a t  t h e  1986 

r e v i s i o n  on ly  served t o  f u r t h e r  d e f i n e  and c l a r i f y  the 

o r i g i n a l  r e g u l a t i o n ;  therefore, it w a s  no t  u n c o n s t i t u t i o n a l l y  

app l i ed .  The 1977 r e g u l a t i o n  stated: 

"Psychological  and/or Soc io log ica l .  Any inmate 
whose psychologica l  or s o c i o l o g i c a l  p rof i le  
c o n t r a i n d i c a t e s  an  e a r l y  release back t o  s o c i e t y  
w i l l  no t  r e c e i v e  IGT. A h i s t o r y  of repea ted  
d i s c i p l i n a r i e s  w i l l  c o n s t i t u t e  evidence of an 
i n a b i l i t y  t o  a d j u s t  and, therefore, a con t r a -  
i n d i c a t i o n  t o  I G T  s t a t u s .  " 

Conlouue, supra, 949 F.2d a t  380. 

The 1986 a d d i t i o n  provided: 

"Since c r i m i n a l  record is an important  e lement  of 
s o c i o l o g i c a l  p r o f i l e ,  repea ted  conv ic t ions  for  
v i o l e n t  crimes a g a i n s t  persons may be a 
c o n t r a i n d i c a t i o n  t o  award of IGT s t a t u s . "  (Id.) 

The c o u r t  held w i t h  regard  t o  Conlogue's ex post facto claim: 

"The A l a b a m a  r e g u l a t i o n  i n  effect i n  1977 awards 
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IGT on a d i s c r e t i o n a r v  basis. The terms 
I psychological  or soc lo log ica l  p r o f i l e  ' are broad 
and not  def ined.  D i s c i p l i n a r y  h i s to ry  and c r imina l  
record are only 'evidence '  o r - an  'element '  of such 
a p r o f i l e .  T h i s  leaves t h e  Department d i s c r e t i o n  
t o  cons ide r  other factors, There is no sugges t ion  
t h a t  ' repea ted  d i s c i p l i n a r i e s '  were t h e  only 
criteria con t r a ind ica t ing  e a r l y  release i n  1977.  

The 1986 a d d i t i o n  makes no mandatory c o n s t r a i n t s  on 
t h e  r e g u l a t i o n ' s  o r i g i n a l  d i s c r e t i o n .  An i n m a t e ' s  
c r imina l  record 'may' be considered i n  determining 
I G T  s t a t u s .  The addition thus  serves only  t o  
f u r t h e r  d e f i n e  t h e  meaning of 'sociological 
prof i le ' .  not  create new l a w . "  

Conloque, 949 F.2d a t  380. The Conloque c o u r t  noted f u r t h e r  

t h a t  ". . .there is no ex post facto violation i f  t h e  change i n  

l a w  is  on ly  procedural ,  and there is n e i t h e r  change i n  t h e  

substance of t h e  o f f ense  nos i n  i t s  punishment." Conlogue, 

supra, 378 F.2d a t  381. The court then  s p e c i f i c a l l y  

d i s t i n g u i s h e d  t h e  Alabama r egu la t ion  -- where t h e  1986 

a d d i t i o n  merely f u r t h e r  defined t h e  meaning of terms w i t h i n  

t h e  o r i g i n a l  r u l e  -- from S944.275, Fla. Sta t .  -- where  t h e  

state a c t i o n  necessa r i ly  r e s u l t e d  i n  an ex tens ion  of t h e  

amount of t i m e  t h e  pr i soner  would be inca rce ra t ed .  I t  also 

u t t e r l y  des t roys  t h e  DOC j u s t i f i c a t i o n  for  t h e  r u l e  i n  t h i s  

case by holding: 

"We d i s t i n g u i s h  t h i s  case from Weaver v. Graham, 
450 U.S. 24 1 0 1  S . C t .  960, 67 L.Ed.2nd 1 7  ( 1 9 8 0 ) .  
A non d i s c r e t i o n a r y  s t a t u t o r y  amount of ga in  t h e  
w a s  a v a i l a b l e  t o  Florida p r i sone r s  s o l e l y  for good 
conduct and avoiding d i s c i p l i n a r y  i n f r a c t i o n s .  A 
new resulation drastically reduced the gain 
time an inmate could earn. Since the new 
regulation reduced the amount of gain time a 
prisoner could obtain for the exact same 
behavior, it constricted the prisoner's 
opportunity to earn an early release, making 
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his sentence more onerous in violation of the ex 
post facto clause." 

(Conloque, s u p r a ,  378 F.2d a t  381, f o o t n o t e  9 . )  

24 .  Unl ike  t h e  s i t u a t i o n  i n  Conloque, Rule  33- 

11.0065 (1) ( a )  6 i s  not a "procedura l"  change r e g a r d i n g  the 

d e f i n i t i o n  of words, -- it is a s u b s t a n t i v e  change because  it 

d i r ec t ly  and one rous ly  affects t h e  degree of Gwong's punish-  

ment by s u b s t a n t i a l l y  ex tend ing  h i s  period of i n c a r c e r a t i o n  

due t o  h i s  i n a b i l i t y  t o  e a r n  ( u p  t o  20  days/month) i n c e n t i v e  

gain t i m e  per §944.275(4)(b), F l a .  Stat .  (1983). 

The Rule C l e a r l y  Contravenes § 9 4 4 . 2 7 5 . ( 4 ) ( b ) ,  F la .  
Stat .  (1983) 

25. Nowhere i n  AGO 96-92 i s  there any d e c i s i o n a l  

s u p p o r t  for t h e  most f a l l a c i o u s  a s p e c t  of t h e  r u l e  which 

a t t e m p t s  t o  h ide  t h e  ex post facto i s s u e  by e l i m i n a t i n g  

i n c e n t i v e  g a i n  t i m e  e l i g i b i l i t y  for inmates l i k e  Gwong (whose 

crimes w e r e  committed before October 1, 1995) based upon t h e  

severity ( v i o l e n t / s e x u a l  n a t u r e )  of those crimes. See Fla .  

A w n .  Code Rule 33-1l.O065(l)(a)6(a)-(g). (Appendix, 

E x h i b i t  C . )  

26. §944 .275(4 ) (b ) ,  Fla. Stat .  (1983) -- which has n o t  

been repealed -- prov ides  for up t o  20  days/month of 

i n c e n t i v e  g a i n  t i m e  for "each month i n  which a n  inmate works 

d i l i g e n t l y  ..." -- n o t  just a non-vio len t  inmate.  There is no 

r e s t r i c t i o n  whatsoever r e g a r d i n g  t h e  kind or class of inmate  

who c a n  e a r n  t h a t  i n c e n t i v e  g a i n  time -- c e r t a i n l y  none 
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r e g a r d i n g  t h e  t y p e  o f f e n s e  for which h d s h e  is incarcerated. 

T h i s  is  c o n s i s t e n t  with t h e  d e f i n i t i o n  of " p r i s o n e r "  i n  

§944.02(5), Fla.  Stat. which makes no d i s t i n c t i o n  between 

v i o l e n t  and non-v io len t  offenders. I t  is also c o n s i s t e n t  

w i t h  t h e  1995 amendment t o  S944.275, Fla. Stat . ,  which 

r e q u i r e s  a l l  p r i s o n e r s  t o  serve a t  least 85% of t h e i r  

s e n t e n c e s ,  but is l imited t o  o n l y  "for s e n t e n c e s  imposed for 

o f f e n s e s  committed on or after October 1, 1995...". See S. 

2, Ch. 95-294, Laws of Florida (1995), §944.275(4)(b)(3), 

Fla.  Stat. (1995). 

27. Thus it i s  clear t h a t  t h e  l e g i s l a t u r e  means for t h e  

new 1995 "85% law" to app ly  l e g a l l y  -- t h a t  i s  t o  p r i s o n e r s  

who commit t h e i r  crimes after t h e  effective date of t h e  act. 

Fla .  A w n .  Code Rule 33-ll.O065(1)(a)6(a)-(g) fl ies i n  t h e  

face of t h a t  new l a w .  

28. I t  therefore follows t h a t  Rule 33-11.0065 (l)(a)6 

i s  n o t  j u s t  a n  ex post facto v i o l a t i o n  -- it is also i l legal ,  

void and w i t h o u t  force or effect because it is  i n  direct 

c o n t r a v e n t i o n  of the acts of t h e  Florida L e g i s l a t u r e  as 

described above. As t h e  F i r s t  District Cour t  of Appeal 

stated in Grove Isle, L t d .  v. State D e p t .  of Environmental  

Regu la t ion ,  454 So.2d 571, 573 ( F l a .  1st DCA 1984): 

I t  i s  a c o r n e r s t o n e  of a d m i n i s t r a t i v e  l a w  t h a t  
a d m i n i s t r a t i v e  bodies or commissions, u n l e s s  
s p e c i f i c a l l y  created i n  t h e  c o n s t i t u t i o n ,  are 
c r e a t u r e s  of s t a t u t e  and derive o n l y  t h e  power 
specified t h e r e i n .  ( c i t a t i o n s  omitted) As such ,  
a d m i n i s t r a t i v e  bodies have no i n h e r e n t  power t o  
promulgate r u l e s  and must derive t h a t  power from 
t h a t  s t a t u t o r v  base, 
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Lack of Adeuuate Administrative or other Remedy 

29. S120.52 (12)(d), Fla. Stat. (1992) precludes state 

prisoners from being considered parties in certain agency 

proceedings including rule challenges under S120.56, Fla. 

Stat. The latter statute also provides that "(f)ailure to 

proceed under this section shall not constitute a failure to 

exhaust administrative remedies." See Endress v. Florida 

DeDartment of Corrections, 612 So.2d 645 (Fla. 1st DCA 1993). 

($120.52.[12][d], Fla. Stat, ",,.no longer authorizes 

prisoners to obtain or participate in section 120.56 

proceedings, or to seek judicial review under section 120.68, 

Florida Statutes, with regard to such agency action.") See 

also DeDartment of Revenue v. Younq Am erican Builders, 330 

So.2d 864 (Fla. 1st DCA 1976) holding that attacks on agency 

rules on constitutional grounds cannot be entertained in 

Chapter 120, Florida Statutes, administrative proceedings. 

30. Thus the petitioner has no other adequate remedy, 

need not exhaust any administrative remedy prior to 

consideration by t h i s  honorable court, and will be 

irreparably injured unless relief is granted here. 

SDecified Claim for Relief 

Wherefore, this honorable court is requested to provide 

the petitioner with the following relief: 

1. Consider this petition, take jurisdiction of the 

matter, and issue an order to show cause why the mandamus 

writ should not be issued. 
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2. Require  t h e  F l o r i d a ,  Department of Corrections t o  

file a prompt r e sponse  t o  t h e  pe t i t ion  and g ran t  oral 

argument. 

3. Gran t  t h e  p e t i t i o n  for w r i t  of mandamus. 

4 .  Declare F l a .  Admin. Code Rule 33-11 .0065(1 ) (a )6  

u n c o n s t i t u t i o n a l  because  it violates t h e  Ex Post F a c t 0  Clause  

of t h e  United S t a t e s  C o n s t i t u t i o n  and i l l e g a l  because  it i s  

i n  direct c o n t r a v e n t i o n  of S944 .275(4 ) (b ) ,  F l a .  S t a t .  (1983). 

5. Declare t h a t  t h e  p e t i t i o n e r  is s t i l l  e l i g i b l e  f o r  

and e n t i t l e d  t o  earn incent ive gain time per t h e  provisions 

of S944.275, F l a .  S t a t .  (1983) .  

6. Order the F l o r i d a  Department of Corrections t o  

recompute and award i n c e n t i v e  g a i n  t i m e  for the p e t i t i o n e r  

and s i m i l a r l y  s i t u a t e d  inmates  based on t h e  formulas  

c o n t a i n e d  i n  S944.275, F l a .  S t a t .  (1983) and F la .  Admin. Code 

R u l e  33-11.0065 as t h a t  rule e x i s t e d  prior t o  i t s  revision on  

A p r i l  2 1 ,  1996. 

7. Gran t  t h e  p e t i t i o n e r  such  o t h e r  relief as is deemed 

appropriate i n  t h e  premises. 

R e s p e c t f u l l y  Submi t ted ,  

S i l v e r  Lake Road, 
Post Office BOX 656 
Monticello, F l o r i d a  32345 
Telephone: (904)  997-8469 

Stephen P. T o u r t e l o t  
Legal A s s i s t a n t  t o  Mr. 
Har r i son  
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Bernard F. Daley, Esq. 
Fla. Bar No. 263141 
Daley and Associates 
1210 East Park Avenue 
Tallahassee, Florida 32303 
Telephone ( 9 0 4 )  224-5823 

\ " 

Robert A. LaTulip 
Certified Paralegal 
to Mr. Daley 

Counsel for Petitioner 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing and the index 

which follows have been provided Hon. Susan Maher, Deputy 

General Counsel, Florida Department of Corrections, 2601 

Blairstone Road, Tallahassee, Florida, 32399-6584, and Hon. 

Bob Butterworth, the Office of the Attorney General of 

Florida, The Florida Capital, Plaza Level One, Tallahassee, 

Florida 32399-1050, by hand delivery, this 29th day of April, 

1996. 

I 

mc- (p- -CQh 
Baya Hairisoh, a I11 
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