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Petitioner, 
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OVERTON , J . 
We have f o r  review Richard Bing Gwong's petition for writ of 

mandamus, in which he asks this Court to require the Florida 

Department of Corrections (the department) to make incentive 

gain-time available to certain inmates currently being denied 

eligibility f o r  such gain-time by Florida Administrative Code 

Rule 33-11.0065 (1996). We have jurisdiction. Art. V, 

S 3(b)(8), Fla. Const. The rule amendment contested by Gwong 

retroactively denies to certain prisoners, who have 85% or less 

of their prison sentences remaining, the ability to earn 



incentive gain-time. For the reasons expressed, we find that the 

United States Supreme Court's opinion in Weaver v. Graham, 450 

U.S. 24, 101 S. Ct. 960, 67 L. Ed. 2d 17 (1981), and our opinion 

in Waldrup v. Duqqer, 562 So. 2d 687 (Fla. 1990), mandate that we 

grant the petition. 

Gwong is currently serving a twenty-two-year sentence 

imposed as a result of his second-degree murder conviction for a 

homicide committed on January 13, 1987. He was sentenced on 

February 24, 1989. He has less than 85% of his sentence 

remaining. On the date that Gwong committed his offense, the law 

provided that he was eligible to earn incentive gain-time. 1 

z Specifically, section 944.275(4)(b), Florida Statutes (1985), 

stated: 

For each month in which a prisoner works 
diligently, participates in training, uses 
time constructively, or otherwise engages in 
positive activities, the department may grant 
up to 20 days of incentive gain-time, which 
shall be credited and applied monthly. 

'Inmates convicted of offenses committed between July 1, 
1978, and June 14, 1983, are eligible to receive work and extra 
gain-time under the prior provisions of section 944.275(2)(b) and 
(3)(a), Florida Statutes (1979). In 1983, the legislature 
simplified the gain-time statute and replaced the terms "work" 
and "extra" gain-time with the term "incentive" gain-time. § 
944.275(4)(b), Fla. Stat. (1983). In this opinion, we 
collectively refer to all three types of gain-time as incentive 
gain-time. 

'Section 944.275 was amended in 1993 and 1995 to alter the 
amount of gain-time the department is authorized to award. 
amendments are not applicable to Gwong given that his crime was 
committed before the effective dates of those amendments. See 
WaldruD v. Duffffer, 562 So. 2d 687 (Fla. 1990). 

Those 
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In 1996, the Attorney General issued an opinion concluding that 

the department could exercise its ltdiscretion” under the statute 

by adopting a rule that proh ib i t ed  certain classes of inmates 

from receiving incentive gain-time. O p .  Att’y Gen. Fla. 96-22 

(1996). Based on this opinion, the department amended r u l e  33 -  

11.0065, effective April 21, 1996, to read in pertinent part as 

follows: 

(1) Ineligibility. 

( a )  No inmate shall receive or 
accumulate incentive gain time: 

. . .  
6. If convicted of any of the followinq 

offenses co mmitted before October 1, 1995 and 
has 85% or less o f anv sentence remainina to 
be served. The Drovisions of (1) ( a ) S .  s hall 
a l s o  a s s  lv to work, extra and constructive 
aain time for inmates convicted o f offenses 
committed between J u l v  1, 1978 and June 14, 
1983. The Dsovisions of (1) (a16. shall not 
amlv to educational crain time under s .  
944.801, F.S., or to meritorious o I: 
educat ional achievement incentive aa in time. 

a. Is convicted or has been sreviouslv 
Convicted, of committina or a t  t em13 t inci to 
commit sexual batte rv or any of the followinq 
lewd or indece nt assaults or acts: 
masturbatinu in sublic: exsosincr the sexual 
oraans in a Re rverted manner: or 
nonconsensual handlina or fondlinu of the 
sexual orclans of another rserson; 

b. Is convicted, or has been Dreviouslv 
convicted. o f committincr or attemDtincr to 
commit assault, aaa ravated assault, batterv 
or amravated ba ttprv, and a sex act was 
attemrsted or comDletpd du rinq commission of 
the offense; 

c. Is convicted. o r has bee n Dreviouslv 
convicted. of committincr or at-te mDtina to 
commit kidnamina; 



d. Is convicted, or has been sreviouslv 
convicted, of committina or attemgtins t~ 
commit false imDrisonment upon a child under 
the aaP o f 13 and, in the cou rse o f 
committincr the offense, the inmate committed 
amravated child abuse; sexual battery 
guainst t he child: or a lewd, lasci vious, o r 
indece nt assault or act uson or in t-he 
presence o f the child: 

e. Is convicted, or has been areviouslv 
convicted, of committincr or atte mDtincr to 
commit murder in the first, seco nd, o r third 
dearee under s. 782.04(1), ( 21, ( 3 1 ,  0 r ( 4 ) ;  
or has ever been convicted o f anv dea ree o f 
murde r in another jurisdiction; or 

f. Is convicted or has bee n Dreviouslv 
convicted of committincr or attemrstincr to 
axunit of fenses  under s. 8 27.03, 8 2 7 . 0 7 1 ( 2 )  
o r  ( 3 )  or 847.0145. Florida Statutes. 

a. Is convicted o r has b e  n QreviQusly 
convicted of consniracv o r sol icitation to 
commit anv offense listed in a. throush f .  
above. 

(Amendment emphasized by underlining.) Through this amendment, 

the department has implemented the "85% rule" for certain classes 

of prisoners based on its discretionary authority under the 

statute. The department has determined that any defendant who 

has been convicted of any offense set forth in subsection 

( l ) ( a ) 6 . a . - g .  and who has 85% or less of any sentence remaining 

to be served, shall be ineligible to receive incentive gain-time. 

The department has advised the Court that more than 20,000 

inmates are immediately impacted by this amendment to the r u l e .  

Gwong alleges that the amendment violates the prohibition 

against ex post facto laws contained in article I, section 10, 
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clause 1, of the United States Con~titution.~ Based on his 

assertions, he asks this Court to issue a writ of mandamus 

ordering the department to make incentive gain-time available t o  

him as it existed at the time he committed his offense. 

In evaluating whether a law violates the ex post facto 

clause, a two-prong test must be applied: (1) whether the law is 

retrospective in its effect; and (2) whether the law alters the 

definition of criminal conduct or increases the penalty by which 

a crime is punishable. California DeD't of Corrections v, 

Morales, 115 S. Ct. 1 5 9 7 ,  1 3 1  L .  Ed 2d 588 ( 1 9 9 5 ) .  In applying 

this test to the instant case, we are presented with nearly the 

identical situation w e  evaluated in WaldruD v. DuaQe r, 562 So. 2d 

687 (Fla. 1 9 9 0 ) .  In Waldrus, the prisoner had been sentenced f o r  

crimes committed in 1980 and 1982. In 1983, the legislature 

amended section 944.275 to decrease the possible award of 

incentive gain-time, which, in turn, had the effect of possibly 

increasing the prisoner's sentence. We first concluded that the 

change in the statute operated retrospectively because it applied 

to a large class of inmates whose offenses occurred before its 

-'Article I, section 10, clause 1 provides: 

No State s hall enter into any Treaty, 
Alliance, or Confederation; grant Letters of 
Marque and Reprisal; coin Money; emit Bills 
of Credit; make any Thing but gold and silver 
Coin a Tender in Payment of Debts; pass anv 
Bill of Attainder, ex m s t  facto Law, or Law 
impairing the Obligation of Contracts, or 
grant any Title of Nobility. 

(Emphasis added.) 
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effective date. Under the second prong, w e  concluded that the 

statute w a s  ex post facto because it w a s  more onerous than the 

l a w  in effect on the date of the offense. Weaver v. Graham, 

450 U . S .  24, 101 S .  Ct. 960, 67 L. Ed. 2d 17 (1981). This was 

true even though a prisoner had but a "mere expectancy" in the 

availability of incentive gain-time. 450 U.S. at 30 (a l a w  need 

not impair a "vested rightt1 to violate the ex post facto 

prohibition; it need only make the punishment more onerous than 

the law in effect at the time the offense w a s  committed). This 

is because ' 'a prisoner's eligibility for reduced imprisonment is 

a significant factor entering into both the defendant's decision 

to plea bargain and the judge's calculation of the sentence to be 

imposed." 450 U.S. at 32. Like the situation in both Waldrw 

and Weaver, the instant rule amendment (1) applies to a class of 

inmates who committed their offenses before the  amendment's 

effective date and (2) acts to enhance the measure of punishment 

because it eliminates the a b i l i t y  of an inmate to earn incentive 

gain-time credits. 

In comparing the instant case to Waldruz, and Weaver, w e  no te  

that the United States Supreme Court has somewhat altered the 

second prong from how it was s e t  forth in those cases. 

Morales; Collins v.  Younablood, 497 U.S. 37, 100 S. Ct. 2715, 111 

L. Ed. 2d 30 (1990). In Weaver, the Court concluded that a law 

violated the ex p o s t  facto clause i f  it retrospectively 

"disadvantagedt1 a prisoner. In waldrua, w e  applied this same 

terminology. In Collins, however, the United States Supreme 
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Court stated that a law is ex post facto if it punishes as a 

crime an act previously committed which was innocent when done, 

makes more burdensome the punishment for a crime after its 

commission, or deprives one charged with a crime of any defenses 

available according to the law at the time the act was committed. 

In Morales, the Court subsequently concluded that a law must do 

more than simply I1disadvantagel1 an inmate to violate the ex post 

facto clause. The Court stated that a law violates the ex post 

facto clause if it (1) operates retrospectively and (2) alters 

the definition of criminal conduct or increases the penalty by 

which a crime is punishable as set forth in Collins. Moral=, 

115 S. Ct. at 1602 n . 3 .  The Court noted, however, that, in 

situations like those at issue in Weaver, the clause was violated 

because the new law enhanced the  measure of punishment by 

altering the available gain-time. Id. at 1601-02. Likewise, 

rule amendment in the instant case, as did the statute in 

WaldruD, retrospectively enhances the measure of punishment b\ 

altering the available gain-time. 

The department argues that Waldrun and Weaver are 

the 

distinguishable because they both deal with changes in the law, 

whereas here we are confronted with a change in an administrative 

rule. The department maintains that the amendment is merely a 

policy decision, which is being instituted under the broad grant 

of discretion awarded to the department under the statute. 

According to the department, awards of incentive gain-time are 

totally within its discretion and nothing in the statute 
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prohibits it from making distinctions among inmates. In fact, 

the department maintains that nothing in the statute mandates 

that it exercise its discretion at all. Thus, the department 

contends that the ex post facto clause is not implicated. In 

furtherance of its position, the department points to this 

Court's opinion in WaldruD, in which we stated: 

Nothing in this opinion, however, shall 
be read as restricting the discretion 
accorded [the department] under the earlier 
incentive gain time statutes. This 
discretion remains intact. If [the 
department] withholds all or some of the 
incentive gain time available to Waldrup or 
similarly situated inmates under the earlier 
statutes, then [the department's] actions 
cannot be challenged unless they constitute 
an abuse of discretion. 

562 So. 2d at 6 9 2 - 9 3 .  The department also contends that the 

United States Supreme Court's recent opinion in Morales and the 

Eleventh Circuit Court of Appeal's opinions in Conlome v. 

Shinbaum, 949 F.2d 378 (11th Cir. 1991), and Paschal v. 

Wainwriaht, 738 F.2d 1173 (11th Cir. 1 9 8 4 ) ,  provide that an 

administrative rule implemented in furtherance of a department's 

discretion does not implicate the ex post facto clause. W e  

disagree. 

First, the department misconstrues the above-quoted portion 

of our opinion in Waldrun. In that case, we were emphasizing 

that, although the amendments could not be retrospectively 

applied, the department could still properly deny gain-time to 

those inmates whom it found, in its discretion, did not qualify 

for gain-time because of unsatisfactory work or improper conduct. 
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In no way did we intend f o r  our language in that opinion to 

provide the department with the authority to completely refuse to 

exercise its discretion at all for certain categories of 

prisoners. As the Eleventh Circuit Court of Appeals stated in 

Raske v. Martinez, 876 F.2d 1496 (11th Cir.), cert. denied, 493 

U.S. 993, 110 S. Ct. 543, 107 L. Ed. 2d 540 (1989), the 

discretion afforded the department is not absolute. For example, 

a prisoner who has performed his work in an outstanding manner 

cannot legally be denied incentive gain-time for that work, 

despite the discretion afforded the department. Id. at 1499 n.6. 

In other words, "the department is the judge of whether [the 

conditions set forth in the statute] have been met." - Id. at 

1499. 

Further, the facts of the instant case are distinguishable 

from those in Paschal and Morales. In those cases, it was 

determined that the parole procedures could be amended because 

they merely altered the method to be followed in fixing a parole 

date. Here, the procedure for implementing the award of gain- 

time has not merely been altered; it has been changed to 

completely eliminate the ability of certain classes of inmates to 

receive gain-time even if thev carry out their work in an 

outstandinu manner as provided by the statute. 

The rule is likewise distinguishable from the regulation at 

issue in Conloque. In that case, an administrative regulation 

was promulgated setting forth the basis f o r  determining a 

prisoner's eligibility for incentive good time, which is similar 
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to the gain-time at issue. T h e  regulation i n  effect at the time 

the inmate committed his crime provided that any inmate whose 

psychological or sociological profile contraindicated an early 

release back to society would not receive the gain-time. After 

the inmate was incarcerated, the following provision was added to 

the regulation: "Since criminal record is an important element 

of sociological profile, repeated convictions for violent crimes 

against persons may be a contraindication to award of [gain-time] 

status.11 949 F.2d at 380. T h e  Eleventh Circuit found that thc 

amendment was properly adopted because it was merely a procedural 

amendment, which provided a more refined definition for the terms 

Ilpsychological or sociological profile." In fact, the Eleventh 

Circuit specifically distinguished the case from that in Weaver 

by finding that the regulation at issue did not involve a Weaver- 

type regulation that drastically reduced the gain-time an inmate 

could earn. Conlocrue , 949 F.2d at 381 n.9. 

By amending the rule, the department seeks to do what the 

legislature cannot even though the department itself is created 

by the legislature and acts in a quasi-legislative capacity. A s  

the department conceded at oral argument, if the legislature had 

passed a statute retrospectively eliminating Gwong's eligibility 

for incentive gain-time, the statute would violate the ex pos t  

facto clause. Simply because the amendment is an administrative 

regulation rather than a law does not alter the application of 

the pos t  facto clause. Such an argument fails to Itacknowledge 
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that it is the effect, not the form, of the law that determines 

whether it is ex post facto." Weaver, 450 U . S .  at 31. 

Given that the amendment (1) applies to a class of inmates 

who committed their offenses before the amendment's effective 

date and (2) acts to enhance the measure of punishment because it 

eliminates the ability of certain inmates to earn incentive gain- 

time credits, we are compelled to conclude that it violates the 

ex post facto prohibition. 

Accordingly, f o r  the foregoing reasons, we grant Gwong's 

petition, holding that upon this opinion's becoming final, the 

department shall be barred from applying the amendment t o  inmates 

convicted of offenses occurring before its effective date. 

Consistent with this opinion, we also disapprove Attorney General 

Opinion 96-22. Because we trust that the department will fully 

comply with the dictates of this opinion, we withhold issuance of 

the writ . 

It is so ordered. 

KOGAN, C . J . ,  and SHAW, GRIMES, HARDING and ANSTEAD, JJ., concur. 
WELLS, J., concurs i n  result only. 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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