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PRELIMINARY STATEMENT

Kenneth Pierce was the defendant below and will be referred
to as "Respondent." The State will be referred to as

"Petitioner." References to the record will be preceded by "R."

References to any supplemental record will be preceded by “SR.”




STATEMENT OF THE CASE AND FACTS

Respondent was charged by information with vehicular
homicide in the death of Nicole Walker (Count I), failing to stop
and give his name after an accident with injury to Michelle
Vitallo and/or Brooke Mangey (Count II), operating a motor
vehicle with a suspended driver’s license and causing the death
of Nicole Rae Walker (Count III), and tampering with evidence by
removing a camper top from (Count IV) and by altering front end
damage to a pickup truck (Count V) (R 2199-2201).

During voir dire, the trial judge told prospective jurors
that first cardinal rule was that they must presume Appellant
innocent (R 52). The second cardinal rule is that the State has
the burden to prove the Defendant guilty (R 52). The Defendant
does not have to prove anything (R 52, 195). The Defendant is
presumed innocent (R 53). The State must prove the Defendant
guilty (R 53).

The trial judge then told the prospective jurors (R 53-55):

Now, the third cardinal rule is that in
order for you, the jury, to find the
Defendant guilty, you must be satisfied the
State must demonstrate to you beyond and to
the exclusgion of every reasonable doubt that
the Defendant is, in fact, guilty. That’'s
what’s known as the standard of proof and

that’'s a landmark concept, that’s a bedrock
foundation of our American criminal
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jurisprudence system. And that is whenever a
jury anywhere, whether San Diego, California
to Bangor Maine, from Seattle, Washington to
Key West, whenever any jury ever finds any
Defendant guilty of any crime, whether it be
stealing a six pack of beer, first degree
murder, robbery, rape, drug trafficking,
arson burglary, no matter what the charge is,
if that jury finds the Defendant guilty that
means they have been satisfied and has been
demonstrated to them by the State that the
Defendant is guilty beyond and to the
exclusion of every reasonable doubt.

Now, I’ll give you a more elaborate
definition of what that phrase beyond and to
the exclusion of every reasonable doubt means
when I give you the legal instructions at the
conclusion of trial. But suffice it to say,
it’s a very heavy burden about the State
shoulders whenever it charges somebody with
committing a crime in order to secure a
conviction. And even though it’s a heavy
burden however, the State does not, and I
repeat, stress and emphasize, the State does
not have to convince you to an absolute
certainty of the Defendant’s guilt.

You do not have to be one hundred percent
satigfied the Defendant’s guilty in order to
find him guilty. The only thing that’s
absolutely certain in life is death and
taxes. 8o the State does not have to
convince you to 100 percent certainty of the
Defendant’s guilt but merely beyond and to
the exclusion of reasonable doubt.

And as I told you, I will give you a more
elaborate definition of what that phrase
means later during the instructional phrase
of the trial. But suffice it to say it’s a
very heavy burden that the State has.




Now, the point I'm trying to make is that

. at the conclusion of this trial if you have a
doubt as to the Defendant’s guilt, you must
find him guilty, unless it’s a reasonable
doubt. If you have a doubt you must find him
guilty unless it’s a reasonable doubt. A
reasonable doubt simply stated is a doubt you
can attach a reason to. If you have a doubt
you can attach a reason to, that’s a
reasonable doubt and you must find the
Defendant not guilty. But if the only kind
of doubt you have as to the Defendant’s guilt
is a possible doubt, a speculative doubt , an
imaginary doubt, or a forced doubt, that’s
not a reasonable doubt. And if the State
otherwige convinces you that the elements of
these crimes are present, you must find the
Defendant guilty.

The trial judge told prospective jurors that the burden of
proof was on the State (R 55). Appellant had no burden (R 56).
His failure to present evidence could not be held against him (R
56). He cannot be presumed guilty because he does not put on
evidence (R 56, 57). The defense has no burden (R 58).

The trial judge then said (R 61):

Now, the fifth phase of the trial consists
of the instructions. That’s where I give you
the law you apply to the evidence in this
case. Any pre-conceived ideas you have as to
what the law is or what the law should be
must be disregarded by you. The only law you
apply to the evidence in this case is the law
that I give you (emphasis supplied).

The trial judge also told the jury that every element of

every charge must be proved beyond and to the exclusion of every
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reasonable doubt (R 62, 160). The prosecutor indicated that
Appellant must be presumed innocent until the State proves all
elements of each crime beyond a reasonable doubt (R 194).
Defense counsel extensively discussed the reasonable doubt and
burden of proof standards (R 215-25, 386-87).

At the close of evidence, the trial judge instructed the
jury that the burden of proof was on the State and that the
Defendant was presumed innocent until every material allegation
of the offenses are proved beyond a reasonable doubt (R 2077-78).

The trial judge then stated (R 2078):

Whenever you hear the words ‘reasonable doubt,’ you
must consider the following:

A reasonable doubt is not a possible doubt, a
speculative doubt, and imaginary doubt or forced doubt.
Such a doubt must not influence your to return a
verdict of not guilty if, in fact, you have an abiding
conviction of guilt. On the other hand, if after
carefully considering, comparing and weighing all the
evidence, there is not an abiding conviction of guilt,
or if, having a conviction, it is one which is not
stable but one which wavers and vacillates, then the
charge is not proved beyond every reasonable doubt and
you must f£ind the Defendant not guilty because the
doubt is reasonable.

Tt is to the evidence introduced upon this trial and
to it alone that you are to look for that proof.

A reasonable doubt may arise from the evidence,
conflict in the evidence or lack of evidence.

The bottom line is, if you have a reasonable doubt,
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you should find the Defendant not guilty. If you have

no reasonable doubt, you should find the Defendant

guilty (emphasis supplied) .

The trial judge later told the jurors that they must follow
the law as given in these instructions (R 2081). The case must
be decided only upon the evidence (R 2081). The trial judge
again reminded the jury that they must follow the law as
explained in these instructions just given (R 2081).

Appellant specifically agreed to the final jury instructions
as given by the trial judge (R 1981-82, 2088)

The jury found Petitioner guilty as charged (R 2324-28)
The Fourth District reversed, finding the trial judge’s
unobjected to preliminary statements on reasonable doubt made to
prospective jurors to be fundamental error under Jones v, State,
656 So. 2d 489 (Fla. 4th DCA), rev, denied, 663 So. 2d 632 (Fla.
Nov. 7, 1995). See Pierce v, State, 671 So. 2d 186 (Fla 4th DCA

1996). Jurisdictional briefs were filed. This Court then

granted Petitioner’s wmotion to stay and ordered briefing on the

merits.




JURISDICTIONAL STATEMENT

The igsue in this case is whether a trial judge’s unobjected
to preliminary comments on reasonable doubt constitute
fundamental error. This claim has been raised in at least
nineteen cases, including:

Brown v. State, Case no. 95-3997 (pending)

DﬂVid Joneg v, State,
656 So. 2d 489 (Fla. 4th DCAp),

rev, denied, 663 So. 2d 632 (Fla. Nov. 7, 1995) (reversed) .
Cifuentegs v. State, 21 Fla. L. Weekly D77 (Fla. 4th DCA
Jan. 3, 1996) (reversed based on Joneg) (notice to invoke
filed) .

Frazier v. State, 664 So. 2d 985 (Fla. 4th DCA),

rev. denied, 666 So. 2d 145 (Fla. 1995) (reversed based
‘I’ on Jones) .

Jones v. State, 662 So. 2d 365 (Fla. 4th DCa),

rev nied, 664 So. 2d 249 (Fla. 1995) (reversed based on
Joneg) .

Luggkin v, State, Case No. 95-0721 (pending)

McInnis v. State, 671 So. 2d 803 (Fla. 4th DCA 1996)
(reversed based on Joneg, pending in this Court, case no.
87,915) .

Pierce v. State, 671 So. 2d 186 (Fla 4th DCA 1996) (reversed
based on Joneg, jurisdiction pending in this Court, Case

no. 87,862).

Poole v, State, 21 Fla. L. Weekly D245 (Fla. 4th DCA Jan.
24, 1996) (reversed based on Jones), notice to invoke
filed) .

Rayfield v, State, 664 So. 2d 6 (Fla. 4th DCA), rev., denied,




664 So. 2d 249 (Fla. 1995) (reversed based on Jones) .
Reveg v. State, Case No. 88,242 (jurisdiction pending).
Variance v, State, 21 Fla. L. Weekly D79 (Fla. 4th DCA Jan.

31, 1996) (reversed based on Jones) (jurisdiction accepted by
this Court, Case no. 87,916).

Wilson v, State, 668 So. 2d 998 (Fla. 4th DCA 1995)

(reversed based on Jones, pending in this Court, case no.
87,575) .

Bove v. State, 670 So. 2d 1066 (Fla. 4th DCA 1996)
(reversed based on Joneg, question certified).

Rodriguez v. State, Case no. 95-0749 (pending).

Smith v. State, Casge no. 95-1636 (pending).

Jackson v. State, Case no. 95-3738 (pending).

The trial judge in Joneg had been making these preliminary
comments for many years. Not surprisingly, this issue is also
being raised in post-conviction motions. See e.g., Tricarico v.
State, 629 So. 2d 142 (Fla. 4th DCA 1993) (trial court case no.
91-8232 CF10).

Obviougly, some of theses cases may be difficult to retry.
A great number of victims are affected by these cases. Smith
involves convictions for kidnaping, extortion, impersonating a
police officer and burglary. This case involves the killing of a

young child. Lusskin involves a conviction for solicitation to

commit first degree murder. Bove is a first degree murder case.




Rodriguez is an attempted first degree murder case. Tricarico is
a first degree murder case.

In McInnig, the Fourth District found the comments of a
second trial judge to be fundamental error under Jopneg. In
Smith, a third judge’s comments are being challenged as
impermissible under Jonegs. In Brown, and Jackson, the comments
of two more trial judge’s are being challenged as fundamental
under Jones. This issue is unquestionably one of great public
importance. Thisg Court should accept jurisdiction as it did in

Wilson and correct the Fourth District’s far-reaching

misapplication of the law as soon as possible.




SUMMARY OF THE ARGUMENT
I&11

Taken alone, or properly considered with the complete,
approved, standard instructions given at the end of tfial, the
unobjected to preliminary comments on reasonable doubt were an
accurate statement of the law. The reasonable doubt standard
does not require absolute or one hundred percent certainty.
Absolute or one hundred percent certainty is an impossibility.
The trial judge’s comments were not error, fundamental or

otherwise.
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ARGUMENT

ISSUE I

THE TRIAL COURT'’S UNOBJECTED TO PRELIMINARY COMMENTS ON
REASONABLE DOUBT, MADE BEFORE THE JURY WAS SELECTED OR
SWORN, WERE NOT ERROR.

The Fourth District found the following comments to be
fundamental error (R 53-55):

Now, the third cardinal rule is that in order
for you, the jury, to f£ind the Defendant
guilty, you must be satisfied the State must

demonstrate to you bevond and to the

exclusion of every reasgonable doubt that the
Defendant is, in fact, guilty. That’s what'’s

known ag the standard of proof and that’s a
landmark concept, that’s a bedrock foundation
of our American criminal jurisprudence
system. And that is whenever a jury
anywhere, whether San Diego, California to
Bangor Maine, from Seattle, Washington to Key
West, whenever any jury ever finds any
Defendant guilty of any crime, whether it be
stealing a six pack of beer, first degree
murder, robbery, rape, drug trafficking,
arson burglary, no matter what the charge is,
if that jury finds the Defendant guilty that
means they have been satisfied and has been
demonstrated to them by the State that the

Defendant is guilty beyond and to the

conclugsion of trial. But suffice it to say,
it’s a very heavy burden about the State

shoulders whenever it charges somebody with
committing a crime in order to secure a
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conviction. And even though it’s a heavy
. burden however, the State does not, and I
repeat, stress and emphasize, the State does
not have to convince you to an absolute
certainty of the Defendant’s guilt.

You do not have to be one hundred percent
satigsfied the Defendant’s guilty in order to
find him guilty. The only thing that’s
absolutely certain in life is death and
taxes. 8o the State does not have to
convince you to 100 percent certainty of the
Defendant’s guilt but merely beyond and to
the exclusion of reasonable doubt.

And as I told you, I will give you a more
glanga;g dgfinil;ig_n Qﬁ Wllﬁl; Ellﬁ; phxaag
] UL ] . \ 1 ol
of the trial. But suffice it to say it’s a
very heavy burden that the State has.

Now, the point I’'m trying to make is that
. at the conclusion of this trial if you have a
doubt as to the Defendant’s guilt, you must
find him guilty, unless it’s a reasonable
doubt. If you have a doubt you must find him
guilty unless it’s a reasonable doubt. A
reasonable doubt simply stated ig a doubt vou
can attach a reason to. If you have a doubt
you ¢an attach a reasop to, that’s a
reagonable doubt and you must find the
Defendant not guilty., But if the only kind
of doubt you have as to the Defendant’s guilt
is a possible doubt, a speculative doubt , an
imaginary doubt, or a forced doubt, that’s
not a reasonable doubt. And if the State
otherwise convinces you that the elements of
these crimes are present, you must find the
Defendant guilty (emphasis supplied).

Initially, Petitioner notes that the “instruction” found to

be fundamental error in this case and in Jonesg v. State, 656 So.
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2d 489 (Fla. 4th DCA), rev. denied, 663 So. 2d 632 (Fla. 1995),
was a preliminary statement made to prospective jurors before a
jury was selected or sworn and before any evidence was taken.
These potential jurors had no legal duty to heed the preliminary
statements made prior to their being sworn as jurors. United
States v. Dilg, 700 F.2d 620, 625 (1l1th Cir. 1983). There is no
legal basis to assume that they did follow these statements Id.

Even if these preliminary comments could somehow be
considered equivalent to formal instructions to which the later
selected and sworn jury was bound, Jones is incorrect. In Jones,
the Fourth District held that a preliminary jury “instruction” on
reasonable doubt constituted fundamental error because it
indicated “absolute” or “one hundred percent” certainty was not
required. 656 So. 2d at 490.

The trial judge’s comment was an accurate statement of the
law. It is undeniable that the reasonable doubt standard does
not require absolute or one hundred percent certainty. It is
undeniable that absolute or one hundred percent certainty is an
impossibility. In fact, if a prospective juror demands one
hundred percent proof by the State, that is grounds to strike the
prospective juror. See Drew v, State, 743 S.W. 2d 207, 209-10

(Tex.Cr.App. 1987) and cases cited therein (prospective juror

13




properly struck by State where he gaid he would require “one
hundred percent” proof as that level of proof exceeded the
reasonable doubt standard); Ruland v. State, 614 So. 2d 537, 538
(Fla. 3d DCa), v nied, 626 So. 2d 207 (Fla. 1993) (game) and
United Stateg v, Hannigan, 27 F. 3d 890, 894 (3rd Cir. 1994) n. 3
(reagsonable doubt standard does not require 100 percent
probability). The trial judge’s statement is completely
accurate.

Moreover, the trial judge’s preliminary comment was
balanced. The trial judge repeatedly stated that it was a very
heavy burden (R 54). The trial judge stated that a reasonable
doubt was a doubt one can attach a reason to, so long as it was
not a possible doubt, a speculative doubt, an imaginary doubt, or
a forced doubt (R 55). The latter portion of this statement is
taken directly from approved standard instruction on reasonable
doubt. See Florida Standard Jury Instruction 2.03. If anything,
the language equating reasonable doubt with any doubt one can
attach a reasgon to, coversgtates the quantum of proof required.
See Victor v, Nebraska, 511 U.S. _ , 114 S. Ct. 1329, 127 L. Ed.
2d 583, 597 (1994) (a reasonable doubt at a minimum, is one based
upon reason) .

The trial court’s comments also repeatedly stressed and

14




emphasized that the proof must be beyond and to the exclusion of
every reasonable doubt (R 53, 54). “Reasonable doubt” has a
self-evident meaning. See Butler v. State, 646 A. 2d 331, 336
(D.C.App. 1994) (term “reasonable doubt” has self-evident meaning
comprehensible to lay juror). Taken as a whole, the preliminary
comment did not understate the burden of proof required. See
Victor, 127 L. Ed. 2d at 597, 601 (instructions must be read asg a
whole) .

Additionally, Jopneg did not mention that as in this case,
the complete, approved, standard jury instructions on reasonable
doubt were given to the sworn jury at the end of the case. See
Esty v. State, 642 So. 2d 1074, 1080 (Fla. 1994) (approving the
standard jury instruction on reasonable doubt, citing Victor).
The State had been arguing in the many cases affected by Jones,
that the Fourth District overlooked the fact that the complete,
approved, standard instructions were given. However, subsequent
cages make it clear that the Fourth District did not overlook
that fact, it simply refused to consider the “balancing effect”
of the standard instructions because they were not given until
the end of the case:

In addition, as in Jones, there were no

proper balancing ingtructiong. In both

cases, the instructions were given to the

15




venire, and the standard ingtyuctions were
. t o .1 the - reing i
before retiring, Without these balancing

instructionsg, the error was fundamental.
McInnis v. State, 671 So. 2d 803, 804 (Fla. 4th DCA
1996) (emphasis supplied) .

The Fourth Digtrict’s holding that it would not consider the 1
standard, complete, approved standard jury instructions as
“balancing instructions” because they were not given until the
end of the case, ig directly contrary to rudimentary, black-
letter law. In Higginbotham v. State, 19 So. 2d 829, 830 (Fla.
1944), this Court held:

It is a recognized rule that a single

. instruction cannot be considered alone, but
must be considered in light of all other
instructions bearing upon the subject, and
if, when so considered, the law appears to
have been fairly presented to the jury, the
assignment on the instruction must fail
(emphagis supplied).

This elementary principle of law has not changed since
Higginbotham. Seg Austin v, State, 40 So. 2d 896, 897 (Fla.
1949) (same) ; B v helton, 13 So. 2d 453, 456 (Fla.

1943) (same) ; Johnson v, State, 252 So. 2d 361, 364 (Fla.

1971) (same) ; Esty v. Stake, 642 So. 2d 1074, 1080 (Fla.

1994) (same) ; McCagkill v. State, 344 So. 2d 1276, 1278 (Fla.
1977) (same) ; Krajewski v. State, 587 So. 2d 1175, 1180 (Fla. 4th

16




DCA 1991) and Sloan v, 0Oliver, 221 So. 2d 435 (Fla. 4th DCA
1969) .

Petitioner also notes that the trial judge specifically
incorporated by reference the complete, approved, standard
instruction on reasonable doubt while making the preliminary

comments on reasonable doubt (R 54):

definition of what that ph;ggg beyond and to

h ped ion of ev
W v h

conclusion of trial, But suffice it to say,
it’s a very heavy burden about the State

shoulders whenever it charges somebody with
committing a crime in order to secure a
conviction.

And as I told you, I will give you a more
elaborate definition of what that phrase
] r durj ] , , 1 o]
of the trial. But suffice it to say it’s a
very heavy burden that the State has.

The trial judge then said (R 61):

Now, the fifth phase of the trial consists

of the instructions. That’s where I give vou
he ] ] ] 3 . hi

cagse. Any pre-conceived ideas you have ag to

w w i w w

must be disregarded by vou. The only law you

apply to the evidence in this case is the law
that I give you (emphasis supplied).
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The Fourth District in Jopnes stated that “At bar, the trial
judge’s instructions were accurate as far as they went.” Id. at
491 (emphasis supplied). It is extremely difficult to see how
the preliminary comments, which the Fourth District acknowledged
were ‘“accurate as far as they went,” could be fundamental error
when considered with the standard, approved, complete jury
instructions on reasonable doubt, incorporated by reference into
the preliminary comments on reasonable doubt. Jones as clarified
in Mclnnis, directly conflicts with Esty, Higginbotham, and all
other cases holding that instructions must be considered as a
whole. This Court should quash this far-reaching misapplication
of the law by disapproving Joneg and reversing this case.

The Fourth District relied on Cage v. Louisiana, 498 U.S.
39, 111 S. Ct. 328, 112 L. Ed. 24 339 (1990), in finding the
statement in Jdoneg to be fundamental error. Id. at 490-91. Cage
does not support the Fourth District’s holding. In that case the
instruction equated a reasonable doubt with an “actual
substantial doubt,” “such doubt as would give rise to a grave
uncertainty.” See Victor, 127 L. Ed. 24 at 590.

Saying that absolute certainty is not required, a completely
accurate statement, is world’s apart from the “gra&e uncertainty”

language in Cage. The comments in this case were accurate and

18




went further by including the full, approved, standard
instructions on reasonable doubt and presumption of innocence.
See Higginbothem, 19 So. 2d at 830; Victor, 127 L. Ed. 2d at 597,
601 (instructions must be read as a whole). Those instructions
included the “abiding conviction of guilt” language (R 2078),
which Victor specifically held correctly states the Government's
burden of proof. Id. at 596. ¥ictor held that when that language
was combined with the challenged language in that case, any
problem with the instruction was cured. Id. at 596, 600.

In both Victor and Cage, the challenged instructions
included virtually identical language to that found to be
fundamental error in this case and Jones. Both the Vigtor and
Cage instructions stated that an “absolute or mathematical
certainty” was not required. Victor, 127 L. Ed. 2d at 590-91,
598. Neither case held that portion of the instruction was in
any way incorrect. This was made clear in Vigtor, where the
Court highlighted the portion of the Cage instruction it found
problematic. Victor at 590-91. The “absolute or mathematical
certainty” language was not in any way found faulty in either
opinion. Id. at 590-91, 598. See also Pilcher v. State, 214
Ga.App. 395, 448 S.E.2d 61, 63 (1994) (in neither Victor nor Cage

did the Court find anything objectionable in a trial judge’s
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defining reasonable doubt by stating that mathematical certainty
was not required). Accordingly, Cage does not support the Fourth
District’s holding.

Moreover, Victor makes clear that (age was incorrect in that
it employed the wrong standard of review. 1In Vigtor, the Court
corrected its standard of review from that relied on in Cage.

The Court admitted that “the proper inquiry is not whether the
instruction ‘could have’ been applied in an unconstitutional

manner, but whether there is a reasonable likelihood that the

jury did so apply it.” Id. at 591 (emphasis in original, quoting
from Estelle v. McGuire, 502 U.S. ; , and n.4, 112 8. Ct.
475, 116 L. Ed. 2d 385). Nevertheless, the Fourth District

continues to apply the overruled Cage standard. See Bove v,
State, 670 So. 2d 1066, 1069 (Fla. 4th DCA 1996) (finding
fundamental error because the jury “could have” misunderstood the
standard) .

In Victor, the Court noted that Cage was the eomnly time in
history that it had found a definition of reasonable doubt to
violate due process. Victor at 590. The Court then reviewed two
reasonable doubt instructions, finding neither improper.

Joneg faults the preliminary comments because they indicated

“certitude was not required,” suggesting the jury may base a
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guilty verdict on a “probability of guilt so long as it was a
remarkably strong probability.” Id. at 490.

In Victor, the Defendants made a similar claim. One
Defendant argued that using “moral certainty” in the instruction
was error because a dictionary defined “moral certainty” as
“resting upon convincing grounds of probability.” Id. at 595.
The United States Supreme Court rejected that argument:

But the beyond a reasonable doubt standard is itself

probabiligtic. ‘[Iln a judicial proceeding in which
there is a dispute about the facts of some earlier

event, the factfinder cannot acquire unassailably

accurate knowledge of what happened. Instead, all the
factfinder can acquire is a belief of what probably
happened.

* * *

| b] . ] ] . |
understood in texrms of probability, but that a jury

might understand the phrase to mean something less than

the very high level of probability required by the

Constitution in criminal cases.
Id. at 595-96 (emphasis added). See alsgo United States v,
Williams, 20 F. 3d 125, 127, 131 (5th Cir.), cert. denied, _
U.s. __ , 115 8. Ct. 246, 130 L. Ed. 2d 168 (1994) (relying on
Victor to reject challenge to instruction equating reasonable
doubt to a “real possibility.”)

In Victor, the Court found no error in the following

instruction:
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‘Reasonable doubt’ is such doubt as would cause a
. reasonable and prudent person, in one of the graver and

more important transactions of life, to pause and
hesitate before taking the represented facts as true
and relying and acting thereon. It is such a doubt as
will not permit you, after full, fair, and impartial
consideration of all the evidence, to have an abiding
conviction to a moral certainty, of the guilt of the

accused. At the same time, abgolute or mathematical
r i i vin f th
1 I )¥}
Ful] : b1 m ; , ; Y

nd an 3 1ged gui] lpon gtrong probabilitieg of the
case, provided such probabilities are strong enough to
exclude any doubt of his guilt that is reasonable. A

cagonable doubt is an actual and gubgtantial doub

ariging from the facts or circumstances shown by the
evidence, or from lack of evidence on the part of the
state, as distinguished from a doubt arising from mere
possibility, from bare imagination, or from fanciful

conjecture.

. Id. at 598 (some emphasis added).

The language in this case is not nearly as questionable as
that in Vigtor. Unlike Victor, this case and Jopeg, involve
preliminary comments, made before a jury was even chosen or
sworn. The complete, standard, approved instructions on
reasonable doubt were given at the end of the case and
incorporated by reference into the preliminary instructions. The
comments in this case and Jones merely stated that absolute
certainty was not required. Absolute certainty is not required.
It ig an impossibility.

Petitioner has been unable to locate any cases decided since
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Victor (other than Joneg and its progeny) that have found
statements remotely similar to the ones given here to be error,
let alone fundamental error. In fact, many cases with formal
instructions that are much more questionable have been affirmed
under Victor. See, e,g., Harvel v, Nagle, 58 F.3d 1541 (11ith
Cir. 1995) (equating reasonable doubt with an “actual and
substantial” doubt not error under Victor); People v. Reves, 615
N.Y.S.2d 450, 451 (A.D.2), gppeal denied, 84 N.Y.2d 871, 642 N.E.
2d 336, 618 N.Y.8.2d 17 (1994) (instruction referring to
reasonable doubt as “something of consequence” and “something of
substance” not improper under Victor.); Strong v, State, 633
N.E.2d 296 (Ind.App. 5 Dist. 1994) (instruction defining
reasonable doubt as “fair, actual and logical doubt” was proper
under Victor); State v. Bryant, 446 S.E.2d 71 (N.C. 1994)
(instruction defining reasonable doubt as a “substantial
misgiving” was not improper under Victor); State v, Smith, 637
So.2d 398 (La.), gexrt, denied, = U.S. _ , 115 S. Ct. 641, 130
L. Ed. 2d 546 (1994) (instruction including terms “substantial
doubt” and “grave uncertainty” not improper under Victor); People
v. Gutkaisgg, €14 N.Y.85. 2d 599, 602 (A.D., 3 1994) (use of terms

“substantial uncertainty” and “sound substantial reason” not

error under Victor); Butler v, U.S., 646 A.2d 331, 336-37
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(D.C.App. 1994) (instruction that defines reasonable doubt as one
that leaves juror so undecided that he cannot say he is “firmly
convinced” of defendant’s guilt, was not error under Vigtor);
Minor v, United Stateg, 647 A.2d 770, 774 (D.C.App. 1994) (trial
judge’s misstatement that government was not required to prove
defendant’s guilt beyond a reasonable doubt was not reversible
error under Victor when considered with full instructions) and
Weston v. Jeyoub, 69 F.3d 73, 75 (5th Cir. 1995) (“grave
uncertainty” language not error under Victor when combined with
*abiding conviction” language). See algo Federal Judicial
Center, Pattern Criminal Jury Instructions 17-18 (instruction
21) (*There are very few things in this world that we know with
absolute certainty, and in criminal cases the law does not
require proof that overcomes every possible doubt.”) and Devitt,
Blackmar, Wolff, and O‘Malley, Federal Jurv Practice and
Instructiong, Section 12.10 (1992) (“it is not required that the
government prove guilt beyond all possible doubt.”).

The Fourth District’s holding on this subject is an anomaly.

This Court should disapprove Joneg and reverse this case.
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LO0UE I1

THE TRIAL JUDGE’S UNOBJECTED TO PRELIMINARY COMMENTS ON

REASONABLE DOUBT, MADE BEFORE THE JURY WAS SELECTED OR

SWORN, WERE NOT FUNDAMENTAL ERROR.

In finding fundamental error by the “[flailure to give a
complete and accurate instruction,” Jones, 656 So. 2d at 491, the
Fourth District improperly ignored the fact that this was a
preliminary comment made at the start of voir dire. The
complete, approved, standard jury instructions on reasonable
doubt and burden of proof were given at the close of evidence in
Joneg and in this cage (R 2077-78). The jury was told that it
must follow those instructions (R 2081). It is difficult to see
how the preliminary comment, which the Fourth District
acknowledged was “accurate as far as it went,” could be
fundamental, when the trial judge gave the complete approved
standard jury instruction at the close of the case. 8ee Rojas v,
State, 552 So. 2d 914, 915 (Fla. 1989) (an error during
reinstruction is not fundamental and requires an objection to
preserve the error). See also People v, Reichert, 433 Mich. 359,
445 N.W. 2d 793 (1989) (trial court’s remarks during voir dire
did not mislead jurors concerning their power to convict or
acquit) .

The preliminary comment properly informed prospective jurors
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that absolute certainty was not required in a criminal trial. It
is not unusual for inexperienced prospective jurors to believe
that the State must prove its case beyond all doubt. If
prosecutors think these people may be pro-defense, they might
then strike these prospective jurors for cause. The obvious
purposge of the instruction was to prevent the exclusion of
otherwise qualified prospective jurors who might initially think
that the prosecution’s proof must be beyond all doubt. This
preliminary comment was obviously designed to prevent the defense
from losing prospective jurors it felt may be desirable. See
Drew, 743 S.W. 2d at 209 (prospective juror properly struck by
State where he said he would require “one hundred percent” proof
as that level of proof exceeded the reasonable doubt standard)
and Ruland, 614 So. 2d at 538 (same). It is hardly surprising
that Respondent did not object to a comment that helped him
during voir dire. He should not be allowed to take advantage of
the comment in the trial court and then claim fundamental error
on appeal.

In finding fundamental error, the Fourth District
distinguished Freeman v. State, 576 So. 2d 415 (Fla. 3d DCA 1991)
because in that case the Court also gave extensive and proper

jury instructions on reasonable doubt and presumption of
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innocence. That distinction is illusory. In this case and in
Jones, the trial judge gave the complete, approved, standard
instructions on reasonable doubt and presumption of innocence (R
454-56). See McInnis, 671 So. 2d at 804 (acknowledging that the
standard instructions were given in Joneg).

In the area of jury instructions, to be fundamental, "the
error must reach down into the validity of the trial itself to
the extent that a verdict of guilty could not have been obtained
without the assistance of the alleged error." Jacksgson v, State,
307 So. 2d 232, 233 (Fla. 4th DCA 1975); State v. Delva, 575 So.
2d 643, 644-45 (Fla. 1991). See also United States v. Merlos, 8
F. 3d 48 (D.C. Cir. 1993), cert, denied, = U.S. __ , 114 5. Ct.
1635, 128 L. Ed. 2d 358 (1994) (instruction equating reasonable
doubt with “strong belief” in defendant’s guilt did not
constitute fundamental error); Perez v. State, 639 So. 2d 200
(Fla. 3d DCA 1994) (no fundamental error shown by unobjected to
reasonable doubt instruction, citing Victor); Minshew v. State,
594 So. 2d 703, 713 (Ala.Cr.App. 1991) (Cage claim not preserved
where no cobjection made below) .

In Esty v, State, 642 So. 2d 1074 (Fla. 1994), the defendant
objected to the standard reasonable doubt instruction on the

basig that it used certain terms, including “possible doubt.”
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Id. at 1080. This Court found the issue unpreserved because
defense coungel never requested or submitted an alternate
instruction. This Court went on to hold that the standard jury
instruction (the one given here) was proper under Victor. Id. at
1080.

There was no error, fundamental or otherwise, in this case.

This Court should reverse this case and disapprove Jones.
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CONCLUSION

The number of cases affected by the Fourth District’s
decision in Joneg is huge and continues to grow. The decision is
without support in the law. The trial judge’s comments were not
erroneous. This Court should reverse this case and disapprove
the decision in Jones.
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186 Fla.

In Crossley, the:-court held that the two
crimes were “entirely independent,” even
though they occurred within a few hours of
each other, a few miles apart, and the defen-
dant was driving the car stolen from the first
robbery when he committed the second rob-
bery. . 596 So0.2d at 450. The court held that
the trial court abused its discretion in failing
to sever the offenses. Like Crossley, the
offenses here occurred within a short time
frame and in the same. geographical area,
and like Crossley, appear.to be entirely inde-
pendent- of each other. Accordingly, we re-
verse Porter’s judgment and sentence and,
upon remand, direct the .trial court to try
_‘counts I and 11 separately from count L

' _‘Reversed and'rernanded.'

CAMPBELL A.CJ a.nd QUINCE J

coneur. oo

o’
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" Fourth Dlstnct
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homicide and leaving scene. of acc1dent fol-

lowing jury trial by the Cireuit Court; Bro- -

ward County, Mark A. Speiser,.J. Defendant

appealed. . The District.-Court -of Appeal, :

Brown, Associate J., held that:'- (1) minimiza-

 doiibt ‘standard in its' e temporaneous jury

" .ghow that::.opinion evidence would be-helpful

Defendant was conv1cted of ve}ncular
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tion of reasonable doubt standard and jury
instruction violated due process; . (2) comput-
er animation could be used as demonstrative
exhibit to :illustrate ‘accident reconstruction
expert’s opinion as to howfatal accident oc-
curred; and (3) jury should be explicitly in-
structed on knowledge required.for ]eavmg
the scene conv1ctxon . .

Reversed and remanded

L Constitutionai Law ¢=268(11): .., .
" Criminal Law @789(4)
Trial court’s mmnmzatmn of reasonable

y

mstructron depnved_ fendant of defense ;
_and violated due process USCA. Const §

Amend 14

_ 2 Crnmnal Law @F438(8)

. Frye reqmrexnent that ,sc1entl,f1& evi-
; _dence be admitted only :if derived from prin-
. ciples of procedures.that have achieved .gen-
eral acceptance in relevant scientific field, did
not .apply to computer animation offered as
demonstratlve exhibit to illustrate .expert’s
: oplmon how automoblle acmdent ._glvmg rise

,,,,

3 Crmunal Law @404 36 i

.~ In order-to, admit: demonstratxve exhlbxt
ﬂlustratmg ‘expert: .opinion; . proponent rmust

«to trier;of fact; witness is:qualified-as:expert;
opinion evidence-applies: fo: evidence-offered
- attrial; - exhibit -does notipresent:substantial ~ -4
danger of unfair prejudice that outweighs its
.probative:value, :the :faéts.or data on which
. expert Yelied in-forming; opinion;are of:{ype
- reasenably relied upon by.experts in subject
area, -and.:exhibit: is- fair- and- accurate: de-
. piction .of - what: it purports to be West's:
FSA§ 90704 TR NENTRE:

properly 1sed'in vehicular homlclde prosecul
tion as demonstrative exhibit ‘to" illustraté
detectwes reconstructwn of motor::ivehitl
~acecident. CLranE T e
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" Citeas 671 So.2d 186 (Fla.App. 4 Dist. 1996)

5. Automobiles ¢&=357

In prosecution for leaving scene of acci-
dent, jury should be instructed of require-
ment of proof that driver either knew of
resulting injury " or death or reasonably
should have known of injury or death from
nature of accident. West's F.S.A. § 316.027.

Appeal and crossuappeal from the Clrcult
Court for Broward County, Mark Al Spelser,
Judge. e
 Richard L. Jorandby, Public Defender; and
Tatjana Ostapoff, ‘Assistant Public Defender;

West Palm Beach for appellant/cr()ss-appel- .
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BROWN, Associate Judge T

On March 9, 1993 ‘a-jury found. Appellant
guilty of vehicular: hom1c1de/1eavmg the scene .
of an aceident mvolvmg death  of a._six:; eaa;

~ old child; leavmg the .scene of, an. -accide t;

involving injury to two other chﬂdren,
ing while his license ‘was suspended 01 re«_
voked ‘and causing. death; and. two: couints, of .
tampering with. physical ev1dence, by remov- -
ing a eamper top from, and by altering front-‘
end damage to, a pickup-truck. Appe]]ant
was sentenced to a total of sixty years-in
prison, thirty years of which related to the’
vehicular homicide count. . During the trial, a
computer generated- animation, “illustrating
the lead traffic homicide investigator’s recon-
struction of the motor vehicle accident, was

" published to the jury as a demonstratnve

exhibit. The admissibility of - this ex!nblt
presents us with an issue addressed by no..
appellate court in Florida,. and by few in.
other jurisdictions. For - reasons set fort'.h
below,; we find the trial- court_dldlnot abuse_
its discretion in permitting the jury to view
the computer generated: accident reconstruc-
tion animation. On other grounds, however,
we reverse and remand for a new trial based
on fundamental error. - -

FACTS

On the evening of June 23, 1992 three

children were walking home through a resi-
dential neighborhood in Dania, Florida. At
approximately 9:00 p.m., a pickup truck hit

‘-the three children. The six year old:child

later died as a result, and the two older
children were hoth seriously injured.  Eye-
witnesses reported that the same vehicle had
collided with some garbage cans earlier that

evening, shortly before 9:00 p.m., dragging a

can fifteen to twenty feet without swerving,

The vehicle fled both scenes without stop- '

ping.-

One eyewitness chased the vehicle and bes
* ligved .it to be a Silverado Chevrolet. truck. .
" QOther eyewitnesses gave similar descriptions
of the vehicle as a pickup truck with a camp-..

er.top, darker in color on the bottom.than on

the-top. .

When the police amved a nexghbor found._
a piece of grille from a veh1cle in a shallowf

section of a water puddle close to the gix year
old child’s body. A piece .of plastic turn

‘signal lens-was also found at the-scene. :In.

addition, the medical - examiner;: suggested
that there might be.a. dent in the-vehicle

i caused- by .. the unpact on the. six ;year.;old
wctlms head. « i

Apprommately thrée weeks after the acc1-

: dent the police located- Appellant’s truck,
which had a dent where the hood meets the
grl]le At that time, the gnlle was not ongl—'

. hal’ eqmpment and the headhght lens " cover

had beer cut to make it fit. Although the
truck did not have a camper top, neighbors

stated that Appellant had recently removed a .

camper top from the vehicle.

Based on an: affidavit. alleging: the above

-facts, a.long with the  identification: of-:the
grille piece found at the -accident, scene as
belonging to a 1980 Silverado truck, a search .
warrant ‘was issued : and Appellant’s truck =

was seized. Thereafter,” Appellant - was ‘ar-
rested -and charged with = vehicular - homi:

cide/leaving the scene of an accident involv- '
ing death, as well as leaving the scene of an

accident causing injury, drivihg with a sus-
pended or revoked license and causing death,
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and two counts of tampermg with physical evidence utilized 'was of a type' reasonably
ewdence , relied upon by experts in the ﬁeld of forensic
famim o animation. i .
B BACKGROUND The state then proffered the computer ani-

mation as a demonstratlve exlnblt to help
Detective Babcock explain his opinion to the
jury, and also as substantive evidence. The
trial court ruled the computer animation ad-
missible as 2 demonstrative exhibit only. As
a prehmmary fact, pursuant to section
90.105; Florida Statuites (1991), the trial court
found that the original source data, the basis
of the State’s cor puter annnatlon, was “rea-
sonably tmstworthy and refiable.” Notmg
the issue to be one . of ﬁrst nnpressmn the
‘trial’ court determmed that the proffered,
computer animation was “merely a device or
means. to: express ‘an .expert’s sopinion.” . Ad-
ditionally;: the:trial. judgé’ concluded -that,in
this context the video exhibit:was:a'nhew form
of-expreéssion, not a smentlfic or expenmental
test (such a5'a DNA test(or a-blood ‘spatter-
ing analysis) and' therefore was not sihject to
the -test- ‘of ‘Frye:v. :United. States; :293; F.
1013, 1014- (D.C.Cir. 1923) Thus ‘the anima-
tion' was pmnitted“to be‘ used- durmg the
expert’s testimaity t.‘tnal‘for £ha') purpt)se of
mdmg the: Jui'ors it unde f-standmg the' com-f
plex issues; and t illuetrﬁte ‘the "opinions of
the” "expert ‘ ithisk: “Delactive  Babeock:

Before trlal the State Aftorney’s Office
filed a Notice of Intent to offer a computer
generated animation. of its expert’s accident
reéconstruction. A pretrial hearing concern- -
ing-admigsibility was held in which the state
presented-three expert witnesses. -Detective .
Bjorndale-Hull; :an expert in aceident recon--
struetion;: testified that ; her . use - of  metal
tapes ‘and . a wheel was reasonably - relied.
upon:‘by- accident - reconstruction experts. in .
the field. *’Inhaddltlon the: AUTOCAD com-
putér’ program Bjorndale-Hull used was es--
tablished as' accepted in the engineering field-
as-one-of‘the leading- CAD (computer - aided
désign) programs in the world. -Finally, De-
tective Bjorndale-Hull's measurements were
drawn_directly. onto 2 computer, such that
they’were input Wlth no hiuman contamina-
tion ‘of her measurements s .

Second the state presented Detectlve Bab--
cOck, an-accident. réconstruction expert,’ ‘who
téstifisd:that the data he used was. of ‘4 type
reasonably Telied: upon by ‘experts in the field
of " ‘aceident: recOnstructlon in formulating:
opinions as to how ‘motor vehicle accidents

oceur., Babcock supervn;ed every aepect of

ptmn H‘s testlmony__ as-substantive ewdence WA ot perrmtted-

to be taken to thej f roﬁm durmg dehbera— |
“ tiots, i : '

tion, was thus' ;esta'bhshed to be a wsuahzatlon '
of Babcock’s opmlon as to how the accxdent_

The thlrd mtness presented by the state - TION
was ' Jack - Suchocki, a computer anlmatmn '
expei‘t Who explained that computer anima-
tlon eonsmts of individual pictires ghowni ‘in a
rapid séquence to indicate motion. He testl—'?'\
fied that the two-dimensional drawmgs en-
'dlrectly onto AUTOCAD were then
dlrectly "transferred into three-dunensmnal"
dra{wm'gs thus ehmmatlng the pOSSlbﬂlty of
human error in the translation, Suchoclc:
testified the animation was a fair ‘and acct-
rate representatlon of what it pufported to
depxct and that the data, information, and -

when' the tmal ‘eotirt rmmrmzed the reason-
able doubt standard’in_its extempoz-aneous
jury mstructmn, thus deprmng Appéllant of
hig defense See Jones w. State, 656 -So.2d
489" (Fla 4th‘ DCA 1995), rev.” demed, 663,
So.2d 632. (Fla 1995)
State, No 94*2792
DCA January 94,

© 94-2731, — So.2d il (Fla. 4th DCA Jahu-
ary 24, 1996); Variance 'v. State, No. 94=

However; bidekusé' it was” rule& madmlssnble

[1] Imtlally, e reverse and remand for a
new' trial ‘due’ to’ fundaméntal error created-

¢e. also McInms v’
2'S02d —— (Fla, 4th
‘96) Poole . State, No:’

3019, —— So.2d
3, 1996); Cifuent
ly D77, — So0.2
ary 3, 1996); W:
(Fla, 4th DCA :
So.2d 985 (Fla.
86,543, 666 So0.2
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rev, denied, 664
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1 therefore was not subject to
ye . :United .States; :293-F.
LCir.1923). Thus, the anima-
ltth 10" be” used durmg the__\

ANALYSIS ..

BLE ..DOUB’_T', f’"'fﬁs'?ff_.wq-:

", We reverse and remand for @ :'
to "fundamental- error createdv-
‘court’ mmlrmzed the reas r\r—_j_-.
mdard in its extemporaneousa_
n, thus depriving Appellant of
See Jones 2, State 65650 Zd_'
DCA 1995), rev. denwd, ,663‘,;_

31995), see also McIn
2792, — ' So. 2d — (Fla.

2, 1996); Poole v: State, No:
06.2d L— (Fla 4th'DCA Jahu- _'
. Variance v. State ‘No. 94"

4&1.‘
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PIERCE v. STATE Fla. 189
Chte as 671 So0.2d 186 (Fla.App. 4 Dist. 1996) ’

3019, —— 80.2d —— (Fla. 4th DCA January
3, 1996); Cifuentes v. State, 21 Fla. L. Week-
ly D77, — So0.2d —— (Fla. 4th DCA Janu-
ary 3, 1996); Wilson v. State, 668 So0.2d 998
(Fla. 4th DCA 1995); Frazier v. State, 664
S0.2d 985 (Fla. 4th DCA), rev. denied, No.
86,543, 666 So0.2d 145 (Fla. Dec. 19, 1995);
Rayfield v. State, 664 So.2d 6 (Fla. 4th DCA),
rev. denied, 664 S0.2d 249 (Fla.1995); Jones
v. State, 657 S0.2d 1178 (Fla, 4th DCA), reh’y
granted;, 662 So0.2d 365 (Fla. 4th DCA), rev.
denied, 664 So0.2d 249 (Fla.1995).
fact-similar to Jomes, 656 So.2d 489, the trial
judge in the instant case instructed the jury
as follows

‘And even though 1t’s a very heavy burden-
however, the State does not, and I repeat;

stress ‘and emphasize, the State does not
have .to convince you to an absolute cer-
tamty of the Defendant’s guilt.

You do not have to be one hundred percent

satisfied the Defendant’s guilty in order to
find him guilty. . ..
have to convirice you to 100 percent cer-
tainty of the Defendant’s guilt but merely

beyond. and to the. exclusmn of every rea-

sonable doubt

As we found in Jones, we. agree with Appel-'_
lant . t_hat_gthe -reasonable doubt standard, a-
component, of due process. of law in criminal.

proceedings : was .diminished by. the.. trial

court’s statement that certitude was not re-; .

quired. See Jones, 656 So0.2d at 490. This
kind of minimization of the reasonable doubt
standard violates the due process clause of

the federal and state constitutions.. See Cage
v. Louisiana, 498 U.S. 39, 111 S.Ct. 328, 112
Thus, this minimization-

L.Ed.2d 339 (1990).
of the reasonable doubt standard constituted

fundamental error because it deprived Appel-*
lant of his defense, the reliance on the rea’
See Jones, 656
So2d at 491. " Accordingly, we reverse and
remand for a new trial on this ground. 'Nev-

sonable “doubt standard.

ertheless, because we are faced with an issue
of first impression for any court in this state,

we write fo address the dynamic aspeet of

computer animations as substantive and de-
monstrative evidence.

Exactly

So the State does not-

B) ADMISSION OF COMUPTER ANIMA-
TION AS A DE‘MONSTRATIVE' EX-
HIBIT

[2] Computer animations have been used
in the courtroom by civil litigators for recon-
structing accidents, incliding automobile and
truck accidents, aireraft collisions, construe--
tion equipment accidents, and industrial acei-
dents, as well as in patent litigation. See
“State v. Pierce: Will Florida Courts Ride
the Wave of the Future and Allow Computer,
Animations in. Criminal Trials?” 19 Nova,
L.Rev. 374 (1994) at Section II, cztmg Dav1d
W. Muir, “D_ebunkmg the Myths about Com-
puter Animation,” Securities Litigation 1992
at 591, 596, 597 (PLI Litig. & Admin. Prac-
tice Course:Handbook No. 444, 1992); As

"demonstrative aids to illustiate and explain

testimony of witnesses to ‘the fact finder,
such exhibits have been useful. Computer
animations have also been offered ag sub-
stantive evidence to supply missing informa-
tion for the purpose of proving a material
fact in dispute. In this context, unlike the
case at bar, the expert uses the computer not
to illustrate the expert’s opinion, but to peér-
form caleulations and ‘obtain- results - ‘which
form the basis of the expert-opinion. " See
generally, Kathleen M. O’Connor, “Computer
Armnahons in the Courtroom Get with the
Program,” 67 Fla. BJ 20 (1993) Several
cases have been dec:1ded in other Junsdlctlons
that deal with the ad_mx blhty of . computer.
animations as substantlve smentlﬁc evidence. )
The Frye requlrement that scientific ev1-‘
dence be admitted only if denved from prm-
ciples and procedures._ that - have achieved
general acceptance in the -scientific field to
which they belong has been applied.to such,
computer . animations introduced as substan-:
tive evidence..' See Starr v. Campos, 134
Ariz. 254, 655 P.2d 794. (Ariz.Ct.App.1982);;
see also.Schaeffer v. General: Motors. Corpy,>
372 Mass. 171, 360- N.E,2d 1062 (1977). .5 .. i

Because the computer animation in. the’
instant case was admitted solely as an 1Ilus—
tration of Detective Babcock’s opinion of how
the accident occurred, we do not now dec:de_
the standards applicable to computer anima-
tions introduced as substantive ewdence
The trial court, following a leng'thy pretrlal
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hearing, determined that the demonstrative
exhibit was not subject to the F'rye analysis.
We agree, and now turn to address the pre-
cise issue hefore us, whether the trial court
abused its discretion in permitting the com-
puter generated accident. reconstruction. ani-
mation to be shown to-this jury as a demons-
trative exhibit. .

In one of the few reported cases address-
ing this issue, 2 New York trial court allowed
a criminal defendant to introduce a camputer
animation to illustrate lrus expert’s view of
how a fatal crash occurred Finding, as we
have, the Frye test mapphcable, the court
stated ,

A Computer is. not a. guumlck and the
. court should not be shy about its. use when
proper. .Computers are simply mechanical
. tools—receiving information .and acting on
_instructions at lightening speed.- When
the results are useful, they should be ac-
cepted, when - confusing, “they should be
rejected. WHat is important is that the
presentation should be relevant ..., that it
fairly and accurately reflect the oral testi-
mony. offered and that it be an aid to the
- ury’s understaudmg of the 1ssue, ey

Peoplé of the State of New Yo'rk 2. Mwhael‘
McHugh, 124 Misc.2d 559, 476 N.Y.8.2d 721,

722 (1984). " Thus, i adrmttmg the ammatlon
asa demonstrative exhibit/ only, ‘the McHugh
court merely required defense ‘counsel to es-
tablish “the proper ground work and quahfy
the expe Id.

“[3) \In order to adrmt a demonst,ratwe'
exhibit, illustrating an expert’s opinion, such
as a computer .generated animation,. the pro-
ponent must ' establish the - foundation re-
quirements necessary to introduce the expert
opinion. " Specifically,: (1) the:-opinion evi-
dencé must be. helpful to. the trierof.fact;: (2)
the witnéss mbst: be qualified as an-expert;

~ (8) the .opinion :évidence must be applied to
ewdence offered at trial; - and (4) pursuant to
section” 90,403, Florida Statutes (1991), the
evidence, although technically relevant, must
not present .a substantial danger of unfair
prejudice that outweighs' its' probative value.
Kiruse v. State, 483 So.2d 1383, 1384 (Fla 4th
DCA 1986).
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“In addition, the proponent must establish
that the facts or data on which the expert
relied in forming the opinion expressed by’
the computer animiation are of a type reason-
ably relied upon by ‘experts in the subject
area. The facts or data need not themselves
be admissible in  evidence. - § 90.704, Fla.
Stat. (1991). The reasonableness. of the ex-
pert’s reliance upon the facts' and data may
be - questionied " in- cross-examination. . See
First Fed. Sav. and Loan Ass’n v. Wylw, 46
So.2d 396 400 (Fla 1950).- :

Fmally, the computer ammatlon must be
a fair and accurate deplctlon of that which
it purports to be. This is, of course;! tﬁe
same foundation which must be estabhshed
to admit_any, plctorlal representauon, be it
v1deotape, monon pxcture or. photog;raph
Pammore v, Sta.te, 229 So.2d 855 (Fla..1969),
vacated- as o - sentence rmly, 408 U8, 935,
92 5.Ct. 2857, 33 L.Ed2d 751 (1972)(video-
tape admission);; Grant v.'Stafe, 171 So0.2d -
361 (Fla. 1965), cert. denwd, '884 U.S. 1014,
86 S.Ct. 1933 16 L’Ed.2d 1035 (1966)(mo-
tion plcture)

Lo i
B - ‘)

[4] -All prehmmary facts constltuung the
foundation for admissibility-of evidence; must
be-proven to the court only by apreponder-
ance of the evidenee; ‘everrii-a criminal ease’
Chairles - Wi-Ehrhardt; - Florida' Evidence;-
§:105.1 (1995 Ed.):- Tn ‘the ‘case at. bar, the
trial: court made appropriate findings of pre:
liminary -facts:which: were supported by:the
evidence adducéd -at the pretrial . heanng
Detective Babeock-was found to be qualified
48 an:expert. - His: opinion -as ; tor how: the
accident occurred swas. in fact. applied to: evi-
dence. offered at trial, ..and-:the -trial .court.
found that the,data relied on by the expert to
form his. opinion -was.of a type reasonably
rehed upon:by. experts in the field, . Further,.
the trial. court specifically found the compnt-:
er ammatxon tape was . a fmr and accurate
deplctlon of. the expert’s opinion .as 0. how
the acc1dent occurred, ‘and. found that the’
opinion, as well as the computer arurna'r.lon2
would be helpful to the: Jury in understandmg
the issues in the case. Our review of the’
record ‘has ‘revealed no abuse’ of the {rial
court’s discretion in. thee.e prehnnnary ﬁnd—

ings.
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3+ or data on which the expert
ning opinion expressed by
ani are of a type reason-
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cts or data need not themselves
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»d " in " cross-examination. See
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to be. This is, of course,’ ‘the
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. State, 229 Sozd 855 (Fla.1969),
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5. At AL A L

OFFER v. LADY ALICE CORP. Fla. 191
Cite as 671 So0.2d 191 (Fla.App. 4 Dist. 1996)
Furthermore, our review of the computer Mancuso, 6562 So.2d 370 (Fla.1995). The

animation videotape in the context of this
record convinees us that the trial court ap-
propriately exercised its diseretion in its bal-
ancing analysis pursuant to section 90.403,
Florida Statutes (1991). See Sims v. Brown,
574 So.2d 131, 133 (Fla.1991)trial court has
broad discretion in determining whether evi-
dence should be admitted when there is a
section 90.403 objection), Although evidence
in this case indicated a bloody scene with
screaming victims, the computer animation
videotape -demonstrated no blood and repli-
cated no sound. Further, the mannequins
used. in the computer. animation videotapé
depicted mo facial - expressions... Although
some testimony indicated that the truck was
traveling upto twice the posted speed: limit,
the videotape depicted the truck. travellmg at
the posted speed limit. : ;

Moreover; we find there was no -undue
emphasns placed upon - “the computer anima-

tion videotape, which was shown to the. Juz'y_

for a total of appro:umately six minutes' in
the course of an eleven day. trlal The judge
appropriately- explamed o the . Jury. that the
videotape was. bex_ng,‘ used- only .40 illustrate
the.expert’s opinion:* Cross-examination was
permitted “ and the. record . demdnstrates - it
was made clear to.the jury that if: the infor-
miation entered. into the computer Wwas-inac-
curate, then the computer ammatlon 1tself
was maccurate o o

Accordmgly, we ﬁnd no error-in the tnal
court’s decision to permit the computer gen-
erated animation to be.shown to the jury as a
demonstrative  exhibit; ﬂlustratmg Detective
Babéock’s reconstruction of the motor vehxcle
acciderit. -

¢) JURY INSTRUCTIONS CONCERNING
KNOWLEDGE REQUIREMENT - UN-

DER SECTION 316.027, FLORIDA

STATUTES (1991)  °

[5] Briefly, we advise that it would be
prudent for the trial court to conform, upon
remand, to the requirements of State ».

Florida Supreme Court has held:that crimi-
nal liability under section-816.027, Florida
Statutes (1991), requires proof that the driv-
er charged with leaving the scene either
knew of the resulting injury or death or
reasonably should have known from .the na-
ture of the accident and that the jury should
be so instructed. Jd. at 372, Even though
we have not found reversible error as to the
specific instruction given below, Wwe find the
better approach would be for the trial coirt
to more strictly comply w1th Mcmcuso upon
remand.

All other issues raused are elther affirmed
or rendered moot by this epinion. .

REVERSED AND- REMANDED FOR'
NEW TRIAL! “*' s

L '_r? ,-g:

STONE and WARNER JJ concur _ '___
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Robert OFFER- and Offer & Assoclates
Internatlonal Inc., Appellants

LADY Antc‘ﬁ 'éoiep'-' & Dblaware -
Corporation; et al.;. Appellees, i
No. 95-1419

DIStl’lCt Court of Appeal of Flonda, -.;
Fourth Dlstnct o

‘March 13, 1996
Clarification Denied Apnl 23, 1996.*-’ .

Broker brought sult aga.mst buyei'\ ‘of
yacht, seeking . commwsmns .The: Cn:cult
Court, Seventeenth Judlcml Clrcult, Browa.rd
County, Paul M. Marko, III J, i
complaint for Jack of Junsdlcnon and appeal
was taken. .The. Dlstrlct Court of Appeal
Klein, J., held that: (1) claim of nonpayment
of commission fees, if estabhshed would con-
stitute tortious conduct within Florida satis-
fying long-arm statute requlrements and. (2)
contacts between principal of buyer corpora~




